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Introduction

Obviously, a voir dire examination of the jury will nor include
all of the questions that follow. The subjects selected should be
pertinent to the issues and designed to secure information from
which to make the decision—Do I strike this juror?

The way to use this chapter is to read through it first and famil-
jarize yourself with the many questions. Later, when you per-
ceive a problem in a case, and you are preparing for voir dire,
skim the synopsis headings for subject matter. Perhaps you will
find just what you need—or will be able to analogize and prepare
an important question from thinking about one read here.

PART 1. INTRODUCTORY REMARKS

A. Generally

1-A.01 Introductory Line

Ladies and gentlemen of the jury, as the Court has told you,
my name is Ward Wagner, Jr., and I am with the law firm of
Cone, Owen, Wagner, Nugent, Johnson, Hazouri & Roth. Tam
going to ask you a number of questions during this voir dire ex-
amination, and I want you to understand that iny purpose is not
1o embarrass you or to pry into your personal affairs but my pur-
pose, and likewise the purpose of defense counsel seated over
there who will also have the opportunity to do a voir dire exami-
nation, will be to find out things dealing with your background
and experience for the detcrmination of your qualifications to
serve on this particular jury, in this particulor case, with these
particular parties and the fact situation which will be presented.
Do each of you understand this is a part of the trial pracess and is
a necessary part for the purpose of assuring the partics that a fair
and impartial jury is selected to try the issues between them?

1-A.02 Getting Jury’s Attention—Background of Case

The case that will be tricd before the jury selected here in-
volves an automobile accident that occurred at an intersection.
The intersection is U.S. 1 and Southern Boulevard in the City of

(Rel )-38)  Pub.0K)
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MQ-5 Medcl Questlons 1-A.06

West Palm Beach, Florida. The paities who have becn previously
iJentified by the Court were in different automobiles, and the in-
tersection itself was protected by a traffic light. The plaintiff in
this case, Mr. Jones, sustained injurics of a serious nature and
brings suit against the defendant, Mr. Smith, charging him with
negligence and is sceking compensation for his injurics. Do any
of you have any preconceived thoughts or notions about a person
making a claim for injurics sustained in an auto accident by
charging that another, the defendant here, is responsible?

J 1-A.08 ~ Purpose of Voir Dire

Q. Ladies and gentlemen, do you understand the purpose of this
voir dire examination is to secure a jury who can fairly try the
issues between the parties without letting some personal mat-
ter in their backgrounds or experiences taint the verdict?

1-A.04 Length of Trial—Procedure

Q. Ladics and gentlemen of the jury, this trial will take five
days. And the trial will consist of this voir dire examination,
the selection of the jury, and an opening statement made by
each of the parties to the case:then the presentation of the
evidence by the plaintiff, then the presentation of the evi-
dence by the defense; and then any rebuttal testimony the
plaintiff has; then the charge to you by the Court, and there-
after your deliberations and verdict.

1-A.05 Philosophy of the Jury System

Q.' Do each of you believe in the jury system? The system of let-
ting a jury chosen from the community, a cross-section of the
community, decide issues between parties that cannot be re-

solved?

1-A.06 Function of the Jury

Q. Do each of you agree with the function of the jury to set the
standards of responsibility, the standards of reasonable care,
and ferret out carelessness and negligence if it exists in a
given fact situation?

{Pub.040)
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Pi-A.07 Power of the Jury
. \

Q. Do each of you understand that you have the power 1o make
the decision in this case, whatever it is, based unon the evi-
dence you believe from the witness stand and documents in-
troduced and the law as charged to you by the Court?

is

1-A.08 Jury Function Is To Do Justice

€

Q. Do each of you understand that yvour function in the casc
based upon the evidence and the law is to do justice; and if
ncgligence is the cause of damage, you do not have the power .
to forgive; but yours is the duty to right the scales of justice L
based upori'the applicable law and the eleménts of damage

for compensation?

PART 2. JUROR’S BACKGROUND AND
RELATIONSHIP TO THE CASE

A. Generally - : .
RTINS

h 4
i
i
\
3

]

2-A.01 Do You Know the Lawyers, the Parties or Their
Families?

P Q. L.dics and gentlemen of the jury, as the Court has mdicated
to you earlier, my name is Ward Wagner, Jr., and T am
pleused to represent the plaintiff in this case. I would first like -
to ask if any of you know me or know any of my law partners
who have been previously identified?

Q. Ladies and gentlemen, my client is Sam Jones, and he has
been previously identified to vou, but I'd like to ask you as
you sit there now whether or not you know Mr. Jones?

Q. Are you related by marriage to any of the parties, lawyers or
witnesses who have been named?

Q. Do you have any social relationships with any of the partics,
lawyers or witnesses who will testify in the case?

Q. Now seated over there at that other table you wili sce George
Doe, counsel for the defendant, and he has been previously

identified to you and the names of his partners and associates
i {Pub (M0)
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MQ-7 Model Questions 2-A.04

have been read to you; and I'd like to know if you know him
or any members of his firm?

Q. Now the defendant in this case is George Smith, and I'd like
to know if any of you know Mr. Smith?

Q. Do any of you know any of the families of any of the lawyers
in the defense firm?

Q. Do any of you know any of the family of George Smith?

Q. Do any of you know the family of my client?

2-A.02 Relationship to Corporate Defendant

Q. Also a party to this case is the XYZ Corporation. Do you
have any business connection with the XYZ Corporation?

Q. Are you a stockholder of the XYZ Corporation?

Q. Are vou a friend or acquaintance of any of the employces, of-
ficers or directors of the XYZ Corporation?

Q. Have you ever worked for or had any kind of business rela-
tionship with the XYZ Corporation?

2-A.03 Corporate Work Experience and Attitude
Toward Corporations

“

Q. Have you had any experience working for a corporation?

Q. Would you treat a corporation fairly?

Q. Would you treat a corporation fairly just like it was an indi-
vidual?

/ 2-A.04 Personal Knowledge of Collision and/or Accident
Scene

b

Do you have any personal knowledge of the collision which
was described earlier?

Do you have personal knowledge or information about the
intersection where the collision occurred?

Are you familiar with the scene of this collision?

Do you drive an automobile?

Have you driven south on Dixie ‘at its intersection with

So_uthem?
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would be unfair to Mr. Smith if you did sit, if your prior expe-
rience of being sued causcd you to fecl suspicious of pcople
who bring suits?

Q. What is the accident or claims experience in your famity?

Q. Would your previous experience as a plaintiff in your son's
injury case aftcctyour judgment in this casc?

Q. Would it have a bearing on your judgment in this cas

Q. Wouid you feel more comfortable if you were excuscd?

Q. Have you ever been involved in any litigation?

Q. Have you ever testified as a witness in @ case? -

e?

2-A.07 Relationship of J sror and Family to Medical
Profession and the Disabled

Have you ever beena medical carc provider?

Has your spouse €ver been employed in the medical care
area? If so, has your spouse been involved in the care of seri-
ously injured patients?

Does your Spousc take carc of people in the condition which
we have described as that of the plaintiff in this case?

Does your spouse discuss her work with you? If so, what does
she tell you about it?

Hus your spousc ‘been involved in the care of paralyzed pa-
tients?

Has any other member of your family ever hezn a medical
care provider? 1f so, please describe that employment.

Do you have contact with doctors? Do you have a family doc-
tor?

. Have you had any dealings with disabled persons?

R

c o

o £ ©

2-A.08 Insurance Company Employnllent

Q. Have you or any member of your family ever been employed
by a casualty insurance agency?

Q. Have you Or has any member of your family ever been in-
volved in employment where the job was to evaluate claims?

Q. Have you of has any member of your family ever been em-
ployed as an insurance claims person?

(Pub.040)
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74.09

Have you or has any member of your family cver been em-
ployed as an insurance property dumage adjuster?

2-A.09 _Juror’s Employment and Education

Q. Are you employed? If so, by whom and how long?

Q. Pleasc briefly describe your duties in your job or profession,

Q. What s your prior work experience?

Q. Are you a member of a labor union? If so, which union?

Q. What are the academic requirements for your employment?

Q. What is your educational background?

Q. Have you ever been called to Court to testify as a result of
your professional work?

Q. Would your specialized knowledge work to the advantage or
disadvantage of any party to this casc?

Q. Do you fect that because you have worked as a heavy cquip-
ment operator that you have some firm opinions about how
things ought to be done and how they ought not to be done
that might be difficult for us 10 maybe overcome, you beinga
human being?

Q. Would you as an engincer resent my questioning engineering
experts because maybe I don’t know as much abouten incer-
ing as you do?

Q. ls there anybody on the panel who at any time studicd law?

Q. Have youor has any member of your family been involved in
the design or construction of consumer products?

Q. Have you ever done work in the arca of photography?

Q. What has been your experience in photography?

Q. Have you ever done any legal or investigative photography?

Q. Do you have any special hobbies”?

Q. Does anybody subscribe 1o Populur Mechanics or Science
Hlustrated?

2-A.10 Marital Status ind Employment of Spouse

Q. Are you r'narricd?

" Q. How long have you been married?
(Pub_040)
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Q. Is your spouse employed” If so, please duscribe your spouse’s
employment.

Q. (If relevant) Does your spouse discuss her work with you? If
so, what does she tell you about it?

Q. Since your wife works, how long has she been in her present
job?

Q. What did she do before?

"‘5:.

2-A.11 Fumily, Residence and Employment

Do you have parents who live in this area?

Q.

Q. Is your father retired? Is your mothet retired?

Q. What is their employment?

Q. Do you have any brothers or sisters?

Q. What is the employment of your brothers and sisters?

Q. Do you have any children? If so. how many and what are
their ages and sex?

Q. Are any of your children employed?

Q. By whom are they employed?

Q. Are there any lawyers m your family or among your"closc
personal fricnds?

Q. If you should find yoursclf in a lawyer’s company, would you
have any difficulty in following the instructions of the Court
not to discuss the case?

Q. Any doctors or other professional personnel in your family?

Q. Any engineers in your family? Or close fricnds or neighbors?

2-A.12 Own Home ‘

Q. Do you own your own heme?!
Q. Do you rent a house or apartment?

2-A.13 Religion

Q. Do you have a religious affiliation”

{Pub N40)
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A.14  Prior Jury Duty

. Have you had prior jury duty?

What kind of case did you serve as a juror on?

It was a civil case? It was a criminal case?

Is there anything about that case which would prevent you
from giving this case a fair hearing?

Do you think that prior jury service will in any way affect
your evaluation of this case?

Were you in the courtroom yesterday?

Did you hear any of the case that was tried before this one?

/
Q.
Q.
Q.
Q.
Q.
Q.

2-A.15 Any Feeling of Inability To Be Fair

Do you have any feeling toward the parties or the attorneys

which would affect your ability to be fair and impartial?

Q. Is there anything about this kind of Jawsuit that you feel un-
comfortable about?

. Is there anything about your state of mind that would cause
you to feel that & person in your state of mind could not b¢’
fair?

- What I am asking for is an honest answer to that question be-
cause 1 think you. could see that in my position representing
Mr. Smith that is something I would certainly need to know.
If I would be starting off with a burden 1 didn't know about, |
wouldn’t know how to address the problem and it would be
unfuair to M1, Smith, ’

. Do you feel that your judgment will be affected to the point
where some parties may not get a fair trial? Is that what you
are saying to me?

. It would make it more difficult really, down deep, m‘bc can-

did about it. It would make it more difficult for us to prove

our point, so to speak, because of these ideas you have come

into Court with.

Do you feel that your state of mind is such that it is likely that

you might not be able to be impartial from what you've heard

about the case’so far? You're the only one that has the
knowledge of what is in your mind and can tell us the answer _

to that.— =~
(Pub 04n)
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Q. Does your background or experience make you feel that you
have some interest in the outcome of this case?

Q. Have you any problem in rendcring a fair and impartial ver-
dict to a member of a minority race?

Q. As a member of & minority race, would you have a problem
in rendering a fair and irpartial verdict to someone who is

not?

2-A.16 Hardship

Q. Would there be any hardship caused by more¢ than a week’s
jury service?

2-A.17 Believe in Jury System, Substantial Award—
Background

Q. Do you believe in a jury trial for compensation of injuries
sustained as a result of the negligence or carelessness of an-
other?

Q. Is there anything in your background which would prevent
you from returning a verdict for a substantial sum if the plain-
tiff is so entitled against onc or all of the defendants?

(See Part 5. infra, Damagcs.)

B. Medical Malpractice Cases

2-B.01- Relationship with Doctor

You have indicated you know the defendant doctor. Do you
have a medical relationship with him?

Do you have a continuing medical relationship with him?
Would your involvement color your decision?

You indicated your child was delivered by the defendant doc-
tor in this case. Would that involvement color your decision?
He was your family doctor? Would that influence your deci-
sion?

Would the fact that you had a physical performed by him af-
fect your verdict?

C O £OL &
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Do you have any social relationship with either of the defen-

dant doctors in the case? - .

. Would knowing the defendant’s daughter and having mutal
friends affect your verdict?

. Would your relationship with either of the defendant doctors R R T ey
. . . . .. . . . - § BH AT e B N
in this case interfere with the decision you make in this casc if oot

“ L od P

you serve on the jury?

2-B.02 Contact Through Employment at Hospital ',’. 4
Q. Have you had any contact with defendant doctors throngh
your experience at the hospital? If so, tell us about the con- . ————
tact you’ve had. L : ‘ L

Would that experience color your decision in this case?
Would the fact that you worked at the hospital and knew the
dJefendant doctors at the time influence your thinking?

Q. In your work about the hospital 1 am sure you heard skuttle-
butt about the doctors. Would it be ditficult to pretend that

hadn’t happened? ‘ }

Q. Would you prefer not to serve under those circumstances? e ese
Q. Do you have any prior opinions about the doctor? ’
Q

c e

Would you put aside your prior experiences with the doctor? G20

¢ 2 B.03 Relationship with Medical Witnesses

Q. Do you have any relationship, either social or as a treating
physician or examining physician. with any of the doctors
named who will testify on behalf of the defense in this case?

Q. Do you have any such relationship with any of the doctors
who have been named who will testify for the plaintilt?

Q. Would the fact that one of the defendant’s expert witnesses is
your neighbor affect your verdict? ‘

Q. Would the fact that one of the defendunt’s cxpert witnesses
did surgery on you affect your verdict?

Q. Would past relationships with the doctor influence your view
of his testimony?

Q. Would your past relationship with the doctor make you tend
{Pub.041))
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to believe him over the other medical witnesses who testify in
this case?

Q. How many times did you visit him?

Q. Would this contact with him affect your decision?

2-B.04 Prior Knowledge

You have prior knowledge of the matter? Would this taint
your decision?

You could not put this out of your mind?

Do you have any personal knowledge about this case?

Would the fact that you've heard about it influcnce you?

Do you have a formed opinion in this case at this point?

Do you have any opinions or scruples which would improp-
erly influence your verdict?

CROOL O

2-B.0S Attitude About Doctors

Q. Does anybody have any attitude in particular about doctors
of osteopathic medicine or medical doctors?

Q. Does anyone feel a physician can do no wrong? ’

Q. Have any of you had an expcrience that left you angry or un-
happy with a physician or hospital?

(Sce Part 3B. infra, **Strategy—Medical Malpractice Cases™)

2-B.06 Relationship to Medical 'rofession

Q. Do you have any family members or friends who practice
medicine?

Q. Do you have any {riends or family who work in hospitals?

Q. Do any of you have friends or family members who are in-
volved in the medical care profession?

Q. Is there anyone who does not have a family physician?

2-B.07 Training in the Sciences

Q. Do you have training in sciences?
(Pub.040)




Jury Selection MQ-16

¥_B.08 Experience in Surgery

Q. Have any of you had any experience in particular medical

problems involving surgery? Is so, tell us about them please.
Q. Did one of the defendants diagnose your medical problem?
Q. Would the experience influence you in this case?

2-B.09 Employment Evaluating Malpractice Claims

Q. Do any of you have an employment background in evaluating
losses or injuries caused by medical carelessness? '

PART 3. STRATEGY

A. Generally

3-A.01 Fair Trial to Both Plaintiff and Defendant

Q. If the plaintiff proves his case under the law and the evi-
dence, is there any reason he could not get a fair trial by you?
Q. Will you find a verdict for the plaintiff if the case is proven? .
Q. If plaintiff fails to prove the case, will you find for the defen-
dant? v ’

“Q. JIf the defendant is not shown to have been carcless or negli-

gent, would you have any hesitation about returning a verdict
for the defendant? '

Q. There are many defendants in this case. Will you give them
each fair treatment? You understand your responsibility to
be fair to all parties and base your verdict on the law and the
evidence?

Q. Are all parties starting off level or equal? ‘

Q. Do you come to us with a free and open mind as you sit there
now?

Q. You have no particular wish as to who may win or lose this
case?

Q. Do you have any interest in the outcome of the case?

Q. Will you consider the evidence in the case, apply the law to it

and let the chips fall where they may?
{Pub.040)
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Q. Are there any questions we have overlooked that would indi-

cate to you that you couldn't be fair? :
¢ \

3-A.02 Preconceived Ideas About This Kind of Lawsuit S S —
Q. Do any of you have any preconceived ideas or notions aboyt Eaiiod " '

litigation of this type where a party is seeking compensation
from one claimed to have been negligent for injurics and
losses sustained?

Q. Have you in the last year or two read any articles about jury
verdicts in any particular cases and as a result had any
thoughts, notions, or ideas about jury awards in cases
brought for personal injuries or wrongful dcath?

Q. If so, what thoughts, if any, have you had?

. What preconccived thoughts or notions do you have about
jury awards in a case like this?

Do you have any formulated opinions about civil cases seck-

ing money compensation or damages from any cmployment

or other experience?

Q. Would that experience affect your fair judgment in the case?

Q. Is there anything about the nature of this lawsuit which would P S R G — 2
prevent you from being fair to all of the parties? . o

(See § 2—A.15, supra, Any Feeling of Inability To Be Fai'r) . R

. 3-A.03 C-unsel From Out-of-Town

Q. Will the fact I come from Florida and not from this fine stute
in any way prejudice you against my client and her case?

Q. Do you think that it should make any difference to you in
your evaluation of this casc and Mr. Smith’s injuries that his
attorney comes from Florida?

o Q. Do you think that that should be an issue in the case or

-~ should have any bearing whatsoever on the outcome of this

case?

3-A.04 Foreign Plaintiff

Q. Will the fact that my client has a heavy accent, which may
make it a little difficult for you to understand him at first, in

any way prejudice you against him?
{Pub 040)
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. Do you think that people with accents are equally entitled 10
justice before the law as cveryone ¢lse?
. Does the fact that Mr. Zucchini has a name that mnay sound
foreign to you mean that vou will evaluate his claim ditier- °
ently than if he were a Mr. Smith or Jones?
Q. Do you think that the plaintiff's name or his ethnic back-
ground will or should be an issue in this case?

3-A.05 Deliberations and Verdict U

Q. Will you speah up in the jury rooni as to what you believe the
evidence shows during the deliberations and yet listen to the
other jurors?

Will any verdict you join in be a verdict you belicve in?

Do you understand that you are not to make up your mind
until the Court asks you to deliberate?

Q. Willyou follow the law and the evidence?

cC

3-A.06 Evidence—Verdict Based On Lm-ﬁ im e

Q. Will you try this case on the evidence presented in the court-
room and the law charged you by the Court and not bring in
outside information to your deliberations?

‘ Q. You are a truckdriver and there will be a lot of evidence in-
troduced in this case about how u truck should or should not
be handled. Will you base your judgment on what you hear
from the witness stand and not on the basis of any prior expe-
rience vou have had?

Q. Could you follow the evidence in this case as opposed to sub-
stituting your own personal opinions? ‘

3-A.07 Follow Court’s Instruction—Do Not Discuss
Case ..
ey
Q. Would you have difficulty in followmg the Court’s instruc-
tions not to discuss this case with others until the time you get

back in the jury room to deliberate?
{I*'ub.040)
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3-A.08 Merely Because Suit Filed

Q. You understand that merely because the plaintiff files a suit
does not mean the plaintiff is entitled to win?

3-A.09 Sympathy

Q. You understand that sympathy is not to be involved in your
verdict?

Q. Do you understand that we are not secking charity or a hand-
out?

3-A.10  Use Your Common Sense
Q. Willyou use your common sense if you serve-on the jury?

3-A.11 Looking Parties in the Eye -
Q. Can-you look the defendant in the eye and say, **You were
wrong,” if the proof shows it? -

Q. Can.you look the plaintift in the eye and say, “Defendants
were not wrong,” if the proof shows it?

3-A.12 Minor’s Claims

Q. Ladies and gentlemen of the jury. you understand that any
award made in this case to this minor will be supervised
through a guardianship by the Couit?

Q. Do any of you have any hesitation about making an award to
a minor who is represented here in Court by his father and
mother as next friends and natural guardians?

Q. Do any of you have any hesitation about awarding compensa-
tion to a minor whose mothcr and father are here as his next
friends and natural guardians, knowing that the funds of such
award would go into the legal guardianship and be supervised
by the Court? v '

{Pub 040)
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J. Do any of you have any problems with that?

3-A.13 Remarriage _
[Ee=ians s oaat s e S It

Q. (In states where defense is allowed to bring up remarriage of O A
the widow) In this case the plaintiff is suing for the wrongful P e e
death of her husband. Plaintiff has remarricd, and this 1
something of grave concern to me as her counsel in that the
law to be instructed to you later will state that her losses were
fixed at the time of her husband’s death. Can you follow that s
law? Will you award her compensation for the losses occa-
sioned by the wrongful death of her husband? In full?

Q. Will you be prejudiced against her for remarrying?

Q. Can you put that aside and award her the full loss vccasioned
her by the wrongful death of her husband?

3-A.14 Social Drink

Q. Do you tuke a social drink?

Q. Do you object to other people taking a drink? L—-’ e <
el e b i T oot Mo owED

Q ‘. - St v . G, ..

. If the plaintiff in this case was drinking, but you find it was - S
not the cuuse of the collision, will you hold the drinking T
against him? Can’you put that aside?

‘ 3-A.15 Darting Child Case

Q. Have you ever had a child run out in the road in your path
while driving? Did you hit the child?

3-A.16 Slip and Fall Case ‘ w R S e

Q. Have you ever slipped on a floor or while crossing a thresh-

old?
Q. Did you ohserve what caused you to slip? Did you observe

the highting?
Q. Were you shopping at the time? Werc you looking at what

was on the shelves?
Q. Did you ever work in a grocery store? Are you familiar with

(Pcb.040)




MQ-21 Model Questions 3-B.02

Q.

Q.

Q.

B.

cleamng schedules for floors and aisles of stores selling goods
to the public? Or other procedures stores use 10 provide safe
walking for their customers?

3-A.17" Products Liability Case

Do you, just from a philosophical point of view, really feel
deep down that the buyer would probably have the primary
responsibility to sce that a piece of equipment is safe?

And you feel that it might be difficult for you to be com-
pletely fair and impartial in measuring the responsibility of a
manufacturer?

Based on your experience, you've formed opinions through
the years of a fclla who seems to look out, keeps himself from
being hurt, and you would put more burden on somebody
who got hurt that maybe somebody else would?

Medical Malpractice Cases

3-B.01 Dissatisfaction with Care Rendered by
Defendant

-~
L

In your experience with the detendant doctor, have you had
any dissatisfaction with the care and treatment you received?

Q. Have you had any dissatisfaction with the performance of any

of the defendant doctor’s personnel?

Q. Have you had to wait in his office?

Q.

Q.

Have any of these things created any dissatisfaction with the
defendant doctor?

+

3-B.02 Feelings About Doctors

Do you have any particular feelings about lawsuits against
doctors or hospitals?

Q. Do you have any feeling about suits against phiysicians or hos-

Q.
Q.

pitals?
Do you put the medical profession on a pedestal?
Do you believe physicians are on a higher planc than the rest

of us?
(Pub.040)
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Jury Selection MQ-22 v . - .T '

Q. Do you believe that members ot tiie medical profession are

better than other people? .
Q. Do you believe they should have special standards and not be

responsible for their fault? \ —
Q. Do you believe medical professionals should be held to the Lo .

same degree of care as anybody else when driving a car on S )

the strect? X
Q. Do you have any leaning toward one side before we stirt?

3-B.03 No Criminal or Licensure Sanctions -’

Q. Do you understand that any verdici in this casc will huve no
bearing whatsoever on the defendant’s ability to continue to ; LT
practice medicine in the future?

Q. This is a civil case and there will be no criminal sanctions or
anything of that nature as a result of this casc. Do you all un-
derstand that?

Q. Are you all aware that this case only involves compensation
of the plaintiff for the injuries incurred and has nothing to do
with the defendant’s license to practice medicine? His licensc 3
will not be in jeopardy on the busis of anything that is said or ""'"'"7 PSS Am——
done in this courtroom? : :

.
b — e -

3-B.04 Standard of Care Required and Whether
(7 Defendant Fell Below That Standard

Q. Do you understand that you are goig to decide whether or
not the care rendered by the doctor fell below the standard
required?

Q. Do you understand that you are going to decide what the
standurd is based upon the testimony of the experts in this
case?

Q. Do you understand that the plaintiff is going to put on proof
through medical experts as to what the standard is?

Q. Do you understand likewise that the defendant is going to put
on testimony as to what the standard is to which the defen-
dant had to conform?

Q. Do you understand that it is your sole function to decide what

the standard is and whether the defendant measured up to it?
(Pub a4n;
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Q.
Q.

Q.

Q.

A.

Q. Ladies and gentlemen of the jury. earlier we mentioned this
(Pb 040)

NQ-23 Model Questions 4-A.01

Do you have any difficulty with taking on that rewponsibility”
Do you understand that the plaintif has the burden of prov-
ing the failure of the defendant to conform to the stundard of
medical practice required?

You understand there has to be proof, evidence ~howing both
the standard of care and the failure to confonn toit, don’t
you?

It the testimony of the defendant doctors doesn’t make sensc.
are you willing to disregard it?

If the defendant doctors’ testimony doesn’t nike sense, will
you be able to find against them, if you tind they are wrong?!
If the testimony of the defendants’ medical expert witnesses
in support of the Jocul doctors doesn’t make sense, are you
willing to disregard it?

Can you do it? Can you look the defendant doctor in the eye
and say at the conclusion of this case if you find that he did
not measure up to the standurd that he is responsible for the
injuries to my client?

Do you have any doubt about that?

Would you prefer not to serve? Why?

3-B.05 Attentiveness

Will you be attentive 1o medical issues?

3-B.06 Frame of Mind

What is your frame of mind” 1f you were a party to this case,
would you be satisfied witli it?

PART 4. LIABILITY

Generally

4-A.01 Meaning of Negligence
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wis an automobile accident case. The charge is that the de-
fendant was negligent in the opcration of the truck. Now, at a
later time in the case, the Court is going to tell you what neg-
ligence means; and basically he is going to tell you that it is a e T S—
failure to use reasonable care under the circumstances. , _ '
Q. Do any of you have any quarrel with one being responsible ' o

for his fault? i
Q. Do each of you expect all of your fellow citizens to follow the

law with regard to their duty of using reasonable care? Do S

any of you have any quarrel with that? s’

4-A.02 The Fact Alone

Q. Assume in this case, the child is a trespasser. Would that fact
alone create a state of mind against the plaintiff in this case
even if the Court instructs that this alonc is not determinative
of the 1ssues between the parties?

4-A.03  Follow Court’s Instructions and Weigh the ¥

) A
Evidence ‘-'f-‘) o mmme——

Q. Will you follow the Court’s instructions? . .
Q. Will you weigh the evidence regarding the driver’s actions? - ' o

G 4-A.04 Burden of Proof

Q. The Court is going to further charge you on the burden of

proofin the case, i.e., the plaintiff has the burden of proving
negligence by a preponderance of the evidence. Do any of B .
you have any quarrel with that? ‘ T it e T e
Q. You understand the Court will instruct you as to the burden & - T
of proof in this case, and will you follow the burden of proof
instructed you by the Court in this case?
Q. You understand that there is a different burden of proof in a
criminal case?
Q. You understand that the burden of proof in a civil case is the
burden of proving an issue by a mere preponderance of the
evidence?

(Pub.Ney)




MQ-25 Modc] Questions 4-A.0%

Q. Will you follow that instruction if the Court gives it?

Q. Do you understand what we muean when we use the term pre-
ponderance of the evidence?

Q. Do you understand the difference between that and the
words “beyond and to the exclusion of every rcasonable
doubt”?

Q. Will you have any trouble accepting the burden of proof as

charged you by the Court in this civil case since it is different

from that in a criminal casc?

Q. You understand the plaintiff has the burden of proof?

Q. You understand the defendant has the burden of proof on the
defense they raised that the plaintiff was guilty of contribu-
tory or comparative negligence?

Q. Will you hold the defendant to the burden cast by the Court’s
instruction that the defendant has the burden on contributory
negligence?

Q. Is there anyone who will not follow what the Couit says the
Jegal standard of care is and who will insist on applying a
more restrictive or a less restrictive standard?

Q. Engineers are trained to be exact and precise. In a civil case
the burden of proof is not to prove something to an engincer-
ing or mathematical certainty. Will you, because of your en-
gineering background, impos: a higher or more stringent
burden of proof than the law requires of us?

J. Is there anyone who would requite cither party to prove his
case 10 a scientific certainty even though the law does not re-
quire it?

4-A.05 Prejudices Against Drivers

Q. Do you have any prejudices against drivers because you don't
drive?

4-A.06 Own and Operate Your Own Business

Q. Would the fact that you own and operate your own business
cause you to have any preconceived notions or biases about
one seeking compensation for injuries received as a result of

the negligence of another?
(Pub.040)




Q.

4+A.07

Jury Sclection MO-26

4-A.07 Professional Experience

Anything in your professional experience affect you in evalu-
ating this case and reaching a verdict?

4-A.08 Pre-Existing Condition

Q. If you find that Mr. Smith was morc predisposed to injury be-

B.

o £ £ cc ¢

Q.

cause of o pre-existing condition that he had and the Court
charges you that the defendant is liable for the whole
amount, even though the injuries would not have been as se-
vere in a person who did not have that pre-existing condition,
could you follow the Court's instructions in that regard?

Do you feel that just because Mr. Smith was previously in-
jured that he is not entitled to be compensated for the inju-
rics caused by Mr. Jones?

Medical Malpractice Cases

4-B.01 No Special Treatment of Doctors

The doctor defendants will get no special treatment from
vou, will they? |

Can we rely on that?

Do vou believe that doctors should get some special deal
from the faw?

Do you think it is wrong to sue a doctor?

Do you understand that you will decide if the doctor did
something wrong?

If the evidence discloses fault, can you find against the doc-
tor?

Do any of you believe that a doctor can ignore things he
icarncd or should have learned in the care, treatment and di-
agnoses of patients?

4-B.02 Local Versus Out-of-Town Dectors

Will you give greater weight to the testimony of local doctors,

and greater credibility to their testimony?
{Puh M)
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0-=-27 Mode! Questions 4-C.01 L ) -»-......~

. Do you have preference for the testimony of local doctors
as against out-of-town doctors?
(. Will you fairly consider the testimony of the out-of-town phy-
sicians on the issues of the liability of the Jocal doctors? '
Q. Does it mater whether the testimony of the issues of the | P »
standard of cure ar.d whether the defendant came up to the ‘
standard of care 1s given by doctors {rom this community Of o ,
out of the community? How do you feel about that? o

- 4-B.03 Unfortunatc Result——[’laintiﬂ’s Rurden of Proof

Q. You also understand that a physician cannot be held respon- )
sible simply becausc an unfortunate result occurs, don't you? "
Q. Do you understand that just becausc there was an unfortu-

nate death, that doesn’t necessarily mean there was a failure

1o conform to the standard of care?
Q. Do you understand that you cannot conclude that just be-

causc a patient died there was something wrong with the

medical care”?

Q. Do you understand that 2 physician docs not guarantee a

cure? . .;' :
B v R T
4-B.64° Two Distinct Lawsuits y b o e
Q. o you srstand 7 two distinet Jawsuits here?

That is, there are two different uefendants. and the diffcrent
defoendants present differcent cascs on liability?

4-B.05 *‘Red Flag®’ Questions Qi

“Red flag” guestions such as those sugpested in Chapter | o
have to be individually formulated for each case.

C. Products Liability

4-C.01 Express Warranty

Q. Inthiscase we have a claim that the defcndant violated an ex-
(Rel.1-V83  Pub.040)




4-C.02 Jury Selection MQ-28 | -
press warranty about its product causing it to be defective
and causing the injury to Mr. Jones. Do any of you have any . \
quarrel with that theory if charged you by the Court as law
applicable to this case?

4-C.02 Implied Warranty of Merchantability

Q. Also, we have a claim that the product was defective because
it was not reasonably fit for the use intended or reasonably <‘)
foreseeable. If the Court charges you that the law of implicd -
warranty is applicable to this case, do you have any quarrel or
disagreement with that law? Can you follow the Court's in- i

structions on this theory?

4-C.03 lmplied Warranty of Fitness for Purpose

Q. Further, we have a claim that the product was defective be-
cause it was not rcasonably fit for the specific purpose for
which defendant knowingly sold it and for which it was 3
bought. Can you follow the law on this theory of the case if W o st 2ol e
the Court so charges yvou? e v b

F...-..- - - R s

4-C.04 Strict Liability

b Q. And, we have a claim that the product wits defective because
it was dclivered 1o Mr. Jones in a condition unrcasonably
dangerous to him, the user, and caused the injury. If the
Court charges you that the defendant can be held responsible a —
if you so find, do you have any objection: to that law? T S

P
D. General Negligence ' g
+-D.01 Slip and Fall Case
Q. Are you, or is any member of your family. cmiployed by the
City, the defendant in this case who was responsible for the
maintenance of the sidewalk where my clicnt tripped and
fell?
(Rel 1= »% pub.osn)
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Q.
Q.

MQ-29

Madel Questions 5 A.01
Are you familiar with that area of town?

Have you ever walked on the sidewalk at the location where
my client was injured?

Were you familiar with its condition on the day my client was
injured?

Did you walk on that sidewalk at night?

Was that before or after the date of my client’s injury?

What do you recall about the condition of the sidewalk when
you Jast walked in that area?

If you serve on this jury, will you basc your verdict on the
evidence you see and hear concerning the conditions of that
sidewalk at the time my client was injured?

Have you ever been a witness to sunicone tripping falling as a
result of a crack in a sidewalk —— or slipping on o heavy waxed
surface — or slipping on a foreign substance — in a store or
in any other place?

Has that ever huppened to you, or a family member, or a
neighbor and friend?

Tell us what you recall about that, please?

PART S. DAMAGES ]

A. Generally

Q.

&-A.01 Elements of Damage

At the conclusion of the case the Court will mstruct you on
the elements of damage which you nuty consider in arriving at
vour verdict in this case. Will each of you fairly and conscien-
tiously consider each and every element of dumage the proof
has shown the plaintift is entitled to recover?

Q. Is there anyone on the jury who wonld refuse to follow the

Court's instructions to separately consider every single ele-
ment of damage and would just try to come up with a good

round number?

/ Q. There are elements of damage that must be uwarded to the

the casc, such as the medical expenses and funeral
(Ret 1-30)  Pub )
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Q.

“A.02 Jury Selection MQ-30

expenses occasioned by the injury, and loss of prospective
value of the estate. Do any of you have any preconceived no-
tions about awarding compensation for those items of dam-
age? If so. what are they?

Would you be able to put thosc aside?

Now those elements of damage include, among other things,
some intangible elements of damage such as physical pain
and suffering. Do any of you have any quarrcl with the law
which allows the award of compensation for pain and suffer-
ing? :

If the evidence demonstrates suffering, do you have any argu-
ment with making an award commensurate with the loss or
injury sustained in that regard?

Do you have any leanings concerning an award for physical
pain and suffering?

Do you have any leanings concerning an award for damages
for mental pain and suffering?

The Court will further instruct the jury that one of the cle-
ments of damage is the inability to lead a nonimal life because
of physical impairment sustained by the plaintiff. Do any of
you have any quarrel with that element of damage?

There is a claim for loss of sex, society of the spouse and ser-
vices in this case. Do you have any negative feeling about
these items of damage?

Can you fairly and conscientiously evaluate those intangible
clements and return a fair verdict commensurate with the
luss? -

Is there anyone who would refusc to evaluate nursing services
that have been furnished by Mr. Smith’s wife cven though the
law permits that evaluation under our system of justice?

Does anything come to your mind in the way of opinions that
would cause you to have a closed mind, make it more difficult
to persuade you than the law would require, with respect to
the elements of damage?

5-A.02 Large Awards

Do you have any fixed ideas about large awards of compensa-

tion for serious injuries and losses?
(el 1-38)  Pub.0aD)
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MQ-31 Model Questions 5-A.02

would you be offended by @ large verdictif itis supported by
the evidence?

If the proof shows that the loss is a very substantial Joss and
in your deliberations you reach a decision that a fair award
for the elements of damage is one million dollars, would you
have any hesitation in returning it simply becausc it is so large
a verdict?

Ladies and gentlemen of the jury, we are dealing with quadri-
plegic injuries in this case. and do any of you have any pre-
conceived ideas, notions, biases against verdict in the mil-
lions of dollars if it is justified? '

Is there anything in your background that would prevent you
from agreeing to a verdict for a substantial sum if the plaintiff
is so entitled, against one or all of the dcfendants? Would
your answer be the same? (Dirccted to another juror.)

And a substantial award does not bother you, as you sit
there? (Directed to another juror.)

1s there anyone who could not and would not award the sum
of $___ for physical pain simply because thcy have a precon-
ceived idea that under no circumstances could a person be
hurt badly enough to justify the awardof & ?

Is there anyonc who feels that this sum of $__ for physical
pain over the balance of a person’s life is a figure that they
could not and would not award because of preconceived ideas
and opinions, even if the evidence demonstrates that amount
of loss?

Is there anyone wio feels that the sum of $___ for mental an-
guish would be 2 figure that, because of preconceived ideas
and opinions which they hold, they could not and would not
award, even if the evidence would justify i1?

Do you agree that the size of the award should be in propor-
tion to the seriousness of the injury?

(Rel.1-Vt3  Pub.040)
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