
NEW YORK STATE BAR ASSOCIATION 

FORM FOR VERIFICATION 
OF PRESENCE AT THIS PROGRAM 

Pursuant to the Rules pertaining to the Mandatory Continuing Legal Education Program for 
Attorneys in the State of New York, as an Accredited Provider of CLE programs, we are 
required to carefully monitor attendance at our programs to ensure that certificates of 
attendance are issued for the correct number of credit hours in relation to each attendee’s 
actual presence during the program. Each person may only turn in his or her form—you 
may not turn in a form for someone else. Also, if you leave the program at some point 
prior to its conclusion, you should check out at the registration desk. Unless you do so, we 
may have to assume that you were absent for a longer period than you may have been, 
and you will not receive the proper number of credits. 

Speakers, moderators, panelists and attendees are required to complete attendance 
verification forms in order to receive MCLE credit for programs. Faculty members and 
attendees, please complete, sign and return this form to the registration staff before you 
leave the program. 

PLEASE TURN IN THIS FORM AT THE END OF THE PROGRAM. 
 
 
 

Dispute Resolution Section 
3-day Commercial Arbitration Training 

June 18, 2018 - Morning | Benjamin N. Cardozo School of Law 

 
 
Name:________________________________________________ 
   (please print) 
 
I certify that I was present for the entire presentation of this program 
 
Signature:_________________________________________Date:_______________  

Speaking Credit: In order to obtain MCLE credit for speaking at today’s program, please complete 
and return this form to the registration staff before you leave. Speakers and Panelists receive 
three (3) MCLE credits for each 50 minutes of presenting or participating on a panel. Moderators 
earn one (1) MCLE credit for each 50 minutes moderating a panel segment. Faculty members 
receive regular MCLE credit for attending other portions of the program. 
 





NEW YORK STATE BAR ASSOCIATION 

FORM FOR VERIFICATION 
OF PRESENCE AT THIS PROGRAM 

Pursuant to the Rules pertaining to the Mandatory Continuing Legal Education Program for 
Attorneys in the State of New York, as an Accredited Provider of CLE programs, we are 
required to carefully monitor attendance at our programs to ensure that certificates of 
attendance are issued for the correct number of credit hours in relation to each attendee’s 
actual presence during the program. Each person may only turn in his or her form—you 
may not turn in a form for someone else. Also, if you leave the program at some point 
prior to its conclusion, you should check out at the registration desk. Unless you do so, we 
may have to assume that you were absent for a longer period than you may have been, 
and you will not receive the proper number of credits. 

Speakers, moderators, panelists and attendees are required to complete attendance 
verification forms in order to receive MCLE credit for programs. Faculty members and 
attendees, please complete, sign and return this form to the registration staff before you 
leave the program. 

PLEASE TURN IN THIS FORM AT THE END OF THE PROGRAM. 
 
 
 

Dispute Resolution Section 
3-day Commercial Arbitration Training 

June 18, 2018 - Afternoon | Benjamin N. Cardozo School of Law 

 
 
Name:________________________________________________ 
   (please print) 
 
I certify that I was present for the entire presentation of this program 
 
Signature:_________________________________________Date:_______________  

Speaking Credit: In order to obtain MCLE credit for speaking at today’s program, please complete 
and return this form to the registration staff before you leave. Speakers and Panelists receive 
three (3) MCLE credits for each 50 minutes of presenting or participating on a panel. Moderators 
earn one (1) MCLE credit for each 50 minutes moderating a panel segment. Faculty members 
receive regular MCLE credit for attending other portions of the program. 
 





NEW YORK STATE BAR ASSOCIATION 

FORM FOR VERIFICATION 
OF PRESENCE AT THIS PROGRAM 

Pursuant to the Rules pertaining to the Mandatory Continuing Legal Education Program for 
Attorneys in the State of New York, as an Accredited Provider of CLE programs, we are 
required to carefully monitor attendance at our programs to ensure that certificates of 
attendance are issued for the correct number of credit hours in relation to each attendee’s 
actual presence during the program. Each person may only turn in his or her form—you 
may not turn in a form for someone else. Also, if you leave the program at some point 
prior to its conclusion, you should check out at the registration desk. Unless you do so, we 
may have to assume that you were absent for a longer period than you may have been, 
and you will not receive the proper number of credits. 

Speakers, moderators, panelists and attendees are required to complete attendance 
verification forms in order to receive MCLE credit for programs. Faculty members and 
attendees, please complete, sign and return this form to the registration staff before you 
leave the program. 

PLEASE TURN IN THIS FORM AT THE END OF THE PROGRAM. 
 
 
 

Dispute Resolution Section 
3-day Commercial Arbitration Training 

June 19, 2018 - Morning | Benjamin N. Cardozo School of Law 

 
 
Name:________________________________________________ 
   (please print) 
 
I certify that I was present for the entire presentation of this program 
 
Signature:_________________________________________Date:_______________  

Speaking Credit: In order to obtain MCLE credit for speaking at today’s program, please complete 
and return this form to the registration staff before you leave. Speakers and Panelists receive 
three (3) MCLE credits for each 50 minutes of presenting or participating on a panel. Moderators 
earn one (1) MCLE credit for each 50 minutes moderating a panel segment. Faculty members 
receive regular MCLE credit for attending other portions of the program. 
 





NEW YORK STATE BAR ASSOCIATION 

FORM FOR VERIFICATION 
OF PRESENCE AT THIS PROGRAM 

Pursuant to the Rules pertaining to the Mandatory Continuing Legal Education Program for 
Attorneys in the State of New York, as an Accredited Provider of CLE programs, we are 
required to carefully monitor attendance at our programs to ensure that certificates of 
attendance are issued for the correct number of credit hours in relation to each attendee’s 
actual presence during the program. Each person may only turn in his or her form—you 
may not turn in a form for someone else. Also, if you leave the program at some point 
prior to its conclusion, you should check out at the registration desk. Unless you do so, we 
may have to assume that you were absent for a longer period than you may have been, 
and you will not receive the proper number of credits. 

Speakers, moderators, panelists and attendees are required to complete attendance 
verification forms in order to receive MCLE credit for programs. Faculty members and 
attendees, please complete, sign and return this form to the registration staff before you 
leave the program. 

PLEASE TURN IN THIS FORM AT THE END OF THE PROGRAM. 
 
 
 

Dispute Resolution Section 
3-day Commercial Arbitration Training 

June 19, 2018 - Afternoon | Benjamin N. Cardozo School of Law 

 
 
Name:________________________________________________ 
   (please print) 
 
I certify that I was present for the entire presentation of this program 
 
Signature:_________________________________________Date:_______________  

Speaking Credit: In order to obtain MCLE credit for speaking at today’s program, please complete 
and return this form to the registration staff before you leave. Speakers and Panelists receive 
three (3) MCLE credits for each 50 minutes of presenting or participating on a panel. Moderators 
earn one (1) MCLE credit for each 50 minutes moderating a panel segment. Faculty members 
receive regular MCLE credit for attending other portions of the program. 
 





NEW YORK STATE BAR ASSOCIATION 

FORM FOR VERIFICATION 
OF PRESENCE AT THIS PROGRAM 

Pursuant to the Rules pertaining to the Mandatory Continuing Legal Education Program for 
Attorneys in the State of New York, as an Accredited Provider of CLE programs, we are 
required to carefully monitor attendance at our programs to ensure that certificates of 
attendance are issued for the correct number of credit hours in relation to each attendee’s 
actual presence during the program. Each person may only turn in his or her form—you 
may not turn in a form for someone else. Also, if you leave the program at some point 
prior to its conclusion, you should check out at the registration desk. Unless you do so, we 
may have to assume that you were absent for a longer period than you may have been, 
and you will not receive the proper number of credits. 

Speakers, moderators, panelists and attendees are required to complete attendance 
verification forms in order to receive MCLE credit for programs. Faculty members and 
attendees, please complete, sign and return this form to the registration staff before you 
leave the program. 

PLEASE TURN IN THIS FORM AT THE END OF THE PROGRAM. 
 
 
 

Dispute Resolution Section 
3-day Commercial Arbitration Training 

June 20, 2018 - Morning | Benjamin N. Cardozo School of Law 

 
 
Name:________________________________________________ 
   (please print) 
 
I certify that I was present for the entire presentation of this program 
 
Signature:_________________________________________Date:_______________  

Speaking Credit: In order to obtain MCLE credit for speaking at today’s program, please complete 
and return this form to the registration staff before you leave. Speakers and Panelists receive 
three (3) MCLE credits for each 50 minutes of presenting or participating on a panel. Moderators 
earn one (1) MCLE credit for each 50 minutes moderating a panel segment. Faculty members 
receive regular MCLE credit for attending other portions of the program. 
 





NEW YORK STATE BAR ASSOCIATION 

FORM FOR VERIFICATION 
OF PRESENCE AT THIS PROGRAM 

Pursuant to the Rules pertaining to the Mandatory Continuing Legal Education Program for 
Attorneys in the State of New York, as an Accredited Provider of CLE programs, we are 
required to carefully monitor attendance at our programs to ensure that certificates of 
attendance are issued for the correct number of credit hours in relation to each attendee’s 
actual presence during the program. Each person may only turn in his or her form—you 
may not turn in a form for someone else. Also, if you leave the program at some point 
prior to its conclusion, you should check out at the registration desk. Unless you do so, we 
may have to assume that you were absent for a longer period than you may have been, 
and you will not receive the proper number of credits. 

Speakers, moderators, panelists and attendees are required to complete attendance 
verification forms in order to receive MCLE credit for programs. Faculty members and 
attendees, please complete, sign and return this form to the registration staff before you 
leave the program. 

PLEASE TURN IN THIS FORM AT THE END OF THE PROGRAM. 
 
 
 

Dispute Resolution Section 
3-day Commercial Arbitration Training 

June 20, 2018 - Afternoon | Benjamin N. Cardozo School of Law 

 
 
Name:________________________________________________ 
   (please print) 
 
I certify that I was present for the entire presentation of this program 
 
Signature:_________________________________________Date:_______________  

Speaking Credit: In order to obtain MCLE credit for speaking at today’s program, please complete 
and return this form to the registration staff before you leave. Speakers and Panelists receive 
three (3) MCLE credits for each 50 minutes of presenting or participating on a panel. Moderators 
earn one (1) MCLE credit for each 50 minutes moderating a panel segment. Faculty members 
receive regular MCLE credit for attending other portions of the program. 
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MCLE INFORMATION 
Program Title: 3-Day Commercial Arbitration Training 
Date/s:   June 18-20, 2018  Location:  New York, NY 
 
Evaluation: https://nysba.co1.qualtrics.com/jfe/form/SV_4SnTfQHp9E0Hblb  
  This evaluation survey link will be emailed to registrants following the  
  program. 

Total Credits: 25.0 New York CLE credit hours 
 
Credit Category: 
9.5 Areas of Professional Practice  1.5  Diversity, Inclusion and Elimination of Bias 
4.0 Ethics and Professionalism  10.0 Skills 
 
This course is approved for credit for both experienced attorneys and newly admitted 
attorneys (admitted to the New York Bar for less than two years). Newly admitted 
attorneys participating via webcast should refer to Additional Information and Policies 
regarding permitted formats. 

Attendance Verification for New York MCLE Credit 

In order to receive MCLE credit, attendees must: 

1) Sign in with registration staff 

2) Complete and return a Form for Verification of Presence (included with course 
materials) at the end of the program or session. For multi-day programs, you will 
receive a separate form for each day of the program, to be returned each day. 

Partial credit for program segments is not allowed. Under New York State Continuing 
Legal Education Regulations and Guidelines, credit shall be awarded only for attendance at 
an entire course or program, or for attendance at an entire session of a course or program. 
Persons who arrive late, depart early, or are absent for any portion of a segment will not 
receive credit for that segment. The Form for Verification of Presence certifies presence for 
the entire presentation. Any exceptions where full educational benefit of the presentation 
is not received should be indicated on the form and noted with registration personnel. 

Program Evaluation 
The New York State Bar Association is committed to providing high quality continuing legal 
education courses, and your feedback regarding speakers and program accommodations is 
important to us. Following the program, an email will be sent to registrants with a link to 
complete an online evaluation survey. The link is also provided above. 

https://nysba.co1.qualtrics.com/jfe/form/SV_4SnTfQHp9E0Hblb


ADDITIONAL INFORMATION AND POLICIES 

Recording of NYSBA seminars, meetings and events is not permitted. 

 
Accredited Provider 
The New York State Bar Association’s Section and Meeting Services Department has been 
certified by the New York State Continuing Legal Education Board as an accredited provider of 
continuing legal education courses and programs.  
 

Credit Application Outside of New York State 
Attorneys who wish to apply for credit outside of New York State should contact the governing 
body for MCLE in the respective jurisdiction. 
 

MCLE Certificates 
MCLE Certificates will be emailed to attendees a few weeks after the program, or mailed to those 
without an email address on file. To update your contact information with NYSBA, 
visit www.nysba.org/MyProfile, or contact the Member Resource Center at (800) 582-2452 
or MRC@nysba.org. 
 

Newly Admitted Attorneys—Permitted Formats 
For official New York State CLE Board rules, please see www.nycourts.gov/attorneys/cle. In 
accordance with New York CLE Board Regulations and Guidelines (section 2, part C), newly 
admitted attorneys (admitted to the New York Bar for less than two years) must complete Skills 
credit in the traditional live classroom setting or by fully interactive videoconference. Ethics and 
Professionalism credit may be completed in the traditional live classroom setting; by fully 
interactive videoconference; or by simultaneous transmission with synchronous interactivity, such as 
a live-streamed webcast that allows questions during the program. Law Practice Management 
and Areas of Professional Practice credit may be completed in any approved format. The 
transitional CLE requirement for newly admitted attorneys does not include the Diversity, Inclusion 
and Elimination of Bias CLE credit component. 

 
Tuition Assistance 
New York State Bar Association members and non-members may apply for a discount or 
scholarship to attend MCLE programs, based on financial hardship. This discount applies to the 
educational portion of the program only. Application details can be found 
at www.nysba.org/SectionCLEAssistance. 
 

Questions 
For questions, contact the NYSBA Section and Meeting Services Department 
at SectionCLE@nysba.org, or the NYSBA Member Resource Center at (800) 582-2452  
(or (518) 463-3724 in the Albany area). 

http://www.nysba.org/MyProfile
mailto:MRC@nysba.org
http://www.nycourts.gov/attorneys/cle
http://www.nysba.org/SectionCLEAssistance
mailto:SectionCLE@nysba.org


Lawyer Assistance 
Program 800.255.0569

Q. What is LAP?  
A. The Lawyer Assistance Program is a program of the New York State Bar Association established to help attorneys, judges, and law 

students in New York State (NYSBA members and non-members) who are affected by alcoholism, drug abuse, gambling, depression, 
other mental health issues, or debilitating stress.

Q. What services does LAP provide?
A. Services are free and include:
	 •	 Early	identification	of	impairment
	 •	 Intervention	and	motivation	to	seek	help
	 •	 Assessment,	evaluation	and	development	of	an	appropriate	treatment	plan
	 •	 Referral	to	community	resources,	self-help	groups,	inpatient	treatment,	outpatient	counseling,	and	rehabilitation	services
	 •	 Referral	to	a	trained	peer	assistant	–	attorneys	who	have	faced	their	own	difficulties	and	volunteer	to	assist	a	struggling	 

 colleague by providing support, understanding, guidance, and good listening
	 •	 Information	and	consultation	for	those	(family,	firm,	and	judges)	concerned	about	an	attorney
	 •	 Training	programs	on	recognizing,	preventing,	and	dealing	with	addiction,	stress,	depression,	and	other	mental	 

 health issues

Q. Are LAP services confidential?
A. Absolutely,	this	wouldn’t	work	any	other	way.		In	fact	your	confidentiality	is	guaranteed	and	protected	under	Section	499	of	

the Judiciary Law.  Confidentiality is the hallmark of the program and the reason it has remained viable for almost 20 years. 

Judiciary Law Section 499 Lawyer Assistance Committees Chapter 327 of the Laws of 1993 

Confidential	information	privileged.		The	confidential	relations	and	communications	between	a	member	or	authorized	
agent of a lawyer assistance committee sponsored by a state or local bar association and any person, firm or corporation 
communicating	with	such	a	committee,	its	members	or	authorized		agents	shall	be	deemed	to	be	privileged	on	the	
same basis as those provided by law between attorney and client.  Such privileges may be waived only by the person, 
firm or corporation who has furnished information to the committee.

Q. How do I access LAP services?
A. LAP services are accessed voluntarily by calling 800.255.0569 or connecting to our website www.nysba.org/lap

Q. What can I expect when I contact LAP?
A. You can expect to speak to a Lawyer Assistance professional who has extensive experience with the issues and with the 

lawyer population.  You can expect the undivided attention you deserve to share what’s on your mind and to explore 
options for addressing your concerns.  You will receive referrals, suggestions, and support.  The LAP professional will ask 
your permission to check in with you in the weeks following your initial call to the LAP office.

Q. Can I expect resolution of my problem?
A. The LAP instills hope through the peer assistant volunteers, many of whom have triumphed over their own significant 

personal problems.  Also there is evidence that appropriate treatment and support is effective in most cases of mental 
health problems.  For example, a combination of medication and therapy effectively treats depression in 85% of the cases.

N e w  Y o r k  S t a t e  B a r  a S S o c i a t i o N

http://www.nysba.org/lap


Personal Inventory 

Personal problems such as alcoholism, substance abuse, depression and stress affect one’s ability to  
practice law. Take time to review the following questions and consider whether you or a colleague 
would	benefit	from	the	available	Lawyer	Assistance	Program	services.	If	you	answer	“yes”	to	any	of	
these questions, you may need help.

1. Are my associates, clients or family saying that my behavior has changed or that I  
 don’t seem myself?

2. Is it difficult for me to maintain a routine and stay on top of responsibilities?

3. Have I experienced memory problems or an inability to concentrate?

4. Am I having difficulty managing emotions such as anger and sadness?

5. Have I missed appointments or appearances or failed to return phone calls?  
 Am I keeping up with correspondence?

6. Have my sleeping and eating habits changed?

7.  Am I experiencing a pattern of relationship problems with significant people in my life  
 (spouse/parent, children, partners/associates)?

8.  Does my family have a history of alcoholism, substance abuse or depression?

9. Do I drink or take drugs to deal with my problems?

10. In the last few months, have I had more drinks or drugs than I intended, or felt that  
 I should cut back or quit, but could not?

11. Is gambling making me careless of my financial responsibilities? 

12. Do I feel so stressed, burned out and depressed that I have thoughts of suicide?

CONTACT LAP TODAY FOR FREE CONFIDENTIAL ASSISTANCE AND SUPPORT

The sooner the better!

1.800.255.0569

There Is Hope



Name ___________________________________________

Address __________________________________________

________________________________________________

City ________________ State ____ Zip _________________

The above address is my  Home  Office  Both

Please supply us with an additional address.

Name  ____________________________________________

Address __________________________________________

City ____________________ State _____ Zip ____________

Office phone  ( _______) ____________________________

Home phone ( _______) ____________________________

Fax number ( _______) ____________________________

E-mail address _____________________________________ 

Date of birth _______ /_______ /_______

Law school _______________________________________

Graduation date ____________

States and dates of admission to Bar: ____________________

■  As a NYSBA member, PLEASE BILL ME $35 for Dispute 
Resolution Section dues. (law student rate is $10)

■ I wish to become a member of the NYSBA (please see 
Association membership dues categories) and the Dispute 
Resolution Section. PLEASE BILL ME for both.

■  I am a Section member — please consider me for 
appointment to committees marked.

Please return this application to:  
member resource center,  
New York State Bar Association, One Elk Street, Albany NY 12207 
Phone 800.582.2452/518.463.3200 • FAX 518.463.5993  
E-mail mrc@nysba.org • www.nysba.org

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Join Our Section

Please designate in order of choice (1, 2, 3) from the list below, a maxi-
mum of three committees in which you are interested.

___ Continuing Legal Education and Programming (DRS1020)
___ Legislation (DRS1030)
___ Membership (DRS1040)
___ Diversity (DRS1100)
___ Collaborative Law (DRS1200)
___ Arbitration (DRS1300)
___ International Dispute Resolution (DRS1301)
___ ADR within Governmental Agencies (DRS1400)
___ ADR in the Courts (DRS1500)
___ Publications (DRS1600)
___ Ethical Issues and Ethical Standards (DRS1700)
___ Mediation (DRS1800)
___  Mediation of Trusts, Estates, Guardianship and Elderly Disputes 

(DRS1801)
___ International Mediation (DRS1802)
___ Education (DRS2200)
___ Website (DRS2300)
___ Liaison and District Rep Coordination (DRS2400)
___ Negotiation (DRS2500)
___ New Lawyers and Law Students (DRS2600)
___ Blog Master (DRS2800)
___ Liaisons (DRS2900)

Dispute Resolution Section Committees

2018 MEMBERSHIP DUES 
Class based on first year of admission to bar of any state. 
Membership year runs January through December.

ACtIvE/ASSOCIAtE In-StAtE AttORnEy MEMBERSHIP

Attorneys admitted 2010 and prior $275
Attorneys admitted 2011-2012 185
Attorneys admitted 2013-2014 125
Attorneys admitted 2015 - 3.31.2017 60

ACtIvE/ASSOCIAtE OUt-Of-StAtE AttORnEy MEMBERSHIP

Attorneys admitted 2010 and prior $180
Attorneys admitted 2011-2012 150
Attorneys admitted 2013-2014 120
Attorneys admitted 2015 - 3.31.2017 60

OtHER

Sustaining Member $400 
Affiliate Member 185
Newly Admitted Member* FREE

DEfInItIOnS

Active In-State = Attorneys admitted in NYS, who work and/or reside in NYS
Associate In-State = Attorneys not admitted in NYS, who work and/or reside in NYS
Active Out-of-State = Attorneys admitted in NYS, who neither work nor reside in NYS
Associate Out-of-State = Attorneys not admitted in NYS, who neither work nor reside in NYS
Sustaining = Attorney members who voluntarily provide additional funds to further  
support the work of the Association
Affiliate = Person(s) holding a JD, not admitted to practice, who work for a law school or bar association
*Newly admitted = Attorneys admitted on or after April 1, 2016





Commercial Arbitration Training 
for Arbitrators and Counsel 
Comprehensive Training for the 
Conducting of Commercial 
Arbitrations
25.0 CLE credits 
4.0 Ethics, 10.0 credits in Skills and 9.5 Areas of Professional Practice, 
1.5 Diversity, Inclusion and Elimination of Bias

June 18-20, 2018
Benjamin N. Cardozo School of Law 
55 Fifth Avenue 
New York, NY 10003

Program Directors
CHARLES J. MOXLEY, JR., ESQ. 

Past Chair 
Dispute Resolution Section 

New York City

EDNA SUSSMAN, ESQ. 
Past Chair 

Dispute Resolution Section 
New York City

LEA HABER KUCK, ESQ. 
Partner, Skadden, Arps, Slate,  

Meagher & Flom LLP 
New York City

Dispute Resolution Section and  
Benjamin N. Cardozo School of Law 

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

NY  AC New York 
International Arbitration Center



2

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

• Selecting Arbitrators
• Conducting Conflicts Searches
•  Conducting the Preliminary Hearing electronic

documents and depositions.
•  Conducting Hearings on Applications for

Preliminary Injunctions and Other Interim Relief
•  Determining the appropriate scope of discovery, 

including documents, electronic documents and
depositions

• Setting deadlines for discovery and motion practice

•  Determining the appropriate scope of motion
practice

• Hearing discovery and substantive motions
• Addressing motions to disqualify counsel
• Special considerations for pro se parties
• Determining what non-party subpoenas to sign
• Running the hearing effectively
• Determining what evidence to admit and exclude
• Dealing with difficult arbitrators, counsel and parties

•  Issues as to the authority or not of arbitrators to
award sanctions

• Preparing awards, both standard and reasoned
•  Handling requests to submit additional evidence

after the closing of the hearing
• Deciding applications to amend awards
• Arbitration ethics, diversity and inclusion
• Seeking vacatur of awards
• Cyber security in arbitration

AN OVERVIEW OF THE COURSE: 
For new arbitrators and seasoned arbitrators interested in taking their skills to the next level – and for litigators interested in learning how to 
best represent clients in arbitrations to take advantage of the advocacy opportunities available in arbitration.

The training will be conducted by seasoned arbitrators, counsel, arbitration administrators, and academics, focusing on Best Practices, from the 
perspectives of arbitrators and counsel, for conducting commercial arbitrations in an economical, expeditious and fair manner, enabling parties 
to achieve the promise of commercial arbitration.

In addition to interactive sessions on managing an arbitration from the preliminary conference through the hearing and award, the program 
will include presentations on the law of arbitration, the ethical rules relating to service as an arbitrator, e-discovery, award writing, international 
arbitration, mental heuristics relevant to arbitral decision-making, and the development of an arbitration practice.

The training will be provided by commercial arbitrators Charles J. Moxley, Jr. and Edna Sussman and by arbitration counsel Lea Haber Kuck 
of Skadden, Arps, Slate, Meagher & Flom LLP, and will include presentations by Jeffrey T. Zaino, Vice President, American Arbitration Associa-
tion, and Luis M. Martinez, Vice President, International Centre for Dispute Resolution. See the list below of the faculty members who will be 
presenting on the key substantive areas for conducting effective arbitrations.

Topics and Skills:

David J. Abeshouse, Law Office of David J. Abeshouse
Erin Gleason Alvarez, Arbitrator and Mediator
Albert M. Appel, Of Counsel, Stroock & Stroock & Lavan LLP 
Hon. Ariel E. Belen, Arbitrator and Mediator, JAMS
Steven C. Bennett, Partner, Park Jensen Bennett LLP
David W. Brown, Partner, Paul, Weiss, Rifkind, Wharton & Garrison LLP
William J.T. Brown, Counsel, Arbitrator and Mediator
John F. Byrne, Arbitrator 
Steven Certilman, Arbitrator and Mediator
Stephanie Cohen, Independent Arbitrator
Hon. Barry A. Cozier, Arbitrator and Mediator
Joseph V. DeMarco, Partner, DeVore & DeMarco, LLP
Alexandra Dosman, Managing Director, Vannin Capital
Eugene I. Farber, Partner, Farber, Pappalardo & Carbonari 
Hon. Helen Freedman, Mediator and Arbitrator, JAMS
Walter Gans, Arbitrator and Mediator
Citlalli Grace, Dispute Resolution Services Manager, International Institute for 
Conflict Prevention and Resolution
James Hosking, Partner, Chaffetz Lindsay LLP
Sherman W. Kahn, Partner, Mauriel Kapouytian Woods LLP, Past Chair, 
NYSBA Dispute Resolution Section
Daniel F. Kolb, Senior Counsel, Davis Polk & Wardwell LLP, Chair, NYSBA 
Dispute Resolution Section
Lea Haber Kuck, Partner, Skadden, Arps, Slate, Meagher & Flom LLP 
Jack P. Levin, Arbitrator and Mediator
Lela P. Love, Professor, Benjamin Cardozo School of Law; Director, Cardozo’s 
Kukin Program for Conflict Resolution; Past Chair, ABA Dispute Resolution Section 
Chrystal Loyer, Office of Dispute Resolution, FINRA
Luis M. Martinez, Vice President, International Centre for Dispute Resolution® 

Richard L. Mattiaccio, Partner,  Allegaert Berger & Vogel LLP
Karen Mills, KarimSyah Law Firm, Jakarta, Indonesia, Arbitrator, Mediator and 
Counsel
Mark C. Morril, Arbitrator
Charles J. Moxley, Jr., Arbitrator, Mediator and Counsel; Past Chair, NYSBA 
Dispute Resolution Section
Camille M. Ng, Deputy Counsel, ICC
Michael S. Oberman, Counsel, Kramer Levin Naftalis & Frankel LLP 
Abigail J. Pessen, Arbitrator and Mediator; Past Chair, NYSBA Dispute 
Resolution Section
Amy M. Pontillo, Senior Counsel, NYS UCS ADR Office
Rekha Rangachari, Executive Director, New York International Arbitration 
Center (NYIAC)
Hon. Shira A. Scheindlin, Of Counsel, Stroock & Stroock & Lavan LLP 
Richard H. Silberberg, Partner, Dorsey & Whitney LLP, President, College of 
Commercial Arbitrators
David C. Singer, Arbitrator and Mediator, Past Chair, Dispute Resolution Section 
Michelle Skipper, Vice President, American Arbitration Association 
Steven Skulnik, Arbitrator and Mediatior
Edna Sussman, Arbitrator and Mediator; Past Chair, NYSBA Dispute Resolution 
Section
Robyn Weinstein, Director, Arbitration and Mediation Program, United States 
District Court for the Eastern District of New York 
Nicholas R. Weiskopf, Professor of Law (Retired), St. John’s  University School 
of Law, Special Counsel, Cox Law Firm, LLC
Daniel Weitz, Director, Division of Professional & Court Services, New York 
State Unified Court Systen; Adjunct Professor of Law, Cardozo Law School John 
Wilkinson, Arbitrator and Mediator; Past Chair, NYSBA Dispute Resolution 
Section
Jeffrey T. Zaino, Vice President, American Arbitration Association

The program faculty has presided over many hundreds of hearings and served as counsel in many arbitrations Faculty: 
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PROGRAM DIRECTORS AND PRESENTERS:

CHARLES J. MOXLEY, JR., ESQ. 
Mr. Moxley has presided over hundreds of arbitrations, including in the commercial, securities, insurance, employment, and international 
areas.  He is an Adjunct Professor of Law teaching arbitration and international law at the Fordham University School of Law and the 
Distinguished ADR Practitioner in Residence at Benjamin N. Cardozo School of law.  A Fellow of the College of Commercial Arbitrators 
and of the Chartered Institute of Arbitrators, he is a member of arbitration and mediation panels of the American Arbitration Association 
(“AAA”), the International Centre for Dispute Resolution (“ICDR”), the International Institute for Conflict Prevention and Resolution 
(CPR), the U.S. Council of International Business (USCIB) for the ICC International Court of Arbitration, and Supreme Court, New York 
County (Commercial Division and Part 137). He also serves as an arbitrator and mediator in ad hoc cases and is an IMI and CEDR Certified 
Mediator.  Mr. Moxley lectures and speaks frequently at academic and professional functions and has written extensively on Best Practices in 
conducting commercial arbitrations.

EDNA SUSSMAN, ESQ. 
Ms. Sussman is a full-time experienced arbitrator and mediator with experience with hundreds of disputes serving on leading ADR panels, 
including those administered by the American Arbitration Association (“AAA”), the International Centre for Dispute Resolution (“ICDR”) 
the International Institute for Conflict Prevention and Resolution (CPR), the U.S. Council of International Business (USCIB) for the ICC 
International Court of Arbitration, WIPO, the Swiss, Hong Kong, Singapore, Kuala Lumpur  and Dubai Arbitration Centers, the Supreme 
Court, New York County (Commercial Division) and the U.S. District and Bankruptcy Courts in New York. The Distinguished ADR Practitioner 
in Residence at the Fordham University School of law, Ms. Sussman serves on the boards of the AAA and the College of Commercial 
Arbitrators, is a fellow of the Chartered Institute of Arbitrators and has published and lectured extensively on the arbitration and mediation 
process.  She was selected as “2012 New York City Mediation Lawyer of the Year” by Best Lawyers and is listed annually in Best Lawyers 
and Super Lawyers for Alternative Dispute Resolution.

LEA HABER KUCK, ESQ. 
Ms. Kuck is a partner at Skadden, Arps, Slate, Meagher & Flom LLP, and a member of its international litigation and arbitration group.  
Ms. Kuck concentrates her practice on complex litigation and arbitrations involving a wide range of corporate, commercial and securities 
matters. She regularly represents clients in disputes arising out of international business transactions and advises clients on a variety of 
issues relating to international dispute resolution, including forum selection, jurisdiction, service of process, extraterritorial discovery and 
enforcement of judgments. Ms. Kuck has experience in all phases of litigation, both at the trial and appellate levels, in federal and state 
courts in the United States as well as international arbitration conducted under UNCITRAL, ICC, ICDR and other arbitration rules. She 
frequently writes and lectures on topics of international litigation and arbitration.

CLE INFORMATION: The New York State Bar Association’s Meetings Department has been certified by the NYS Continuing Legal Education 
Board as an accredited provider of continuing legal education in the State of New York. Under New York’s MCLE rule, this program will 
provide you with a total of 25.0 CREDIT HOURS. THIS PROGRAM IS TRANSITIONAL AND THEREFORE SUITABLE FOR NEWLY 
ADMITTED ATTORNEYS.

DISCOUNTS AND SCHOLARSHIPS: New York State Bar Association members and non-members may receive financial aid to attend this 
program. Under this policy, anyone who requires financial aid may apply in writing, no later than ten working days prior to the program, 
explaining the basis of his/her hardship, and if approved, can receive a discount or scholarship, depending on the circumstances. For more 
details, please contact: Sydney Joy, New York State Bar Association, One Elk Street, Albany, New York 12207 or by email at sjoy@nysba.org.

ACCOMMODATIONS FOR PERSONS WITH DISABILITIES: NYSBA welcomes participation by individuals with disabilities. NYSBA is 
committed to complying with all applicable laws that prohibit discrimination against individuals on the basis of disability in the full and 
equal enjoyment of its goods, services, programs, activities, facilities, privileges, advantages, or accommodations. To request auxiliary aids or 
services or if you have any questions regarding accessibility, please contact Sydney Joy at 518.487.5630 or sjoy@nysba.org.



4

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Monday, June 18, 2018, Morning Session (1.5 Ethics; 2.0 Skills)

8:00-9:00 a.m. Registration and Continental Breakfast
9:00-9:15 a.m. Welcome and Introductions 

Professor Lela P. Love, Cardozo Law School 
Charles J. Moxley, Jr., Training Co-Chair

9:15-10:30 a.m. Pre-Preliminary Hearing Issues – Ethical and Other Issues (1.5 Ethics)
• Selection of arbitrators
• Arbitrator disclosure of potential conflicts
• Organization meeting of panel members when there is a panel
• Preparing for the preliminary hearing
• Applications for interim relief
• Whether the preliminary hearing should be held in-person or by telephone
• Whether clients should be present at the preliminary hearing
• Whether to send the parties an agenda of items to be covered at the preliminary hearing
• Whether to ask the parties to meet in advance to agree on schedule
• Setting the date and time for the preliminary hearing
• Whether to encourage the parties to start the process of document disclosure in advance of the

preliminary hearing
• Related ethical issues

Faculty: Charles J. Moxley, Jr.
Edna Sussman
Lea Haber Kuck
Richard H. Silberberg

10:30-10:45 a.m. BREAK
10:45-12:25 p.m. Preliminary Hearing: Part 1 (2.0 Skills)

• Purposes of preliminary hearing
• Role of Chair and “Wings” in the preliminary hearing
• Arbitrator’s opening remarks in preliminary hearing
• Review of what documents the arbitrators have received in advance to make sure there is

nothing missing
• Review of arbitration clause
• Requests for interim relief
• Applications for a change of venue
• Determination of applicable law

• Substantive law applicable to the parties’ agreement and conduct, etc.
• Arbitration law, including whether the Federal Arbitration Act and/or state arbitration law apply

• Issues as to arbitrability
• Possibility of amended pleadings
• Particularization of damages claims or counterclaims
• Applications to disqualify counsel
• Related ethical issues
• Substantive Motions

• Motions to Dismiss Claims or Counterclaims
• Motions to Dismiss Punitive Damages Claims
• Motions to Dismiss Based Upon Statutes of Limitations or Similar Defenses
• Procedures for Screening Potential Motions

Faculty: Charles J. Moxley, Jr.
Edna Sussman 
Lea Haber Kuck 
Walter Gans

S C H E D U L E  O F  E V E N T S
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12:25-1:25 p.m. LUNCH

12:40 p.m. Lunch Address: The Promise of Arbitration — What We’re Trying to Do 
Speaker: Charles J. Moxley, Jr.

Monday, June 18, 2018, Afternoon Session (5.0 Skills)

1:25-3:05 p.m. Preliminary Hearing: Part 2 (2.0 Skills)
• Discovery

• Non-electronic documents
• Electronic documents generally (there will be a more detailed panel on electronic documents

later in the program)
• Depositions
• Interrogatories
• Differences between domestic and international arbitrations

• Establishing a schedule for document production, including dates for:
• Document requests
• Objections to document requests
• Counsel’s conferring in an effort to resolve document disputes
• Submission of letters to the arbitrator relating to remaining discovery disputes
• Setting dates for oral argument of discovery disputes
• Production of non-objected to documents
• Establishing a completion date for all document production

• Issue of whether to set up a separate process to maintain control of e-discovery
• Approaches as to depositions

• Avoiding them all together
• Limiting the number of depositions
• Limiting the duration of depositions
• Phasing the depositions
• Generally precluding speaking objections
• Getting agreement on alternatives to standard depositions

• Appearance at the hearing by videoconference
• Appearance by videotaped deposition
• Appearance by telephone

• Establishing cut-off dates for discovery
• Related ethical issues

Faculty:  Charles J. Moxley, Jr.
Edna Sussman
Lea Haber Kuck
John Wilkinson
Albert M. Appel

3:05-3:20 p.m. BREAK

3:20-5:30 p.m. Preliminary Hearing: Part 3 (2.5 Skills)
• Other motions

• Motions to consolidate or sever
• Possible alternatives to testimony

• Stipulations of uncontested facts
• Direct testimony by affidavit
• Affidavits generally

• Expert witnesses
• Identification of anticipated experts
• Exchange of expert’s reports
• First exchange: On issues as to which parties have the burden of proof
• Responsive expert’s reports

• Pre-hearing papers
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 • Witness lists
• Whether/when to require summaries of testimony

• Exhibits
• Joint exhibits
• Individual exhibits
• Organization of exhibits

• Chronologically
• By topic
• Separate page ranges assigned to each side

• Key exhibits
• To be exchanged on a joint basis or separately by each side
• Marking up of key exhibits to designate portions relied upon

• Pre-hearing memoranda
•  Relationship of pre-hearing memoranda to the question of what kind of post-hearing

 papers/oral argument will be interposed
• Form of testimony of witnesses

• In person
• By videoconferencing
• By videotaped deposition
• By telephone
• By deposition

• Subpoenas for non-party witnesses and their documents
• Materiality to the case of the documents or testimony sought
• Legal issues as to the authority of arbitrators to sign subpoenas (to be discussed further in a

later panel)
• Legal and ethical concerns as to the appropriateness of arbitrators’ signing subpoenas
• Interplay of FAA versus state law on the question of the appropriateness of arbitrators signing

discovery subpoenas
• Mediation: Whether to include a suggestion that, as some point, the parties discuss

settlement/mediation
• Establishing dates for status conferences
• Form of decision: Standard versus reasoned awards (this topic will be covered in more detail in a

later panel)
• Court Reporter

• Whether the parties will arrange for a court reporter
• Relationship of that question to the question of whether the parties want a reasoned award
• What to do when one party wants to retain a court reporter and the other doesn’t

• Scheduling of the hearing
• When to schedule the hearing
• How many days to schedule

• Report of preliminary hearing and scheduling order
• Related ethical issues

Faculty: Charles J. Moxley, Jr.
Edna Sussman
Lea Haber Kuck
Richard L. Mattiaccio

5:30 p.m.  Preparation of the Report of Preliminary Hearing and
Scheduling Order (0.5 Skills)

Faculty:  Charles J. Moxley, Jr.
Edna Sussman

 Lea Haber Kuck

6:00 p.m.  ADJOURN

6:00 – 7:00 pm  Wine and Cheese Reception
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Tuesday, June 19, 2018, Morning Session 
(2.0 Skills and 1.0 Areas of Professional Practice)

8:30-9:00 a.m. Registration and Continental Breakfast

9:00-10:00 a.m. Issues Arising Between the Preliminary Hearing and the Hearing (1.0 in Skills)
• Overall description of what happens during this period
• Hearings on applications for interim relief
• Discovery motions
• Discovery requests and productions subsequent to the discovery cut-off
• Handling of substantive motions
• Handling of substantive motions made subsequent to the cut-off date
• Requests for delays and extensions of established deadlines
• How to handle parties’ notification of change of counsel, particularly when the change causes

conflicts for arbitrators or is otherwise a basis for delay
• Non-compliance with deadlines and directives of the arbitrators
• Arbitrators’ authority or not to issue sanctions
• Final pre-hearing status conference
• Withdrawal of claims on the eve of the hearing
• Related ethical issues

Faculty:  Charles J. Moxley, Jr.
Edna Sussman

 Lea Haber Kuck
Eugene I. Farber

10:00-11:00 a.m. Session 2: The Hearing (1.0 Skills)
• General introduction to the conducting of the hearing
• How to handle and limit breaks
• How, generally, to keep the hearing going efficiently
• How and when to handle objections as to documents
• Desirable affect of the arbitrator during the hearing
• Avoiding ex parte conversations during breaks at the hearing
• Sequestration of witnesses
• Opening statements, if any, by counsel
• Limited requirements as to foundations for documents and other exhibits
•  Generally deeming un-objected to pre-marked exhibits as in evidence as of the opening of the hearing

and alternate approaches
• What, if any, rules of evidence or the like to follow in deciding what evidence to permit as an arbitrator
• Attitude towards hearsay testimony and other evidence in arbitration
• Witness statements/experts
• Counsel’s extensive reading from documents
• Cumulative testimony
• Repetitive witnesses
• Harsh cross-examination
• Witnesses on cross who keep repeating their overall points
• Counsel talking with witnesses while they are on cross-examination
• Excessive objections
• Closing statements, if any
• How to handle disclosures that become necessary during the hearing because of the identification

of new parties or entities involved in the case
• Related ethical issues

Faculty:  Charles J. Moxley, Jr.
Edna Sussman

 Lea Haber Kuck
John F. Byrne
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11:00-11:15 a.m. BREAK

11:15-12:15 p.m. Post-Hearing Issues (1.0 Areas of Professional Practice)

Part I: The Arbitrator’s Perspective
• Drafting of the award (general introduction — There will be a more detailed discussion of this

topic by a later panel) 
• Post-hearing applications for introduction of additional evidence
• Post-award requests to change the award
• Mathematical or formal corrections and the like
• Substantive changes
• Rule as to functus officio status of arbitrators post-award
• No Contact with counsel or parties following the award
• Related ethical issues

Faculty:  Charles J. Moxley, Jr.
Edna Sussman

Part II: The Court’s and Litigator’s Perspectives
• Motions to confirm and vacate and motions re arbitrability
 • How Litigators see them

• How Courts see them
• How best to advance such motions
• What arbitrators should do to lessen likelihood of vacatur
• Remands to arbitrators

Faculty:  Hon. Helen Freedman
 Lea Haber Kuck

12:15-1:15 p.m. LUNCH

12:30 p.m.  Luncheon Address: Introduction to the World of International Arbitration –
and How it Fits into Today’s World

Speaker:  Luis M. Martinez

Tuesday, June 19, 2018, Afternoon Session 
(4.0 Areas of Professional Practice; 1.0 Skills)

1:15-2:30 p.m. International Arbitration: How It Differs from Domestic Arbitration 
(1.5 in Professional Practice)
• Introduction to the overriding conventions and laws applicable to international arbitration as

opposed to domestic contrasted with domestic arbitration 
• Discussion of the practices of international arbitration that are different from domestic
• The extent and significance of international arbitration as the default methodology of choice for

international business
• “soft law” applicable to international arbitration

Faculty:  Moderator: Charles J. Moxley, Jr.       
    James Hosking  
   Sherman W. Kahn
   Luis M. Martinez
   Camille M. Ng
   Rekha Rangachari
   Edna Sussman

2:30-2:45 p.m. BREAK

S C H E D U L E  O F  E V E N T S
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2:45-4:00 p.m. Electronic Discovery (1.5 Areas of Professional Practice) 
• Significance of electronic discovery in terms of cost and delay
• Definition of terms
• Identification of the areas of greatest expense in connection with electronic discovery
• Matters to establish at the outset to minimize the expense and optimize the efficiency of

electronic discovery
• ICDR recommended practices as to electronic discovery
• CPR Protocols as to electronic discovery
• Best practices as to electronic discovery

Faculty: Moderator: Edna Sussman
Joseph V. DeMarco
Sherman W. Kahn
Hon. Shira A. Scheindlin

4:00-5:00 p.m. Award Writing (1.0 Skills) 
• Standard versus reasoned awards
• Advantages and disadvantages of each type of award
• Consideration of what should be included in a standard award
• Consideration of what should be included in a reasoned award
• The structure of a reasoned award
• How to go about drafting a reasoned award
• When to start drafting a reasoned award
• Best Practices as to drafting a reasoned award where there is a panel of three arbitrators

Faculty: Moderator: Charles J. Moxley, Jr.
Hon. Ariel E. Belen
Steven Certilman
Lea Haber Kuck
Richard L. Mattiaccio
David C. Singer

5:00-6:00 p.m. Advocates’ Best Practices in Selecting Arbitrators (1.0 Areas of Professional Practice)

Faculty: Moderator: Charles J. Moxley, Jr. 
David J. Abeshouse 
Erin Gleason Alvarez 
David W. Brown 
James Hosking 
Lea Haber Kuck 
Richard L. Mattiaccio

6:00 p.m. ADJOURN
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Wednesday, June 20, 2018, Morning Session  
(2.0 Areas of Professional Practice; 1.0 Ethics; 1.5 Diversity, Inclusion and Elimination of Bias)

8:20-8:50 a.m. Registration and Continental Breakfast

8:50-10:45 a.m. Arbitration Law (2.0 Areas of Professional Practice)
• Introduction to the FAA
• Introduction to New York arbitration law – CPLR Article 75
• Interplay of the FAA and New York arbitration law in arbitrations held in New York
• Arbitrability as to parties and non-parties
• The “Who Decides” issue: Who determines arbitrability, the arbitrators or a court?
• Arbitration due process
• Enforceability of non-party subpoenas for documents and testimony
• Within subpoena range of the seat of the arbitration
• Beyond subpoena range of the seat of the arbitration
• Standards of review under the FAA and New York arbitration law
• How these areas of law differ in the context of international arbitration
• Review of recent decisions applicable to arbitration

Faculty:  Moderator: Charles J. Moxley, Jr.
William J.T. Brown
Michael S. Oberman
Steven Skulnik
Nicholas R. Weiskopf

10:45 – 10:55 a.m.  BREAK

10:55 – 11:45 a.m.  Ethics and Cyber Security for Arbitrators – Maintaining the Security of the 
Arbitration Process (1.0 Ethics)

Faculty: Moderator: Charles J. Moxley, Jr. 
Stephanie Cohen 
Mark Morril

11:45 – 1:00 p.m.    Diversity, Inclusion and Elimination of Bias – Implicit Bias,  Serving a Diverse 
Population and Sensitivity to Culture and other Differences, Including 
Heuristics Affecting Arbitrators’ Exercise of Judgment and Decision-Making 
(1.5 Diversity, Inclusion and Elimination of Bias)

Faculty: Moderator: Charles J. Moxley, Jr. 
Professor Lela P. Love 
Karen Mills 
Edna Sussman 
Daniel M. Weitz

1:00-2:00 p.m. LUNCH

1:15 p.m. Luncheon Address: Counsel Perspectives on Selecting Arbitrators
Speaker: Lea Haber Kuck
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Wednesday, June 20, 2018, Afternoon Session 
(1.5 Ethics; 2.5 Areas of Professional Practice)

2:00-3:15 p.m.  Arbitration Ethics (1.5 Ethics)
• Disclosure rules
• Codes of Ethics applicable to arbitrators and arbitration counsel
• Best practices for disclosures by arbitrators
• Ongoing nature of disclosure obligation
• Party-appointed arbitrators
• Appropriateness of an arbitrator’s accepting appointment to a new case that involves

parties or attorneys who are already appearing before the same arbitrator in another case
• Use of Associates/Assistants
• Appropriateness of an arbitrator’s accepting employment as counsel for a party who had

previously appeared before the arbitrator in an unrelated case
• Involvement of arbitrators with respect to possible settlement discussions among the parties
• Inclusion of all arbitrators on a panel in arbitrator discussions concerning the case
• Recent ethical decisions

Faculty: Moderator: Lea Haber Kuck 
Steven C. Bennett 
Hon. Barry A. Cozier 
Daniel F. Kolb 
Abigail J. Pessen

3:15-3:30 p.m. BREAK

3:30-4:00 p.m. The Real World: Developing your ADR Career (0.5 Areas of Professional Practice)

Faculty: Jeffrey T. Zaino 
Michelle Skipper

4:00-5:40 p.m. Perspectives on Practice Development in the Arbitration World 
(2.0 Areas of Professional Practice) 
• Overview of the arbitration world
• Level of training and experience necessary to be a good arbitrator
• How to go about getting experience as an arbitrator
• Traits that parties and their counsel look for in prospective arbitrators
• Opportunities for arbitration training and skills building

Faculty: Moderator: Charles J. Moxley, Jr. 
Erin Gleason Alvarez
Citlalli Grace
Lea Haber Kuck
Jack Levin
Crystal Loyer
Edna Sussman
Robyn Weinstein
Jeffrey T. Zaino
Amy M. Pontillo
Alexandra Dosman

5:40-5:55 p.m. Questions and Answers/Final Wrap Up

5:55 p.m. ADJOURN

To get involved with the NYSBA Dispute Resolution Section visit www.nysba.org/drs for a listing of 
upcoming Section programs, networking events, committee meetings, reports, and publications.
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Arbitration Scenario – Fact Pattern 

In 2006, Hi-Life, LLC (“Hi-Life”), an entity organized by a group of young 

writers, created a weekly hour-long television series for XBO depicting life among the 

young, rich and pampered in Manhattan.  The television series, entitled The Well- 

Designed Life, was a continuing series with numerous story lines and, despite having an 

extremely literate – almost literary – script, became a hit with the viewing public. 

Under Hi-Life’s agreement with XBO (the “Agreement”), the writers of Hi-Life 

wrote and delivered scripts for use in the television series to XBO.  Although the 

Agreement conferred on XBO the final authority to make changes, the writers, caring 

about the quality of their language, in practice exercise substantial control over the scripts 

consistent with XBO’s authority, and only minor changes were permitted without prior 

consultation with the writers.  Hi-Life retained the copyright in the scripts. 

The Agreement, rather unusually, further provided that XBO could grant a 

theatrical producer the right to produce a two-hour play, using any two consecutive 

hourly weekly programs in the XBO series as the story.  The Agreement provided, 
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however, that such a play could not be merely patterned upon the storyline.  Rather, the 

scripts for the two television shows were to be strung together and enacted “live”, thereby 

maintaining, insofar as possible, the integrity of the television scripts written by the Hi- 

Life writers. 

XBO, in 2008, licensed to Jim Snark (“Snark”), a theatrical producer, the right to 

produce such a play, pursuant to an agreement (the “Theatrical Agreement”) that did not 

provide for arbitration, although a copy of the Hi-Life/XBO Agreement, which did 

provide for arbitration, was attached as an exhibit. 

In 2009, the play, entitled The Well-Designed Wife, debuted on Broadway.  While 

the play was indeed two hours in length and recognizably based on two one-hour 

consecutive programs in The Well-Designed Life series, large portions of the script were 

deleted.  Inserted in place of the omitted language were tasteless songs, bordering on the 

pornographic.  Moreover, the script was heavily sprinkled with four-letter words and the 

actress playing the role of the “Wife” bore a remarkable likeness to one of the writers of 

Hi-Life, Carole X. Cougar, a celebrity in her own right whose divorce over infidelity was 

highly publicized.  (In the Snark production, the Wife was a serial adultress.) 

There was no indication that The Well-Designed Wife was intended to be a 

parody.  Moreover, Jim Snark claimed that he wanted the show to be a commercial hit – 

and that the added songs and changed language were designed to accomplish just that. 

His intention was to have a long-running sell-out show and to donate all the proceeds to 

create low-cost housing for unemployed actors.  And indeed, with the ticket proceeds, 

Snark was able to create such housing for three hundred actors, who looked upon Snark 

as a life-saver and philanthropist. 
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Enraged with Snark’s production, however, the writers of Hi-Life commenced 

what become an ad hoc arbitration in New York City against XBO and Snark, seeking to 

enjoin further presentations of the play, alleging that the stage production caused 

irreparable harm to their reputations as high-brow writers, and seeking declaratory 

judgment that the license to Snark was invalid and unenforceable as a matter of law and 

under the Agreement.  The Hi-Life writers also sought damages, including punitive 

damages, from both XBO and Snark, on a variety of theories, including violation of the 

federal Lanham Act (on an unfair competition theory), damages for copyright 

infringement, as well as violation of rights of privacy and publicity. 

The play, The Well-Designed Wife, was a smashing success, opening to, and 

maintaining, a full house, almost every night.  Following the opening of the play, the 

viewership of the XBO television series, The Well-Designed Life, skyrocketed, yielding 

substantial advertising revenues to XBO and royalties to Hi-Life,.  However, 

notwithstanding this commercial success, the “serious” critics continued scaldingly to 

criticize the play and lament the fact that the young writers making up Hi-Life had “sold 

out.” 

The Agreement contained the following choice of law and arbitration clauses: 
 

Choice of Law:  This Agreement and any dispute arising hereunder shall 
be governed by the law of New York. 

 
Arbitration:  Any dispute relating to this Agreement shall be resolved by 
arbitration pursuant to the CPR Rules for Non-Administered Arbitration. 
The Federal Arbitration Act (“FAA”) shall apply to any arbitration 
conducted hereunder.  The Parties specifically agree that, if XBO grants to 
a theatrical producer the right to produce a play hereunder, any such 
producer shall be bound by this Arbitration Agreement. 
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Whether warranted or not, despite statistics to the contrary, 1  arbitration in recent years has become a punching bag for criticism
that it has begun to mirror the type of scorched earth discovery practices and delays seen in litigation. Why is this? Is it
because parties are not actively participating in the arbitration process and instead have allowed their outside counsels to use
the litigation-style discovery and delay tactics with which counsel feel most comfortable? Maybe. Do parties themselves want
protracted discovery and a drawn out arbitration process? Some, perhaps. Has arbitration become a victim of its own success,
attracting more bet-the company-claims that demand a process reflecting the magnitude of those claims? It's possible. What role,
if any, do arbitrators play in ensuring that the arbitration process does not fall victim to death by discovery, delay, and arbitrator
disempowerment? A pivotal role. This article outlines why arbitrators should feel empowered to take an active role in managing
the arbitration process -- be it through refusing to hear unnecessary evidence, denying unwarranted discovery requests, denying
excessive adjournment requests, deciding an issue or disposing of a case based on a dispositive motion, or sanctioning parties
for failure to comply with a discovery order or lack of good faith in the arbitration process -- and it provides guidance as to how
arbitrators can manage the arbitration process without feeling concerned that their award will be in danger of vacatur.

*156  The Federal Arbitration Act (“FAA”) lists as grounds for vacatur under Section 10(a)(3) failure to hear pertinent and

material evidence, refusal to postpone a hearing, and other arbitrators' misbehavior prejudicing the rights of any party. 2

Arbitrators, however, do not need to live in fear that their awards will be vacated under FAA 10(a)(3). While arbitrators do need
to be aware of the limits of their authority, courts around the country generally defer to the arbitrators' discretion in this context.
Arbitrators play a critical role in asserting their authority to provide parties with a cost-effective and expeditious arbitration --
no informed arbitrator should shy away from their responsibility for fear of jeopardizing the award.

I. ARBITRATORS CAN REFUSE TO HEAR EVIDENCE AND DENY DISCOVERY
REQUESTS SO LONG AS PARTIES ARE PROVIDED A FUNDAMENTALLY FAIR HEARING

Judicial review of awards on the ground that arbitrators have refused to hear evidence is limited. Courts have confirmed awards
so long as the arbitrators' refusal to hear evidence or deny discovery requests did not deprive the party of a fundamentally fair
hearing. The court's analysis is performed on a case-by-case basis with wide discretion given to the arbitrator. The fundamentally
fair hearing standard used to determine whether arbitrators have misconducted themselves by refusing to hear pertinent and
material evidence under Section 10(a)(3) has been adopted by the Eleventh, Sixth, Fifth, and Second Circuits. The following
cases highlight where courts draw the line between a fundamentally fair and unfair hearing. For instance, did the arbitrator
exceed her authority pursuant to the parties' arbitration clause, and if so, did the erroneous determination cause prejudice to
a party.

*157  In Rosenweig v. Morgan Stanley, the Eleventh Circuit confirmed an arbitral award against Morgan Stanley finding
that the arbitrators' refusal to allow Morgan Stanley additional cross-examination of Rosenweig, its former employee, did not
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amount to misconduct. 3  The arbitrators did not explain their reasons for denying the additional cross-examination. However,
the court determined that the evidence from additional cross-examination, concerning a client list contained in disks produced
by Rosenweig, would have been cumulative and immaterial, and for this reason, Morgan Stanley was not deprived of a fair

hearing. 4

The Sixth Circuit ruled similarly in Nationwide Mutual Insurance Co. v. Home Insurance Co. 5  In Nationwide Mutual Insurance
Co., the Court confirmed the arbitral award where the reinsurer argued that the panel was guilty of misconduct because the
panel's damages decision was based on spreadsheets prepared by the insurer without allegedly allowing the reinsurer to conduct
discovery as to the adequacy of the insurer's cost estimates. The Sixth Circuit stated:
‘Fundamental fairness requires only notice, an opportunity to present relevant and material evidence and arguments to the
arbitrators, and an absence of bias on the part of the arbitrators.’ [Louisiana D. Brown 1992 Irrevocable Trust v. Peabody Coal
Co., No. 99-3322, 2000 WL 178554, at *6 (6th Cir. Feb. 8, 2000).] Because [the reinsurer] received copies of [the insurer's]
submissions on the costs it incurred in defending against rescission, and the arbitration panel gave [the reinsurer] an opportunity

to respond to these submissions, it is not clear what purpose discovery or a hearing on this issue would have served. 6

Thus, the Nationwide Mutual Insurance Co. Court held that “the standard for judicial review of arbitration procedures is merely
whether a party to arbitration has been denied a fundamentally fair hearing” and found that the parties had not been denied a

fundamentally fair hearing. 7

The rationale behind the fundamentally fair hearing standard has been defined by the Fifth Circuit. 8  In Prestige Ford v.
Ford *158  Dealer Computer Services, Inc., the Court confirmed the arbitral award when the arbitrators denied motions to

compel discovery. 9  In its opinion, the Court explained that “arbitrators are not bound to hear all of the evidence tendered by
the parties; however, they must give each of the parties to the disputes an adequate opportunity to present its evidence and

arguments.” 10  The arbitrators had not denied the parties a fair hearing when they held hearings on motions to compel discovery
and denied them. The Court concluded that “submission of disputes to arbitration always risks an accumulation of procedural
and evidentiary shortcuts that would properly frustrate counsel in a formal trial; but because the advantages of arbitration are
speed and informality, the arbitrator should be expected to act affirmatively to simplify and expedite the proceedings before

him.” 11

Courts have also examined arbitral rulings alleged to exclude material and pertinent evidence, which the losing party argues

had a prejudicial effect. 12  In LJL 33rd Street Associates, LLC v. Pitcairn Property Inc., the Second Circuit Court of Appeals
confirmed the award in part over the losing party's argument that the arbitrator excluded hearsay documents that should have

been considered. 13  The Court explained that the evidence the arbitrator excluded was all hearsay, and that while arbitrators are

not bound with strict evidentiary rules, they are not prohibited from excluding hearsay documents. 14  Furthermore, the Court
stated that the arbitrator gave the party the opportunity to eliminate the hearsay by bringing in the makers of the documents
to the arbitration hearing. There was thus no prejudice to the party. For this reason, and based upon the Court's deference to

arbitrators' evidentiary decisions, *159  the Court held that the parties were not denied a fundamentally fair hearing. 15

District courts have also adopted the fundamentally fair hearing standard. 16  In A.H. Robins Co., Inc. v. Dalkon Shield, the
Court confirmed the arbitral award, finding that the arbitrator's decision to exclude evidence of defect in the product at issue was
not an abuse of their discretion, and even if it was, the exclusion of evidence did not deprive the claimants of a fundamentally

fair hearing. 17  To determine whether Section 10(a)(3) of the FAA had been violated, the court used a two-pronged test. First,

the claimant had to show “that the arbitrator's evidentiary ruling was erroneous.” 18  Second, the claimant had to show “that the

error deprived the movant of a fundamentally fair hearing.” 19  The Court determined that the arbitrator's evidentiary rulings
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were not erroneous and that even if the court found that the arbitrator's evidentiary rulings were erroneous, the movants did

not show that they were denied a fundamentally fair hearing. 20  Furthermore, the Dalkon Shield Court expressed concern that
a court's review of arbitral awards should be limited because “an overly expansive review of such decisions would undermine

the efficiencies which arbitration seeks to achieve.” 21

Many district courts have applied a similarly limited review of arbitral awards challenged under Section 10(a)(3). 22  The
Southern *160  District of New York held that an arbitrator's refusal to hear or to admit evidence alone does not constitute

misconduct; it only constitutes misconduct when it amounts to a denial of fundamental fairness. 23  For instance, in Areca,
Inc. v. Oppenheimer and Palli Hulton Associates, the Court denied the motion to vacate based on petitioner's argument that

the arbitrators erroneously refused to allow the petitioner to present the testimony of the brokerage firm's CFO. 24  However,
the Court noted that “petitioners presented their direct case over seven full hearing days, in which they called ten witnesses,

including four present and former [ ] employees and three experts, and introduced over 148 exhibits into evidence.” 25  Therefore,
“[t]he scope of inquiry afforded [to] petitioners was certainly sufficient to enable the arbitrators to make an informed decision

and to provide petitioners a fundamentally fair hearing.” 26  The Court further stated that the arbitrators' broad discretion to
decide whether to hear evidence needed to be respected and that arbitrators needed not to compromise their hearing of relevant

evidence with arbitration's need for speed and efficiency. 27

Certain state courts have also confirmed awards despite parties' allegations that arbitrators refused to hear or admit evidence. 28

Similar to their federal counterparts, the courts focused not only on the arbitrators' alleged error, but also on the alleged prejudice
suffered by the claimant from this alleged error. For instance, in Hicks III v. UBS Financial Services, Inc., a Utah appellate
*161  court reversed the lower court and confirmed an arbitral award in which the movant sought to vacate the arbitration

award based on what it contended were erroneous discovery decisions that substantially prejudiced its rights to participate fully

in the arbitration. 29  Namely, the movant based its motion to vacate on the arbitrator's alleged denial of its ability to cross-

examine a witness and denial of certain deposition requests. 30  While the case focused on FINRA rules, the Court held:
[A]n arbitrator's discovery decisions can provide grounds for vacatur if those decisions prevent a party from exercising
statutorily-guaranteed rights to an extent that ‘substantially prejudice[s]’ the complaining party. . . . At a minimum, a discovery
decision must be sufficiently egregious that the district court is able to identify specifically what the injustice is and how the

injustice can be remedied. 31

In this case, the movant presented no record of the arbitration proceeding itself and instead sought vacatur of the award

based on an insinuation that a piece of evidence presented by the opposing party was false. 32  The Court held that credibility
determinations are exclusively within the province of the arbitration panel and nothing movant presented identified any specific

information he was denied or precluded from presenting. 33  Therefore, the court held that movant failed to show that the

arbitration panel's discovery decisions substantially prejudiced his rights to present his case fairly. 34

Not surprisingly, these state courts' views are similar to the federal courts' interpretations of the standard for a violation of Section
10(a)(3). Because evidentiary rulings are procedural in nature, courts rightfully defer to arbitrators' decisions on evidentiary
issues so long as these decisions do not rob the parties of a fundamentally fair hearing. While courts will vacate awards at
the extremes, generally arbitrators are generally granted the wide discretion that they need to provide for an expeditious and
cost-effective process.
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*162  II. COURTS WILL VACATE AN AWARD IF ARBITRATORS' REFUSAL
TO HEAR PERTINENT AND MATERIAL EVIDENCE/DENIAL OF DISCOVERY

REQUEST DEPRIVES A PARTY OF A FUNDAMENTALLY FAIR HEARING

The Fourth and Second Circuits, applying the fundamentally fair hearing standard, have vacated arbitral awards on the ground

that the arbitrators denied the parties a fundamentally fair hearing. 35

In International Union, United Mine Workers of America v. Marrowbone Development Co., the Fourth Circuit vacated an award

because the arbitrator had denied the parties a fair hearing. 36  The arbitrator reached a decision without holding a hearing. 37

First, the Court explained that the arbitrator's making of the award without an evidentiary hearing conflicted with the parties'
agreement to arbitrate, which required the arbitrator to hold a hearing. Indeed, the parties' agreement stated that the arbitrator

had to “conduct a hearing in order to hear testimony, receive evidence and consider arguments.” 38  Second, the Court explained
that while “an arbitrator typically retains broad discretion over procedural matters and does not have to hear every piece of
evidence that the parties wish to present,” the Court could not condone an arbitrator's decision to both go against the parties'

agreement and to deny them a full and fair hearing. 39

In Tempo Shain Corp. v. Bertek, Inc., the Second Circuit vacated an arbitral award on the ground that the arbitrators' conduct

in denying the testimony of one of the parties' officers deprived the party of a fundamentally fair arbitration. 40  The claims
in arbitration were based on whether the parties were fraudulently induced to enter into a contract. The witness at issue was
Bertek's former president who was intimately involved in the contract negotiations  *163  and allegedly was the only person
who could testify about certain aspects of the negotiations. The witness became temporarily unavailable to testify after his wife

was diagnosed with a reoccurrence of cancer. 41  Bertek asked the arbitrators to keep “the record open until [the witness] could

testify.” 42  The arbitrators refused Bertek's request on the ground that the testimony would be cumulative. 43  The Second Circuit

did not defer to the arbitrators' decision because they had given no reasonable basis for their denial. 44  While the Tempo Shain
Corp. Court recognized that “undue judicial intervention would inevitably judicialize the arbitration process, thus defeating the
objective of providing an alternative to judicial dispute resolution,” the Court found that:
[B]ecause [the witness] as sole negotiator for Bertek was the only person who could have testified in rebuttal of appellees'
fraudulent inducement claim, and the documentary evidence did not adequately address such testimony, there was no reasonable

basis for the arbitrators to conclude that [the witnesses] testimony would have been cumulative with respect to those issues. 45

Similarly, district courts in the Second and Ninth Circuits have vacated awards on the grounds that the arbitrators denied

the parties a fair hearing when they refused to hear material and pertinent evidence. 46  In Harvey Aluminum (Inc.) v. United
Steelworkers of America, AFL-CIO, the Court vacated the award because the arbitrator refused to consider testimony based

on rules of evidence without first notifying the parties and counsel that the rules of evidence would apply. 47  The arbitrator's
opinion stated that he disregarded a witness's rebuttal testimony because it should have been presented as part of the principal

case and was not timely. 48  However, no evidentiary rules were announced prior to the hearing by the arbitrator and no such

rules were included in the parties' arbitration agreement. 49  Thus, the Court found that the arbitrator's decision to ignore the

testimony provided by the petitioner's rebuttal *164  witness amounted to a fundamentally unfair hearing. 50  The Court held
that the rules of evidence did not apply to an arbitral proceeding and by denying evidence to be heard on that basis alone without
warning the parties as to what rules the arbitrator would be applying, the arbitrator denied the petitioner a fundamentally fair

hearing. 51

State courts have also vacated awards pursuant to Section 10(a)(3) when arbitrators refused to hear evidence that the court found

to be material and pertinent. 52  In Boston Public Health Commission v. Boston Emergency Medical Services-Boston Police
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Patrolmen's Association, IUPA No. 16807, after the evidentiary hearing took place, the arbitrator set a date for the parties'

post-hearing briefs to be due. 53  Prior to the due date for the post-hearing briefs, the employer filed a motion for leave to
file supplementary evidence of warnings given to the employee that justified the employer issuing a five-day suspension. The
arbitrator denied the employer's motion and refused to accept the supplementary evidence. The arbitrator based his denial on
the fact that the evidentiary record was closed as of the conclusion of the evidentiary hearing. The arbitrator's award found that
the employer was not justified in issuing the five-day suspension. The Massachusetts Court of Appeals vacated the award on
the ground that the arbitrator did not have the authority under the American Arbitration Association rules adopted by the parties

to declare the evidentiary record closed prior to the due date for the post-hearing briefs. 54  The Court found the following:
[A]lthough decisions concerning excluding or admitting evidence are generally within an arbitrator's discretion, the arbitrator
did not have the authority under the American Arbitration Association rules to declare that the hearing was closed before the
briefs were filed, or to exclude evidence on that basis. As a result, the arbitrator's justification for excluding the evidence -- that
the hearing was closed -- was not within his authority to determine, *165  particularly when he never made a determination

concerning the materiality or reliability of the evidence. 55

The Court further found that the evidence excluded was material and the exclusion prejudiced the rights of the employer. 56

An overarching theme in all of these cases is that courts show deference to arbitrators' evidentiary decisions. However, given
that arbitration is a creature of contract, it is important that an arbitrator stay within the confines of the parties' agreement. For
example, if the clause provides that each party take two depositions, then the arbitrator should not deny a party two depositions.
Beyond that, courts should view evidentiary matters as procedural and thus leave them to the wide discretion of the arbitrator.
Courts that substitute their own reasoning and vacate awards simply because they disagree with the arbitrators' evidentiary
rulings risk going beyond the confines of 10(a)(3) and being reversed. If arbitration is to live up to its promise as an efficient
and cost-effective alternative to litigation, courts need to continue to provide deference to arbitrators' evidentiary rulings.

III. COURTS DEFER TO ARBITRATORS' DISCRETION IN
THEIR DECISION TO GRANT OR DENY ADJOURNMENTS

Even though FAA 10(a)(3) provides that awards may be vacated based on an arbitrator's refusal to postpone the hearing upon
sufficient cause shown -- as with evidentiary rulings -- granting or denying requests for adjournments are generally considered
procedural matters and thus courts grant arbitrators broad discretion in such determinations. This makes sense given that the
arbitrator, not a reviewing court, is closest to the matter at the time when the request for adjournment is being sought. Requests
for adjournments can derail an otherwise efficient arbitration. Unlike in the context of litigation where matters in court are
often adjourned without protest, the granting of an adjournment in arbitration should be the exception rather than the rule. Not
surprisingly, the Second and the Sixth Circuits, as well as several district courts, have held that arbitrators' refusal to postpone

hearings did not negate *166  a fundamentally fair hearing or amount to an abuse of the arbitrator's discretion. 57

Courts have confirmed the awards submitted to them when arbitrators have denied adjournment requests in the arbitral
proceedings. For instance, in Alexander Julian Inc. v. Mimco, Inc., the Second Circuit determined that granting an adjournment

falls within the arbitrator's broad discretion. 58  In Mimco, the Court held that the arbitrators' denial of an adjournment request

made by a party because his counsel had to be in federal court did not deprive the party of a fundamentally fair hearing. 59  The
Court had two bases for its decision. First, the Court explained that the arbitrators had “at least a barely colorable justification”

for denying the adjournment. 60  Second, the Court reiterated the Tempo Shain rule and held that “the granting or denying of

an adjournment falls within the broad discretion of appointed arbitrators.” 61  Thus, this decision illustrates courts' deference
to the arbitrators' procedural decisions.
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Other courts have held that when arbitrators have a reasonable basis and justification for the adjournment refusal, courts should

defer to the arbitrators' decision. 62  For example, in Bisnoff v. King, the Southern District of New York deferred to the arbitrators'

decision in refusing to postpone a hearing. 63  There, the arbitrators denied a party's request to postpone a hearing, even though

the party asked for this postponement on the grounds of sickness. 64  The arbitrators clearly and reasonably justified their denial

in a letter to the party explaining that they believed that the party was capable of participating in hearings. 65  The Court deferred
to this *167  decision for two reasons. First, the Court held that the arbitrators had clearly and reasonably justified their denial.

Second, the Court stated that it was “not empowered to second guess the arbitrators' assessment of credibility.” 66  The Bisnoff
Court distinguished this case from Tempo Shain. In Tempo Shain, the Second Circuit had not deferred to the arbitrators' decision
to refuse to hear a witness's testimony. There, Bertek, a manufacturing company planned on calling a crucial witness for its

case. Bertek asked for the arbitrators to keep “the record open until [the witness] could testify.” 67  The arbitrators refused
Bertek's request on the ground that the testimony would be cumulative. The Second Circuit did not defer to the arbitrators'
decision because they had given no reasonable basis for their denial. In Bisnoff, the situation was different because the arbitrators
provided reasons for their decision. Thus, the standard of review remains deferential to the arbitrators' decision. Courts will

defer to arbitrators' procedural decisions so long as the arbitrators have provided a reasonable basis for their choices. 68

The Sixth Circuit has shown even greater deference to the arbitrators' procedural decisions, such as granting or refusing an

adjournment request. 69  In re Time Construction, Inc. v. Time Construction Inc., the Court confirmed the arbitral award and
held that the arbitration panel's refusal to postpone a hearing requested on the ground of the illness of a partner in a partnership

was not an abuse of discretion. 70  In this case, the arbitration involved a construction dispute between a construction company
and a partnership. The partnership moved to vacate the award entered in favor of the construction company on the ground that

the panel abused its discretion in denying the adjournment request asked for because of a partner's sickness. 71  The Sixth Circuit
reviewed the case under Michigan Court Rules 3.602(j)(1)(d) (similar to FAA 10(a)(3)) and it stated that “the party seeking to
vacate the arbitration award carried the burden of proving by ‘clear and convincing evidence’ that the arbitrators abused their

discretion.” 72  Furthermore, the Court stated that, within the arbitration, it was the burden of party seeking the adjournment to

provide the information *168  necessary for the arbitrator to grant the adjournment. 73  The Court thus reviewed the procedural
facts and observed that the arbitrators had “been generous in granting [the partnership] continuances and . . . adjournments

throughout the two and a half years of the arbitration.” 74  In light of these facts, the Court confirmed the award.

Courts have specified that so long as the parties had a full opportunity to present their cases, the arbitrator's denial does not

amount to a violation of the fundamentally fair hearing standard. 75  Courts have also relied on the principle that so long as
arbitrators provide the parties an adequate opportunity to present their evidence and argument, they are not bound by formal

rules of procedure and evidence. 76

Finally, courts have decided that arbitrators who act within the authority granted to them by the rules of the arbitration have not

denied a fundamentally fair hearing to the parties. 77  For example, in Verve Communications Pvt. Ltd v. Software International,
Inc., the New Jersey District Court confirmed the arbitral award and held that an arbitrator had properly refused the party's

request for a continuance of discovery as the arbitrator acted within the authority granted to him by the arbitration rules. 78  In
this case, the arbitration agreement provided that the dispute be resolved in accordance with the Commercial Arbitration Rules

of the American Arbitration Association. 79  The party against whom the award was entered moved to vacate the award on the
ground that the arbitrator wrongfully denied him the right to a subpoena to depose a non-party and submit a transcript of the
deposition. The Court disagreed and stated that since the AAA Rules provided that “the tribunal may conduct the arbitration in
whatever manner it considers *169  appropriate, provided that the parties are treated with equality and that each party has the
right to be heard is given a fair opportunity to present its case” and that the arbitrator “shall manage the exchange of information
among the parties in advance of the hearing with a view to maintaining efficiency and economy,” the arbitrator had sufficient

authority to decide whether or not to extend discovery. 80  Furthermore, the Court observed that the party seeking to vacate the
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award had the opportunity to present evidence and chose not to during the eight months that the arbitration lasted. 81  For these

reasons, the arbitrator's choice not to continue discovery did not amount to misconduct under FAA 10(a)(3). 82

As evidenced from the cases above, courts generally provide arbitrators with wide discretion when reviewing arbitrators'
decisions regarding adjournment requests. However, courts will look to the arbitrator's reasoning to determine whether there
was a reasonable basis or justification for denying a request for adjournment. Therefore, best practice dictates that arbitrators
provide reasoning for their denial of an adjournment.

V. COURTS WILL VACATE AN AWARD IF ARBITRATORS' REFUSAL TO
GRANT ADJOURNMENT AMOUNTS TO PREJUDICIAL MISCONDUCT

Courts have held that while the decision to grant or to deny adjournment requests is generally within the arbitrator's discretion,

when the decision amounts to prejudicial misconduct the award must be vacated. 83

The appellate division of the Supreme Court of New York has held that an arbitrator's refusal to grant a party's request for
adjournment of an arbitration proceeding amounts to misconduct and justifies vacatur of the award when the party requesting

the adjournment was not properly notified of the arbitration. 84  In Wedbush Morgan Securities, Inc. v. Brandman, a New York
Stock Exchange arbitration, the Court granted the vacatur of the award because the arbitrators failed to provide due notice of

arbitration *170  to one of the parties. 85  The Court held that New York Civil Practice Law and Rules 7506[b] which mirrored
New York Stock Exchange Rule 617 required arbitrators in New York Stock Exchange arbitrations to “notify the parties [of
an upcoming arbitration hearing] in writing personally or by registered or certified mail not less than eight days before the

hearing.” 86  Failure by the arbitrators to do so and denial of an adjournment upon request by the improperly notified party

amounted to prejudicial misconduct. 87  In In re Arbitration between Leblon Consultants Ltd. and Jackson China, Inc., the Court

also vacated the arbitral award on the ground that the arbitrator denied an adjournment request. 88  The Court remanded the

case to the American Arbitration Association. 89  In this case, the respondent in the arbitration sought a hearing adjournment
from the arbitrator in order to have the only employee who had knowledge of the dispute fly from England to New York and
attend the arbitral hearing. In light of these facts, the Court found that the arbitrator had abused his discretion by refusing the

adjournment. 90  Judge Silverman, dissenting in this opinion, stated that he would have confirmed the award. Based on the history

of adjournments and delays in this arbitration, Judge Silverman considered that the arbitrator acted within his discretion. 91

In Pacilli v. Philips Appel & Walden, Inc., the Eastern District of Pennsylvania partially vacated the award on the ground
that the arbitrators had refused to adjourn proceedings to allow a party that was rejoined the opportunity to cross-examine a

witness concerning the cross claim against the rejoined party. 92  In this case, the Pacillis initiated a New York Stock Exchange

arbitration against a brokerage firm for unauthorized transfer of funds, unauthorized securities transactions, and other claims. 93

The claimants named a series of respondents, including Mr. Engelhardt, the Compliance Director of the brokerage firm. A
few days into the proceeding, Engelhardt reached a settlement agreement with the Pacillis and the claims against him were

dismissed. 94  However, later in the proceeding, *171  the claimant's expert witness testified as to Engelhardt's compliance

obligations. 95  At this time, the arbitral panel decided to entertain cross claims from Engelhardt and the other respondents. The
panel left a telephone message with Engelhardt's counsel inviting cross claims from Engelhardt. Within ten minutes of this
phone call and before Engelhardt's counsel could respond, the arbitrators proceeded with the cross claims against Engelhardt

with other defendants present. 96  Within forty minutes of the phone call, the arbitrators entertained cross-examination of the

claimant's expert witness by another defendant, which was incriminating for Engelhardt. 97  Finally, the arbitrators entered an

award against Engelhardt and other defendants. 98  The Court in this case vacated the award against Engelhardt on the ground
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that the arbitrators denied him his right to a fair hearing. 99  Therefore, the arbitrators' decision not to wait for Engelhardt to
appear, respond, and cross examine the expert witness amounted to misconduct on the part of the arbitrators.

These cases show that the while there is a presumption in favor of deferring to the arbitrator's discretion, unreasonable denials of
adjournments will justify vacatur. These cases, however, involved situations in which arbitrators denied the parties' basic rights,
such as the right to notice, the right to present a crucial witness, and the right to appear in the arbitration and cross-examine
a witness. Thus, these cases do not undermine arbitrators' discretion; they only show that this discretion is to be construed
within the broad boundaries of a fundamentally fair hearing. Given that the grounds for vacatur under 10(a)(3) are based on
an arbitrator's procedural determination, courts rightly grant arbitrators wide discretion in these matters, vacating awards only
at the extremes.

V. COURTS HAVE CONFIRMED AWARDS WHEN ARBITRATORS
DECIDED THE CASE ON DISPOSITIVE MOTIONS

Federal courts have confirmed awards and deferred to the arbitrators' decision to render either an award on the merits or a
motion to dismiss without holding a full evidentiary hearing. These *172  decisions focus on whether the process in which the
arbitrator engaged to reach her determination deprived the parties of a fundamentally fair hearing. The matter at issue must be
ripe for summary disposition and the parties must be given the opportunity to submit argument on the issue.

In Intercarbon Bermuda, Ltd. v. Caltex Trading and Transport Corporation, the Southern District of New York confirmed an

award that arbitrators made without holding in-person evidentiary hearings. 100  In this case, after the parties filed submissions
and without holding a hearing, the arbitrator made a preliminary award in favor of Caltraport. The arbitrator then rendered his
final award in favor of Caltraport, without holding any in-person hearings. InterCarbon, which had initiated the arbitration,
moved to vacate the award on the grounds that the arbitrator was guilty of misconduct under FAA 10(a)(3) because he refused to
hear evidence pertinent and material to the dispute. The Southern District of New York determined that InterCarbon had received

a fundamentally fair hearing even though it was a “paper hearing.” 101  To reach this decision, the Court applied the F.R.C.P.

56 standard (summary judgment) to determine whether the documents-only “hearing” was proper. 102  The Court determined

that “the extent to which issues of fact were in dispute” determines whether the arbitrator should hold a live hearing. 103  In

this arbitration, the circumstances were such that a summary disposition was fair. 104  Therefore, the arbitrator did not deny the
parties a fundamentally fair hearing by considering only document submissions.

In Warren v. Tacher, the United States District Court for the Western District of Kentucky similarly refused to vacate an award

on the ground that an arbitrator had decided to dismiss the case against certain respondents without permitting discovery. 105

In Warren, one of the respondents in an arbitration involving a broker-dealer transaction filed a motion to dismiss all claims
against it at the outset of the arbitration. Petitioners filed a written response to this motion and the arbitration panel subsequently
granted the respondent's motion to dismiss. After an arbitral award was rendered in petitioner's favor against the remaining
respondents, petitioners *173  moved to vacate the award in their favor on the ground that the arbitrator had granted one of the
respondents' motion to dismiss prior to discovery and a full evidentiary hearing. The Court confirmed the award and held that

petitioners failed to show that the arbitrator's decision denied them a fundamentally fair hearing. 106  Indeed, the Court noted
that the arbitration panel entertained written submissions and a hearing on the motion to dismiss prior to granting the motion.

State courts have also deferred to arbitrators' granting dispositive motions and confirmed awards so long as parties were not

denied a fundamentally fair hearing. 107  For instance, in Pegasus Construction Corp. v. Turner Construction. Co., the Court
of Appeals of Washington confirmed an arbitral award in which the arbitrator had decided that he could not award either

party any damages because they did not comply with their contract. 108  In this arbitration, a subcontractor and a contractor
on a construction project had a dispute. The subcontractor filed an arbitration demand under the AAA's Construction Industry
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Arbitration Rules. The contractor then moved to dismiss the claims against him on the ground that the subcontractor had not
complied with the dispute resolution provisions agreed to in the prime contract. After reviewing written submissions and holding

oral arguments on the motion to dismiss, the arbitrator held that neither party had complied with the contract provisions. 109

Thus, the arbitrator awarded damages to neither party. The Court confirmed the award and held that a full hearing is not required

when a dispositive issue makes it unnecessary. 110

In Schlessinger v. Rosenfeld, Meyer & Susman, the California Court of Appeals confirmed an award even though the arbitrator

resolved the principal issues presented to him by summary adjudications motions. 111  In this case, a law firm and a former

partner in the law firm resorted to arbitration to determine the amount due to *174  the former partner. 112  The parties agreed to

arbitrate pursuant to AAA rules. 113  First, the parties cross-motioned for summary adjudication on the validity of the partnership

agreement's penalty for competition. 114  The parties submitted written documents and the arbitrator held a hearing via telephone
conference on the motion. The arbitrator then determined that the agreement was valid but that the reasonableness of the

penalty would be examined after taking further evidence. 115  After engaging in discovery on that matter, the former partner
filed a motion for summary adjudication contending that the penalty (“tolls”) was unreasonable. Both parties submitted written
submissions as well as declarations and depositions from relevant persons in the dispute (accountant, current law firm partners,
former law firm partner). The arbitrator then conducted a telephone hearing on the motion. The arbitrator then ruled that the

penalty was reasonable as a matter of law. 116  The arbitral award was then issued after the parties resolved the remaining issues
by stipulation. The Court held that the former partner was not deprived of a fundamentally fair hearing because the arbitrator was

allowed to rule on summary adjudication motions even if the AAA rules did not explicitly grant that power to the arbitrator. 117

The Court did, however, caution that its holding “should not be taken as an endorsement of motions for summary judgment or

summary adjudication in the arbitration context.” 118

These cases indicate that arbitrators' granting dispositive motions will be upheld when the contract or the parties' agreement

grants arbitrators such power and when decisions do not deprive the parties of a fundamentally fair hearing. 119  The
permissibility of arbitrators to grant dispositive motions is supported by administrative rules such as the AAA Commercial
Arbitration Rules *175  amended and effective October 1, 2013, R-33. “The arbitrator may allow the filing of and make rulings
upon a dispositive motion only if the arbitrator determines that the moving party has shown that the motion is likely to succeed

and dispose of or narrow the issues in the case.” 120  An arbitrator's authority to grant summary disposition motions is crucial
to promoting the time and cost savings available in the arbitration process.

VI. SANCTIONS UNDER FAA 10 (A)(4)

One way for an arbitrator's ruling on discovery issues to have teeth is for the arbitrator to issue sanctions against a non-compliant
party. Courts reviewing awards sanctioning a party for lack of good faith in the conduct of the arbitration or faulty document

production have confirmed such awards. 121  The arbitrator must have the authority to award sanctions, be it granted by the
parties' arbitration clause, applicable statute, or the parties themselves. Once the arbitrator determines that she has authority to
award sanctions, one limit to the arbitrator's power is that the party owing sanctions must be a party to the arbitration agreement.

In Reliastar Life Insurance Company of New York v. EMC National Life Co., the Second Circuit confirmed an award in which

the arbitrator awarded attorney fees to the prevailing party. 122  In this case, the sanctioned party argued that the arbitrators had

exceeded their powers and that the award should be vacated pursuant to FAA 10(a)(4). 123  The Court determined that it must

evaluate whether the arbitrator had the power to award attorney's fees in the parties' agreement to arbitrate. 124  The Court held
that the parties' arbitration agreement, which stated that parties should bear their own arbitration expenses, was sufficiently

broad to confer *176  on arbitrators the power to sanction a party that participates in the arbitration in bad faith. 125
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Similarly, in Interchem Asia 2000 Pte. Ltd. v. Oceana Petrochemicals AG, the Second Circuit confirmed in part an award that
sanctioned a party for faulty document production and held that “an arbitrator's determination that a party acted in bad faith

is subject to limited review.” 126  This case involved a commercial arbitration for a breach of a contract to sell and purchase

a petrochemical. The purchaser initiated the arbitration against the seller for breach of contract. 127  The arbitration was to be

conducted under the Commercial Arbitration Rules of the AAA. 128  In their initial submissions, both parties requested attorney's
fees. During the arbitration proceeding, the arbitrator determined that the purchaser's document production was “patently

dilatory and evasive,” and at the request of the seller, the arbitrator imposed sanctions on the purchaser and its attorney. 129  The
Second Circuit confirmed the award with regards to sanctions imposed on the purchaser on the ground that since the parties had

both requested attorney's fees in the initial submissions, the arbitrator was authorized to award attorneys fees. 130  There was
thus no violation of FAA 10 (a)(4). However, the Court found that the arbitrator did not have the authority to award sanctions

against the attorney herself because she was not a party to the arbitration agreement. 131

In First Preservation Capital, Inc. v. Smith Barney, Harris Upham & Co., the United States District Court for the Southern
District of Florida confirmed an arbitral panel's decision to dismiss with prejudice a case on the ground that the claimant had sent

“egregious” letters to clients concerning the respondent. 132  In that case, the Court held that the arbitrators had not exceeded

their *177  power in dismissing this case with prejudice. 133  Indeed, the Court reasoned that, “if arbitrators are not permitted
to impose the ultimate sanction of dismissal on plaintiffs who flagrantly disregard rules and procedures put in place to control

discovery, arbitrators will not be able to assert the power necessary to properly adjudicate claims.” 134

These cases show that even when they are confronted with a motion to vacate an award based on sanctions allegedly imposed
improperly by arbitrators, courts show deference to arbitrators' decisions.

In MCR of America, Inc. v. Greene, the Maryland Court of Special Appeals vacated an arbitral award in which the arbitrator
had sanctioned the employee and his counsel to pay the employer's attorney's fees in an arbitration between an employee

and an employer. 135  The Court held that the arbitrator had exceeded her authority under Maryland's Uniform Arbitration for
two reasons. First, the arbitrator exceeded her authority because the parties' agreement did not expressly enable her to award

attorney's fees. 136  The Court disregarded the AAA rules applicable to the arbitration that allowed for attorney's fees, and it
looked at the Maryland Arbitration Act, which presumed that parties have not agreed to attorney's fees unless expressly stated
in the agreement. Second, the Court held that arbitration was a matter of contract and for this reason, since the employee's

attorney was not party to the contract, he could not be sanctioned. 137

While this Maryland decision vacated the award pursuant to FAA 10(a)(4), it does maintain that arbitrators' authority derives
from the parties' agreement, and were the parties' agreement clear on the subject of attorney's fees, the award would have been
enforced. Informed arbitrators should not shy away from their authority, if it exists in the case, to issue sanctions against a
party who is not complying with the arbitrator's orders or who is flagrantly participating in bad faith. Arbitration is intended
to be a cost effective and efficient process, and when a party to an arbitration abuses the process, that abuse should not be
tolerated by the arbitrators.

*178  VII. CONCLUSION

Arbitrators play a critical role in asserting their authority to provide parties with a cost-effective and expeditious arbitration. No
informed arbitrator should shy away from that responsibility for fear of jeopardizing the award. Be it through refusing to hear
unnecessary evidence, denying unwarranted discovery requests, denying excessive adjournment requests, deciding an issue
or disposing of a case based on a dispositive motion, or sanctioning parties for failure to comply with a discovery order or
lack of good faith in the arbitration process, arbitrators have the tools to manage the arbitration process. These tools coupled
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with courts' strong support of arbitrators' discretion in this context provide arbitrators with the means to take an active role in
controlling the time and cost of arbitration.

Many arbitrators are already using these tools and successfully managing the arbitration process. 138  For those who have been
hesitant, fearing that asserting control will create grounds for vacatur, fear not. Inform yourself of the judicially recognized
boundaries outlined in this article and step into your rightful role as time and cost controller.
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3 Rosenweig v. Morgan Stanley, 494 F.3d 1328 (11th Cir. 2007).

4 id. at 1334.

5 Nationwide Mut. Ins. Co. v. Home Ins. Co., 278 F.3d 621 (6th Cir. 2002).

6 id. at 625.
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Prestige Ford v. Ford Dealer Comput. Serv., Inc., 324 F.3d 391 (5th Cir. 2003).

9 Prestige Ford, 324 F.3d at 391.
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“misconduct” under the FAA); Kolel Beth Yechiel Mechil of Tartikov, Inc. v. YLL Irrevocable Trust, 878 F. Supp. 2d 459 (S.D.N.Y.

2012) (confirming the arbitral award and held that arbitrators are afforded great deference and thus hearing only one witness when

the issue was one of contractual interpretation did not make the hearing fundamentally unfair); AT&T Corp v. Tyco, 255 F. Supp.

2d 294 (S.D.N.Y. 2003) (confirming the award on the ground that the arbitration did entail a discovery process including depositions

and documents exchange as well as briefing of the issues and evidentiary hearings).

23 See Robert Lewis v. William Webb, 473 F.3d 498 (2d Cir. 2007) (confirming the award although the arbitrators had restricted

discovery because it did not deprive the claimant of a fundamentally fair arbitration process); Areca, Inc. v. Oppenheimer and Palli

Hulton Assoc., 960 F. Supp. 52 (S.D.N.Y. 1997) (confirming the award despite the fact that arbitrators refused to allow investors

to present testimony of the brokerage's firm CFO).

24 Areca, Inc., 960 F. Supp. 52.

25 Id. at 55.

26 Id.

27 Id.

28 See American State Univ. v. Kiemm, No. B242766, 2013 WL 1793931, at *1 (Cal. Ct. App. Apr. 29, 2013) (confirming award and

determining that courts “should focus on whether the exclusion was prejudicial, not whether the evidence was material”); Hicks III

v. UBS Fin. Serv., Inc., 226 P.3d 762 (Utah Ct. App. 2010); Carson v. Painewebber, Inc., 62 P.3d 996 (Colo. App. 2002) (confirming

the arbitral award because the NASD rules, which the arbitration followed, allowed for the arbitrator's conduct but held that “parties

to an arbitration proceeding have an absolute right to be heard and present evidence before the arbitrators, and that a refusal ... is such

misconduct as affords a sufficient ground for setting aside the award”).

29 Hicks III, 226 P.3d at 762.

30 id. at 770.

31 Id. at 772.
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32 id. at 771.

33 Id. at 772.

34 Id. at 762.

35 See Int'l Union, United Mine Workers of America v. Marrowbone Dev. Co., 232 F.3d 383 (4th Cir. 2000); Tempo Shain Corp. v.

Bertek, Inc., 120 F.3d 16 (2d Cir. 1997); see also Teamsters v. E.D. Clapp Co., 551 F. Supp. 570 (N.D.N.Y. 1982); Harvey Aluminum

(Inc.) v. United Steelworkers of America, AFL-CIO, 263 F. Supp. 488 (C.D. Cal 1967).

36 Int'l Union, United Mine Workers of America, 232 F.3d at 383.

37 id. at 389.

38 Id. at 388

39 Id. at 390. As seen through this case, oftentimes parties will move to vacate based on both 10(a)(3) and 10(a)(4) (FAA 10(a)(4):

“where the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and definite award upon the

subject matter submitted was not made.”) grounds arguing that the arbitrator's alleged misdeed under 10(a)(3) resulted in the arbitrator

exceeding her powers under 10(a)(4).

40 Tempo Shain Corp., 120 F.3d 16.

41 id. at 17.

42 id. at 18.

43 Id.

44 id. at 20.

45 Tempo Shain Corp., 120 F.3d at 21.

46 See Teamsters v. E.D. Clapp Co., 551 F. Supp. 570 (N.D.N.Y. 1982); Harvey Aluminum (Inc.) v. United Steelworkers of America,

AFL-CIO, 263 F. Supp. 488 (C.D. Cal 1967).

47 Harvey Aluminum (Inc.), 263 F. Supp. at 488.

48 id. at 490.

49 id. at 491.

50 id. at 492.

51 id. at 490.

52 See Boston Pub. Health Comm'n v. Boston Emergency Med. Services-Boston Police Patrolmen's Ass'n, IUPA No. 16807, AFL-CIO,

85 Mass.App.Ct. 1126 (2014); Manchester Twp. Bd. of Educ. v. Carney, Inc., 199 N.J. Super. 266 (1985).

53 Boston Pub. Health Comm'n, 10 N.E.3d 670, 2014 WL 2776854.

54 Rule 31 AAA Labor Arbitration Rules as amended and effective July 1, 2005: “[i]f briefs ... are to be filed ... the hearings shall be

declared closed as of the final date set by the arbitrator for filing with the AAA.” Id. at *2.

55 Boston Pub. Health Comm'n, 85 Mass.App.Ct. at *2.

56 Id.

57 See Alexander Julian Inc. v. Mimco, Inc., 29 F.App'x. 700 (2d Cir. 2002); Metallgesellschaft A.G. v. M/V Captain Constante, 790

F.2d 280 (2d Cir. 1986); In re Time Constr., Inc., 43 F.3d 1041 (6th Cir. 1995); Sunrise Trust v. Morgan Stanley & Co., No. 2:12-
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CV-944 JCM (PAL), 2012 WL 4963766 (D. Nev. Oct. 16, 2012); HBK Sorce Fin. v. Ameriprise Fin. Serv., No. 4:10-CV-02284

(BYP), 2012 WL 4505993 (N.D. Ohio Sept. 28, 2012); Dealer Comput. Serv. Inc. v. Dale Spradley Motors, Inc., No. 11-CV-11853

(JAC), 2012 WL 72284 (E.D. Mich. Jan. 10, 2012); Verve Commc'n Pvt. Ltd v. Software Int'l, Inc., No. 11-1280 (FLW), 2011 WL

5508636 (D.N.J. Nov. 9, 2011).

58 See Alexander Julian Inc., 29 F.App'x. 700; Berlacher v. Painewebber, 759 F. Supp. 21 (D.D.C. 1991).

59 Alexander Julian Inc., 29 F. App'x. at 703.

60 Id.

61 Id.

62 See Bisnoff v. King, 154 F. Supp. 2d 630 (S.D.N.Y. 2001); Gordon Capital Corp. v. Jesup, No. 91-CV-3821 (MBM) 1992 WL 41722

(S.D.N.Y. Feb. 20, 1992).

63 Bisnoff v. King, 154 F. Supp. 2d at 639.

64 id. at 634.

65 id. at 638.

66 id. at 635.

67 Bisnoff, 154 F. Supp. 2d 630.

68 id. at 637.

69 See In re Time Constr., Inc., 43 F.3d 1041 (6th Cir. 1995).

70 Id. at 1045.

71 id. at 1043.

72 id. at 1045.

73 Id.

74 In re Time Constr., Inc., 43 F.3d at 1046.

75 See HBK Sorce Fin. v. Ameriprise Fin. Serv., No. 4:10-CV-02284 (BYP), 2012 WL 4505993 (N.D. Ohio, Sept. 28, 2012). See also

Gwire v. Roulac Grp., 2008 WL 3907403 (Cal. Sup. Ct. 2008) (confirming an award despite the arbitrator having refused to grant

a party's request for a “sur-reply brief”).

76 See Alexander Julian Inc., 29 Fed.Appx. 700 (2d Cir. 2002); Dealer Comput. Serv. Inc., No. 11-CV-11853 (JAC), 2012 WL 72284

(E.D. Mich. Jan. 10, 2012); Roche v. Local 32B-32J, 755 F. Supp. 622 (S.D.N.Y. 1991).

77 Dealer Comput. Services Inc., 2012 WL 72284 (confirming the award and holding that the arbitrator acted within the authority granted

to him by the AAA rules when he did not grant the party's request for continuance).

78 Verve Commc'n Pvt. Ltd v. Software Int'l, Inc., No. 11-1280 (FLW), 2011 WL 5508636 (D.N.J. Nov. 9, 2011).

79 id. at *1.

80 id. at *1, *7 (citations omitted).

81 id. at *7.

82 Id.
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83 See Wedbush Morgan Sec., Inc. v. Brandman, 192 A.D.2d 497 (1st Dep't 1993); Pacilli v. Philips Appel & Walden, Inc., 1991 WL

193507 (E.D. Pa. Sept. 24, 1991); Leblon Consultants, Ltd. v. Jackson China, Inc., 92 A.D.2d 499 (1st Dep't 1983).

84 See Wedbush Morgan Sec., Inc., 192 A.D.2d 497; Leblon Consultants, Ltd., 92 A.D.2d 499.

85 Wedbush Morgan Sec., Inc., 192 A.D.2d 497.

86 id. at 497 (citations omitted).

87 Id.

88 Leblon Consultants, Ltd., 92 A.D.2d 499.

89 id. at 499.

90 Id.

91 Id.

92 Pacilli, 1991 WL 193507.

93 id. at *1.

94 Id.

95 id. at *2.

96 Id.

97 Id. at *3.

98 Pacilli, 1991 WL 193507 at *3.

99 id. at *6.

100 Intercarbon Bermuda, Ltd. v. Caltex Trading and Transp. Corp., 146 F.R.D. 64 (S.D.N.Y. 1993).

101 id. at 72.

102 Id.

103 Id.

104 Id.

105 Warren v. Tacher, 114 F. Supp. 2d 600 (W.D. Ky. 2000)

106 id. at 602.

107 See Altreus Cmty. Grp. of Arizona v. Stardust Dev., Inc., 229 Ariz. 503 (Ct. App. 2012) (confirming the award and holding that

arbitrators have an implicit power to award summary judgment based on Rule 45 of the AAA Rules); Pegasus Const. Corp. v. Turner

Constr. Co., 84 Wash.App. 744 (Ct. App. 1997); Schlessinger v. Rosenfeld, Meyer & Susman, 40 Cal. App. 4th 1096 (App. Ct. 1995).

108 Pegasus Const. Corp., 84 Wash. App. 744.

109 id. at 747.

110 id. at 750.

111 Schlessinger, 40 Cal. App. 4th 1096.
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112 id. at 1100-01.

113 Id.

114 id. at 1101.

115 id. at 1101-02.

116 Id. at 1103.

117 Schlessinger, 40 Cal. App. 4th 1096 at 1111. New AAA rules do expressly allow for dispositive motions.

118 Id.

119 However, despite this deferential review of arbitrators' summary adjudications, at least one state court has vacated an arbitration

award when an arbitrator granted a motion to dismiss based on a statute of limitations defense. In Andrew v. Cuna Brokerage Services,

Inc., the court vacated a National Association of Securities Dealers arbitration award on the ground that the arbitrator should not have

dismissed a valid claim on the basis of a statute of limitations as it denied the parties a full and fair hearing. See Andrew v. Cuna

Brokerage Serv., Inc., 976 A.2d 496 (Pa. Super. Ct. 2009).

120 See also JAMS Arbitration Rules, effective July 1, 2014, Rule 18. Summary Disposition of a Claim or Issue: “[t]he Arbitrator may

permit any Party to file a Motion for Summary Disposition of a particular claim or issue, either by agreement of all interested Parties

or at the request of one Party, provided other interested Parties have reasonable notice to respond to the request.”

121 See Reliastar Life Ins. Co. v. EMC National Life Co., 564 F.3d 81 (2d Cir. 2009); Interchem Asia 2000 Pte. Ltd. v. Oceana

Petrochemicals AG, 373 F. Supp. 2d 340 (2d Cir. 2005).

122 Reliastar Life Ins. Co., 564 F.3d 81.

123 id. at 85.

124 Id.

125 id. at 86.

126 Interchem Asia 2000 Pte. Ltd., 373 F. Supp. 2d at 355.

127 id. at 343.

128 Id.

129 id. at 344.

130 id. at 354.

131 Id. at 359; see also Seagate Tech., LLC v. Western Dig. Corp., No. A12-1944, 2014 WL 5012807 (Minn. Sup. Ct. Oct. 8, 2014)

(confirming an award and holding that the arbitrator did not exceed his authority by imposing punitive sanctions after the arbitrator

determined a party fabricated evidence because sanctions were authorized by the AAA Employment rule).

132 First Preservation Capital, Inc. v. Smith Barney, Harris Upham & Co., 939 F. Supp. 1559 (S.D. Fla. 1996); see also Prime Associates

Group, LLC. v. Nama Holdings, LLC., 2012 WL 2309055 (Cal. Ct. App. June 19, 2012) (confirming an arbitral award which

sanctioned a party for discovery misconduct and holding that arbitrators did not exceed their powers in sanctioning that party).

133 First Preservation Capital, Inc., 939 F. Supp. at 1566-67.

134 id. at 1565.

135 MCR of America, Inc. v. Greene, 148 Md. App. 91 (Md. Ct. Spec. App. 2002).

136 id. at 103.
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Talking Points on Best Practices of Arbitrators in 

Conducting Effective Arbitrations 
 

Charles J. Moxley, Jr. 
 

 The arbitration difference: Subject to the needs of the particular case, it is good practice 
generally for arbitrators to communicate to counsel early on their expectations as to how 
arbitration differs from litigation, particularly as to discovery, motion practice, and the 
conduct of the hearing.   

 Requirements of arbitration clauses:  Arbitrators should generally be alert to any issues 
as to compliance by the parties and the arbitrators with the requirements of the arbitration 
clause in a case and address the situation as necessary so as to protect the award.  

 Relations with other arbitrators: It is important early on panel members to establish a 
good working relationship among themselves. 

 Listening and Hearing:  It is obviously important for arbitrators to listen to and 
understand the parties’ arguments before ruling.  It is generally best to “mediate” a ruling 
on intermediate disputes between the parties, such as discovery disputes, to the extent 
possible, rather than simply ruling on them off the top.  This is particularly important in 
the early phases of the case when the lawyers know the case much better than the 
arbitrators. 

 Detailed pleadings, with the main supporting documents attached: Where the parties 
present bare-bones pleadings, it will often make sense for the arbitrators to require that 
the parties interpose detailed pleadings, perhaps with supporting documents attached.  
This can sometimes lessen the scope of discovery/disclosure needed in the case.  Doing 
this also advances the goal of giving each side reasonable notice of the other side’s 
factual and legal assertions. This also applies to the need in some cases for the early 
particularization of a party’s claimed damages, subject to any experts’ reports on the 
subject that may be submitted later in the case. 

 Applications for interim relief:  Where parties press applications for interim relief, 
arbitrators should hear them on an expedited basis, conducting fact hearings as necessary.  
However, one should be very careful to limit one’s rulings on such applications to 
matters that need to be decided at the time, and to make it clear, as a general matter, that 
the interim rulings are only that and do not necessarily reflect how the subject matters 
will be decided on the merits. 

 Focusing on the overall design of the case:  Arbitrators should see as their central role 
at the outset of a case figuring out the appropriate process for the case, the type of 
proceeding most suited to the needs of the case.  This involves familiarizing oneself with 
the file and giving counsel a reasonable opportunity at the preliminary hearing to describe 
their views as to the case – most essentially, their sense of the appropriate scope of 
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process for the case, including with respect to discovery, particularly e-discovery and 
depositions (if any), motion practice, schedule and the like. Salient issues in this regard 
include the following: 
 The preliminary hearing/organizational meeting/scheduling 

conference/management conference:  This first meeting, usually telephonic, 
between counsel and the arbitrators can be a pivotal moment in the case for 
formulating the design – the very architecture – of the case.  It generally makes 
sense for arbitrators to conduct a robust preliminary hearing, essentially covering, 
at least broadly, everything that can be anticipated that may come up in the case 

 Whether to ask counsel in advance of the preliminary hearing to try to work 
out a schedule and protocol for the case:  It is a judgment call in each case 
whether to ask parties to do this.  Requiring this pre-hearing coordination among 
counsel can be efficient, and counsel tend to like it, but it can lead to counsels’ 
agreeing to a litigation-style process, making it harder at the preliminary hearing 
to get buy-in from counsel on a scope of discovery that is appropriate for 
arbitration.  However, it generally makes sense for arbitrators to at least figure out 
their mutual days of availability for the hearing and be prepared to present them to 
counsel on a unified basis.  Where the arbitrators know from the papers or the 
case manager the general timeframe in which the parties would like to conduct the 
hearing (and when that timeframe makes sense to the arbitrators), it can be helpful 
for the arbitrators to advise counsel of their mutually available dates in advance of 
the preliminary hearing, so counsel can figure out which of those dates are most 
convenient for the parties.  It will sometimes make sense for the arbitrators to 
send a detailed agenda to counsel several weeks in advance of the preliminary 
hearing.  However, this has the disadvantage that it may be too cookie-cutter, in 
that the arbitrators may not yet know enough to really adapt the agenda to the 
particular needs of the case.  As a result, sometimes it’s best to just go into the 
preliminary hearing without a pre-fixed agenda and move forward as the needs of 
the case unfold. 

 The possibility of having the preliminary hearing in person with clients 
present:  Everyone seems to agree that this is a good idea when the scope of the 
case and the location of the parties, counsel, and arbitrators make it convenient.  
Nonetheless, preliminary hearings are still largely conducted telephonically. 
Perhaps, as arbitrators, we should be pushing harder for in-person preliminary 
hearings when the scope of the case and complexity of the issues justify it. 

 The scope of the preliminary hearing:  My sense is that it is now recognized as 
a Best Practice that arbitrators should conduct a robust preliminary hearing 
extending over several hours or more, when necessary, essentially covering, at 
least broadly, all the things that one can anticipate may come up in the arbitration.  
Nonetheless, there still appear to be some experienced arbitrators who prefer 
conducting the preliminary hearing essentially as a scheduling conference, 
generally taking an hour or less, without getting into any real discussion of the 
case.  Perhaps this is a topic we might want to talk about in some detail.  It is 
important to remember, if one intends to conduct a robust preliminary hearing, to 
give the parties advance notice, so they can allow sufficient time. 
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 Standards as to discovery:  It still happens fairly often that counsel approach 
arbitration with a litigation mindset as to the scope of discovery and the like.  This 
makes it important for arbitrators early on to discuss with counsel the arbitrators’ 
expectations, subject to the needs of the particular case, as to the scope of 
discovery/disclosure in the case, perhaps even going so far, when it seems 
warranted, as to advise counsel of the robust body of “soft law” that exists in 
reports and studies by bar associations and other professional groups and the like 
and of the standards that can be found in the arbitration rules applicable to the 
case at hand. 

 Reliance documents:  The production by parties of their reliance documents is a 
normal expectation in international cases.  However, this approach can also be 
helpful in domestic cases, sometimes serving as a substitute for the more 
expansive document production approach more typically used in arbitration in the 
United States, or at least for limiting the scope of the document production phase 
of the case.  On the other hand, if, in a domestic case, the parties are going to 
want, in any event, to conduct more traditional discovery as to documents, with 
document requests, objections, and the like, requiring the production of reliance 
documents can be redundant, depending of the facts of the particular case.  It is 
important to discuss this matter with counsel in the preliminary hearing and to 
review the advantages and disadvantages of the various approaches. 

 E-discovery:  It is broadly recognized that many arbitrations will succeed or fail 
in terms of efficiency and economy based on whether e-discovery is conducted in 
an efficient and proportionate way.  Not so long ago, most of us tended not to 
address the subject until a dispute concerning e-discovery was presented for 
decision.  However, I think it is now a clear Best Practice to raise the issue of the 
appropriate scope of e-discovery in the preliminary hearing (or in a follow-up 
conference on the scope of discovery), and to suggest that the parties meet and 
confer on the subject within a reasonable timeframe, addressing such potential 
issues as the following: search terms and the possible testing thereof, time 
periods, custodians, hit counts, format in which documents will be produced, 
predictive coding as a possible option, metadata and other points relating to 
electronic discovery that may arise.  It is probably worth telling the parties in the 
first procedural order that something along the lines of the following will apply to 
e-discovery in the case: 
 There	shall	be	production	of	electronic	documents	only	from	sources	used	in	

the	ordinary	course	of	business.		Absent	a	showing	of	compelling	need,	
electronic	documents	are	not	required	to	be	produced	from	back‐up	servers,	
tapes	or	other	media.	

 Absent	a	showing	of	compelling	need,	the	production	of	electronic	
documents	shall	normally	be	made	on	the	basis	of	generally	available	
technology	in	a	searchable	format	which	is	usable	by	the	party	receiving	the	
e‐documents	and	convenient	and	economical	for	the	producing	party.		
Absent	a	showing	of	compelling	need,	the	parties	need	not	produce	
metadata,	with	the	exception	of	header	fields	for	email	correspondence.	

 Where	the	costs	and	burdens	of	e‐discovery	are	disproportionate	to	the	
nature	and/or	gravity	of	the	dispute	or	to	the	relevance	of	the	materials	
requested,	the	Arbitrators	will	consider	either	denying	such	request	or	
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ordering	disclosure	on	the	condition	that	the	requesting	party	advance	the	
reasonable	costs	of	production	to	the	other	side,	subject	to	further	allocation	
of	costs	in	the	final	award.	

 Depositions:  Arbitrators should generally make an effort to limit depositions in 
domestic cases (U.S.) and avoid them in international cases, subject to special 
need or other good cause shown.  One will need to make the “deposition speech” 
in most preliminary hearings and to try to walk counsel back from the out-size 
deposition programs that they will often be proposing.  Even in cases where the 
parties are in agreement on extensive depositions, arbitrators still have the option 
of trying to “jawbone” them down to something more reasonable and to requiring 
that in-house party representatives be present for a discussion of the time and 
expense factors attendant to depositions (although this is very rarely done).  In 
many cases, it will be possible to get counsel to agree to a limited number of 
depositions per side and a limited total number of hours for all depositions taken 
by each side.  However, the depositions issue is no longer as important a threshold 
issue as it used to me, given the emergence of e-discovery as the worst offender in 
imposing extraordinary costs and delay on the arbitration process.  Paradoxically, 
there may now be cases where it will be efficient to permit a limited number of 
depositions as a way to limit e-discovery. 

 Using a discovery master:  This practice is efficient and to be recommended. 
 Parties’ cooperation in making non-party witnesses available: In 

contemporary arbitration there will often be non-party witnesses whose 
documents or testimony will be needed in the case.  Quite often, such non-party 
witnesses are associated with one of the parties, often as a consultant, accountant, 
valuation expert, banker or the like.  In probably most such instances, the party 
will not control such non-parties in a formal or legal sense, but will have 
influence over them and the de facto ability to get them to cooperate in providing 
the needed documents or testimony, subject, perhaps, to a pro forma subpoena.  It 
is appropriate – and, I would argue, a Best Practice – for arbitrators to advise the 
parties early in the case that the arbitrators expect parties to exert best efforts to 
secure the cooperation of such non-parties, subject to the risk of an adverse 
inference if they fail to do so and it turns out at the hearing that they could have 
done it.  This is a matter worth discussing. 

 Non-Party Subpoenas:  Issues as to non-party subpoenas in arbitration in the 
United States can be quite complicated.  This is such an area of specialized 
knowledge and there are so many pitfalls in obtaining enforcement of subpoenas 
in the US courts that I think this area deserves special attention.  Specifically, I 
think it appropriate for arbitrators to advise counsel as to the range of issues that 
may come up as to non-party subpoenas and give them some guidance as to the 
form of such subpoenas that may be most effective or at least point them in the 
direction of bar reports or the like providing wisdom on the subject.  I think 
arbitrators should also exercise some kind of gateway function in terms of making 
sure that the scope of subpoenas that they sign is reasonably limited to what is 
necessary in the case and appropriate in the context of arbitration. 

 Substantive motions:  This is a tricky area.  The bottom line as to arbitrators’ 
Best Practices in this area comes down essentially to the following: that 
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arbitrators should permit substantive motions that appear likely to foster the 
efficient administration of the case and not permit substantive motions that fail to 
meet that test. 

 Witness statements:  This is an area that deserves attention by arbitrators early 
on in a case and that should be discussed with counsel at the preliminary hearing.  
The use of sworn witness statements is a normal practice in international 
arbitration and increasingly used in domestic arbitration.  If witness statements are 
presented early in a case, they can potentially obviate a fair amount of discovery.  
On other hand, where there are important issue of credibility, it may be more 
helpful to the arbitrators to hear the direct testimony live.  Overall, it is by no 
means clear that witness statements save much time or money, although opinions 
differ on the matter.  Arbitrators should encourage sworn witness statements 
where this approach seems effective and efficient in a particular case and 
discourage it when it does not. 

 Confidentiality:  This area is a trap for the unwary in that counsel often assume that 
arbitration proceedings are necessarily more confidential than they typically are.  I would 
suggest that it is now a Best Practice to alert counsel to the limits of the confidentiality 
that may exist in a case and invite them to stipulate to a broader scope of confidentiality 
if they so desire. 

 Sanctions:  It used to be extraordinarily rare that there was any need to consider 
sanctions in arbitration.  However, the issue does occasionally arise in contemporary 
arbitration practice. The important thing is for arbitrators to be alert to recognize it when 
it does happen and stop it promptly and definitively, failing which, a detailed record 
should be kept of the matter so it can be dealt with at an appropriate time. 

 Timing and length of the hearing:  It is important to assure that the hearing is scheduled 
at a realistic time and that enough time is reserved for the hearing.  Extreme delays can 
result, given the schedules of busy counsel and arbitrators, when established hearing 
dates need to be rescheduled or when more time is needed than had been reserved for the 
case.  The last thing we want to do is schedule too many days and create a self-fulfilling 
prophecy.  On the other hand, given the disadvantages of having to schedule additional 
days, it will often make sense, after a candid and substantive discussion with counsel as 
to the likely requirements of the hearing, to build in a little cushion, perhaps an extra day 
or two, or the like, in the schedule. 

 Evidentiary nature of designated hearing exhibits:  There are various approaches here 
that make sense.  The important thing is to establish a clear rule for each particular case.  
Perhaps the most usual approach in contemporary arbitration is to establish the procedure 
whereby all previously identified exhibits that have not been specifically objected to by 
the opening of the hearing are deemed in evidence as of the opening of the hearing.  
There is also the alternate approach whereby all exhibits actually used in the hearing are 
deemed in evidence as of the time of their use or as of the close of the hearing.  It also 
makes sense to be clear early on, after consulting with counsel, as to whether documents 
relating solely to credibility need to be identified and marked in advance. 

 Having as much of the case briefed on a pre-hearing basis as possible:  While there 
are obviously cases where extensive post-hearing briefing is necessary and helpful, it can 
often be efficient to have the parties brief as much of their case on a pre-haring basis as 
possible, making it possible after the hearing to have only limited and relatively quick 
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briefing or oral argument, getting the case to the panel quicker when it is fresh in their 
minds. 

 Summaries, Chronologies and Dramatis Personae: It can be quite helpful to have such 
materials in complex cases and well-worth asking counsel for them. 

 Stipulated facts:  These can be great if the parties want to embark on the effort, but it is 
often more efficient to have each side submit its own proposed factual findings or the 
like.  

 Opening statements using PowerPoint: These can be quite helpful, but it is important to 
remember to require parties to exchange them in advance of the hearing, lest disputes 
about them take up valuable hearing time. 

 Disruptive counsel performance at the hearing:  As noted above, it is important for 
arbitrators to recognize trial abuses promptly when they are occurring and deal with them 
promptly. 

 Rules of evidence: It is sometimes worth reminding counsel that, while the rules of 
evidence are not generally binding in arbitration, there are reasons for such rules – and 
that often evidence, such as extreme hearsay or extremely leading questions on key 
issues, that is problematical under the rules of evidence will also be lacking in credibility. 

 Heuristics:  Arbitrators are now generally familiar with recent psychological studies and 
popular books about heuristics, mental shortcuts that our minds take in assimilating 
information and making judgments that can produce distorted thinking.  Contemporary 
arbitrators should be alert to red flags for problematic heuristics and take compensatory 
steps to correct for them. 

 Mediation window:  If arbitration is to be at least competitive with litigation, if not 
better, it must offer similar opportunities for settlement as litigation.  I think it can be said 
that it is a contemporary Best Practice for arbitrators to build a time into the schedule for 
the parties to consider whether they want to engage in mediation.  Any such effort by the 
parties should generally take place independently of the arbitrators, but their fostering 
this possibility for the parties is a service to the process of arbitration. 

 Motions to disqualify adversary counsel:  In some jurisdictions, including New York, 
such motions are reserved for decision by courts. This is such an esoteric area of 
arbitration practice that it is, in my view, appropriate for arbitrators to advise counsel of it 
when the issue comes up.  I think it is appropriate, as a matter of arbitration practice, for 
arbitrators to entertain such motions, if the parties give their informed consent for the 
arbitrators to do so. 

 Choosing counsel who will create a conflict with an arbitrator: This is a current hot 
issue.  If it comes up, the ordinary practice of arbitrators would be to have the parties 
brief it, whereupon the arbitrators can decide it under the applicable rules and law. 

 Posing questions during the hearing: When testimony is unclear, it is certainly fine for 
arbitrators to ask questions for clarification, and it will often make sense to do this as the 
testimony unfolds.  However, subject to the needs of the particular case, I think it is 
generally preferable for arbitrators to refrain from asking extensive questions until 
counsel have completed their examinations.  It is particularly important, it seems to me, 
for arbitrators, absent special circumstances, generally to refrain from asking questions 
that are outside the scope of the case as the parties have framed it. 

 Form of award:  It is generally good practice for arbitrators to have an open discussion 
with counsel as to the advantages and disadvantages of the different kinds of awards and 
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then, subject to the needs of the particular case, to do the form of award that the parties 
want when they are in agreement. 

 Presenting one’s case as to costs and attorneys’ fees sooner rather than later:  There 
are real efficiencies in having the parties tee this issue up for resolution in their final post-
hearing papers, so it can be dealt with by the arbitrators in the final award when they 
decide the substantive issues in the case.  The alternate approach of having the arbitrators 
only issue an interim award on the merits and thereafter address the attorneys’ fees issue 
runs the risk of having that part of the case take on a life of its own, causing unnecessary 
delay and expense. 
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Discussion Points on Best Practices of Counsel in  

Representing Clients in Arbitration 
 

Charles J. Moxley, Jr. 
 

 The arbitration difference: It is important to appreciate the extent to which arbitration is 
different from litigation.  It can be quite instructive reading through the “soft law,” the 
numerous available “Best Practices” reports and protocols of bar and other professional 
groups, arbitration providers, and the like, when embarking on representing clients in 
arbitration.   

 Arbitration clauses:  Obviously, it can greatly streamline the administration of a case 
when the parties’ arbitration clause is specific as to the various usual bones of contention 
in a case, such as discovery, motion practice, schedule and the like. 

 Selection of effective arbitrators: It is important to select arbitrators who not only have 
subject matter expertise, management ability, and computer know-how (if e-discovery 
will be a significant issue), but who also have the ability to work effectively with the 
other panel members.  Care should be given to the make-up of the panel qua panel. 

 Credibility with the arbitrators:  The most fundamental requirement for effective 
representation in an arbitration is credibility with the arbitrators.  Cases that go to hearing 
are often characterized by hotly contested factual, contractual, and legal issues.  
Sometimes arbitrators have to really struggle to figure out who is right.  Arbitrators 
expect counsel to represent their clients vigorously, but are also more likely to be 
persuaded by counsel whose representations as to the facts and law seem to be reliable.  
Acknowledging and addressing the issues in the case tend to work better and are certainly 
more helpful to the arbitrators than the two ships passing in the night scenario.   Nor is 
extreme argumentativeness, essentially treating the arbitrators as if they were a jury, 
helpful.   

 Compliance or waiver of express requirements of arbitration clauses:  The 
requirements of arbitration clauses as to step clauses, timing and the like have binding 
effect, making it important that both sides comply with or expressly waive them. 

 Detailed pleadings, with the main supporting documents attached: Detailed pleadings 
setting forth the factual and legal bases of a party’s claims or defenses, along with 
supporting documents, can be quite helpful in educating arbitrators early on as to a 
party’s view of the world, although there will be situations where one would prefer, or 
need to take, a more bare-bones approach, at least initially. 

 Pleadings that tell a clear and consistent story:  Pleadings that present a clear and 
consistent story are often more effective with arbitrators than pleadings that set forth 
multiple positions in the alternative or the like, although, of course, there will be cases 
when the latter is necessary or will otherwise make sense.  The same applies to counsels’ 
arguments generally in an arbitration. 
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 Applications for interim relief:  Counsel generally have the option of making such 
applications before an arbitrator or a judge. The standards may be more open-ended and 
discretionary before an arbitrator, but an arbitrator does not have enforcement power, so 
it will generally make sense to proceed in court when time is of the essence, one really 
needs the relief, and it is uncertain that the other side would comply with an order by the 
arbitrator.  Interim applications, particularly when made to the arbitrator(s), can serve as a 
way to get a case jump-started – and sometimes to lay a basis for settlement discussions,  
if that is what one wants in the particular case.   

 Focusing on the overall design of one’s arbitration:  There are many considerations 
that go into the design of any particular arbitration.  Different parties, counsel, and 
arbitrators will inevitably have different views of such matters in any particular case, 
including with respect to discovery, particularly e-discovery and depositions, if any, 
motion practice, schedule and the like.  It well behooves arbitration counsel to focus on 
this aspect of the case early on and be prepared to advocate for the type of design of the 
case that they believe appropriate in the circumstances.  Salient issues in this regard 
include the following: 
 The preliminary hearing/organizational meeting/scheduling 

conference/management conference:  This first meeting, usually telephonic, 
between counsel and the arbitrators, can be a pivotal moment in the case for 
formulating the design – the very architecture – of the case.  Counsel are well 
advised to put a lot of time into preparing for this conference as comprehensively 
as possible, given the uncertainties as to what matters may come up in it. 

 Conferring with one’s adversary in advance of the preliminary hearing to 
work out a schedule and protocol for the case:  It is a real judgment call 
whether to confer with one’s adversary in advance.  Relevant considerations 
include whether one thinks one will do better with one’s adversary or with the 
arbitrators in terms of getting the design of the arbitration that one wants.  This 
deserves a lot of thought and planning. 

 The possibility of having the preliminary hearing in person with clients 
present:  While preliminary hearings are typically conducted telephonically, there 
can be real advantages, in cases that justify the expense, to holding them in 
person.  An in-person session can provide a real opportunity for the parties, 
counsel, and the arbitrators to size one another up and begin to develop a working 
relationship.  Having clients present can help with keeping the scope of discovery 
and the like under control, but can also lead to unhelpful showboating. 

 The scope of the preliminary hearing:  Parties, counsel and arbitrators have 
different views as to the appropriate scope of a preliminary hearing, both in 
general and with respect to individual cases.  On the one hand, many now believe 
that a very robust preliminary hearing extending over several hours or more and 
essentially covering, at least broadly, all the things that one can imagine may 
come up in the arbitration, makes sense.  Others prefer the older practice of 
having the preliminary hearing serve essentially as a scheduling conference, 
generally taking an hour or less, leaving more detailed subjects for later 
discussion as they come up.  It well behooves counsel to think in advance about 
what kind of preliminary hearing they would like in the particular case and to be 
able to advocate for that level of process. 
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 Standards as to discovery:  Whether counsel in a particular case want expansive 
or narrow discovery, it can be quite helpful to frame one’s arguments in either 
direction based on the wide array of “soft law” that is out there, in terms of 
reports and studies by bar associations and other professional organizations and 
the like. It is also important to be able to frame one’s arguments based upon the 
standards expressed or implicit in the applicable provider rules, although they 
tend to be of a general nature. 

 Reliance documents:  The production by the parties of reliance documents early 
on can often serve, at least to some extent, as a substitute for a more expansive 
document production approach, particularly in international cases, but also in 
domestic ones.  Building in an approach for the early exchange of reliance 
documents can be efficient in some cases. 

 E-discovery:  It is broadly recognized that many arbitrations will succeed or fail 
in terms of efficiency and economy based on whether e-discovery is conducted in 
an efficient and proportionate way.  Everyone has stories as to cases where e-
discovery has gotten out of hand.  It accordingly becomes important for counsel to 
be conversant with their clients’ electronic systems and the underlying technical 
issues involved in e-discovery or to have a technical expert ready and available 
for discussions with the arbitrators concerning such matters and the overall 
administration of e-discovery.  Whether one wants expansive or narrow e-
discovery, the issue must be addressed, and the earlier the better.  There are also 
emerging technologies that offer efficiencies in this regard, with which one should 
be aware, whether personally or through a technical expert. 

 Depositions:  Obviously attitudes towards depositions in arbitration differ and 
depositions are particularly disfavored in international arbitration.  Whether 
counsel in any particular case want several or many depositions or to avoid them 
entirely, it is essential to be aware of the applicable standards emanating from the 
soft law as well as from the applicable rules to be able to advocate effectively for 
whatever scope of depositions, if any, one thinks appropriate in the particular 
case. 

 Using a discovery master:  This practice can be efficient, but sometimes, where 
important conceptual issues will be developed in connection with the discussion 
of discovery matters, it may make sense to have all three panel members be part 
of this issue.  It well behooves counsel to think about this in advance.  It is also 
worth remembering that, even when the chair is designated to serve as discovery 
master, any party may request the involvement of the entire panel on any 
particular issue.  There may be issues of such broad potential impact that it will 
make sense to do this at times. 

 Cooperation or not as to non-party witnesses:  In many cases there will be non-
party witnesses whose documents and testimony are potentially important in the 
case.  A big threshold question will be whether parties are expected to cooperate 
in making non-party witnesses over whom they have influence available to 
produce documents and testify, whether on a pre-hearing or hearing basis, and 
whether the failure of a party to cooperate in this regard may serve as a basis for 
an adverse inference.  There are arguments on both sides of this issue.  It well 
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behooves counsel to think about it in advance of the preliminary hearing, since the 
issue may well (and should) come up there. 

 Subpoenas:  Issues as to non-party subpoenas in arbitration in the United States 
and in other jurisdictions can be quite complicated.  It well behooves counsel to 
be think about this issue in advance and be prepared on it. 

 Substantive motions:  Whether substantive motions will be permitted is an 
important issue in some cases.  There will be cases where such motions will be 
potentially successful and also cases where making such a motion will be 
productive in terms of providing useful discovery and also potentially leading to a 
posture of the case where productive settlement discussions can take place.  It 
well behooves counsel to focus on this issue in advance. 

 Witness statements:  The use of sworn witness statements is a normal practice in 
international arbitration and increasingly used in domestic arbitration, as well as 
in many bench trials in court.  If witness statements are presented early in a case, 
they can potentially obviate a fair amount of discovery.  On other hand, where 
there are important issue of credibility, it may be more helpful to the arbitrators to 
hear the direct testimony live.  Overall, it is by no means whether witness 
statements save much time or money, although opinions differ on the matter.  It 
well behooves counsel to think this out in advance and to have support for 
whichever approach they think appropriate for the particular case. 

 Confidentiality:  Parties sometimes assume that arbitration proceedings are necessarily 
more confidential than they actually are.  This area deserves real attention and planning 
by counsel so that they will be in a position to seek to obtain a broad confidentiality order 
when they think it appropriate for the particular case and to avoid such an order when 
they don’t think it appropriate. 

 Sanctions: If one’s adversary is acting in a sanctionable way, it is important to maintain a 
detailed log of contemporaneous examples of such conduct, as such details tend to get 
lost with the passage of time.  There is no reason for counsel to be shy about raising the 
issue of sanctions when there is a significant basis for such relief. 

 Timing and length of the hearing:  It is important to assure that the hearing is scheduled 
at a realistic time and that enough time is reserved for the hearing.  Extreme delays can 
result, given the schedules of sometimes numerous busy counsel and arbitrators, when 
established hearing dates need to be rescheduled or when more time is needed than had 
been reserved for the case. 

 Evidentiary nature of designated hearing exhibits:  There are various approaches that 
arbitrators typically take as to the admission of documents, including the approach that all 
previously identified exhibits that had not been specifically objected to are deemed in 
evidence as of the opening of the hearing or the alternate approach that all previously 
marked exhibits that were actually used in the hearing are deemed in evidence as of the 
time of their use or as of the end of the close of the hearing.  The issue also arises as to 
whether documents relating solely to credibility need to be identified and marked in 
advance.  It well behooves counsel to think these through and be prepared to advocate for 
whatever approach they think appropriate in a particular case. 

 Briefing as much of one’s case on a pre-hearing basis as possible:  While there are 
obviously cases where extensive post-hearing briefing is needed, it can often be efficient 
to have the parties brief as much of their case on a pre-haring basis as possible, making it 
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possible to thereafter have a limited number of fairly expedited post-hearing memoranda, 
if any, submitted, and/or possibly closing statements a week or two after the close of the 
hearing.  The advantage of having as much as possible of the parties’ briefing done on a 
pre-hearing basis is that this can make it possible to get the case to the arbitrators for 
decision faster, sometimes several months faster, when the case is fresher in their 
memory. 

 Summaries, Chronologies and Dramatis Personae:  Up to the time of the hearing, 
counsel are generally living with the case far more than the arbitrators.  At times the 
arbitrators, particularly the wing arbitrators if the chair is handling discovery, will only 
pick up the file occasionally.  In such circumstances, it can be quite helpful for counsel to 
have provided the arbitrators with summaries, chronologies, dramatis personae and the 
like. 

 Stipulated facts:  While stipulated facts can be helpful, they often take more time than 
they are worth, except as to the most basic matters.  It is often more efficient to have each 
side present its own chronology or the like. 

 Opening statements using PowerPoint: These can be very effective, particularly if they 
are keyed to the documents.  The arbitrators may use the PowerPoint printouts as a handy 
reference throughout the hearing. 

 Counsel performance at the hearing: Excessive showmanship, harshness, and 
disruptive objections can harm counsel’s credibility with counsel, depending on the facts 
of the case.  Vigorous representation of one’s client, which arbitrators expect and respect, 
does not generally require harsh litigation practices.   Arbitrators tend to want to get to 
the merits and may  typically be less than impressed by excessive litigiousness.  

 Rules of evidence: The rules of evidence are not generally applicable in arbitration.  
However, this freedom from such rules should not lead counsel to become completely 
untethered from them.  There are reasons for the rules of evidence, such as the hearsay 
rule.  Arbitrators are more likely, for example, to give weight to the testimony of 
witnesses with personal knowledge. 

 Heuristics: Recent psychological studies and popular books have identified heuristics, 
mental shortcuts that our minds take in assimilating information and making judgments.  
Be familiar with such heuristics and how one can protect one’s client from unsound 
thinking in this regard.   Some might add that one may consider how one might 
advantage one’s own client by the exploitation of such heuristics, although ethical issues 
may be raised by such actions. 

 Mediation window:  While the possibility of building a mediation window into the 
schedule of a case may generally be something better raised by the arbitrators than by 
counsel, counsel should be alert to the potential to mediate the case concurrently with the 
conducting of the arbitration, given the substantial savings of time and money that can 
result from a successful mediation. 

 Motions to disqualify adversary counsel:  In some jurisdictions, including New York, 
such motions are reserved for decision by courts.   However, agreement by both sides, 
under conditions of informed consent, may provide an appropriate basis for arbitrators to 
hear such motions. 

 Choosing counsel who will create a conflict with an arbitrator: Whether this is 
permissible is a hot contemporary issue that bears study before one embarks on such a 
course of conduct. 
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 Providing ammunition to an arbitrator who appears to favor one’s view of the 
world:  If one senses that one has made headway with one of the arbitrators, that is no 
time to let up on nailing the point down, as that arbitrator may need ammunition to use 
with the other arbitrators in discussing the point. 

 Respond to, value, and catalogue questions from panel: It’s important to not only 
answer such questions on the spot or asap, but to also be sure to follow up on them in any 
way that seems potentially helpful. 

 Don’t embarrasses the arbitrators by excessive chitchat: A certain amount of 
collegiality with the arbitrators is human nature, but be careful not to overdo it to the 
extent of unnecessarily creating an issue or making the arbitrators feel uncomfortable. 

 If an arbitrator misses a matter that should have been disclosed, disclose it yourself: 
It’s far better to have a clean record than to have something come out later that could 
compromise the award. 

 Form of award:  Counsel should put real thought into this.  There will be times when 
clients will prefer not to have a reasoned award, so as to avoid precedents on a particular 
point and, of course, times when just the opposite will be desired.  Parties often like 
reasoned awards because they show the thinking of the arbitrators.  On the other hand, 
the scope of appeal in arbitration is so narrow that at times it may make sense, at least in 
domestic cases in the United States, to go with a standard award, particularly when one 
has confidence that one’s arbitrators will go through the full necessary analysis of the 
case even if they are not required to produce a reasoned award.  In international cases, 
reasoned awards are not only the norm, but are required in many jurisdictions for the 
enforceability of an award. 

 Presenting one’s case as to costs and attorneys’ fees sooner rather than later:  In 
cases where parties are seeking the award of costs and attorneys’ fees, it can be helpful to 
tee this issue up for resolution at the latest in the final post-hearing papers, so that it can 
be dealt with by the panel in the final award when they decide the substantive issues in 
the case.  Taking the other approach of having the arbitrators only issue an interim award 
on the merits and thereafter address the attorneys’ fees issue runs the risk of having the 
attorneys’ fee part of the case take on an importance of its own, causing unnecessary 
delay and expense. 

 Clarification or Modification of Awards: The scope of the doctrine of functus officio is 
somewhat fuzzy around the edges.  Counsel should not be overly reluctant to go back to 
arbitrators for clarification of awards when there is a real need for it.  This step is 
potentially available before moving in court for remand to the arbitrators or for vacatur.  
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Arbitration Dos and Don'ts for the Trial Lawyer 
By Richard L. Mattiaccio 

A client has just asked you to represent it in the arbi-
tration of a contract dispute. The case looks pretty much 
like others you have taken to bench or jury trial victories. 
You think you are all set. 

Think again. You would not try a jury trial as if it 
were a bench trial, or vice versa. Why assume that you 
should try a case in arbitration as if it were in court? 

Arbitration rules, handbooks and training programs 
can provide valuable insight into the steps leading to 
the evidentiary hearing. The literature and training 
programs will take the practitioner in detail through 
the filing of claims; the initial administrative conference 
in administered cases; the arbitrator selection process; 
the first conference with the arbitrator(s) leading to the 
crucial first procedural order; the pre-hearing exchange 
of documents; limitations on discovery motions, subpoe-
nas on nonparties, and evidentiary objections; the filing 
of witness lists, pre-marked exhibits, witness statements, 
expert reports, and pre-hearing memos; and post-hearing 
confirmation or vacatur of awards. Relatively little can 
be found in the literature, however, about the evidentiary 
hearing itself. 

In the real world, much depends on the arbitrator's 
background, so the common wisdom is that cases are 
frequently won or lost at the arbitrator selection phase. 
A second commonplace that should resonate with every 
trial lawyer is the need to learn as much as possible about 
the arbitrator and adapt attorney style to what works 
with an arbitrator assigned to the case. For example, 
some arbitrators like the hearing to feel like a bench trial. 
Others like every step in the process to function more 
like a business meeting. An attorney representing a party 
needs to know this in advance or take cues from the arbi-
trator during the preliminary conference. 

Unlike jury selection, which often follows motions 
and discovery practice, an attorney in arbitration needs 
to determine at the beginning of the case what sort of 
arbitrator would be receptive to the case on the merits 
and to his or her style. Arbitrator selection is a subject 
worthy of dedicated study. 1  The mechanics of arbitrator 
selection can vary depending on the nature of the case, the 
governing rules, and the terms of the arbitration clause. 
Still, some characteristics do appear across the commercial 
arbitrator spectrum. 

Commercial arbitrators generally like to think of 
themselves as problem solvers and look to counsel to 
provide the tools arbitrators need to solve those prob-
lems. Arbitrators like to see the attorneys (a) focusing on 
the merits, (b) finding common ground on preliminary 
matters, and (c) using the time allotted efficiently and 
cost-effectively. They do not appreciate extensive attorney 
wrangling over procedure either before or at the hearing. 

Arbitrators pride themselves on getting the point the 
first time it is made. They do not appreciate duplicative 
argument, briefing or testimony. They rarely see the point 
of having multiple witnesses testify to the same facts. 
They appreciate effective cross-examination, but they 
expect the cross-examiner to remain courteous and stay 
within pre-agreed time limits. 

A good deal of planning, preparation and compromise 
with opposing counsel goes into effectively representing a 
client at a low-key, business-like, problem-solving eviden-
tiary hearing. The following "dos and don'ts" are some 
practical tips offered to help a lawyer get started thinking 
about how to work with, not against, arbitration custom 
and practice in order to achieve good results for clients. 
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Dos Don'ts 

A. Study the Rules and Guidelines 

Read the arbitration rules and guidelines from cover to 
cover. 

• Think about how they differ from what you are 
used to in court; 

• Assume the arbitrator(s) will enforce the rules and 
follow the guidelines; and 

• Review the literature on commercial arbitration, 
especially when it is addressed to counsel's obliga-
tions.2  

Don't read only the published rules applicable to the case. 
Also review the most relevant guidelines and protocols 
that tend to shape the conduct of the arbitrator(s) in spe-
cific categories or phases of arbitration. 3  

B. Advise the Client About Arbitration 

Provide your early case assessment with the arbitration 
process in mind. 

• Positions can be stronger or weaker in arbitration; 
figure it out before you advise the client. 

• Provide the client with realistic projections of arbi- 
tration cost and time in your early case assessment, 
and update your assessments. 4  

Don't overlook the strategic and tactical advantages or po-
tential disadvantages of arbitration when you provide the 
client with your case assessment. 

Don't assume your client knows what to expect in arbitra-
tion; determine its experience level and adjust your advice 
accordingly. 

Introduce the concept of mediation as a related step in the 
arbitration process. 5  

• Make clear that arbitrators are generally not ex-. 
pected or supposed to get involved in settlement 
discussions but appreciate it when the parties give 
it a try. 

• Point to the provider organization's policies or 
procedures that favor mediation and that may treat 
mediation as a normal step within the arbitration 
process.6  

Don't be deterred by a client's concern that suggesting me-
diation may send a signal of weakness. Explain that, if the 
arbitrator(s) find out that your side wants to pursue media-
tion or some other settlement device, the only risk is that 
your side will come across as sane. 

Send the client a few articles if it is skeptical. 

• Providers and bar groups offer guides for the 
lawyer and non-lawyer alike; 7  read them, send the 
best-suited one to your client, and have a discus-
sion with the client about the pros and cons of the 
process. 

Don't unnecessarily place stress on your credibility with a 
client that is highly resistant to the advice. You can point 
to provider institution user handbooks and to neutrals on 
record providing the same advice. 

C. Map Case Strategy Before the First Conference with the Arbitrator(s) 

Have an early game plan, ideally, before arbitrator 
selection. 

• Before the first conference with the arbitrator(s), 
know what you need in terms of exchanges of 
documents and other information. The first proce-
dural order is your road map for the case. 

Don't improvise. Your game plan may have to be adjusted, 
but, without one, you will not make good use of those 
crucial early encounters with the arbitrator(s), and the first 
procedural order will feel like a straightjacket as the case 
evolves in unexpected ways. 
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Dos..„ Don'ts 
. 	

, 

D. Assume Very Little Discovery 

Develop your core case and defenses on the assumption 
of little or no discovery 

• Search your client's records to dig out all the essen- 
tial documents. 

• Line up, interview and lock in the availability of all 
of your key witnesses. 

• Use the Internet. 

• Consider a private investigator, if needed, to fill in 
the blanks. 

• Look to some limited discovery for the gravy and, 
whenever possible, not for the meat and potatoes. 

Prepare your basic discovery plan before arbitrator 
selection. 

• If discovery is essential to your case, select 
arbitrator(s) with an active case load in court, or 
with experience as counsel in litigation, or as a 
judge in a court that allows broad discovery. 

Don't think that you can build a case out of the other side's 
files or deposition testimony of its witnesses. Broad dis-
covery is rarely allowed in domestic arbitration, and is just 
not available in international commercial cases. Arbitrators 
are trained to limit discovery, related expense, and the time 
needed to get to an award. 8  

Don't assume that all arbitrators appreciate the challenges 
you face as counsel. Look for clues in the arbitrator candi-
date's professional experience. Has the arbitrator ever tried 
a case in court or in arbitration? How important will arbi-
trator empathy for the trial lawyer be as you prepare and 
present your case? 

E. Gear Up for Arbitrator Selection 

Network to find the right arbitrator(s). 

• Ask experienced arbitration counsel and other neu- 
trals about potential arbitrators. 

• Select arbitrator(s), especially the chair or sole arbi-
trator, with a proven ability to manage the process. 9  

Don't rely entirely on an official arbitrator biography if you 
can reach out to lawyers who have had experience with 
that arbitrator. There are online resources to help in some 
circumstances.10 

Know the rules governing arbitrator selection in your 
case before starting the selection process. 

• The process of arbitrator selection can vary depend- 
ing on the arbitration clause and the governing 
rules and procedures. 

• To some degree, an arbitration clause can vary the 
procedures that are generally incorporated by refer-
ence. 

Don't expect busy case managers to focus right away on 
any special provisions on arbitrator selection or qualifica-
tions in your arbitration clause; point out those provisions 
before the case manager gets too far along in the arbitrator 
selection process. 

F. Ask for an Early Administrative Conference and Work Collaboratively with the Case Manager at All Times 

Ask for an administrative meeting with the case manager 
prior to arbitrator selection. 

• Make clear what your preferred criteria are for 
arbitrator selection. 

• Engage in ex parte communications with the case 
manager to the extent allowed by the rules. 

• Propose an administrative conference with all 
counsel present. 

Don't miss any opportunity to show the case manager that 
you are trying your best to be practical and that you are a 
straight shooter. Counsel cannot have ex parte communica-
tions with arbitrators, but case managers can and do talk 
with the arbitrator(s), and vice versa, whenever they think 
it serves a purpose. 
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Dos Don'ts 

Treat case managers like the important people they are. 

• Be practical and helpful; it's a joint problem-solving 
exercise. 

• Case managers can help counsel avoid costly mis-
steps. 

Don't condescend. Case managers may or may not have 
law practice experience or law degrees, but they are hard-
working professionals and they understand some aspects 
of the arbitral process better than counsel ever will. 

G. Address Confidentiality Up Front 

Assess the confidentiality of the process before exchang- 
ing sensitive information, 

• Not all arbitration rules provide the same level of 
confidentiality.11 

• Determine whether express confidentiality protec- 
tions should be negotiated with the other side or, 
failing agreement, whether a procedural order 
regarding confidentiality should be sought from the 
arbitrator(s). 12  

• Ask the arbitrator(s) to embody any agreement in a 
procedural order. 

Don't assume that the parties are bound to confidentiality 
without checking the rules. 

Don't rely on customary practice in litigation. 

Don't rely on informal agreements, especially if the confi-
dentiality stakes are high. 

H. Confer With Opposing Counsel to Work Out as Much as Possible 

Reach out to counsel for the other side to try to agree on 
the basics, including: 

• Selection criteria for panel-selected arbitrator(s); 

• The extent and timing of the exchange of docu- 
ments and other information; and 

• When, during the arbitration, mediation is most 
likely to be fruitful. 

Develop an agenda for the administrative conference. 

• Try to develop, collaboratively with opposing coun-
sel, a list of at least some points to be addressed at 
the first conference. 

Don't just spot an issue, pick a fight, and run to the 
arbitrator(s) to resolve it. The case manager or arbitrator(s) 
may conclude that there are no other adults in the room 
besides themselves. That will not help you when you need 
to ask for some leeway on any number of issues. 

Don't expect case managers to be mind-readers. If you 
need something out-of-the-ordinary to be addressed, make 
sure it makes it onto the agenda. 

I. File an Early Witness List 

File as comprehensive a list of witnesses as possible, as 
early in the case as possible. 

• Include in the witness list the current affiliations of 
witnesses. 

Don't hold back on identifying your witnesses in the hopes 
of springing a surprise witness at the hearing. Generally, 
surprise is not allowed or is mitigated by allowing oppos-
m• g counsel time to regroup. If you do hold back, you run 
the risk of arbitrator disclosures later in the case, resulting 
in (a) a disruptive replacement of an arbitrator mid-stream, 
or (b) continued service of an arbitrator who might not 
have been selected in the first place if the disclosure had 
been made earlier. 
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Dos Don'ts 

J. Propose Rather Than Impose 

Present joint proposals as just that: proposals for consid- 
eration by the arbitrator(s). 

• Arbitration is a creature of contract, but joint 
proposals that go too far in transforming arbitra- 
tion into litigation can undermine the nature and 
integrity of the arbitral process. 

Don't send the arbitrators edicts. Arbitrator(s) need to be 
persuaded that whatever you jointly propose is a reason-
able approach because they are trained by the provider 
organizations to achieve efficiency and to maintain the dis-
tinctiveness of the arbitration process. 

Prepare to present to the arbitrator(s) some of your own 
reasonable proposals to resolve open issues. 

Don't just expect the arbitrator(s) to figure it out; you may 
not like how it goes, especially if opposing counsel offers 
solutions. 

K. Remember the Golden Rule 

Be courteous and cooperative in dealing with arbitra- 
tors, case managers, opposing counsel and staff, and 
witnesses. 

• And, if you want to convey the impression to the 
arbitrator(s) that you think you have a good case, 
show good humor at all times. 

Don't grandstand for clients or, if things seem to be going 
badly, shift into high (make-the-record-for-appeal) gear. 
There is no effective right of appeal. 

Don't go on the offensive, unless it is a charm offensive. 

L. Be the Problem -Solver in the Room 

Anticipate practical needs and likely disputes. 

• Try to resolve disputes with opposing counsel. 

• Try to present unresolved disputes at scheduled 
conferences. 

Don't pepper the arbitrator(s) with many disjointed re-
quests that could have been presented at one time. 

Keep your presentation interesting but low-key. Don't waste time on theatrics. There is no jury to wake up 
or to impress. Would you bring a megaphone to a poker 
game? 

M. Limit Discovery Requests to What Is Absolutely Essential 

Whatever discovery you might ask for in court, cut it 
back. 

• You may get more from opposing counsel than 
from the arbitrator(s). 

• Consider the legal limits on arbitrator power to 
compel discovery from non-parties. 13  

Don't assume Federal Rules-style discovery is inscribed 
in the Bill of Rights. Even if broad discovery is written 
into your arbitration clause, arbitrators have discretion to 
streamline the process, and they feel pressure from pro-
vider associations to do just that. 

Consider tools to cut discovery time and costs. 

• Computer-assisted electronic document review 
a/k/a "predictive coding" is one example. 

• Arbitrators appreciate a creative and practical ap-
proach. 

Don't underestimate arbitrator receptiveness to creative 
solutions or the ability of technology to solve or mitigate 
problems created by technology. 

40 
	

NYSBA NYLitigator I Fall 2014 I Vol. 19 I No. 2 

138



Dos Don'ts 

If the arbitration is international (i.e., between commercial 
parties of different nations): 

• Do not expect to be able to take any discovery de- 
positions at all. 14  

• Exchange of written fact witness statements in lieu 
of live direct is the norm. 18  

— Fact witness statements are often the only way 
to avoid surprise under international proce-
dures. 

• Document exchange is limited. 16  

— Prepare extremely specific requests for docu-
ments you don't already have but really need. 

Don't try to look for the needle in the other side's haystack. 

The world detests American-style discovery. International 
arbitration practice and procedure reflect that consensus. 
If the case is governed by international arbitration rules, 
the fact that arbitration is taking place in the U.S. does not 
make discovery any more available. 

If the case is domestic in nature: 

• Expect to be told you can take, at most, a very lim- 
ited number of depositions of limited duration.17 

—The smaller the case, the fewer and shorter the 
depositions, so figure out what you really need, 
and go for that. 

Don't assume that proportionality is a term first coined in 
response to discovery excesses in Federal Rules practice. 
Providers have been training commercial arbitrators for 
years to limit discovery to what is needed and proportional. 

Expect push-back in response to a litigation-like discov- 
ery plan: 

• Even if you work out a joint proposal and present it 
on a silver platter. 

• Advise your client realistically and up front about 
the limits of discovery in arbitration. 

There are guidelines and articles explaining the limits of 
discovery in arbitration. Send one or two to your client if 
it does not believe you when you explain the limitations 
on discovery in arbitration. 

Don't panic if you are used to broad discovery before trial. 
In arbitration, the hearing-by-installment approach usually 
affords ample opportunity to regroup. Arbitrators have the 
flexibility to remedy genuine surprise and are sensitive to 
the need for procedural fairness. 

N. Present Disputes Informally 

Provide the arbitrator(s) with a brief, written, jointly sub- 
mitted or at least even-handed preview of the dispute. 

Don't expect the arbitrator(s) to rule on complex and im-
portant discovery disputes at a conference without having 
had time to think about it and confer with one another. 

0. Propose Dis positive Motions When They Meet Arbitration Standards 

Propose a dispositive motion only if it is likely to succeed 
and to streamline the case.18 

• Prepare a one or two-page letter outlining the 
grounds, likelihood of success, and likely econo-
mies to be achieved from the dispositive motion. 

Don't ask to make dispositive motions just to condition ar-
bitrator thinking in your favor. It is not efficient, and busy 
arbitrators might conclude that you are trying to make ex-
tra work for yourself. 
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Dos Don'ts 

P. Use Witness Statements and Exchange Experts' Reports 

Consider agreeing to the use of witness statements as part 
of direct testimony even if not required to do so. 

• Fact witnesses rarely crack on direct examination. 

• Exchange experts' reports. Parties rarely have an 
opportunity to take the deposition of opposing 
experts in arbitration. You may as well take some 
credit for adopting an approach that otherwise will 
be imposed. 

• Incorporate your expert report as an integral part of 
the expert's sworn testimony. 

Don't fight tooth-and-nail against the witness statement 
procedure just because it is unfamiliar or can sometimes be 
abused; you can negotiate the ground rules to limit abuse. 

Don't assume that witness statements and experts' reports 
prevent the witness from telling her story. Arbitrators can 
be persuaded to let witnesses give brief overviews of direct 
testimony and to update or correct statements or reports 
just before cross-examination at the hearing. 

Prepare fact witness statements with the witness and in 
the witness' own voice. 

Don't submit a witness statement that reads like a memo of 
law. It will not be effective and your witness may deserve 
better. 

Q. Design Helpful Hearing Submissions 

Organize hearing exhibits so that they are 
arbitrator-friendly, 

• Arbitrators pick up bundles of hearing exhibits and 
read them. 

Don't submit exhibit volumes that resemble shuffled decks 
of playing cards. 

Submit a separate volume of joint exhibits that are the 
key, undisputedly authentic documents in the case. 

• Parties may disagree as to the meaning of undis-
putedly authentic and relevant documents, but that 
does not mean the documents are not authentic or 
are not key to the dispute. 

Don't create logistical challenges for the arbitrator(s) by 
burying the basic documents in larger document group- 
ings. Many arbitrators work without any office support. 

- 

Provide documents in whatever form(s) the arbitrator(s) 
request. 

• Arbitrators on the same panel may have very dif- 
ferent working styles. 

• Offer to have a courtesy paper set in the hearing 
room for each arbitrator. 

Don't assume that all arbitrators have the same technologi-
cal savvy. Some may consider the courtesy set to be essen-
tial; others may see it as unnecessary and wasteful. The key 
is to find out each arbitrator's preference. 

Keep the record organized and make it easy for the 
arbitrator(s) to focus on what's important. 

• Consider with an open mind an arbitrator's request 
for authorization to work with a colleague on some 
aspects of a complex, large-record case. Arbitrators 
do not have access to law clerks and they cannot 
ask for help from law firm colleagues unless the 
parties expressly authorize it. 

Don't automatically react negatively if an arbitrator, par-
ticularly in a complex, big-document commercial matter, 
asks for authorization to draw on a colleague for support 
for specific tasks. Depending on how the arrangement is 
structured, it could result in time and cost savings, and a 
better structured or reasoned award. 

Keep Pre-Hearing Memos Concise. 

• Say things once. 

Don't engage in repetition. Repetition tends to annoy 
arbitrators. 

Don't engage in repetition. 

Don't. 	 • 
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Dos Don'ts 

R. Decide on a Form of Award Well Before the Hearing 

Inform the arbitrator(s) before the evidentiary hearing as 
to what form of award is required. 

Depending on the applicable rules, arbitrator(s) 
may decide on the form of award much sooner 
in the case, but the eve of the evidentiary hear- 
ing should be the absolute minimum notice so the 
arbitrator(s) can identify the tools they need to 
receive from the parties. 

Don't ask for a reasoned award without agreeing to pro-
vide the arbitrator(s) with a hearing transcript or, if no 
transcript is made, to provide the arbitrator(s) with pro-
posed findings of fact or some less formal version thereof. 

S. Discuss the House Rules in Advance of the Hearing 

Clarify any restrictions on communicating with witnesses 
during their testimony, or on the witness' attendance dur- 
ing the testimony of other witnesses. 

• Ask the arbitrator(s) to set forth any restrictions in a 
procedural order. 

Don't assume that you, the arbitrator(s) and opposing 
counsel all have the same practice experience background 
with respect to the handling of witnesses and other hear-
ing-room conduct. 

T. Propose Hearing Procedures That Maximize Time for Witness Testimony and That Help Keep the Arbitrator(s) 
Organized 

Keep housekeeping at the hearing to a minimum. 

• Try to limit discussion of administrative details to 
the beginning or end of the hearing day. 

• Try to work out problems off the record and then 
confirm agreements on the record. 

Don't burden the transcript with lengthy discussions un-
related to the merits. The transcript (even in paper form) 
should be user-friendly for the arbitrator(s) in preparing 
the award. 

Submit an order of presentation of witnesses in advance 
of the hearing. 

• Update the line-up at the end of each day for the 
next day. 

Don't try to surprise the arbitrators with your next witness. 
Arbitrators like to prepare for witnesses too. 

Have your next witness in the batter's box. Don't waste expensive hearing time waiting for a witness 
who is stuck in traffic. Some arbitrators, and some clients 
who hear an arbitrator grousing about it, might hold it 
against you. 

Make evidentiary objections briefly, in writing, and fo- 
cused on significant matters; time the objections so as not 
to disrupt hearing flow, 

• Limit evidentiary objections during the hearing to 
important questions of time management, rel- 
evance, weight and confidentiality, 

Don't use evidentiary objections to break a witness' 
rhythm or to run the clock. Arbitrators recognize the tactic, 
and may deduct points from your credibility score and/or 
help the witness get back on track. 

Don't fuss over prejudice unless the evidence is irrelevant 
and borders on the outrageous. Arbitrators think they are 
too sophisticated to have to worry about becoming preju-
diced, but might draw the line at attempts to delve into 
clearly non-probative personal matters. 
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Dos Don'ts 

Ask the arbitrator(s) whether closing arguments or post- 
hearing briefs would be more helpful. 

• Ask the arbitrator(s) what points they would most 
like to be addressed in closing arguments and/or 
briefs, and adjust accordingly. 

• This is not just about being courteous. You want to 
know what might be troubling the arbitrator(s) and 
you want to deal with it as best you can. 

• Make use of arbitrator flexibility. For example, in 
some cases it might make sense to have a closing 
argument as to some issues plus a short brief on a 
point or two that are better addressed in writing, 
with a chart that the arbitrators might find helpful 
but requires a bit more time to prepare, etc. 

Don't just repeat in closing the themes you have been 
developing all through the case; address what's on the 
mind(s) of the arbitrator(s) at that point in the hearing. It 
is your last chance to put the arbitrator(s) at ease with re-
spect to what may be bothering them about your case or 
defenses. 

Don't repeat arguments that are not essential to your case 
and that have not gotten any traction with the arbitrator(s) 
just because your client likes to hear them. You are not 
there to entertain or soothe the client but to get the client 
the best possible result. 

Provide the arbitrator(s) with hearing transcripts at the 
same time you receive them. 

• If you are getting daily copy, offer it. 

• Ask each arbitrator what form (paper, electronic, 
software) is preferred, and include any court re-
porter index. 

Don't just do the minimum or the usual; go out of your 
way to make it as easy as possible for the arbitrator(s), par-
ticularly when doing so has no material impact on cost. 

Supply a joint, definitive, final list of all the documents in 
evidence, 

• This is especially important in the larger-document 
cases or when exhibits have been moved into evi-
dence without testimony. 

• Arbitrators like to have a reliable checklist to make 
sure they have reviewed and considered all the 
evidence in the record. 

Don't rely on the court reporter to provide the exhibit list if 
there are exhibits in evidence that were not used with wit-
nesses or not formally moved in evidence on the record. 

- 

U. Be Courteous to the End 

Thank the arbitrator(s) and case manager, each by name, 
for their service and attention. 

Acknowledge the members of your team at all levels. 

Thank the opposing attorney(s). If counsel was gener-
ally obstructive but cooperated in some small way, thank 
counsel specifically for that small detail even though (or 
perhaps because) it might seem like faint praise. 

Acknowledge the hard-working junior members of the 
other side's team, including non-lawyers, for their contri-
bution and cooperation, even if you cannot utter a word 
of thanks to lead counsel. 

Don't just say thank you; when you say it, say it like you 
mean it. 

44 
	

NYSBA NYLitigator I Fall 2014 I Vol. 19 I No. 2 

142



Endnotes 
1. For a practical overview of some key considerations in arbitrator 

selection, see Charles J. Moxley, Jr., Selecting the Ideal Arbitrator, 
2005 DISP. RESOL. J., 1, available at https://www.adr.org/aaa/  
ShowPDF?doc=ADRSTG_003897 (last visited Sept. 9,2014). 

2. See STIPANOWICH, ET AL., PROTOCOLS FOR EXPEDITIOUS, COST- 
EFFECTIVE COMMERCIAL ARBITRATION 61-67(2010), available at 
http://www.thecca.net/sites/default/files/CCA_Protocols.pdf  
(last visited Sept. 9, 2014) [hereinafter CCA Protocols]. 

3. See generally, NEWMAN, ET AL, GUIDELINES FOR ARBITRATORS 
CoNDucTING COMPLEX ARBITRATIONS (2012), available at http:/ / 
www.c-pradr.org/Portals/0/Resources/ADR °/020Tools/ 
Tools/Arbitration°/020Award°/020Slimjim%20for°/020download 
pdf (last visited Sept. 9, 2014); NEWMAN, ET AL., GUIDELINES 
ON EARLY DISPOSITION OF ISSUES IN ARBITRATION (2009), available 
at http://www.cpradr.org/RulesCaseServices/CPRRules/  
GuidelinesonEarlyDispositionofissuesinArbitration. 
aspx (last visited Sept. 9, 2014) [hereinafter CPR Early 
Disposition Guidelines]; NEWMAN, ET AL., PROTOCOL ON 
DISCLOSURE OF DOCUMENTS AND PRESENTATION OF WITNESSES 
IN COMMERCIAL ARBITRATION (2009), available at http:/ / 
www.cpradr.org/RulesCaseServices/CPRRules/  
ProtocolonDisc_losureofDocumentsPresentationofVViinessesin 
CommercialArbitration.aspx (last visited Sept. 9, 2014); N.Y. State 
Bar Ass'n, Section on Disp. Resol., Guidelines for the Arbitrator's 
Conduct of the Pre-Hearing Phase of Domestic Commercial Arbitrations 
[hereinafter NYSBA Domestic Guidelines] and N.Y. State Bar 
Ass'n, Section on Disp. Resol., Guidelines for the Arbitrator's 
Conduct of the Pre-Hearing Phase of International Arbitration 
[hereinafter NYSBA International Guidelines], both available at 
http://old.nysba.org/Content/NavigationMenu/Publications/  
GuidelinesforArbitration/DR_guidelines_booklet_proof_10-24-11. 
pdf (last visited Sept. 9,2014); Protocol for E-Disclosure in 
Arbitration, CHARTERED INST. OF ARB., Oct. 2008, available at http:// 
www.ciarb.org/information-and-resources/E-Discolusure%20  
in%20Arbitration.pdf (last visited Sept. 9, 2014) [hereinafter CIArb 
E-Disclosure Protocol]; Efficiency Guidelines for the Pre-Hearing 
Phase of International Arbitrations, JAMS, Feb. 1, 2011, available 
at http:/ /www.jamsintemational.com/wp-content/uploads/  
JAMS-International-Efficiency-Guidelines.pdf (last visited Sept. 
9, 2014) [hereinafter JAMS Efficiency Guidelines]; Intl Bar Ass'n, 
IBA Rules on the Taking of Evidence in International Arbitration (2010), 
available at file:/ / /0/Users/tmb/Downloads/IBA%20Rules°/020 
on%20the/020Taking%20oP/020Evidence/020in°/020Ine/020 
Arbitration°/020201011°/020FULL.pdf (last visited Sept. 9, 2014); 
THE CODE OF ETHICS FOR ARB. IN Com. DIsr., available at http:/ / 
www.americanbar.org/content/dam/aba/migrated/dispute/  
commercial_disputes.authcheckdam.pdf (last visited Sept. 9, 
2014). 

4. See CCA Protocols, supra note 2, at 61-63. 

5. The AAA Commercial Arbitration Rules now provide for 
mediation in the course of arbitration unless the parties opt 
out. See Am. Arb. Ass'n, Commercial Arb. Rules and Mediation 
Procedures R-9, at 14 (2013), available at https://www.adr.org/aaa/  
ShowProperty?nodeId=/UCM/ADRSTG_004103&revision=lates 
treleased (last visited Sept. 9, 2014) [hereinafter AAA Commercial 
Arb. Rules]. 

6. Id.; see also Luis M. Martinez and Thomas Ventrone, 
The International Centre for Dispute Resolution Mediation 
Practice, 494-95, available at https://www.adr.org/aaa/  
ShowPDF?doc=ADRSTG_002567 (last visited Sept. 9, 2014); Intl 
Chamber of Corn., Mediation Guidance Notes, In 28-35, available 
at http:/ /www.iccwbo.org/Products-and-Services/Arbitration-
and-ADR/Mediation/Rules/Mediation-Guidance-Notes  (last 
visited Sept. 9, 2014). 

7. See, e.g., Am. Arb. Ass'n, A Guide to Commercial Mediation and 
Arbitration for Business People (2013), available at https:/ /www. 

adr.org/aaa/Sh0wPDF?doc=ADRSTAGE2019455  (last visited 
Sept. 9, 2014); Am. Bar Ass'n, Benefits of Arbitration for Commercial 
Disputes, available at http://www.americanbar.org/content/  
dam/aba/events/dispute_resolution/committees/arbitration/ 
arbitrationguide.authcheckdam.pdf (last visited Sept. 9, 2014); 
Iraq Chamber of Com., Introduction to ICC Arbitration, available at 
http:/ /www.iccwbo.org/products-and-senrices/arbitration-and-
adr/arbitration/  (last visited Sept. 9,2014). 

8. See, e.g., JAMES M. GAFFIS, ET AL., THE COLLEGE OF COMMERCIAL 
ARBITRATORS GUIDE To BEST PRAcricEs 137-76 (3D ED. 2013) 
[hereinafter CCA Best Practices Guide]; CCA PROTOCOLS, supra 
note 2, at 72-73; CIArb E-Disclosure Protocol, supra note 3, at 6; 
INT1 DISPUTE RESOLUTION PROCEDURES, INT'L CENTRE FOR DISPUTE 
RESOL., art. 21.1, June, 2014, available at https://www.iccinorg/ 
icdr/ShowProperty?nodeId=/UCM/ADRSTAGE2020868&revi 
sion=latestreleased (last visited Sept. 9,2014) [hereinafter ICDR 
Dispute Resol. Procedures] ("The arbitral tribunal shall manage 
the exchange of information among the parties with a view to 
maintaining efficiency and economy."); Mitchell Marinello & 
Robert Matlin, Muscular Arb. and Arbitrators Self-Mgmt. Can Make 
Arb. Faster and More Econ., 67 asp. RESOL. J. 69, 73-75, available at 
http:/ /www.novackmacey.com/wp-content/uploads/2013/06/  
Muscular-Arbitration-and-Arbitrators-Self-Management-
Can-Make-Arbitration-Faster-and-More-Economical-Dispute-
Resolution-Journal-Vol.-67-No.-4-2013-PDF.pdf (last visited Sept. 
9,2014). 

9. See CCA Protocols, supra note 2, at 32-34. 

10. See, e.g., Due Diligence Eval. Tool for Selecting Arbitrators and 
Mediators, INT' L INST. FOR CONFLICT PREVENTION & RESOL. (2010), 
available at http://www.cpradr.org/Portals/0/File/020e/020Case/  
Engagement°/020Guidelines%20final.pdf (last visited Sept. 9, 2014); 
Energy Arbitrator's List, Int'l Centre for Disp. Resol., available at 
http:/ /www.energyarbitratorslist.com/ealsearch/faces/eal?_adf . 
ctrl-state=lbaeluglv_4 (last visited Sept. 9, 2014). 

11. Compare AAA Commercial Arb. Rules, supra note 5, M-10 (for 
mediation only), and ICDR Dispute Resol. Procedures, supra 
note 8, art. 37, and Comprehensive Arb. Rules & Procedures, JAMS, 
R-26, Oct. 1,2010, available at http:/ /www.jamsadr.com/files/  
Uploads/Documents /JAMS-Rules/JAMS_comprehensive_ 
arbitration_rules-2010.pdf (last visited Sept. 9, 2014) [hereinafter 
JAMS Comprehensive Arb. Rules], with Rules, Intl Inst. For 
Conflict Prevention & Resol., Inc., R-20, July 1, 2013, available 
at http://www.cpradr.org/RulesCaseServices/Arbitration/  
AdministeredArbitration/Rules.aspx (last visited Sept. 9,2014) 
[hereinafter CPR Rules], and ICC Rules of Arb., Intl Chamber of 
Corn., art. 22, Jan. 1,2012, available at http://www.iccwbo.org/ 
products-and-services/arbitration-and-adr/arbitration/icc-rules-
of-arbitration/#article_bl (last visited Sept. 9, 2014) [hereinafter 
ICC Rules of Arb.]; see also CCA Best Practices Guide, supra note 
8, at 439-40, Table 17.3. 

12. See AAA Commercial Arb. Rules, supra note 5, art. R-23; CPR 
Rules, supra note 11, art. R-11; JAMS Comprehensive Arb. Rules, 
supra note 11, art. R-26(b). 

13. If the arbitration is governed by the Federal Arbitration Act (FAA), 
the courts are split as to whether FAA Section 7 authorizes the 
arbitrators to issue subpoenas for discovery document production 
or deposition testimony, or whether Section 7 only extends to 
subpoenas for attendance at the evidentiary hearing. See generally, 
CCA Best Practices Guide, supra note 8, at 149-52. If the arbitration 
is governed by state arbitration law, the power of the arbitrator(s) 
to issue subpoenas to nonparties may vary from state to state. 

14. ICDR Dispute Resol. Procedures, supra note 8, art. 21.10 ("10. 
Depositions.. .generally are not appropriate procedures for 
obtaining information in an arbitration under these Rules."); JAMS 
Efficiency Guidelines, supra note 3, at 3 ("In JAMS international 
arbitrations, the prevailing practice is that depositions are not 
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permitted."). Compare NYSBA Domestic Guidelines, supra note 3, 
at 13-14, with NYSBA International Guidelines, supra note 3, at 28. 

15. See, e.g., ICDR Dispute Resol. Procedures, supra note 8, art. 
21.10 ("Unless otherwise agreed by the parties or directed by 
the tribunal, evidence of witnesses may be presented in the 
form of written statements signed by them."); JAMS Efficiency 
Guidelines, supra note 3, at 3 ("In international arbitrations, the 
use of written witness statements in lieu of direct testimony.. .is a 
common, broadly accepted practice."). 

16. See NYSBA International Guidelines, supra note 3, at 27-28. 

17. See NYSBA Domestic Guidelines, supra note 3, at 14. 

18. See AAA Commercial Arb. Rules, supra note 5, R-33 ("The 
arbitrator may allow the filing of and make rulings upon a 
dispositive motion only if the arbitrator determines that the 
moving party has shown that the motion is likely to succeed 
and dispose of or narrow the issues in the case); CPR Early 
Disposition Guidelines, supra note 3, Guideline 2.4 ("It is 
important to bear in mind that even if early disposition of an issue 
may be accomplished quickly and fairly, it nevertheless may not 
be appropriate if it is not likely, if granted, to result in a material 
reduction of the total time and cost in reaching final resolution of 
the case."). 

Richard L. Mattiaccio is a partner in the New York 
office of Squire Patton Boggs (US) LLP. He has over 
30 years of experience as counsel in commercial and 
international arbitration and in litigation in the fed-
eral and state courts of New York, and over 25 years of 
service as chair, panel and sole arbitrator in interna- 
tional and commercial cases. He serves on the American 
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 OF NOTE

London and Paris traditionally have been the preeminent forums for complex international arbitration, 
with foreign parties routinely resisting efforts to arbitrate in the US. Recently, however, New York has 
emerged as an increasingly popular venue for the resolution of cross-border disputes. Practical Law asked 
Richard L. Mattiaccio of Allegaert Berger & Vogel LLP to discuss this trend and the reasons behind New 
York’s growing status as a global center for international arbitration.

Expert Q&A: International Arbitration  
in New York

RICHARD L. MATTIACCIO
PARTNER
ALLEGAERT BERGER & VOGEL LLP

Richard has over 35 years of experience in commercial 
and international arbitration and litigation in the 
federal and state courts of New York, and over 25 
years of service as chair, panel, and sole arbitrator 
in commercial and international cases. He serves on 
AAA, ICDR, ICC, and CPR arbitration panels and is 
a Chartered Arbitrator and Fellow of the Chartered 
Institute of Arbitrators and a Fellow of the of the 
College of Commercial Arbitrators. Richard is Chair 
of the New York City Bar Association’s International 
Commercial Disputes Committee, Vice Chair of the 
Chartered Institute of Arbitrators New York Branch, 
a Vice Chair of the New York International Arbitration 
Center, and a member of the CPR Institute Arbitration 
Committee.

New York has hosted more international arbitrations 
over the last several years than ever before. What are 
some of the reasons for this change?

One factor contributing to this change is an increase in 
cross-border transactions involving middle-market American 
companies, as well as large multinationals and classic trading 
and import companies, with foreign counterparties. As a result, 
there has been an overall increase in international arbitrations 
arising out of or relating to these transactions.

Additionally, concerns about discovery in the US have, in the 
past, made parties wary of pursuing international arbitration 
proceedings here. Because many foreign parties hail from 
jurisdictions that do not allow any discovery, they are often 
shocked and appalled at the scope of permissible and 
anticipated discovery in US courts. However, updated rules 
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from major arbitral institutions, along with protocols and 
guidelines from bar associations, make clear that international 
arbitration is treated differently from domestic arbitration and 
civil litigation, particularly with regard to the scope of discovery. 
This has increased parties’ willingness to entertain US jurisdictions, 
including New York, as potential seats for arbitrating international 
disputes.

Recognizing and seeking to support these trends, in the past 
few years:

�� The International Chamber of Commerce (ICC) established 
SICANA, Inc., which administers and supports arbitration in 
New York.

�� The London-based Chartered Institute of Arbitrators (CIArb) 
started the CIArb New York Branch.

�� The New York International Arbitration Center (NYIAC) 
opened its doors to provide state-of-the-art facilities for 
hearings, a high level of service to hearing participants, and a 
center for the study of international arbitration.

The availability of world-class facilities at NYIAC and 
sophisticated arbitrators with substantial legal and industry 
experience have also contributed to increased interest in New 
York as a place for international arbitration hearings, and reflect 
New York’s growing importance as a global hub for arbitration.

Why have parties historically been reluctant to pursue 
New York as a venue for international arbitration, and 
how have these concerns been addressed?

As mentioned above, many foreign parties have been concerned 
that the level of discovery contemplated by the Federal Rules 
of Civil Procedure would be available if their arbitration took 
place in the US. However, the approach in some judicial systems 
outside the US, in which each party presents the documents 
on which it intends to rely and nothing further, has exerted 
a significant influence on the development of international 
arbitration practice in New York.

A number of guidelines published by the main arbitration 
providers in New York contain provisions that foreign parties would 
find familiar and consistent with their experience in international 
arbitrations seated abroad. These guidelines include:

�� The International Centre for Dispute Resolution (ICDR) 
Guidelines for Arbitrators Concerning Exchanges of 
Information.

�� The JAMS Efficiency Guidelines for the Pre-Hearing Phase of 
International Arbitrations.

�� The International Institute for Conflict Prevention and 
Resolution (CPR) Protocol on Disclosure of Documents and 
Presentation of Witnesses in Commercial Arbitration.

These guidelines are consistent with practices that have 
developed in other major international arbitration centers, 
perhaps most notably in ICC arbitration. Similarly, the New York 
State Bar Association (NYSBA) issued the following two sets 

of guidelines on conducting discovery, which treat discovery in 
domestic commercial arbitration and international arbitration 
separately:

�� Guidelines for the Arbitrator’s Conduct of the Pre-Hearing 
Phase of Domestic Commercial Arbitrations.

�� Guidelines for the Arbitrator’s Conduct of the Pre-Hearing 
Phase of International Arbitrations.

Like the guidelines and protocols promulgated recently by 
the major arbitral institutions, the NYSBA guidelines do not 
impose an absolute ban on discovery. They do clarify, however, 
that the exchange of information in international arbitration 
must be more restricted than in both domestic arbitration and 
civil litigation practice in some courts in the US. Because civil 
discovery in New York state courts typically has been more 
limited, New York attorneys tend to adapt well to the need to 
restrict discovery in arbitration.

 Search Evidence in International Arbitration for more on the principles 
and procedures governing the presentation of evidence in international 
arbitration. 

Some foreign parties have questioned the desirability 
of New York as a seat for arbitration based on the 
manifest disregard of the law doctrine. Are international 
arbitration awards issued in New York more vulnerable 
to being set aside?

Some advocates of keeping international arbitration outside 
the US have perpetuated the myth that arbitral awards by 
arbitrators sitting in the US are often vacated on grounds of 
manifest disregard of the law, and that manifest disregard 
challenges, even if unsuccessful, create uncertainty.

However, manifest disregard challenges mounted in domestic 
arbitration cases are rarely successful. US courts have made 
clear that an arbitral tribunal’s interpretation and application of 
the law are not subject to judicial second-guessing, observing 
that vacatur of an arbitral award for manifest disregard of the 
law “is a doctrine of last resort,” reserved for “those exceedingly 
rare instances where some egregious impropriety on the part of 
the arbitrators is apparent but where none of the provisions of 
the [Federal Arbitration Act] apply” (Duferco Int’l Steel Trading v. 
T. Klaveness Shipping A/S, 333 F.3d 383, 389 (2d Cir. 2003)).

US courts also have shown deference to an arbitrator’s 
interpretation of a contract. According to the US Supreme 
Court, it is the arbitrator’s construction of the contract that was 
bargained for, and the “arbitrator’s construction holds, however 
good, bad, or ugly” (Oxford Health Plans LLC v. Sutter, 569 U.S. 
564, 573 (2013)). If the arbitration agreement grants the tribunal 
the authority to render an award, the award must stand even 
where the tribunal misidentifies the source of its authority (see 
Salus Capital Partners, LLC v. Moser, 2018 WL 566409, at *7 
(S.D.N.Y. Jan. 16, 2018)).
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 OF NOTE

A party challenging an award on the basis of manifest disregard 
bears the heavy burden of showing the following:

�� The arbitrator was made aware of a governing legal principle.

�� The legal principle was well-defined, explicit, and clearly 
applicable to the case.

�� The arbitrator chose to ignore the law.

(Goldman v. Architectural Iron Co., 306 F.3d 1214, 1216 (2d Cir. 
2002).) An award may not be vacated on grounds of manifest 
disregard of the law if there is even a “barely colorable 
justification” for the outcome (Wallace v. Buttar, 378 F.3d 182, 190 
(2d Cir. 2004)). 

Moreover, the New York City Bar Report of its International 
Commercial Disputes Committee (ICDC) in 2012 explained that 
the concern about manifest disregard is largely theoretical in 
international arbitration.

 Search Enforcing Arbitration Awards in New York for more on manifest 
disregard and other grounds on which enforcement of an arbitration 
award might be challenged in New York. 

What are some of the key differences in conducting an 
international arbitration in New York when compared to 
the traditionally popular venues such as London or Paris?

In theory, there should be no difference. Under the New York 
Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (New York Convention) and related treaties 
and laws, international arbitration should proceed in its own 
autonomous realm, independent of local law and regulation.

In practice, however, there are several differences. The most 
obvious is that New York has a deeper bench of arbitrators and 
counsel who know New York law and applicable federal law. 
New York-based arbitrators also have a vast range of industry 
expertise.

Another potential distinction is the degree to which the 
arbitration providers that are most active in New York have 
emphasized the need to contain costs and avoid duplication in 
their arbitrator training and continuing education programs. 

For example, there was at least one ICDR hearing that 
continued in midtown Manhattan right through Hurricane 
Sandy in 2012, which had stranded the parties, counsel, 
and one arbitrator in their hotels. Despite the treacherous 
storm, the arbitrators agreed to continue the hearing without 
interruption, saving the parties the additional expense and 
inconvenience of another trip to New York from the Midwest 
and Europe. Instances like this demonstrate how hard providers 
and arbitrators in New York are working to burnish New York’s 
reputation as a practical, cost-effective international center.

What aspects of New York law and jurisprudence 
make New York an attractive venue for international 
arbitration?

New York has a stable, well-developed and predictable body 
of contract law that adheres to international commercial 
standards and offers a legal culture that is receptive to enforcing 
international treaties to which the US is a signatory.

New York law should be attractive to international commercial 
parties because it allows the parties maximum autonomy in 
negotiating the terms of their agreement and rarely imposes 
terms as a matter of public policy. For example, New York law 
allows commercial parties to:

�� Limit recoverable damages, including punitive damages (for 
more information, search Punitive Damages in US Arbitration 
on Practical Law).

�� Waive jury trials.

�� Decide whether they want to shift attorneys’ fees and 
expenses to the prevailing party in litigation or arbitration. 
By contrast, in England, an agreement that requires a party 
to pay the whole or part of the costs of the arbitration, 
regardless of outcome, is valid only if the agreement was 
reached after the dispute had arisen. This approach precludes 
parties from contracting in the arbitration agreement that 
each party will pay its own costs in any event or that one party 
will pay the other party’s costs whatever the outcome of the 
arbitration. (For more information, search Costs in Arbitration 
Under English Law on Practical Law.)

New York law should be attractive to international commercial 
parties because it allows the parties maximum autonomy in 
negotiating the terms of their agreement and rarely imposes terms 
as a matter of public policy.
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New York law also affords considerable deference to the 
parties’ selection of venue and choice of law, subject to very 
few limitations. Unless a foreign party has been conducting 
unauthorized business in New York, it must meet only minimal 
requirements to avoid jurisdictional and forum non conveniens 
challenges. Therefore, even where New York otherwise might be 
considered an inconvenient forum, it will provide a forum to the 
foreign party if:

�� The amount in dispute is in excess of a statutory threshold.

�� The agreement in question provides for the application of 
New York law and the choice of New York as the forum.

�� The foreign party contractually agrees to submit to the 
jurisdiction of the New York courts.

(N.Y. Gen. Oblig. Law §§ 5-1401 and 5-1402.)

Conversely, where business parties choose not to take advantage 
of the New York courts, and instead agree to arbitrate or litigate in 
another forum, they can rely on New York’s strong presumption in 
favor of enforcing these agreements. As New York courts have 
recognized, this approach fosters predictability, an important 
goal in commercial relationships.

 Search Anti-Suit Injunctions and Anti-Arbitration Injunctions in the US 
Enjoining Foreign Proceedings for guidance on the legal issues 
counsel should consider when seeking an anti-suit or anti-arbitration 
injunction in the US to enjoin foreign proceedings. 

New York courts also offer a range of provisional remedies to aid 
arbitration so that arbitral awards are not rendered ineffectual. 

 Search Provisional Remedies in New York: Overview, Attachment in 
Aid of Arbitration in New York, and Interim, Provisional and 
Conservatory Measures in US Arbitration for information on 
provisional remedies.

At the conclusion of the case, New York courts routinely enforce 
arbitral awards (see, for example, Kailuan (Hong Kong) Int’l 
Co. v. Sino E. Minerals, Ltd., 2016 WL 7187631, at *4 (S.D.N.Y. 
Dec. 9, 2016)). In one case, a New York state court even granted 
prejudgment attachment of the defendants’ in-state assets 
pending the court’s consideration of an action to recognize a 
Singapore judgment (that confirmed an arbitral award) under 
Chapter 53 of the Civil Practice Law and Rules (Passport Special 
Opportunities Master Fund, L.P. v. ARY Commc’ns, Ltd., 2015 WL 
7511540, at *3 (Sup. Ct. Nassau Co. Nov. 17, 2015)).

Additionally, there are substantive, sometimes technical 
considerations that make New York law attractive to commercial 
parties. For example, New York’s well-developed law on secured 
transactions can provide assurance to foreign parties because 
it looks to the local law of the jurisdiction where the collateral 
is located to govern issues of perfection and the priority of a 
security interest in collateral.

New York also has a balanced approach to contract interpretation 
that corresponds to the expectations of commercial parties. This 
represents a middle ground between a formalistic, hard-and-fast 

prohibition against going beyond the language of an agreement, 
on the one hand, and freely allowing testimony on the meaning 
of language even when it is clear, on the other hand. As many 
attorneys may recall from law school, although New York’s “four 
corners” rule allows for parol evidence only if there is ambiguity in 
a written agreement, it is a recognized principle that, under New 
York law, “a promise may be lacking, and yet the whole writing 
may be ‘instinct with an obligation,’ imperfectly expressed” (Wood 
v. Lucy, Lady Duff-Gordon, 118 N.E. 214, 214 (N.Y. 1917)).

Further, New York law recognizes a duty of good faith and fair 
dealing in the performance of a contract, but does not impose, 
as some other jurisdictions do, a broad obligation of good faith 
on the part of commercial parties in their negotiation of an arm’s 
length agreement.

The NYSBA released a brochure pointing out these and other 
advantages of choosing New York law to govern international 
contracts (NYSBA, Choose New York Local Law for International 
Commercial Transactions, available at nysba.org).

Since October 2013, all international arbitration cases 
have been assigned to a single justice within the 
Commercial Division of the New York Supreme Court. Has 
this change affected the resolution of these disputes?

Litigation related to international arbitration is limited and 
primarily conducted in federal court because either side 
can select federal court in cases governed by the New York 
Convention.

For those cases filed in New York State Supreme Court, New 
York County, the fact that all international arbitration-related 
matters are assigned to a single judge tends to reassure counsel 
that their matters will be heard by an individual with experience 
in international disputes. As a practical matter, however, the 
federal district court offers a deeper and broader level of 
experience as a by-product of the higher volume of international 
arbitration-related applications filed in federal court.

 Search Practicing in the Commercial Division of the New York State 
Supreme Court for more on civil practice in the Commercial Division. 

PRACTICE NOTES

The following related Practice Notes are available on Practical Law.

>>  Simply search the resource title

Attachment in Aid of Arbitration in New York 
Choosing an Arbitral Seat in the US 
Compelling and Staying Arbitration in New York State Supreme Court 
Compelling Evidence from Non-Parties in Arbitration in the US 
Drafting Arbitration Agreements Calling for Arbitration in the US 
International Litigation: Recognition and Enforcement of Foreign (Non-US) 
Judgments and Arbitration Awards 
Introduction to US Arbitral Institutions and Their Rules 
The Preclusive Effect of Arbitration Awards in the US 
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Arbitration Tips and Traps for Corporate

Counsel
Richard L. Mattiaccio, Corporate Counsel

October 16, 2014    | 0 Comments

Arbitration is a field of study worthy of Hermann Rorschach. Parties who bring to it a preference for the 

formality and forensic opportunities of litigation see arbitration as the Wild West. Others, who prefer to 

resolve all business disputes quickly and informally, see it as just another form of litigation. Businesspeople 

who want to submit disputes to a business-oriented, neutral third party bound by rules that ensure basic 

fairness, but do not want all the bells and whistles of litigation, see arbitration as a happy medium.

In practice, the parties to a large extent create their own arbitration reality, starting from the time they choose 

the applicable rules and otherwise construct their arbitration clause, to the time the arbitrators close the 

hearing.

The following, admittedly partial list of “tips” and “traps” is offered to suggest practical ways to make 

arbitration work better for companies that rely on it as a more efficient and business-like way to resolve 

disputes than litigation in court.

The Arbitration Clause
Businesspeople in the throes of negotiating an agreement rarely want to spend time, energy or negotiating 

capital on the arbitration clause. Inside counsel can count on second-guessing, however, if a dispute goes to 

arbitration and it takes too long, costs too much and is decided by arbitrators who seem like aliens to the 

businesspeople.

The company that has a well-considered, consistent approach to arbitration clauses has a better chance of 

shaping the clause in any given contract, and is more likely to be satisfied with the arbitration process.

Tip: Develop a standard arbitration clause and fallback positions in advance of negotiations.

Trap: Assuming all provider rules and arbitrator panels are the same. Arbitration rules and panels can vary 

greatly, even within the same provider organization.

Tip: Select the place of arbitration based on its law regulating the arbitration process and the quality of its 

arbitrator community. Your corporate home might seem best, but its courts could interfere excessively in 

arbitration, or it might lack a deep bench of arbitrators suited to your dispute or industry.

Trap: Selecting the place of arbitration for local advantage or proximity to your litigators. A “home court” 

advantage is unlikely in arbitration. Good litigators are more easily found than good arbitrators.

Tip: Think about the ideal number of arbitrators and consider the new appeal-within-arbitration options. The 

trend is toward sole arbitrators in all but the highest-stakes cases. Leading providers now allow parties to opt-
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in to a well-defined, expedited appeal process within the arbitration itself. The appeal process addresses 

concerns that some companies may have about the risk of a “runaway” sole arbitrator.

Trap: Assuming the need for three arbitrators in all cases. It is more difficult to schedule hearings with three 

arbitrators, resulting in an increased time lapse from filing to award. A full hearing with one arbitrator 

followed by an appeal within arbitration may involve much less time and expense than a three-arbitrator panel 

without any appeal.

Arbitrator Selection
As in jury selection, cases can be won or lost during arbitrator selection. Unlike jury selection, arbitrator 

selection happens at the beginning of a case. A party and its counsel should invest substantial time and effort in 

the selection process, and should understand the case as deeply as possible before selecting arbitrators.

Tip: Front-load the planning of your case. Having a strategy lets you select arbitrators who are more likely to 

be open and receptive to your arguments.

Trap: Filing quickly and developing the case over time. This approach results not only in less-effective 

arbitrator selection, but less-effective advocacy in those crucial early conferences.

Tip: Select counsel familiar with the arbitrator pool and selection process. An arbitrator’s prior awards rarely 

are available to the public, and this hampers the evaluation of potential arbitrators. If counsel does not know or 

have access to those who know arbitrator candidates well, consider engaging specialized counsel to assist in 

arbitrator selection.

Trap: Relying entirely on official arbitrator resumes. Arbitrator bios tend to be designed to trigger keyword 

search hits; they rarely convey a sense of the individual.

Discovery
Discovery is the most debated and misunderstood phase of arbitration. Some parties complain that too much 

discovery is allowed, making arbitration time-consuming and expensive and too similar to litigation. Others 

complain that too little discovery is allowed, making it difficult to develop claims or defenses.

Arbitration providers train arbitrators to limit discovery so that the process keeps its promise of offering a 

faster and cheaper alternative to litigation. Parties may influence these ground rules to some degree by adding 

specific language about discovery to their arbitration clause or by presenting agreed discovery plans, but 

arbitrators retain discretion to limit discovery to what is proportional. Counsel needs to be ready to present a 

limited-stakes case with little document exchange beyond what each side plans to rely on at the hearing, and to 

proceed to hearing with limited or no discovery depositions, especially in international cases.

Tip: Locate and preserve all relevant company documents early, and develop the facts from those documents 

and company witnesses. In a high-stakes case, a party also should consider authorizing an ethically conducted 

investigation to supplement internally available information.

Trap: Planning to build your case out of the other side’s files. Many factors work against this approach in 

arbitration.
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Tip: Identify and disclose your witnesses early in the case. Arbitrators need this information to conduct 

effective conflicts checks.

Trap: Holding back names to achieve surprise at the hearing. The party who holds back witness names risks 

disruptive midstream replacement of an arbitrator, continued service of an arbitrator who might not have been 

selected or preclusion of a key witness.

Motions, Papers and Objections
Arbitration traditionally is a more hearing-driven and less paper-driven process than litigation. Thanks to a 

generational shift and to recent changes in provider rules, arbitrators are becoming more comfortable with 

dispositive motions and other complex written submissions. There remains, however, a strong emphasis in 

arbitration on looking carefully at whether a proposed motion would result in net savings of time and expense 

to the parties. Similarly, evidentiary objections work differently in arbitration than in litigation. Attorneys need 

to understand and use these differences to be effective advocates in arbitration.

Tip: Be skeptical if your counsel wants to engage in extensive motions practice. Arbitrators really need to be 

convinced not just that a motion likely has merit but that, if granted, the motion will save hearing time and net 

expense to the parties.

Trap: Asking arbitrators to decide motions with little practical effect on case complexity. Arbitrators might 

conclude that your side is playing for time or intentionally running up expenses, or that counsel just does not 

understand arbitration.

Tip: Encourage counsel to keep memos of law short and focused on essentials. Be sure counsel briefs clearly 

and succinctly all the law on which your side principally relies. Arbitrators are expected to work without 

associate or law clerk support in most cases and cannot be faulted for not finding the law themselves. Very few 

commercial arbitrators like to read learned treatises, however, so a memo of law needs to get quickly to the 

point.

Trap: Repeating points for emphasis in papers. Arbitrators generally read everything submitted and do not 

appreciate repetitive papers, especially repetitive rhetoric.

Tip: Encourage counsel to make evidentiary objections briefly and only if focused on the most significant 

matters. Arbitrators rarely sustain evidentiary objections. However, if an objection shows an important 

document to be unreliable, it can be effective even if overruled.

Trap: Using objections to disrupt rhythm and flow. Arbitrators recognize this tactic and can overcompensate 

when they help the witness get back on track.

Demeanor and Etiquette
Litigation sometimes resembles the combat of gladiators, but arbitration is more like chess and requires 

different approaches and skills.

Tip: Encourage counsel to offer reasonable solutions to disputes with opposing counsel. Arbitrators respect 

the problem-solver more than the die-hard.
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Trap: Expecting arbitrators to figure it out. Opposing counsel may offer a solution, and your side may not like 

it.

Tip: Insist that your counsel be courteous and cooperative in dealing with arbitrators, case managers, 

opposing counsel, staff and witnesses. Arbitrators tend to pay more attention to the adults in the room.

Trap: Encouraging counsel to be aggressive. If you lose, you’ll quickly forget how good it felt to hear your 

trial lawyer roar.

Tip: Make sure that your lead counsel thanks the arbitrators for their service, attention and patience.Most 

arbitrators are human. They tend to like it when others appreciate them.

Trap: Appearing ungracious with opposing counsel. Graciousness is particularly impressive when opposing 

counsel has done little to deserve it.

Richard L. Mattiaccio, a New York-based partner in Squire Patton Boggs (U.S.), has 30 years of experience as 

counsel in commercial arbitration and in cross-border and IP-related litigation. He has served as an 

arbitrator for 25 years; is a Fellow of the College of Commercial Arbitrators; co-chairs the International 

Dispute Resolution Committee of the New York State Bar Association Dispute Resolution Section; is a 

founding member and former co-chair of the New York City Bar In-House/Outside Litigation Counsel Group; 

and is a member of the executive committee of the New York International Arbitration Center Inc.

Reprinted with permission from the October 16, 2014 edition of Corporate Counsel © 2014 ALM Media 

Properties, LLC. All rights reserved. Further duplication without permission is prohibited. For 

information, contact 877-257-3382, reprints@alm.com or visit www.almreprints.com.”
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International Commercial  
Arbitration Clause
This excerpt of a Standard Clause on our website can be used when drafting an arbitration 
clause for many types of international commercial agreements. This Standard Clause has 
integrated notes with important explanations and drafting tips. For the complete, online 
version of this resource, visit practicallaw.com.
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LEA HABER KUCK
PARTNER
SKADDEN, ARPS, SLATE, 
MEAGHER & FLOM LLP 

Lea concentrates her 
practice on the resolution 
of complex disputes arising 

out of international business transactions. She 
represents clients in federal and state courts in 
the US, as well as in international arbitrations 
conducted under UNCITRAL, ICC, ICDR and other 
arbitration rules. 

JULIE BÉDARD
PARTNER
SKADDEN, ARPS, SLATE, 
MEAGHER & FLOM LLP 

Julie concentrates her 
practice on international 
litigation and arbitration. 

She regularly advises clients on the drafting of 
dispute resolution clauses and has served as 
counsel in international arbitration proceedings 
held under the auspices of the ICC, AAA, ICDR 
and ICSID.

COLM P. McINERNEY
ASSOCIATE
SKADDEN, ARPS, SLATE, 
MEAGHER & FLOM LLP

Colm is an associate in 
the firm’s International 
Litigation and Arbitration 

Group. He represents US and international 
clients in matters involving complex corporate 
and commercial litigation and international 
law issues, in federal and state courts and in 
international arbitrations.
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An arbitration clause must include:
�� The disputes the clause covers, commonly referred to as the scope of the arbitration agreement.

�� An unambiguous statement that all of the disputes covered under the arbitration agreement 
are to be resolved only through arbitration.

�� An unequivocal endorsement of arbitration to resolve the defined disputes in a binding and 
final manner. 

Without all of these elements, an arbitration clause may be unenforceable.

In addition, an arbitration clause should indicate:

�� The number of arbitrators and the method for their appointment.

�� The place of arbitration or arbitral seat.

�� The language of the arbitration, if the parties do not share the same language.

Although the absence of these elements may not render the clause unenforceable, it may 
delay the commencement or continuation of an arbitration while the parties argue over the 
appointment of arbitrators, the arbitral seat or the language of the arbitration.

Beyond these elements, arbitration allows the parties to select other features when designing 
their dispute resolution process to best suit their needs.

Search Drafting International Arbitration Agreements for more on issues 
that counsel should consider when finalizing an arbitration agreement.

SELECTED PROVISIONS AND DRAFTING NOTES 
1.1 Arbitration.

(a) Any dispute, controversy or claim arising out of or relating to this Agreement or the breach, 
termination or validity thereof (“Dispute”), shall be submitted to mandatory, final and binding 
arbitration before [PREFERRED ARBITRAL INSTITUTION], in accordance with [RULES OF 
PREFERRED ARBITRAL INSTITUTION] in effect at the time of filing of the demand for arbitration, 
with the arbitration administered by [PREFERRED ARBITRAL INSTITUTION], subject to the 
provisions of this Section 1.1, pursuant to the United States Federal Arbitration Act, 9 U.S.C., 
Section 1, et seq.

SCOPE AND SELECTION OF  
THE INSTITUTION

Mandatory and Exclusive Nature of Arbitration

The arbitration clause must specify 
that arbitration is the exclusive dispute 
resolution mechanism between the parties. 
It is imperative that the clause use the 
word “shall,” instead of the word “may.” 
For example, “[a]ny dispute . . . shall be 
determined by arbitration.”

Occasionally, however, one of the parties 
may want to reserve the option to choose 
between arbitration and litigation. Clauses 

that include this option are referred to as sole 
option or asymmetrical arbitration clauses.

Scope

The arbitration clause should clearly 
delineate the disputes that fall within its 
scope. The scope of the clause should be 
as broad as possible, allowing all potential 
disputes between the parties relating to 
the agreement to be resolved only through 
arbitration. Otherwise, a party may argue 
that a particular claim lies outside of the 
arbitration agreement and should be 
brought in court, thereby making parallel 

DRAFTING NOTE
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proceedings possible. (See IBA: Guidelines 
for Drafting Arbitration Clauses (IBA Drafting 
Guidelines).)

To cover all potential claims relating to the 
agreement, including not only contractual, 
but also potential tort and statutory claims, 
the language in Section 1.1(a) may be used, 
which is commonly referred to as a broad 
arbitration clause.

AD HOC VERSUS ADMINISTERED 
ARBITRATION
Arbitration administered by an arbitral 
institution is often preferable to ad hoc 
arbitration because it usually results in a 
more predictable procedural process. The 
benefits of administered arbitration include 
that the arbitral institution:

�� Offers administrative services, such as:
�z confirming the appointment of 
arbitrators nominated by the parties; and
�z appointing arbitrators when the parties 
cannot agree.

�� Fixes and collects arbitrators’ fees.

�� Considers challenges to the appointment 
of an arbitrator.

With an institution standing behind the 
arbitration, one party may avoid difficulties 
if the other party fails to comply with the 
arbitration agreement.

Ad hoc Arbitration

In an ad hoc arbitration, there is no arbitral 
institution in charge of administering the 
proceeding from beginning to end. Therefore, 
the parties need not pay administrative 
fees. However, in large commercial disputes, 
administrative fees are relatively lower than 
attorneys’ and experts’ fees and therefore 
should not determine whether the parties 
agree to administered arbitration. 

Administered Arbitration

If the parties opt for institutional or 
administered arbitration, the arbitration 
agreement should make clear that the 

parties are choosing an institution to act 
as the administrator, thereby preventing a 
party from later arguing that the arbitration 
should be non-administered. Traditionally, 
courts have interpreted an arbitration 
clause stating that an arbitration will 
be held “in accordance with” an arbitral 
institution’s rules to mean by inference that 
the designated institution will administer 
the arbitration (see York Research Corp. v. 
Landgarten, 927 F.2d 119, 121-23 (2d Cir. 1991); 
St. Lawrence Explosives Corp. v. Worthy Bros. 
Pipeline Corp., 111 F.3d 124 (table), 1997 WL 
187332, at *1 (2d Cir. 1997); Life Receivables 
Trust v. Goshawk Syndicate 102 at Lloyd’s, 888 
N.Y.S.2d 458, 459 (1st Dep’t 2009), aff’d, 14 
N.Y.3d 850, cert. den’d 131 S. Ct. 463 (2010)).

However, the First Department of the New 
York Supreme Court Appellate Division held 
that an arbitration clause including the phrase 

“a decision of the matter so submitted shall 
be rendered promptly in accordance with the 
commercial rules of the American Arbitration 
Association (AAA) . . .” was only “a choice of 
law clause” and did not reflect an agreement 
that the arbitration be administered by the 
AAA (Nachmani v. By Design, LLC, 901 N.Y.S. 
2d 838, 839 (1st Dep’t 2010)). The Nachmani 
decision therefore counsels in favor of an 
arbitration clause expressly stating that the 
arbitral institution chosen by the parties will 
administer the arbitration.

The clause should also specify that the 
arbitral rules of the chosen institution will 
govern the arbitration, even though many 
institutional rules require arbitrations 
administered by that institution to proceed 
under that institution’s rules. Certain 
institutions have more than one set of rules, 
however, and counsel should expressly 
select the appropriate body of rules. 

Search Standard Arbitration Clauses for the 
AAA, ICDR, ICC and UNCITRAL and Standard 
Recommended Arbitration Clauses for 
sample arbitration clauses recommended by 
several arbitral institutions.

 DRAFTING NOTES INTERNATIONAL ARBITRATION
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THE PLACE OF ARBITRATION
The place or seat of the arbitration should 
be a venue that recognizes arbitration as 
a valid dispute resolution mechanism and 
is a signatory to the Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards of June 10, 1958 (the New 
York Convention) (21 U.S.T. 2517, 330 U.N.T.S. 3) 
(enabling legislation codified at 9 U.S.C. 
§ 201). There are currently more than 140 
parties to the New York Convention. 

The New York Convention has two main 
functions:

�� First, it provides that “[e]ach Contracting 
State shall recognize an agreement 
in writing under which the parties 
undertake to submit to arbitration all 
or any differences which have arisen 
or which may arise between them in 
respect of a defined legal relationship, 
whether contractual or not, concerning a 
subject matter capable of settlement by 
arbitration” (New York Convention, Art. II(1)). 

�� Second, “[e]ach Contracting State shall 
recognize arbitral awards as binding and 
enforce them in accordance with the 
rules of procedure of the territory where 
the award is relied upon” save for limited 
circumstances where recognition and 
enforcement may be refused (New York 
Convention, Arts. III and V).

The chosen place of arbitration should be 
known to support, and not unduly interfere 

with, arbitration. For example, the parties 
should ensure that the courts at the place 
of arbitration allow for judicial injunctive 
relief in aid of arbitration to provide for the 
enforcement of the arbitration agreement or 
otherwise award interim relief.

Unless the parties agree otherwise, the law 
of the seat is also the governing arbitration 
law, also known as the procedural law. The 
governing law of the underlying agreement, 
usually set out in a section of the agreement 
separate from the arbitration clause, is 
generally understood as the substantive 
law of the agreement governing the rights 
and obligations of the parties, but not 
the procedural law of the arbitration. The 
parties should ensure that the choice of 
law clause does not also contain forum 
selection language that contradicts the 
arbitration agreement, thereby jeopardizing 
its enforcement. Additionally, an agreement 
should not contain two or more conflicting 
arbitration clauses.

The law of the seat also establishes the 
nationality of the award. The parties or the 
tribunal may choose to conduct hearings in 
another location, but this will not change 
the designated seat for legal purposes.

Usually a party seeking to set aside an 
award should do so in the seat (that is, the 
place where the award was issued).

DRAFTING NOTE

 (iii) [. . .] 

 (iv) By agreeing to arbitration, the Parties do not intend to deprive any court of its jurisdiction 
to issue a pre-arbitral injunction, pre-arbitral attachment, or other order in aid of arbitration 
proceedings and the enforcement of any award. Without prejudice to such provisional remedies 
as may be available under the jurisdiction of a court, the Tribunal shall have full authority to 
grant provisional remedies and to direct the Parties to request that any court modify or vacate 
any temporary or preliminary relief issued by such court, and to award damages for the failure 
of any Party to respect the arbitral tribunal’s orders to that effect. In any such judicial action: (a) 
each of the Parties irrevocably and unconditionally consents to the [exclusive] jurisdiction and 
venue of the federal or state courts located in [[CITY], [COUNTRY]] (the “[COUNTRY] Courts”) 
for the purpose of any pre-arbitral injunction, pre-arbitral attachment, or other order in aid of 
arbitration proceedings, and to the non-exclusive jurisdiction of such courts for the enforcement 

 (ii) The language of the arbitration shall be [LANGUAGE]. The place of arbitration shall be 
[[CITY], [COUNTRY]].
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of any judgment on any award; (b) each of the Parties irrevocably waives, to the fullest extent they 
may effectively do so, any objection, including any objection to the laying of venue or based on the 
grounds of forum non conveniens or any right of objection to jurisdiction on account of its place of 
incorporation or domicile, which it may now or hereafter have to the bringing of any such action or 
proceeding in any [COUNTRY] Courts; and (c) each of the Parties irrevocably consents to service of 
process by first-class certified mail, return receipt requested, postage prepaid.

JUDICIAL INJUNCTIVE RELIEF  
IN AID OF ARBITRATION

Authority to Grant Injunctive Relief

The rules of most arbitral institutions vest 
in the arbitral tribunal the power to issue 
injunctive relief. Nevertheless, the parties 
should make clear in their arbitration clause 
that the arbitral tribunal has this authority. 
The parties also should consider adding a 
provision allowing a party to seek injunctive 
relief in the courts to aid in arbitration 
proceedings.

Injunctive Relief Before Constitution  
of a Tribunal

Ensuring that a party may avail itself 
of judicial relief in aid of arbitration is 
important because it may wish to seek 
this type of relief before the constitution 
of the tribunal. For example, Company A 
commences arbitration against Company 
B according to their arbitration agreement. 
Before the constitution of the tribunal, 
Company B attempts to dilute its assets and 
divert them beyond the reach of Company 
A, the tribunal and the courts in the place 
of arbitration. To prevent Company B from 
doing this, Company A may need to seek 
court intervention.

For this reason, arbitration clauses often 
include a provision allowing a party to 
seek injunctive relief in aid of arbitration. 
Insofar as judicial relief in the place of 
arbitration is concerned, this provision may 
be unnecessary because the applicable 
statute or case law may provide for judicial 
assistance in aid of arbitration. Nonetheless, 
it is useful to clarify the parties’ intent to 
be bound by interim judicial relief and, as 
appropriate, permit judicial action in aid of 
arbitration in a place other than the seat of 
the arbitration.

Emergency Arbitrator

Several arbitral institutions have rules 
providing for an emergency arbitrator to be 
appointed specifically to address requests 
for interim relief pending the constitution of 
the tribunal. These emergency procedures 
are welcome, but they may not effectively 
address the needs of a party facing a 
recalcitrant opponent who refuses to 
recognize the legitimacy of the arbitration 
process. In such cases, judicial relief may be 
more effective.

The proposed language of the first two 
sentences in the sample subclause makes 
clear that the designated courts and the 
arbitral tribunal both have the power to 
issue injunctive relief in aid of arbitration.

Designating an Exclusive Judicial Forum 
That May Grant Injunctive Relief in Aid of 
Arbitration

The advantages of designating an exclusive 
jurisdiction for the granting of injunctive 
relief, which is normally the jurisdiction 
where the arbitration is seated, are that:

�� The parties know in advance where any 
court proceedings may be brought.

�� It reduces the risk of a party seeking to 
undermine the arbitration by bringing 
judicial proceedings in a foreign state (for 
example, its state of residence, where the 
party may perceive it will receive a more 
favorable decision or delay the arbitration).

The disadvantage is that a party limits 
its ability to seek judicial injunctive relief 
to a single forum, which may reduce the 
effectiveness of the relief if the chosen 
forum is not the place of residence of the 
party against whom the relief is sought. 
Therefore, where a party seeks relief 
requiring enforcement in another jurisdiction 
(for example, where it needs to enjoin the 

DRAFTING NOTE

 DRAFTING NOTES INTERNATIONAL ARBITRATION

April 2014 | practicallaw.com26 © 2014 Thomson Reuters. All rights reserved.  

191



opposing party from selling assets located in 
a jurisdiction other than the selected forum), 
that type of relief may be foreclosed by the 
exclusive forum selection clause.

Even if the parties choose an exclusive forum 
in which to seek judicial injunctive relief, 
they should not provide that any venue has 
exclusive jurisdiction over actions brought to 

enforce a judgment on any award. A party 
must be free to enforce an award anywhere 
the opposing party may have assets. 

 Search Interim, Provisional and Conservatory 
Measures in International Arbitration for 
more on the range of interim measures 
available in the context of international 
arbitration. 

 (v) – (vi) [. . .]

  (vii) [If a claim or Dispute arises under this Agreement, any Party [shall/may] request for the 
[TITLES OF COMPANY OFFICERS] to meet within [NUMBER] days at a mutually agreed time and 
place to discuss and negotiate the Dispute. The meeting may be held via telephone conference.

If the claim or Dispute has not been resolved by negotiation within [NUMBER] days after the 
scheduled meeting provided for above, then the [TITLES OF COMPANY OFFICERS] [shall/may] 
refer the matter to the [TITLES OF SENIOR COMPANY OFFICERS] of each Party who shall have 
authority to settle the Dispute (the “Senior Representatives”). The Senior Representatives will 
meet within [NUMBER] days after the end of the [NUMBER]-day period referred to above at a 
mutually agreeable time and place. The meeting may be held via telephone conference. In the 
event that the Senior Representatives are unable to resolve the claim or Dispute by negotiation 
within [NUMBER] days after their scheduled meeting, then any Party shall have the right to 
submit the Dispute to arbitration in accordance with the following arbitration clause. A party may 
submit the dispute to arbitration if any party fails to respond to a request to meet.]

 (viii) – (xi) [. . .]

For more on drafting clauses concerning the procedure for appointing 
arbitrators, providing for interim and provisional relief, and the payment of 
costs, among others, see the complete, online version of this resource. 
Search International Commercial Arbitration Clause.

SETTLEMENT NEGOTIATIONS AS A 
PRECONDITION TO ARBITRATION
The parties may wish to provide for 
the option of negotiations before 
commencement of an arbitration. Counsel 
may consider the optional language above 
for pre-arbitration negotiations, which may 
be mandatory or permissive. 

The arbitration clause should clearly state 
whether pre-arbitration negotiations are 

mandatory. If they are, the clause should set 
out clear time limits and either party should 
be entitled to commence an arbitration 
when they expire. This is necessary to avoid 
delays and disputes about whether:

�� The parties have complied with a 
negotiation provision.

�� A party may commence arbitration, and if 
so, when.

(See IBA Drafting Guidelines, para. 87.)

DRAFTING NOTE
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Protocol on Disclosure of Documents &
Presentation of Witnesses in Commercial
Arbitration

"Thank you for the protocol. It was the most succinct and lucid compendium of options for arbitration
evidence that I have seen.  It will be the basis of my future discussions with counsel concerning discovery
and evidence at hearings.  Well done!"  - Hon. William A. Dreier of Norris, McLaughlin & Marcus, P.A.

Introduction 
 
The CPR Protocol addresses concerns often expressed by users of arbitration, that there is, particularly in
disputes involving parties of di�erent nations, a lack of predictability in the ways in which the arbitration
proceedings are conducted and that arbitration is becoming increasingly more complex, costly and time-
consuming. The Protocol addresses these concerns by providing guidance in the form of recommendations
as to practices that arbitrators may follow in administering proceedings before them, including
proceedings conducted under the CPR Rules or under other ad hoc or institutional rules. The practices
recommended deal with ways in which reasonable limitations may be placed on disclosure and e�ciencies
gained in the presentation of witness testimony in arbitration hearings.

Recognizing that there may be di�erent interests and expectations on the part of arbitration users and
their counsel, the Protocol o�ers various “modes” of disclosure and presentation of witnesses, ranging
from minimal to extensive, so that the parties to an agreement to arbitrate may choose, at the time of
entering into their agreement or thereafter, the general way in which their arbitration proceedings will be
conducted in the important areas of document disclosure and witness presentation.

The Protocol is the product of two working groups of the Information Exchange Subcommittee chaired by
Prof. Thomas J. Stipanowich of the CPR Arbitration Committee. The Working Group on the presentation of
witnesses was chaired by Ben H. Sheppard, Jr. and the other Working Group, on documentary disclosure,
was chaired by me. Members of those groups and members of the Arbitration Committee who have
participated in the several meetings over the time since early in 2007 when this project was started are
listed on the last page of this document.

https://www.cpradr.org/
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Lawrence W. Newman 
Chairman of the CPR International 
Committee on Arbitration

 Preamble

1. This Protocol has two purposes. The �rst is to assist the arbitrators in CPR or other tribunals (hereinafter
“the arbitrators” or “the tribunal”) in carrying out their responsibilities under Rule 11 of the CPR Rules by
setting out general principles for dealing with requests for the disclosure of documents and electronic
information  and for establishing procedures for the testimony of witnesses. The second purpose is to
a�ord to the parties to an arbitration agreement the opportunity to adopt, before or after a dispute arises,
certain modes of dealing with the disclosure of documents and the presentation of witnesses, as they may
select from Schedules 1, 2 and 3.

2. The tribunal is encouraged to direct the attention of the parties to this Protocol at the outset of the
arbitration and to draw upon it in organizing and managing the proceeding.

3. References to CPR Rules are to the CPR Non-Administered Arbitration Rules e�ective November 1, 2007.
However, arbitrators are encouraged to draw upon this Protocol in organizing and managing arbitrations
under any of the CPR arbitration rules or under the rules of any other institution.

  As used herein, the term "documents" is intended to refer to all types of stored or recorded information,
whether in the form of physical documents or not, including electronic information.

Section 1.      DISCLOSURE OF DOCUMENTS

General Considerations

(a) Philosophy Underlying Document Disclosure

Whether or not the parties adopt any of the modes of disclosure as provided herein, parties whose
arbitrations are conducted under the CPR Rules should understand that CPR arbitrators are expected to
conduct proceedings before them in accordance with the general principle that arbitration be expeditious
and cost-e�ective as well as fundamentally fair. Consistent with this philosophy, it is expected that the
parties will ensure that their counsel appreciate that arbitration is not the place for an approach of “leave
no stone unturned,” and that zealous advocacy in arbitration must be tempered by an appreciation for the
need for speed and e�ciency. Since requests for information based on possible relevance are generally
incompatible with these goals, disclosure should be granted only as to items that are relevant and material
and for which a party has a substantial, demonstrable need in order to present its position. CPR arbitrators
should supervise any disclosure process actively to ensure that these goals are met.

(b) Attorney-Client Privilege and Attorney-Work-Product Protection

No documents obtained through inadvertent disclosure of documents covered by the attorney-client
privilege or attorney work-product protection may be introduced in evidence and any documents so

1

_________________________________ 
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obtained must upon request of the party holding the privilege or work product protection, be returned
forthwith, unless such party expressly waives the privilege or work product protection. The arbitrators
should apply the provisions of applicable law that a�ord the greatest protection of attorney client
communications and work product documents.

(c) Party-Agreed Disclosure

The parties to an arbitration may provide, in their agreement to arbitrate, or separately thereafter, for
certain modes of disclosure that they and the tribunal will follow. Suggested modes are set forth in
Schedule 1 hereto and may be agreed to by the parties in such language as the following:

“The parties agree that disclosure of documents shall be implemented by the tribunal consistently
with Mode [        ?> in Schedule 1 to the CPR Protocol on Disclosure of Documents and Presentation
of Witnesses in Commercial Arbitration.”

If the parties have agreed on the applicability of any one of such modes, the tribunal shall issue orders for
disclosure of documents pursuant to a time schedule and other reasonable conditions that are consistent
with the parties’ agreement. Any mode of disclosure so chosen by the parties shall be binding upon the
parties and the tribunal and shall govern the proceedings, unless all parties thereafter agree on a di�erent
form of disclosure. Disclosure of documents di�erent from that which is provided for in the mode of
disclosure selected by the parties may be ordered by the tribunal if it determines that there is a compelling
need for such disclosure.

(d) Disclosure of Electronic Information

 (1)   General Principles

In making rulings on disclosure, the tribunal should bear in mind the high cost and burdens associated with
compliance with requests for the disclosure of electronic information. It is frequently recognized that e-mail
and other electronically created documents found in the active or archived �les of key witnesses or in
shared drives used in connection with the matter at issue are more readily accessible and less burdensome
to produce when sought pursuant to reasonably speci�c requests. Production of electronic materials from
a wide range of users or custodians tends to be costly and burdensome and should be granted only upon a
showing of extraordinary need. Requests for back-up tapes, or fragmented or deleted �les should only be
granted if the requesting party can demonstrate a reasonable likelihood that �les were deliberately
destroyed or altered by a party in anticipation of litigation or arbitration and outside of that party’s
document-retention policies operated in good faith.

(2)   Modes of Disclosure

In order to give themselves greater assurance of predictability as to the extent of disclosure of electronic
information, the parties may wish to provide, in their agreement to arbitrate or separately thereafter, for
certain modes of disclosure of electronic information as set out in Schedule 2, pursuant to such language
as the following:

“The parties agree that disclosure of electronic information shall be implemented by the tribunal
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consistently with Mode [        ?> in Schedule 2 to the CPR Protocol on Disclosure of Documents and
Presentation of Witnesses in Commercial Arbitration.

If the parties do not select a mode of disclosure for electronic documents under Schedule 2, the mode of
disclosure selected by the parties from Schedule 1 shall apply to both electronic information and non-
electronic documents.

(3)   Preservation of Electronic Information

In view of the high cost and burden of preserving documents, particularly in the form of electronic
information, issues regarding the scope of the parties’ obligation to preserve documents for potential
disclosure in the arbitration should be dealt with at an early scheduling conference, or as soon as possible
thereafter. The parties’ preservation obligations should comport with the Schedule 2 mode of disclosure of
electronic information selected. 

(e)  Tribunal Orders for the Disclosure of Documents and Information

The arbitrators should ensure that they are su�ciently informed as to the issues to be determined, the
burden and costs of preserving and producing requested documents and other information, and the
relative value of the requested information to the issues to be determined, so as to enable the arbitrators
to make a fair decision as to the requested disclosure.

Whether or not the parties have selected one of the modes for disclosure in Schedules 1 and/or 2, the
tribunal, in making rulings on the disclosure of documents and information, should bear in mind the points
set forth below:

(1)   Timing of Disclosure

The tribunal should establish a reasonable and expeditious timetable for disclosure. Any issues or
disagreements regarding disclosure should be identi�ed and resolved as early as possible, preferably at a
scheduling conference with the parties held early in the proceeding for the purpose of discussing the scope
and timing of disclosure, identifying areas of disagreement and adopting expeditious procedures for
resolving any such disagreements.  

(2)   Burdens versus Bene�ts

Arbitrators should carefully balance the likely value of documents requested against the cost and burdens,
both �nancial and temporal, involved in producing the documents or information requested. Where the
costs and burdens of disclosure requested are likely to be substantial in comparison to the amount in
dispute or the need for the information to aid in resolving the dispute, the tribunal should ordinarily deny
such requests. If extraordinary circumstances justify production of the information, the tribunal should
condition disclosure on the requesting party’s paying to the requested party the reasonable costs of a
disclosure.

(3)   Documents for Use in Impeachment in Cross-examination
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Except for the purpose of impeaching the testimony of witnesses, the tribunal should not permit a party to
use in support of its case, at a hearing or otherwise, documents or electronic information unless the party
has presented them as part of its case or previously disclosed them. But the tribunal should not permit a
party to withhold documents or electronic information otherwise required to be disclosed on the basis that
the documents will be used by it for the impeachment of another party’s witnesses.

SCHEDULE 1

Modes of Disclosure

Mode A.  No disclosure of documents other than the disclosure, prior to the hearing, of documents that
each side will present in support of its case.

Mode B.  Disclosure provided for under Mode A together with pre-hearing disclosure of documents
essential to a matter of import in the proceeding for which a party has demonstrated a substantial need.

Mode C.  Disclosure provided for under Mode B together with disclosure, prior to the hearing, of
documents relating to issues in the case that are in the possession of persons who are noticed as witnesses
by the party requested to provide disclosure.

Mode D.  Pre hearing disclosure of documents regarding non-privileged matters that are relevant to any
party’s claim or defense, subject to limitations of reasonableness, duplication and undue burden. 

SCHEDULE 2

Modes of Disclosure of Electronic Information

Mode A.  Disclosure by each party limited to copies of electronic information to be presented in support of
that party’s case, in print-out or another reasonably usable form.

Mode B.  (1) Disclosure, in reasonably usable form, by each party of electronic information maintained by
no more than [specify number] of designated custodians. (2) Provision only of information created
between the date of the signing of the agreement that is the subject of the dispute and the date of the
�ling of the request for arbitration. (3) Disclosure of information from primary storage facilities only; no
information required to be disclosed from back up servers or back up tapes; no disclosure of information
from cell phones, PDAs, voicemails, etc. (4) No disclosure of information other than reasonably accessible
active data.  

Mode C.  Same as Mode B, but covering a larger number of custodians [specify number] and a wider time
period [to be speci�ed]. The parties may also agree to permit upon a showing of special need and
relevance disclosure of deleted, fragmented or other information di�cult to obtain other than through
forensic means.

Mode D.  Disclosure of electronic information regarding non-privileged matters that are relevant to any
party’s claim or defense, subject to limitations of reasonableness, duplicativeness and undue burden. 
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Parties selecting Modes B, C, or D agree to meet and confer, prior to an initial scheduling conference with
the tribunal, concerning the speci�c modalities and timetable for electronic information disclosure.

Section 2.       PRESENTATION OF WITNESSES

The CPR Non-Administered Arbitration Rules provide that the testimony of witnesses “may be presented in
written and/or oral form as the Tribunal may determine is appropriate.” Rule 12.2. 

(a)    Testimony of Witnesses in Written Form (Witness Statements)

Witness statements are detailed presentations in writing of the testimony, including references to
documents that are also presented, that a witness would give if questioned before the tribunal. These
statements are exchanged prior to the presentation of oral evidence at a hearing. Witnesses then appear at
the hearing to be questioned concerning their written statements.

Witness statements have been found to save considerable time that would otherwise be spent in hearings
before the tribunal and o�er other advantages as well:  They serve to eliminate surprise, narrow the issues
and permit more focused questioning of the witness at the hearings. They may also eliminate the need for
oral testimony from uncontroversial or distant witnesses. Witness statements also allow the arbitrators
and the parties to become acquainted with material facts in advance of the hearing, and they may
therefore promote settlement.

The use of witness statements is referred to in the rules of the major international arbitral institutions, in
the UNCITRAL Arbitration Rules and in the IBA Rules on the Taking of Evidence in International Commercial
Arbitration. 
The following are procedures that generally apply to the use of witness statements:

1. Each statement should be signed by the witness, contain an a�rmation of its truth and be su�ciently
detailed to constitute the entire evidence of that witness.

2. Each witness who has provided a statement must appear for examination at the evidentiary hearing by
the opposing parties and the tribunal unless the parties and the tribunal agree otherwise. The tribunal may
disregard the statement of any witness who fails to appear in support of it.

3. The parties may agree or the tribunal may direct that the witness statement shall serve as the direct
testimony of the witness. In that event, the witness should, at a hearing before the tribunal, swear or a�rm
to tell the truth, con�rm her/his witness statement following an opportunity to make any needed
corrections to the statement and then be subject to cross-examination.  However, absent party agreement,
the tribunal may consider whether to permit witnesses who have submitted a statement to respond to
questions from the sponsoring party before being cross-examined so long as this oral testimony is brief
and does not introduce matters not contained in the written statement. This allows the witness to “warm to
the seat” and permits the tribunal to hear the witness testify in her/his own words.

4. The tribunal may wish to explore with the parties alternative forms of witness statements. Although such
statements are commonly submitted in narrative form, they may also be submitted in question and answer
format, as they are in some administrative proceedings in the United States. Testimony submitted in



6/5/2018 Protocol on Disclosure of Documents & Presentation of Witnesses in Commercial Arbitration | CPR International Institute for Conflict Prev…

https://www.cpradr.org/resource-center/protocols-guidelines/protocol-on-disclosure-of-documents-presentation-of-witnesses-in-commercial-arbitration/:pf_printable/Tem

question and answer format is potentially more interesting and persuasive than a narrative text and more
nearly replicates the presentation of oral testimony.

5. The tribunal should also explore with the parties whether witness statements are to be submitted
simultaneously or sequentially, as well as the need for reply or rejoinder submissions.

6. A party may elect, a reasonable time prior to the hearing, not to question a witness presented by an
opposing party. In such event, the tribunal should consider whether it wishes to have the witness appear
before it for questioning by members of the tribunal.

(b)  Testimony of Witnesses in Oral Form

In the absence of a witness statement, the testimony of a witness is presented at a hearing through
questioning by counsel and the tribunal. Since the oral process permits the witness to present the evidence
in her/his own words, the tribunal may bene�t, especially where the credibility of a witness is important,
from having the opportunity to observe the demeanor of witness in presenting his or her position in the
case.

(c)  Depositions

Depositions are recorded sessions at which witnesses are questioned by the parties outside the presence
of the tribunal, enabling the parties to obtain information from witnesses in advance of their testifying at
the hearings.  Depositions should be permitted only where the testimony is expected to be material to the
outcome of the case and where one or more of the following exigent circumstances apply: Witness
statements are not being used, the parties agree to the taking of the deposition and/or the witness may not
be available to testify, in person or by telecommunication, before the tribunal. The tribunal should impose
strict limits on the number and length of any depositions allowed. Deposition transcripts may, as the
tribunal determines, be used at hearings or otherwise be made part of the record before the tribunal.

(d)  Determining the Appropriate Forms of Witness Evidence

The tribunal in its agenda for the initial pre-hearing conference should call to the attention of the parties
the options for the presentation of witness testimony and should explore those options with the parties at
the conference. The “Modes of Presenting Witnesses” set forth on Schedule 3, to the extent not previously
agreed on by the parties, may be useful for this purpose. See Section 2(h) below. Any of the “modes” or
variants of them can be e�ective methods for the presentation of witness testimony depending upon the
circumstances of the particular case. Any procedure elected should be applied consistently with the
expectations of the parties and their counsel and with the cost-e�ective resolution of the dispute.

(e)  Presentations by Party-Appointed Experts

Although the tribunal is empowered to appoint neutral experts, this authority appears to have been
seldom employed. Instead, the prevailing practice is for the parties to present the evidence of experts
retained by them in support of their positions.

The following procedures may be applied to the use of party-appointed experts.



6/5/2018 Protocol on Disclosure of Documents & Presentation of Witnesses in Commercial Arbitration | CPR International Institute for Conflict Prev…

https://www.cpradr.org/resource-center/protocols-guidelines/protocol-on-disclosure-of-documents-presentation-of-witnesses-in-commercial-arbitration/:pf_printable/Tem

1. At the initial conference with the parties, the tribunal should ascertain whether the parties intend to
present the evidence of expert witnesses and, if so, establish a schedule for the submission of expert
reports.

2. Each expert witness should submit a signed report, setting forth the facts considered and conclusions
reached in su�cient detail to serve as the entire evidence of the expert, together with a curriculum vitae or
other biographical information describing the quali�cations and experience of the witness.

3. The tribunal should discuss with the parties whether expert reports will be submitted simultaneously or
sequentially, and whether there will be a need for reply or rejoinder submissions from the experts.

4 Each expert who has submitted a report must appear at a hearing before the tribunal unless the parties
agree otherwise and the tribunal accepts this agreement. The tribunal may disregard the report of an
expert who fails to appear at a hearing.

5. The tribunal may wish to consider directing that, within a speci�ed period of time after the exchange of
expert reports, opposing experts on the same issues meet and confer, without the parties or their counsel
and prior to the submission of any reply expert reports, for the purpose of narrowing the scope of disputed
issues among the experts.

6. The sequencing of expert testimony may be important. In order to avoid having experts on the same
issue testify days or weeks apart, the tribunal may wish to arrange for such witnesses to testify su�ciently
close to one another in time to enable the tribunal most e�ectively to consider the subjects of their
testimony.

(f)  Hearings

As a supplement to the applicable arbitration rules, the following procedures may also apply to the conduct
of hearings:

1. The tribunal should require every witness to a�rm, in a manner determined appropriate by the tribunal,
that she or he is telling the truth. If the witness has submitted a witness statement or expert report, he or
she should con�rm the statement or report and note any corrections to it. In the tribunal’s discretion the
witness whose testimony has been presented in writing may thereafter be brie�y questioned by the party
presenting the witness, provided that no new testimony other than corrections is presented in this way.

2. The tribunal may consider whether to direct that expert or fact witnesses appear before them at the
same time for questioning, in a process known as “witness conferencing.” A typical application is for expert
witnesses to provide their written or oral testimony separately and then appear jointly for further
questioning by the tribunal and counsel.

(g)  Cross examination of Witnesses

Any witness whose testimony is received by the tribunal must be made available for examination by other
parties and the tribunal. The form and length of cross examination should be such as to a�ord a fair
opportunity for the testimony of a witness to be fully clari�ed and/or challenged.
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(h)  Party-Agreed Procedures for the Presentation of Witnesses

The parties to an arbitration may provide, in their agreement to arbitrate, or separately thereafter (as in an
initial conference with the tribunal – see paragraph (d) above), for certain modes of witness presentation
that they and the tribunal will follow. Suggested modes are set forth in Schedule 3 hereto and may be
agreed to by the parties in such language as the following:

“The parties agree that the presentation of witnesses shall be implemented by the tribunal
consistently with Mode [     ?> concerning witness presentation selected from Schedule 3 to the CPR
Protocol on Disclosure of Documents and Presentation of Witnesses in Commercial Arbitration.”

If the parties have agreed on the applicability of any one of such modes, the tribunal shall issue orders and
shall conduct the proceeding consistently with the parties’ agreement. Any agreed mode of witness
presentation shall be binding on the parties and the tribunal and shall govern the proceedings, unless all
parties thereafter agree on a di�erent form of witness presentation. The tribunal may direct the use of
procedures apart from the mode of presentation selected by the parties if it determines that there is a
compelling need for such procedure.

SCHEDULE 3 
 
Modes of Presenting Witnesses

Mode A.   Submission in advance of the hearing of a written statement from each witness on whose
testimony a party relies, su�cient to serve as that witness’s entire evidence, supplemented, at the option of
the party presenting the witness, by short oral testimony by the witness before being cross-examined on
matters not outside the written statement. No depositions of witnesses who have submitted statements.

Mode B.   No witness statements. Direct testimony presented orally at the hearing. No depositions of
witnesses.

Mode C.   As in Mode B, except depositions as allowed by the tribunal or as agreed by the parties, but in
either event subject to such limitations as the tribunal may deem appropriate. 
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Introduction 

 

 This annotated model federal arbitration witness summons (so titled because 

the Federal Arbitration Act (“FAA”) uses the term “summon” rather than 

“subpoena” in Section 7) brings together in one resource guidance on law and 

practice in regard to the issuance by arbitrators of compulsory process for evidence 

to be obtained from non-party witnesses.
1
  A major impetus for this project was the 

amendment of Rule 45 of the Federal Rules of Civil Procedure in December 2013, 

which in relevant part provided for nationwide service of a federal judicial 

subpoena.  By implication, a federal arbitral witness summons, which per FAA 

Section 7 is to be served in the same manner as a federal judicial subpoena, now 

may be served nationwide.  The consequences are likely to be (i) more extensive 

proposed and actual use of arbitral subpoenas than was the case when an arbitrator 

could compel attendance only of a witness found within 100 miles of the place of 

arbitration, and (ii) a greater frequency of litigation concerning the witness’s duty 

of compliance. 

 

 The structure of this document, as the Table of Contents indicates, is to 

provide a Model Summons and a series of annotations that discuss applicable law 

and/or issues of practice and policy.  The annotations are keyed to aspects of the 

Model Summons by footnotes (or hyperlinks) in the Model Summons, so the 

reader can readily refer to the analysis that underlies the various components of the 

Model Summons. 

    

                                           
1
   The subject of non-party evidence in international arbitration has been addressed in two 

recent reports by the International Commercial Disputes Committee of the New York 

City Bar Association. See Obtaining Discovery from Non-Parties in International 

Arbitration in the United States, 20 Am. Rev. Int’l Arb. 421 (2009); 28 U.S.C. § 1782 as 

a Means of Obtaining Discovery in Aid of International Commercial Arbitration ─ 

Applicability and Best Practices, http://www.nycbar.org/pdf/report/1782_Report.pdf 

(2008).  
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CASE NO. [if applicable]
2
 

[OPTIONAL:  CAPTION IDENTIFYING THE PROVIDER ORGANIZATION AND/OR 

APPLICABLE RULES OF ARBITRATION]  

IN THE MATTER OF AN ARBITRATION   

BETWEEN:   

   

X COMPANY, INC.,   

   

Claimant,   

   

And   

   

Y LLC,   

   

Respondent.   
 

ARBITRATION SUMMONS
3
 TO TESTIFY AND PRESENT DOCUMENTARY 

EVIDENCE AT AN ARBITRATION HEARING
4
 

TO: [J. Smith]
5
 

[Z Corporation]
6
 

 [address] 

 [City], [State]
7
 

 

By the authority conferred on the undersigned arbitrators8 by Section 7 of 

the United States Arbitration Act (9 U.S.C. § 7), you are hereby SUMMONED to 

                                           
2
 See Annotation L (Procedure in Regard to Arbitral Subpoenas Governed by FAA Section 

7). 

3
 See Annotation A (Denomination as “Witness Summons”). 

4
 See Annotation K (Arbitral Role in Deciding Enforceability of Subpoenas). 

5
 See Annotation B (Natural Person As Witness Summons Recipient). 

6
  See Annotation J (Arbitral Subpoena Based on FRCP 30(b)(6)). 

7
 See Annotation C (Location of the Witness/Nationwide Service).  
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 -2- 

attend as a witness at a hearing before one or more of the undersigned arbitrators
9
 

to be held on [insert date providing reasonable notice] at 10:00 a.m. at the offices 

of the [X Law Firm], [insert address], [City], [State],
10

 and to bring with you to the 

hearing the documents identified in Schedule A annexed to this SUMMONS.
11

 

Provided that this SUMMONS has been served upon you in the same 

manner as is required of a judicial subpoena under Rule 45 of the Federal Rules of 

Civil Procedure,
12

 then if you shall refuse or neglect to obey this SUMMONS, 

upon petition the United States District Court for the District of [State]
13

 or a 

competent court of the State of [State]
14

 may compel your attendance, or punish 

you for contempt in the same manner provided by law for securing the attendance 

of witnesses or their punishment for neglect or refusal to attend in the courts of the 

United States.  

You may address questions concerning this SUMMONS to the attorneys [or 

the Case Manager [if applicable]]
15

 identified below.  Any application by you to 

quash or modify this SUMMONS in whole or in part should be addressed to the 

arbitral tribunal
16

 in writing [and sent via the Case Manager [if applicable]], with 

copies to counsel for the parties, except that a motion upon the ground that the 

SUMMONS is unenforceable under Section 7 of the U.S. Arbitration Act may also 

                                           
8
 See Annotation D (Who May Issue a Subpoena). 

9
 See Annotation E (Viability of Pre-Hearing Discovery Subpoenas). 

10
 See Annotation F (Place of Hearing). 

11
 See Annotation G (Scope of “Duces Tecum” Witness Summons).  

12
 See Annotation C (Location of the Witness/Nationwide Service).  

13
 See Annotation F (Place of Hearing). 

14
 See Annotation H (Subject-Matter Jurisdiction to Enforce Witness Summons). 

15
 The Model encourages the witness to communicate with counsel for the parties and the 

Case Manager, if applicable, to avoid ex parte communications between the witness and 

the arbitral tribunal. 

16
  See Annotation I (Proper Setting for Witness to Raise Objections) 
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be addressed to the United States District Court for the District of [State] or a 

competent court of the State of [State].
17

  

The attorneys for the Claimant in this arbitration are [identify firm] (attn. 

[responsible attorney]), [address] [phone] [email address]. 

The attorneys for the Respondent in this arbitration are [identify firm] (attn. 

[responsible attorney]), [address] [phone] [email address]. 

[The Case Manager [if applicable] is [identify] [phone] [email address].]  

Dated:  [Month] [Day], [Year] 

   

[name], Arbitrator [name] Presiding 

Arbitrator 

[name], Arbitrator 

[Address] [Address] [Address] 

 

                                           
17

 Annotation H (Subject-Matter Jurisdiction to Enforce Witness Summons). 
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Annotation A: Denomination as “Witness Summons” 

 FAA Section 7 refers to the compulsory process issued by an arbitrator as a 

“summons” and states that it should be served “in the same manner as subpoenas.”  

We therefore make this formal distinction in the text of the Model Summons.  In 

our annotations, however, we use interchangeably the terms “summons” and 

“subpoena” to refer to an arbitrator’s compulsory process to a non-party witness. 
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Annotation B: Natural Person as Witness Summons Recipient 

 It is recommended to identify a natural person as the witness whenever 

possible.  In a judicial proceeding, a party might in discovery serve a subpoena 

based on Rule 30(b)(6) of the Federal Rules of Civil Procedure (“FRCP”) and 

require the corporate recipient to identify a representative to testify.  Uncertainty 

exists about whether such an approach is permissible in arbitration.  For further 

explanation, see Annotation J (Arbitral Subpoena Based on FRCP 30(b)(6)).   
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Annotation C: Location of the Witness/Nationwide Service   

The Summons may be issued to a witness residing at a considerable distance 

from the place of the arbitration.  This is the consequence of amendments to Rule 

45 of the Federal Rules of Civil Procedure (“FRCP”) in December 2013 that 

provide for nationwide service of process of a judicial subpoena.  See Annotation F 

(Place of Hearing).  Section 7 of the FAA provides that the arbitral witness 

summons “shall be served in the same manner as subpoenas to appear and testify 

before the court.”  FRCP 45(b)(2) as amended December 1, 2013 provides that “[a] 

subpoena may be served at any place within the United States.” 
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Annotation D: Who May Issue a Subpoena 

 Statutory background.  Section 7 of the FAA provides that “the arbitrators, 

or a majority of them” (emphasis supplied) may “summon in writing any person to 

attend before them or any of them.”  Section 7 further provides that “[said] 

summons shall issue in the name of the arbitrator or arbitrators, or a majority of 

them.”  Section 7 therefore provides no authority for the issuance by counsel of a 

summons or subpoena, signed by such counsel, for a party to testify or produce 

records in an arbitration.  In this respect Section 7 of the FAA differs from Section 

7505 of the New York Civil Practice Law and Rules (“CPLR”), which provides:  

“An arbitrator and any attorney of record in the arbitration proceeding has the 

power to issue subpoenas” (emphasis supplied).   

Caselaw.  Federal court decisions suggest, even if they do not squarely hold, 

that state laws and rules conferring power on attorneys to issue subpoenas are not 

applicable in an arbitration to which the FAA applies , at least unless the parties 

have expressly agreed upon use of state law rules of arbitral procedure.  See, e.g., 

Nat’l Broadcasting Co. v. Bear Stearns & Co., 165 F.3d 184, 187 (2d Cir. 1999) 

(Section 7 “explicitly confers authority only upon arbitrators; by necessary 

implication, the parties to an arbitration may not employ this provision to 

subpoena documents and witnesses”); St. Mary’s Med. Center v. Disco Aluminum 
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Prods., 969 F.2d 585, 591 (7th Cir. 1992); Burton v. Bush, 614 F.2d 389, 390 (4th 

Cir. 1980); Kenney, Becker LLP v. Kenney, 2008 WL 681452, at *2 (S.D.N.Y. 

Mar. 10, 2008) (citing NBC for the proposition that “under the Federal Arbitration 

Act . . . only arbitrators – and not parties to an arbitration – have the authority to 

issue subpoenas”); Suratt v. Merrill Lynch, Pierce Fenner & Smith, Inc., 2003 WL 

24166190, at *2 (S.D. Fla. July 31, 2003) (granting motion to quash attorney-

issued subpoena because “[t]he FAA does not allow attorney-issued subpoenas in 

arbitration actions”).  To the extent these cases held that an attorney-issued 

subpoena was improper, they did so on the basis that FAA Section 7 did not 

provide for it.   

But these courts were not asked to find that a state law or rule allowing 

attorney-issued subpoenas in arbitration was pre-empted by the FAA.  No federal 

court, to our knowledge, has directly answered the question whether FAA Section 

7 pre-empts state arbitration rules concerning the powers of arbitrators or parties to 

issues subpoenas to non-parties for evidence to be used in an arbitration.  Thus if 

an attorney in a New York-seated arbitration issued a subpoena upon the purported 

authority of CPLR 7505, in a case involving interstate or international commerce, 

it would apparently be a question of first impression in the Second Circuit whether 

CPLR 7505 is pre-empted by FAA Section 7. 
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 Party agreement on state procedures.  Federal case law suggests that one 

approach that may authorize use of state law procedures in an FAA arbitration 

would be for the parties to agree to such procedures, thereby triggering the federal 

policy in favor of enforcing the parties’ agreed-upon procedures.  See 

Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 63-64 (1995) 

(generic choice-of-New-York-law clause in contract containing arbitration clause 

to which the FAA applies should be construed to make applicable only substantive 

principles of New York law and not New York law restricting the powers of 

arbitrators); Volt Info. Sciences, Inc. v. Board of Trustees of Leland Stanford Univ., 

489 U.S. 468, 476 (1989) (FAA does not reflect congressional intent to occupy the 

entire field of arbitration, and FAA does not prevent enforcement of agreements to 

arbitrate under rules different from those set forth in the FAA itself); Savers Prop. 

& Cas. Ins. Co. v. Nat’l Union Fire Ins. Co., 748 F.3d 708, 715-16 (6th Cir. 2014) 

(“Although the FAA generally preempts inconsistent state laws and governs all 

aspects of arbitrations concerning ‘transaction[s] involving commerce,’ parties 

may agree to abide by state rules of arbitration, and ‘enforcing those rules 

according to the terms of the agreement is fully consistent with the goals of the 

FAA’”); Bacardi Int’l Ltd. v. V. Suarez & Co., 719 F.3d 1, 13 n.16 (1st Cir. 2013) 

(“[T]o use local arbitration rules instead of the FAA, the contract must say so 
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unequivocally”); Ario v. Underwriting Members of Syndicate 53 at Lloyd’s, 618 

F.3d 277, 288 (3d Cir. 2010) (“We have interpreted the FAA and Volt to mean that 

‘parties [may] contract to arbitrate pursuant to arbitration rules or procedures 

borrowed from state law, [and] the federal policy is satisfied so long as their 

agreement is enforced.’”).  
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Annotation E: Viability of Pre-Hearing Discovery Subpoenas 

 Federal court decisions addressing pre-hearing document discovery.  

Some federal courts of appeals have interpreted the text of Section 7 to require the 

appearance of the witness at a hearing before one or more members of the arbitral 

tribunal, and thus have concluded that Section 7 does not permit a documents-only 

arbitral subpoena for pre-hearing production of documents by a non-party witness.  

This was the position taken by the Third Circuit (in an opinion authored by then 

Circuit Judge Samuel Alito) in Hay Group, Inc. v. E.B.S. Acquisition Corp., 360 

F.3d 404 (3d Cir. 2004).  The Second Circuit agreed with the Third Circuit in Life 

Receivables Trust v. Syndicate 102 at Lloyd’s of London, 549 F.3d 210 (2d Cir. 

2008).   

The implication of the reasoning in both decisions – that the language of 

Section 7 requires the attendance of a witness at a hearing before one or more 

arbitrators – is that Section 7 also precludes an arbitral subpoena for a pre-hearing 

discovery deposition, but this issue was not directly presented in either case.  Both 

of these courts rejected the view adopted by the Eighth Circuit that, under Section 

7, “implicit in an arbitration panel’s power to subpoena relevant documents for 

production at a hearing is the power to order the production of relevant documents 

for review by a party prior to the hearing.”  In Re Sec. Life Ins. of Am., 228 F.3d 
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865, 870-71 (8th Cir. 2000).  The Second and Third Circuits also rejected the view 

adopted by the Fourth Circuit that, while Section 7 generally precludes discovery 

subpoenas, discovery subpoenas may be allowed exceptionally upon a showing of 

special need or hardship.  COMSAT Corp. v. Nat’l Sci. Found., 190 F.3d 269, 276 

(4th Cir. 1999).  

 For federal cases that follow Life Receivables and Hay Group and deny 

enforcement of pre-hearing discovery outside the presence of an arbitrator, see 

Chicago Bridge & Iron Co. v. TRC Acquisition, LLC, 2014 WL 3796395 (E.D. La. 

July 29, 2014); Ware v. C.D. Peacock, Inc., 2010 WL 1856021 (N.D. Ill. May 7, 

2010); Empire Fin. Group v. Pension Fin. Servs., Inc., 2010 WL 742579 (N.D. 

Tex. Mar. 3, 2010); Kennedy v. Am. Express Travel Related Servs., 646 F. Supp. 

2d 1342 (S.D. Fla. 2009).  For a district court case following the Eighth Circuit 

position that the power to require pre-hearing discovery is implicit in Section 7, see 

Ferry Holding Corp. v. GIS Marine, LLC, 2012 WL 88196, at *2-3 (E.D. Mo. Jan. 

11, 2012).  An older case predating the emergence of the conflict between the 

Circuit courts finds the position that arbitrators may not order pre-hearing non-

party discovery to be “unfounded.”  See Stanton v. Paine Webber Jackson & 

Curtis, Inc., 685 F. Supp. 1241, 1243 (S.D. Fla. 1988).  
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 New York State court decisions addressing pre-hearing document 

discovery.  The Appellate Division of New York Supreme Court, First Department, 

in a 2005 case (pre-dating Life Receivables) held that in a case governed by the 

FAA, it would apply Section 7 to permit discovery depositions of non-parties 

pursuant to a summons “where there is a showing of ‘special need or hardship,’ 

such as where the information sought is otherwise unavailable.”  ImClone Sys. Inc. 

v. Waksal, 22 A.D.3d 387, 388 (1st Dep’t 2005).  The Court stated that it would 

adhere to this view “in the absence of a decision of the United States Supreme 

Court or unanimity among the lower federal courts.”  Id.  We are not aware of any 

New York State appellate decision after Life Receivables that either follows or 

overrules ImClone in light of Life Receivables.  At least one New York State trial 

court has followed Imclone after and notwithstanding Life Receivables, finding that 

pre-hearing document discovery by subpoena under FAA Section 7 to a non-party 

may be ordered upon a showing of special need or hardship (although in that case 

the court found that this test was not satisfied).  Connectu v. Quinn Emanuel 

Urquhart Oliver & Hedges, No. 602082/08, slip op. at 10 (Sup. Ct. N.Y. Cnty. 

Mar. 11, 2010).   

Implications of federal-state split in New York.  For New York practitioners, 

the divergence between the position of the Appellate Division of the New York 
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Supreme Court and the Second Circuit, if it continues, may be significant, as many 

Section 7 subpoenas in domestic cases involving interstate commerce may have to 

be enforced in the New York courts because federal subject matter jurisdiction is 

absent.  See, e.g., Stolt-Nielsen SA v. Celanese AG, 430 F.3d 567, 572 (2d Cir. 

2005) (holding that Section 7 of the FAA does not, by virtue of its reference to 

federal district courts as courts that may compel compliance, create federal 

question subject matter jurisdiction for enforcement of subpoenas in FAA-

governed arbitrations, and that Section 7, like other provisions of FAA Chapter 1, 

requires an independent basis for federal subject matter jurisdiction).  See 

Annotation H (Subject-Matter Jurisdiction to Enforce Arbitral Witness Summons). 

 Practice question:  how should a tribunal conduct document production?  

Assuming that a tribunal adopts the position in Life Receivables and Hay Group, a 

practice question is presented:  How should the tribunal conduct the procurement 

of documents from the non-party witness if the parties and witness do not agree?  

(If there is agreement, the non-party often will elect to avoid the inconvenience of 

a testimonial appearance by a documents custodian by delivering the requested 

documents to counsel for the parties.  Thus pre-hearing non-party discovery may 

often occur simply because it is the path of least resistance).  
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 The Model Summons contemplates that, absent agreement of the parties, the 

documents sought will be received into evidence in conjunction with testimony 

from a non-party witness at a hearing at which the parties and one or more 

members of the tribunal would be present.  We believe this is required by the text 

of Section 7, which contemplates that document production should be an adjunct to 

the testimony of a witness.  This interpretation of Section 7 is supported by the fact 

that, as the Third Circuit in Hay Group observed, the forerunner of modern Rule 

45 of the Federal Rules of Civil Procedure (“FRCP”) as it was at the time Section 7 

was adopted did not permit a documents-only subpoena.   

Tribunals retain discretion, however, to conduct a witness hearing in any 

fashion that comports with due process and so it is not inevitable that the physical 

presence of the arbitrator and the witness in the same place is necessary.  If the 

parties waive cross-examination, the witness’s testimony could be presented 

through a witness statement or declaration.  There should be no obstacle to the 

fulfillment of the testimonial requirement, if the witness consents, via a telephonic 

or video-conferenced hearing during which the documents are received by an 
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electronic submission.
18

  In order to comply with the view that this is not discovery 

but a hearing preceding the final merits hearing, the tribunal should receive the 

documents as evidence and may then rely upon them in an award whether or not 

the parties in their further submissions refer to them. 

 In practice, arbitrators will continue to be asked to issue pre-hearing 

subpoenas for discovery, especially when the witness resides in a location within a 

federal judicial circuit that either takes an approach to Section 7 that permits an 

arbitral summons for discovery in at least some instances (e.g., the Fourth and 

Eighth Circuits) or has not taken a position on the question.  We believe the 

Second and Third Circuit decisions are well reasoned, and faithful to the text of 

Section 7, and that in practice it makes sense for arbitrators to issue witness 

summonses that conform to the evidentiary-hearing model.  The Model Summons 

is therefore structured along those lines.  If the witness agrees to a discovery-like 

procedure, the interests of the party that sought compulsory discovery are not 

prejudiced, and the subpoena functions as a sort of predictable back-up method for 

obtaining the non-party’s evidence.  

                                           
18

  As we discuss in Annotation F, while we believe that taking testimony telephonically or 

by videoconference does not require a witness to consent, it may be prudent to obtain that 

consent where possible. 
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 Subpoenas for pre-hearing witness testimony.  In the Life Receivables and 

Hay Group cases, the Second and Third Circuits, respectively, reversed orders of 

the district courts that had enforced subpoenas for pre-hearing document 

production by non-party witnesses.  The decisions therefore implied that a 

subpoena requiring pre-hearing document production at a hearing held in the 

presence of one or more of the arbitrators would be enforceable.  But the question 

of enforceability of a subpoena for witness testimony was not directly involved in 

the Life Receivables and Hay Group cases, and therefore those decisions did not 

squarely answer the question of whether Section 7 permits a non-party subpoena 

for witness testimony at a proceeding held in the presence of one or more 

arbitrators that is not the arbitration hearing on the merits.   

Prior to Life Receivables, the Second Circuit in Stolt-Nielsen SA v. Celanese 

AG, 430 F.3d 567, 577 (2d Cir. 2005), had affirmed enforcement of a subpoena for 

witness testimony at a hearing before the arbitrators to be held prior to the 

arbitration merits hearing, and rejected the contention that the pre-merits timing of 

the non-party witness hearing converted the proceeding into a deposition not 

permitted under Section 7.  The Second Circuit held that “there is nothing in the 

language of Section 7 that requires, or even suggests,” that the non-party witness 

may only be required to attend and testify at the merits hearing.  Id. at 579-80.  
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Based upon Life Receivables and/or Hay Group, arbitral subpoenas that 

specifically required a witness to appear and give testimony at a pre-merits hearing 

have been enforced.  E.g., Bailey Shipping Ltd. v. Am. Bureau of Shipping, 2014 

WL 3605606 (S.D.N.Y. July 18, 2014); In re Nat’l Fin. Partners Corp., 2009 WL 

1097338 (E.D. Pa. April 21, 2009).  
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Annotation F: Place of Hearing 

 The Model Summons envisions that the arbitrators will convene a hearing to 

secure the testimony of a witness (or receive documents) at or near the place where 

the witness is located, rather than at the place of arbitration.  This procedure results 

from the interplay of the nationwide service of process provisions of Rule 45 of the 

Federal Rules of Civil Procedure (“FRCP”), the limitations in that Rule on how far 

a witness may be compelled to travel and the language of FAA Section 7 that calls 

for the summons to be enforced by “the United States district court for the district 

in which such arbitrators, or a majority of them, are sitting.”  

Nationwide service of process and distant witnesses.  FAA Section 7 

provides in part that the arbitral witness summons “shall be served in the same 

manner as subpoenas to appear and testify before the court.”  As amended effective 

December 1, 2013, FRCP 45(b)(2) provides that a judicial subpoena may be served 

anywhere in the United States.  Previously the subpoena could be served only 

within the judicial district of the issuing court, within 100 miles of the courthouse 

of the issuing court, or state-wide where the judicial district was within a state 

whose civil procedure law provided for state-wide service of process.    The new 

availability of nationwide service of process has implications for a witness 
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summons issued by an arbitral tribunal under FAA Section 7 to a witness located at 

a considerable distance from the seat of the arbitration.  

 If the witness does not indicate willingness to comply, the arbitral summons 

served in a far-flung corner of the country with the benefit of the new Rule 45 

provision for nationwide service of process may need to be enforced by the federal 

court or a competent state court in the judicial district where the arbitrators are 

“sitting.”  See Annotation H (Subject-Matter Jurisdiction to Enforce Arbitral 

Witness Summons).  Section 7 states:  “[T]he United States district court for the 

district in which such arbitrators, or a majority of them, are sitting may compel the 

attendance of such person or persons before said arbitrator or arbitrators, or punish 

said person or persons for contempt in the same manner provided by law for 

securing the attendance of witnesses or their punishment for neglect or refusal to 

attend in the courts of the United States.”  (Emphasis added.) 

 Court decisions on place of hearing prior to nationwide service rule.  The 

new statutory authorization for nationwide service of process clears at least one 

procedural hurdle to such enforcement:  that there must be statutory authorization 

for the service of process as a precondition to personal jurisdiction over the witness 

in the enforcing federal district court.  That was a problem under FAA Section 7 

before the recent Rule 45 amendment.  In Dynegy Midstream Servs., LP v. 
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Trammochem, 451 F.3d 89 (2d Cir. 2006), an arbitral tribunal sitting in New York 

issued a subpoena to a Houston witness calling for production of documents at a 

Houston location.  When the witness ignored the subpoena, a motion to compel 

compliance was made in the U.S. District Court for the Southern District of New 

York, the motion was granted, and the Houston witness appealed on grounds that 

the New York federal district court lacked personal jurisdiction.  The Second 

Circuit agreed, holding that personal jurisdiction over the Houston witness could 

not exist because FAA Section 7 in conformity with Rule 45 did not authorize a 

New York-based arbitral tribunal summons to be validly served on a Houston 

witness in Houston, just as Rule 45 would not allow a Southern District of New 

York trial subpoena to be validly served on a Houston witness in Houston.  

 A similar outcome occurred in Legion Ins. Co. v. John Hancock Mutual Life 

Ins. Co., 33 Fed. Appx. 26 (3d Cir. April 11, 2002). There, the Third Circuit held 

that the U.S. District Court for the Eastern District of Pennsylvania did not have 

power to enforce a subpoena, issued by an arbitral tribunal in Philadelphia, 

directed to a non-party witness located in Florida, which required the witness to 

appear for deposition in Florida and to bring with him certain documents and 

papers.  The Court relied on the language in Section 7 that arbitration subpoenas 

“shall be served in the same manner as subpoenas to appear and testify before the 
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court,” and held:  “In light of the territorial limits imposed by Rule 45 upon the 

service of subpoenas, we conclude that the District Court did not commit error in 

denying John Hancock’s motion to enforce the arbitration subpoena.”  Id. at 28. 

 Remaining limits on personal jurisdiction.  Rule 45(b)(2) as amended to 

permit nationwide service of a judicial subpoena, and by extension nationwide 

service of an arbitral summons to a non-party witness, solves the threshold 

personal jurisdiction problem found to exist in Dynegy and in Legion Insurance.  

But this does not mean that the federal district court at the seat of the arbitration 

will always have personal jurisdiction over a witness upon whom valid personal 

service of the arbitral summons has been made.  Statutory authorization for 

nationwide service of process is a necessary step to establish personal jurisdiction, 

but there are two more steps:  personal jurisdiction must be available under the law 

of the state in which the district court is located, and if that law extends personal 

jurisdiction to the federal Constitutional limit, the subpoena must also comport 

with due process under the U.S. Constitution.  See Licci v. Lebanese Canadian 

Bank, 673 F.3d 50, 60-61 (2d Cir. 2012).  

 Now that nationwide service of an arbitral summons is possible, two 

questions linked to personal jurisdiction over the non-party witness for 

enforcement purposes arise: 
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 1) Can an arbitral summons require the witness to appear at a hearing at the 

place of arbitration even though it is far distant from his or her domicile? 

 2) If the summons calls for a hearing near the domicile of the witness, with 

arbitrators in attendance, do the local courts have power under Section 7 to enforce 

compliance?  

Can a summons require the witness to travel to the  place of arbitration?  

On the first question, as to where the witness might be required to attend a hearing, 

the Rule 45 amendments have not fundamentally changed the Rule’s geographic 

boundaries for the place of compliance, but merely consolidate them in amended 

Rule 45(c).  Rule 45(c)(1) now provides, “A subpoena may command a person to 

attend a trial, hearing, or deposition only as follows:  (A) within 100 miles of 

where the person resides, is employed, or regularly transacts business in person; or 

(B) within the state where the person resides, is employed, or regularly transacts 

business in person, if the person (i) is a party or a party’s officer; or (ii) is 

commanded to attend a trial and would not incur substantial expense.”  Thus, an 

arbitral summons cannot properly call for a non-party witness to travel to a hearing 

more than 100 miles from where the witness resides, is employed or regularly 

transacts business, except that the witness can be required to travel further within 

the state if the witness would not incur substantial expense. 
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 What court enforces the summons?  As for the enforcing court, the 

amendments to Rule 45 now make it clear that the federal district court at the place 

of compliance with a judicial subpoena is the court in which enforcement should 

be sought, unless that court elects to transfer the enforcement case to the federal 

district where the action is pending.  This effects no real change in judicial practice 

as to enforcement, except that previously the federal district court at the place of 

compliance was the court in whose name a judicial subpoena for pre-trial 

discovery was issued by an attorney as an “officer of the court,” and now such a 

subpoena is issued in the name of the federal district court where the action is 

pending.  In parallel to federal judicial subpoena practice, we believe that the 

federal district court at the place of proposed compliance with the arbitral 

subpoena (or a state court if there is no basis for federal subject-matter jurisdiction, 

see Annotation H (Subject-Matter Jurisdiction to Enforce Arbitral Witness 

Summons)) should be the enforcement court. 

 Limitations in FAA Section 7 on where the witness hearing can take place.  

The question arises whether an arbitral summons can call for attendance at a 

hearing to be held at a place other than the seat/locale of the arbitration.  As 

illustrated by the Dynegy and Legion Insurance cases, before the December 1, 

2013 amendment, Rule 45’s territorial limitation on service of process answered 
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the place-of-compliance question, making it impossible to secure non-party 

evidence from witnesses not within striking distance of the place of arbitration.  

But now that an arbitral summons, like a federal subpoena, may be served 

nationwide, the question is squarely presented whether there are territorial limits 

on where a witness served with an arbitral summons may be required to appear to 

give evidence in the arbitration. 

 Section 7 lodges power to enforce the arbitral summons by an order 

compelling the witness to appear, or by an order of contempt for non-compliance, 

in “the United States district court for the district in which such arbitrators, or a 

majority of them, are sitting.”  If the arbitrators (or a majority of them) elect to 

convene a hearing in the district where the witness resides, there is no obstacle to 

personal jurisdiction over the witness in the local federal district court, and that 

court (provided it has subject-matter jurisdiction (Annotation H)) may enforce the 

subpoena under Section 7 if the arbitrators “are sitting” in that district.  Federal 

courts to our knowledge have not considered this question.  In the case of a federal 

judicial discovery subpoena, whether for documents or a deposition, amended Rule 

45 specifically provides that the enforcement court shall be the federal district 

court embracing the place of residence or employment of the witness.  If that is the 

correct paradigm for arbitral subpoena practice, then it would follow that the 
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federal district court embracing the place of compliance with the arbitral subpoena, 

or the competent state court at that place, should be the enforcement court. 

 If, by contrast, the place where the arbitrators “are sitting” under Section 7 

refers to a single fixed location that has been designated as the place of arbitration 

– the seat of the arbitration, in international arbitration parlance – then there is only 

one federal judicial district where courts (federal and state) have enforcement 

power, and their ability to exercise that power over a distant witness would depend 

upon those courts having personal jurisdiction over the witness.  But if the 

arbitrators “are sitting,” in Section 7 terms, at the hearing location specified in their 

summons, then enforcement power will be lodged in the federal judicial districts 

where witnesses served with arbitral summonses are found. 

 We favor this interpretation for several reasons.  First, it ensures that 

enforceability of an arbitral subpoena will not depend on personal jurisdiction over 

the witness in a court at the place of arbitration, a criterion which would make the 

availability of non-party testimony unpredictable and would invite collateral 

litigation over the personal jurisdiction issue.  Second, it is logical that the witness 

should not face the inconvenience and cost of defending a motion to compel 

compliance in a court at a distant place of arbitration, when that burden is not 

imposed on a witness served with a federal deposition subpoena because such a 
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witness must be compelled in a proceeding before the federal district court in the 

locale of the witness.  Third, this interpretation aligns judicial enforcement power 

in international arbitrations seated in the United States with the typical provisions 

of international arbitration rules permitting arbitrators to convene hearings at any 

place convenient for obtaining evidence.
19

  Fourth, this interpretation does no 

violence to the language of Section 7 because the term “sitting” does not clearly 

and unambiguously refer to the legal seat of the arbitration as opposed to the place 

where the arbitrators gather to hear evidence.  Fifth, this interpretation does not 

violate, and indeed can be seen as consistent with, the expressed intent of Congress 

                                           
19

 From an arbitration procedure perspective, there is usually no difficulty in having the 

arbitrators venture out physically or virtually to a location other than the place of 

arbitration to conduct proceedings.  For example, under Rule 11 of the Commercial 

Arbitration Rules of the American Arbitration Association:  “The arbitrator, at the 

arbitrator’s sole discretion, shall have the authority to conduct special hearings for 

document production purposes or otherwise at other locations (i.e., other than the agreed 

or designated ‘locale’ of the arbitration) if reasonably necessary and beneficial to the 

process.”  Further, Rule 32(c) of the Commercial Rules provides: “When deemed 

appropriate, the arbitrator may also allow for the presentation of evidence by alternative 

means including video conferencing, internet communication, telephonic conferences and 

means other than an in-person presentation.  Such alternative means must afford a full 

opportunity for all parties to present any evidence that the arbitrator deems material and 

relevant to the resolution of the dispute and, when involving witnesses, provide an 

opportunity for cross-examination.”  See also, to similar effect, Rules 17(2) and 20(2) of 

the International Arbitration Rules of the International Centre for Dispute Resolution, and 

Article E-9 of the International Expedited Procedures, effective as of June 1, 2014.  This 

is in conformity with the provisions that have long been included in the UNCITRAL 

Arbitration Rules and most institutional rules for international arbitration, permitting the 

tribunal to convene hearings at locations other than the seat of the arbitration.  
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in the enactment of Section 7 – as it appears to have been Congress’s intent that 

Section 7 would evolve in parallel with changes in federal judicial practice with 

regard to non-party witnesses.  If, after the 2013 Rule 45 amendments, the “are 

sitting” language were construed to refer only to the court at the place of 

arbitration, the ability of the parties and arbitrators in an arbitration to obtain 

relevant and material testimony from non-parties would be significantly less than 

in litigation before the federal courts.  

 The more restrictive interpretation, i.e., that only a court at the place of 

arbitration is located where the arbitrators “are sitting,” significantly limits the 

actual impact on arbitral evidence gathering of the extension of nationwide service 

of process to arbitral witness summonses.  This may be said to conform to a view 

of arbitration as a private method of dispute resolution between the parties that 

involves less fact gathering and places fewer burdens on non-disputants than does 

court litigation.  As set forth in a separate annotation to this Model Summons (see 

Annotation E (Viability of Pre-Hearing Discovery Subpoenas)), our interpretation 

of Section 7 supports this view of arbitration in the requirement that evidence 

should be gathered from non-parties in the presence of the arbitrator.  We believe 

that the Congress that enacted Section 7 in 1925 left the matter of where arbitrators 

might “sit” to hold such hearings without specific restriction.   
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Hearing witnesses by video link.  Suppose, for example, that an arbitral 

tribunal sitting in New York does wish to hear from an unwilling non-party witness 

residing in Seattle.  Suppose the tribunal issues a subpoena that calls for the 

witness to appear and give testimony by video conference at the offices of a Seattle 

law firm or in the Seattle regional office of the AAA, with a video link to a New 

York location where the arbitrators, or at least one of them, will be present.  In our 

view, Section 7’s objectives (as considered by some courts) of requiring a hearing 

are achieved, even though the witness and the arbitrators come together by 

electronic means.  Electronic presence of the arbitrator is an adequate substitute for 

physical presence, because the arbitrator could lawfully attend in person.  

However, the use of technology in this fashion ought not to become entangled with 

the enforceability of the witness summons by a federal or state court where the 

witness is located.  Some recalcitrant witnesses may argue that the tribunal is not 

“sitting” in the federal district where the witness is found if the subpoena provides 

for a video link.  

While we believe FAA Section 7 is reasonably read not to impose any 

requirement that the arbitrator appear in the physical presence of the witness – that 

adjudicative presence of the arbitrator (to rule on objections and declare evidence 

admitted) is the touchstone of Section 7 according to the interpretation given in the 
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Life Receivables and Hay Group decisions – it is prudent to avoid controversy on 

this point by providing in the subpoena that the arbitrators will attend in person 

unless otherwise agreed.  However, if a subpoena does call for video-linked 

hearing, enforceability of the subpoena might be supported by reference to FRCP 

43, which expresses the judicial preference for testimony in open court but 

provides that “for good cause in compelling circumstances and with appropriate 

safeguards, the court may permit testimony in open court by contemporaneous 

transmission from a different location.”  FRCP 43(a). 
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Annotation G: Scope of “Duces Tecum” Witness Summons 

 Section 7 of the FAA refers to production of a document or record that “may 

be deemed material as evidence in the case.”  Under the present version of Rule 

26(b)(1) of the Federal Rules of Civil Procedure, “[p]arties may obtain discovery 

regarding any nonprivileged matter that is relevant to any party’s claim or 

defense.”  That Rule further provides, “Relevant information need not be 

admissible at the trial if the discovery appears reasonably calculated to lead to the 

discovery of admissible evidence.”  The latter clause is widely understood – and 

evidently misunderstood
20

 – as the benchmark for a very broad scope of discovery 

in federal litigation. 

                                           
20

  The Judicial Conference of the United States has proposed an amendment of Rule 

26(b)(1) that would replace the “reasonably calculated to lead” phrase with the following 

language:  “Information within this scope of discovery [i.e., relevant to a claim or 

defense] need not be admissible in evidence to be discoverable.”  The report of the 

Judicial Conference observes that the original intent of the “reasonably calculated” 

language was only to prohibit objections to discovery based on rules governing 

admissibility of evidence at trial, and that the amendment should dispel the common 

misperception that the phrase expands the scope of discovery beyond what is relevant to 

sources that might contain relevant information.  See Report of the Judicial Conference 

Committee on Rules of Practice and Procedure to the Chief Justice of the United States 

and Members of the Judicial Conference of the United States, Appendix B-1 at pp. 9-10 

(September 2014), available at http://www.uscourts.gov/uscourts/RulesAndPolicies/ 

rules/Reports/ST09-2014.pdf. 
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 “Materiality” embraces an assessment of the importance of the evidence to 

resolution of the case.  When requests for information are reasonably specific, 

arbitral tribunals can more effectively assess the importance of the evidence than 

when a request seeks all documents containing information within a broad category 

of subject matter.  As a general practice, tribunals should require a high degree of 

specificity in the “duces tecum” portion of a subpoena, aiming for non-cumulative 

evidence known to exist (or perhaps reasonably believed to exist), not available 

from sources within the party’s control, and reasonably necessary to establish a 

fact in dispute.  While in exceptional cases a party may demonstrate a clear need 

for a broader search for evidence, this narrower approach will fulfill the statutory 

mandate that the subpoena seek material evidence,
21

 not sources or repositories of 

potential evidence. 

                                           
21

  Specificity of requests for information, and/or a substantial showing of importance of the 

requested information, is emphasized in many rules and guidelines applicable to 

international and U.S. domestic commercial arbitration.  See, e.g., International 

Arbitration Rules of the International Centre for Dispute Resolution, Rule 21(4) 

(“Requests for documents shall contain a description of specific documents or classes of 

documents . . . .”); CPR Protocol on Disclosure of Documents and Presentation of 

Witnesses in Commercial Arbitration, Section 1(a) (“[D]isclosure should be granted only 

as to items that are relevant and material and for which a party has a substantial, 

demonstrable need in order to present its position.”); JAMS Recommended Arbitration 

Discovery Protocols For Domestic, Commercial Cases (document requests “should be 

restricted in terms of time frame, subject matter and person or entities to which the 

requests pertain, and should not include broad phraseology such as ‘all documents 

directly or indirectly related to.’”); IBA Rules on the Taking of Evidence in International 

Arbitration, Article 3(3)(a)(ii) (“A Request to Produce shall contain . . . a description in 
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Annotation H: Subject-Matter Jurisdiction to Enforce Arbitral Witness 

Summons 

 Court decisions holding that FAA Section 7 does not provide subject-

matter jurisdiction.  The text of the Model Summons takes into account that a 

federal district court may or may not have subject-matter jurisdiction to enforce the 

arbitral witness summons, and that enforcement may have to be sought in a state 

court if there is no independent basis for federal subject-matter jurisdiction.  The 

two federal circuit courts of appeals that have addressed the issue have held that 

Section 7 of the FAA does not confer subject-matter jurisdiction on federal district 

courts, notwithstanding that Section 7 empowers those courts to compel 

compliance and punish non-compliance with an arbitral witness summons.  The 

position taken in these decisions is that an “independent” basis of subject-matter 

jurisdiction, i.e. a source of subject-matter jurisdiction other than the text of 

Section 7, must exist.  Stolt-Nielsen SA v. Celanese AG, 430 F.3d 567, 572 (2d Cir. 

2005); Amgen, Inc. v. Kidney Ctr. of Delaware Cnty., Ltd., 95 F.3d 562, 567 (7th 

Cir. 1996).   

                                           
sufficient detail (including subject matter) of a narrow and specific requested category of 

Documents that are reasonably believed to exist . . . .”). 
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District courts in other circuits have found these decisions persuasive.  See, 

e.g., Chicago Bridge & Iron Co. v. TRC Acquisition LLC, 2014 WL 3796395 (E.D. 

La. July 14, 2014); Schaieb v. Botsford Hosp., 2012 WL 6966623 (E.D. Mich. 

Nov. 13, 2012).  But see Ferry Holding Corp. v. GIS Marine LLC, 2012 WL 88196 

(E.D. Mo. Jan. 11, 2012) (holding that Section 7 confers subject matter jurisdiction 

on the federal district court for the district in which the arbitrators are sitting).  

 FAA Chapters 2 and 3 provide jurisdiction in international cases.  When 

the witness summons is issued by a tribunal in an international arbitration seated in 

the United States, FAA Chapter 2 and/or 3 provides the necessary basis for 

subject-matter jurisdiction.  An action or proceeding under Chapter 2 or 3 is 

deemed to arise under the laws and treaties of the United States because the 

eventual award in the arbitration is subject to recognition and enforcement under 

either the U.N. Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards (“New York Convention”) or the Inter-American Convention on 

International Commercial Arbitration (“Panama Convention”).  See 9 U.S.C. §§ 

202, 203, 302.  FAA Section 7 is included in FAA Chapters 2 and 3 covering 

international arbitrations by virtue of the provisions in those chapters for residual 

application of non-conflicting sections of FAA Chapter 1.  See 9 U.S.C. §§ 208, 

307. 
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 Federal court may have jurisdiction if it has previously acted with respect 

to the arbitration.  Federal subject-matter jurisdiction may also exist if the federal 

district court had previously entered an order relating to enforcement of the 

agreement to arbitrate.  See, e.g., Stolt-Nielsen, 430 F.3d at 572 (admiralty 

jurisdiction provided basis for jurisdiction to enforce subpoena because the parties 

to the arbitration had previously appeared before the court, based on admiralty 

jurisdiction, in the context of a motion to stay the arbitration).  

 Diversity jurisdiction to enforce an arbitral summons.  The application of 

diversity jurisdiction principles to an enforcement proceeding under FAA Section 

7 is not a well-developed area of law.  The few decisions on point in federal district 

courts have held that diversity jurisdiction must exist over the enforcement 

proceeding, i.e., between the movant and the witness.  See, e.g., In re Application 

of Ann Cianflone, 2014 WL 6883128, at *1-2 (N.D.N.Y. Dec. 4, 2014) (dismissing 

petition to enforce arbitral subpoena, finding no diversity jurisdiction where there 

was “no allegation or plausible indication” that the amount in controversy between 

the petitioner and the witness exceeded $75,000); Chicago Bridge & Iron Co., 

2014 WL 3796395, at *2 (rejecting amount in controversy in the underlying 

arbitration as reference point for diversity jurisdiction over arbitral subpoena 

enforcement case, and finding no facts of record to support amount in controversy 
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exceeding $75,000 between movant and the witness).  But if the amount in 

controversy between movant and witness is decisive, it may be wondered how the 

requirements for diversity jurisdiction may be satisfied in most cases. 

 Jurisdiction based on the underlying arbitration?  Federal courts may wish 

to consider whether federal subject-matter jurisdiction based on diversity should be 

measured by the citizenship of the parties to the underlying arbitration and the 

amount in dispute in that arbitration (and likewise whether federal question 

jurisdiction may be based on the subject matter of the underlying arbitration).  

Even if Congress did not intend Section 7 to be a jurisdiction-conferring statute, 

the enforcement of a subpoena brings before the court one aspect of enforcing the 

parties’ agreement to arbitrate – not the right to arbitrate itself, but the enjoyment 

of a key procedural attribute of the arbitration the parties bargained for.  In this 

view, a federal court would have jurisdiction to enforce the subpoena whenever it 

would have jurisdiction to compel arbitration – that is, whenever the court would 

have plenary jurisdiction over the dispute but for the agreement to arbitrate.
22

  

Further, from a broader perspective, Section 7 does clearly contemplate 

                                           
22

  Section 4 of the FAA provides “any United States district court which, save for such 

agreement, would have jurisdiction under title 28, in a civil action or in admiralty of the 

subject matter of a suit arising out of the controversy between the parties” has jurisdiction 

to enter an order compelling arbitration under a written arbitration agreement. 
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proceedings in federal district courts and calls upon judges to invoke the remedies 

provided by federal law to compel compliance or punish non-compliance.  The 

statutory language indicates at least that Congress intended that there would be a 

meaningful involvement of federal district courts in arbitral subpoena enforcement, 

and that level of involvement would not exist if, for example, the “amount in 

controversy” requirement for diversity jurisdiction must be measured as between 

the movant and the witness.  

 State court jurisdiction to enforce FAA summons.  In all events, the FAA 

applies in state courts when the arbitration involves interstate or foreign commerce.  

See, e.g., Nitro-Lift Technologies, L.L.C. v. Howard, 133 S. Ct. 500, 501 (2012); 

Vaden v. Discover Bank, 556 U.S. 49, 58-59 (2009), Moses H. Cone Mem’l Hosp. 

v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983).  Thus, a state court would be 

obligated either to enforce the arbitral subpoena under Section 7 or to provide for 

enforcement of the arbitral subpoena in a fashion that does not derogate from the 

enforcement rights the applicant would enjoy under Section 7 before a federal 

district court.  
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Annotation I: Proper Setting for Witness to Raise Objections  

 We have included in the Model Summons a sentence that directs that any 

motion to quash the subpoena should be made to the arbitral tribunal, except that a 

motion to quash based on the position that the subpoena violates FAA Section 7 

may also be made to a competent court.  This language is based on court decisions 

described below that direct that objections to the relevance, materiality, privileged 

nature or confidentiality of evidence sought, as opposed to objections based on the 

limitations imposed by FAA Section 7, be asserted before the arbitral tribunal in 

the first instance, rather than a court.  Witnesses unfamiliar with the arbitral 

process might naturally assume that the proper forum in which to raise such issues 

is a competent court.  The inclusion of such language may tend to overcome that 

assumption, and thus avoid the delay associated with a judicial adjudication that 

may well lead to such issues being remanded to the arbitral tribunal for 

determination. 

Objections to power to issue subpoena under FAA Section 7.  The text of 

Section 7 refers only to a potential motion to compel compliance with an arbitral 

subpoena.  Unlike Rule 45 of the Federal Rules of Civil Procedure, Section 7 does 

not refer to a motion to quash by the recipient of an arbitral subpoena.  We know 

of no federal decision that squarely holds, based on the text of Section 7, that a 
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motion to quash made by the recipient is improper.  However, those instances in 

which courts have granted motions to quash have largely been where the witness 

asserted that the arbitrators lacked power to issue the subpoena under Section 7, 

and the subpoena was found to have transgressed a specific textual limitation on 

arbitral power under Section 7.  See, e.g., In re Proshares Trust Sec. Litig., 2010 

WL 4967988, at *1 (S.D.N.Y. Dec. 1, 2010) (granting motion to quash arbitral 

third-party document discovery subpoena that was “plainly inappropriate” under 

Section 7 in view of the Second Circuit’s holding in the Life Receivables case); 

Ware v. C.D. Peacock, Inc., 2010 WL 1856021, at *3 (N.D. Ill. May 7, 2010) 

(granting motion to quash arbitral deposition subpoena, based on district court 

adopting position of Second and Third Circuits that Section 7 only empowers 

arbitrators to compel testimony at a hearing in presence of one or more arbitrators). 

 Objections to relevance, materiality, privilege, confidentiality, etc.  In 

contrast, when motions to quash made by the witness, or a witness’s objections to a 

motion to compel, have presented such issues as relevance and materiality of the 

evidence sought, attorney-client privilege, or confidentiality, courts have denied 

these motions or objections on the basis that the determination of these matters in 

the first instance is left to the arbitrators.  See, e.g., In re Sec. Life Ins. Co. of Am., 

228 F.3d 865, 870, 71 (8th Cir. 2000) (Section 7’s requirement that information 
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sought by arbitral subpoena be “material as evidence” does not entitle the witness 

to judicial assessment of materiality, as such a requirement would be “antithetical 

to the well-recognized policy favoring arbitration, and compromises the panel’s 

presumed expertise in the matter at hand”); Am. Fed. of Television & Radio Artists 

v. WJBK-TV, 164 F.3d 1004, 1010 (6th Cir. 1998) (relevance of information 

sought by arbitral subpoena should be determined by arbitrator in the first 

instance); Bailey Shipping Ltd. v. Am. Bureau of Shipping, 2014 WL 3605606, at 

*2-4 (S.D.N.Y. July 18, 2014) (denying motion to quash that sought independent 

judicial review of materiality of evidence sought by arbitral subpoena and holding 

that once an arbitral tribunal has determined that evidence sought by subpoena may 

affect the outcome of its deliberations, a court may not “draw[] an independent 

conclusion on the same topic”) (citing and quoting from In re Security Life with 

approval); Walt Disney Co. v. Nat’l Ass’n of Broadcast Emps. & Technicians, 

2010 WL 3563110, at *4 (S.D.N.Y. Sept. 10, 2010) (denying motion to quash and 

granting cross-motion to compel compliance with arbitral subpoena, on the ground 

that issues of attorney-client privilege associated with information sought by the 

arbitral subpoena are reserved to the arbitrator “at least in the first instance”); 

Festus & Helen Stacy Found. v. Merrill Lynch, Pierce Fenner & Smith, Inc., 432 

F. Supp. 2d 1375, 1379 (N.D. Ga. 2006) (denying motions to quash and granting 
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cross-motions to enforce subpoena on the basis that issues of relevance and 

materiality should be determined by the arbitrators); Odfjell Asa v. Celanese AG, 

348 F. Supp. 2d 283, 288 (S.D.N.Y. 2004) (denying motion to quash on basis that 

“objections on the grounds of privilege and the like should first be heard and 

determined by the arbitrator before whom the subpoena is returnable” and 

expressing “considerable doubt” that a district court is the proper forum to hear 

such matters “since the FAA nowhere explicitly gives a person subpoenaed to an 

arbitration the right to move in a federal district court to quash the subpoena”).   
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Annotation J: Arbitral Subpoena Based on FRCP 30(b)(6) 

 The Model Summons, by naming in brackets both a natural person and a 

corporation as the witness, seeks to identify a possible enforcement problem where 

only a legal person such as a corporate entity is named, and the entity is expressly 

or by implication directed to designate a representative.  This problem is avoidable 

if the subpoena can be addressed to an individual located in the United States.  

Parties and arbitrators are therefore encouraged to avoid the potential 

enforceability issues by using available means to identify an individual witness 

who is subject to arbitral subpoena power pursuant to Section 7 of the FAA. 

 But if the individual witness with most pertinent knowledge cannot be so 

identified, or is located abroad but in the employ of a U.S. company, there is 

uncertainty as to whether an arbitral witness summons may, like a deposition 

subpoena under Rule 30(b)(6) of the Federal Rules of Civil Procedure (“FRCP”), 

be addressed to the corporation and call for the appearance of a corporate 

representative found within the United States to testify about the designated subject 

matter.  Only one federal district court decision, to our knowledge, has addressed 

this question, and that decision held that Section 7 does not permit enforcement of 
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such an arbitral subpoena.  Progenics Pharm., Inc. v. IMS Consulting Group, No. 

14 Misc. 245 (RA) (S.D.N.Y. Aug. 13, 2014) (unpublished).
23

 

 Our Committees take no position on whether a FRCP 30(b)(6) type of 

procedure should be available under Section 7, but do think it is helpful to identify 

issues that may arise when courts or arbitrators consider this question. 

 FRCP 30(b)(6) as a pre-trial discovery procedure.  One way of framing the 

issue is to focus on the fact that FRCP 30(b)(6) is a pre-trial discovery procedure.  

Thus, courts that interpret Section 7 of the FAA as not permitting pre-hearing 

discovery – as perhaps most now do (see Annotation E “Viability of Pre-Hearing 

Discovery Subpoenas”) – may conclude that the FRCP 30(b)(6) procedure has no 

place under Section 7.  However, a court might read cases like Life Receivables 

and Hay Group only to say that, under Section 7, non-party evidence must be 

adduced in the presence of an arbitrator, and not that such evidence must (or 

should) be received at “the” merits hearing.  Under this view, the “discovery 

                                           
23

 In another recent case, the arbitral subpoena was issued to a New York bank, not an 

individual, and the subpoena was enforced, although the bank evidently did not raise the 

“30(b)(6)” objection.  The court stated that the subpoena was “a straightforward exercise 

of the panel’s power to command third parties to appear for testimony before it and to 

bring with them documents related to the subject of their testimony.”  Bailey Shipping 

Ltd. v. Am. Bureau of Shipping, 2014 WL 3605606, at *4 (S.D.N.Y. July 18, 2014). 
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objection” to proceeding with an arbitral subpoena by analogy to Rule 30(b)(6) is 

not necessarily an obstacle to enforcement. 

 FAA Section 7 and federal trial subpoenas.  A second issue flows from 

reading the statute to mean that the Section 7 arbitral summons procedure must be 

in procedural lockstep with a federal trial subpoena. This reading focuses on the 

final sentence of Section 7, which provides that the arbitral summons shall be 

enforceable by a federal district court by the same methods (orders compelling 

compliance, contempt) used to “secure[] the attendance of witnesses . . . in the 

courts of the United States.”  Under this reading, one must answer the question 

whether a FRCP 30(b)(6)-type of subpoena may be used at trial.  The courts seem 

to be split on this issue.  Compare Donoghue v. Orange County, 848 F.2d 926, 932 

(9th Cir. 1987) (affirming district court order quashing “30(b)(6)” trial subpoena) 

and Dopson-Troutt v. Novartis Pharm. Corp., 295 F.R.D. 536, 539-40 (M.D. Fla. 

2013) (quashing “30(b)(6)” trial subpoena) with Conyers v. Balboa Ins. Co., 2013 

WL 2450108, at *1-2 (M.D. Fla. June 5, 2013) (enforcing trial subpoena that 

required corporate witness to designate representative) and Bynum v. Metro. 

Transp. Auth., 2006 WL 6555106, at *2-3 (E.D.N.Y. Nov. 21, 2006) (upholding 

“30(b)(6)” trial subpoena to labor union).  
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 Interpreting Section 7’s final sentence to require procedural lockstep with 

judicial trial subpoenas is not, however, the only possible interpretation.  The 

language might be understood to mean simply that judges have available to enforce 

arbitral subpoenas the same arsenal of coercive devices as federal law provides for 

enforcing judicial subpoenas.  And the statutory phrase “attendance . . . in the 

courts” might be understood to refer to any testimonial appearance in a judicial 

proceeding, not only an appearance at a trial.  9 U.S.C. § 7.  If this language in 

Section 7 is given this less restrictive construction, then the enforcement of an 

arbitral witness summons to a corporation would not be linked to the question 

whether a trial subpoena may be addressed to an entity by analogy to Rule 

30(b)(6).  Further, because Section 7 specifically contemplates a separate hearing 

to obtain evidence from the non-party witness that is not the merits hearing – the 

hearing may be held before only one of three arbitrators – there is specific support 

in the text for the view that Section 7 enforceability need not turn on whether the 

same procedure could be used to compel a witness to testify at a judicial trial. 

 Policy issues relating to use of Rule 30(b)(6) procedures.  There are also a 

number of policy issues to consider.  On the view that, by agreeing to arbitrate, a 

party agrees to a more limited evidentiary process that does not involve all the 

evidence gathering tools available in court, a court may hesitate to say that Section 
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7 permits a hybrid procedure that combines elements of a federal trial subpoena 

and a federal deposition subpoena.  Furthermore, with regard to international 

arbitration, there is already a perception abroad that arbitration in the United States 

is characterized by discovery similar in scope to what occurs in our courts.  

Importing Rule 30(b)(6) into Section 7 will further reinforce that perception.  

There is a concern that foreign criticism of U.S. evidence gathering methods will 

intensify, and the perception in some foreign circles of the United States as an 

inhospitable environment for international arbitrations will be reinforced, if a 

common practical effect of Rule 30(b)(6) arbitral subpoenas is to compel foreign-

resident employees of U.S.-based companies to testify in U.S.-seated arbitrations. 

 Another possible view is that concerns about expansion of evidence 

gathering from non-parties in arbitration should not necessarily lead to the position 

that Section 7 categorically provides no power to enforce a “30(b)(6)” arbitral 

subpoena.  Under this view, such concerns may be addressed on a case-by-case 

basis (i) by arbitrators in considering whether to issue a particular subpoena, and/or 

(ii) by courts in the enforcement context under the rubric of “undue burden” under 

FRCP 45. 
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Annotation K: Arbitral Role in Deciding Enforceability of Subpoenas 

 The tribunal’s handling of a request for issuance of a subpoena is properly 

subject to judicial review during the arbitration to the extent provided for in 

Section 7 of the FAA, unlike other procedural orders the tribunal may issue.  

Section 7 provides that “if any person or persons so summoned to testify shall 

refuse or neglect to obey said summons, upon petition the United States district 

court for the district in which such arbitrators, or a majority of them, are sitting 

may compel the attendance of such person or persons before said arbitrator or 

arbitrators, or punish said person for contempt.”  The prospect of interlocutory 

review in the context of subpoena enforcement raises the question of what is the 

proper role of the tribunal, at the time a proposed subpoena is presented for 

signature, with respect to the legal validity and enforceability of the subpoena. 

 The role of the tribunal – administrator or gatekeeper.  As to the interplay 

between Rule 45 of the Federal Rules of Civil Procedure (“FRCP”) and the 

effectiveness of the subpoena, some tribunals conceive their role as more or less 

administrative.  On this view, the tribunal acts as a proxy for the requesting party, 

provides the signature for issuance that a party’s attorney is permitted to furnish in 

a judicial proceeding (or in arbitration under some state statutes, including Section 

7505 of New York’s Civil Practice Laws and Rules), and leaves questions about 
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the conformity of the subpoena with FAA Section 7 and the requirements of FRCP 

45 to be decided by a judge if the recipient of the subpoena resists enforcement and 

the proponent of the subpoena moves in court to compel compliance. 

 An alternative view is that Section 7 of the FAA is – uniquely among the 

provisions of the FAA – a rule governing the conduct of arbitrators during the 

arbitration and not a rule mainly concerning judicial enforcement of arbitration 

agreements and awards.  We believe this view is to be preferred, for reasons that 

are both textual and practical, but we say this with an important caveat:  The law 

concerning the permitted scope of subpoenas under Section 7 is not uniform 

nationally, and the implications for arbitration of the recent Rule 45 amendment to 

permit nationwide service of process have yet to be addressed by courts.  Arbitral 

tribunals should hesitate to deny issuance of a proposed subpoena based on their 

preferred view of the law, or based upon a prediction of how an issue may be 

decided by a court that is not bound by stare decisis to decide it in a particular 

fashion.  

 Reasons supporting view that arbitrators should consider enforceability of 

proposed subpoenas.  With that caveat, we encourage arbitrators to consider 

carefully the enforceability of proposed subpoenas as a condition of issuance.  

First, had Congress intended the arbitral role to be purely administrative, it could 
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have permitted attorneys in arbitrations to issue subpoenas as they do in cases 

before the courts, or the FAA might have provided for signature by any member of 

a three-member tribunal rather than a majority or for the pre-issuance reference of 

any Rule 45 issue to the federal district court.  The fact that Section 7 was written 

to require issuance by a majority of a three-member tribunal connotes that the 

issuance is adjudicative.  The fact that no distinctions were drawn between 

elements primarily in the domain of the tribunal (relevance and materiality) and 

matters relating to Rule 45 suggests that Congress intended that arbitrators should 

apply Rule 45 subject to judicial review as provided in Section 7. 

 Second, Section 7 vests arbitrators with the same authority that courts 

possess in regard to a subpoena, to command a party to appear and give testimony.  

The subpoena, if drafted by reference to standard judicial subpoena forms, will 

“command” the witness to appear, and the fact that a tribunal rather than counsel 

for a party has issued the subpoena carries a stronger implication of the legal 

validity of the “command” than does a judicial subpoena signed not by a judge but 

by the attorney for a party.  Arbitral tribunals that allow an inference of validity to 

be drawn by a non-party witness who may not be represented by counsel, if the 

tribunal has in fact formed a judgment that the subpoena would not be enforced by 
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the relevant court, risk misleading a non-party, and inducing compliance through 

the apparent authority of the subpoena. 

 Third, on a purely practical level, the tribunal should handle subpoenas in a 

fashion that minimizes, to the extent possible, collateral litigation over 

enforceability, by making well-conceived decisions based on clearly applicable 

case law, so that the tribunal rules at the point of issuance of a subpoena as it 

would rule if it were a judge deciding a motion to compel compliance.  This is of 

course subject to the caveat stated above.  If the law in the relevant jurisdiction that 

would have power to enforce the subpoena concerning permissibility of non-party 

discovery under FAA Section 7 is unsettled, the tribunal by issuing the subpoena 

permits judicial review of that issue if the witness does not agree to appear.  If the 

tribunal on the other hand denied issuance of the subpoena based on its own 

preferred view of that issue, and the issue is unsettled in the court where 

enforcement could be sought, the tribunal’s denial of issuance of the subpoena is 

not judicially reviewable and the party seeking the subpoena is deprived of the 

opportunity to establish enforceability through the courts. 

 Illustrations of the proper role of the arbitral tribunal.  As illustrations of 

the approach a tribunal might take, in different situations, we provide the 

following: 
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 Illustration #1 – The “Discovery” Subpoena:  The party proposing a 

subpoena submits a draft that calls for production of documents at an office of the 

witness or in proximity to the witness’ place of residence, but does not provide for 

the documents to be brought to a hearing to be held in the presence of one or more 

arbitrators.  It is a “discovery” subpoena.  We believe the tribunal should modify 

the proposed subpoena to provide for a hearing before one or more of the 

arbitrators, at which the witness will testify and bring the requested documents.  

Although some federal courts may permit the “discovery” subpoena, by providing 

for the hearing any doubts about enforceability are removed.  The proponent of the 

subpoena may seek the consent of the witness to produce the documents without a 

hearing.  See Annotation E (Viability of Pre-Hearing Discovery Subpoenas). 

 Illustration #2 – The Subpoena Calls for the Witness to Travel to the Place 

of Arbitration:  The party proposing a subpoena submits a draft that calls for a 

witness residing in Alaska to appear for a hearing before one or more of the 

arbitrators in New York, which is the seat of the arbitration.  We believe the 

tribunal should modify the proposed subpoena to provide for a place of compliance 

that is within 100 miles of the place of residence or place of business of the 

witness.  As it is relatively clear that the geographic limitations of compliance 

under Rule 45 apply to arbitral subpoenas, and that a subpoena that does not 
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respect these geographic limitations would not be enforced, the tribunal should not, 

by issuing a subpoena that is likely to be unenforceable, imply the contrary.  To do 

so, in the Committees’ view, risks an abuse of power by the tribunal.  See 

Annotation F (Place of Hearing) and Annotation C (Location of the 

Witness/Nationwide Service). 

 Illustration #3 – The “30(b)(6)” Subpoena:  The party proposing a 

subpoena submits a draft that identifies a corporation or other legal person as the 

witness and directs the legal person to designate a natural person as its 

representative to appear at a witness hearing and bring along the requested 

documents.  The tribunal may wish to inquire of the parties whether there is a 

natural person with particular knowledge of the matters in issue who might be 

identified as the recipient of the subpoena, calling the attention of the parties to the 

uncertain status of arbitral subpoenas to legal persons.  If no natural person can be 

identified, the tribunal should issue the subpoena to the legal person.  Where the 

enforceability of the subpoena is uncertain because the law is not well developed, 

as is the case for example with regard to a subpoena that seeks a corporate 

representative witness designation by analogy to FRCP Rule 30(b)(6), the tribunal 

should not deprive the subpoena proponent of the opportunity to obtain the 

evidence with the consent of the witness nor should the tribunal, by denying 
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issuance, deprive the proponent of a judicial forum to litigate the enforceability 

question.  See Annotation J (Arbitral Subpoena Based on FRCP 30(b)(6)).  
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Annotation L: Procedure in Regard to Arbitral Subpoenas Governed By 

FAA Section 7 

 Addressing need for use of arbitral subpoenas at early procedural 

conferences.  Procedure relating to requests to arbitral tribunals for issuance of 

arbitral subpoenas often receives less attention than it deserves in early-stage 

procedural conferences.  One possible explanation is that counsel may be less 

familiar than arbitrators with the nature of arbitral subpoena power and the 

procedure surrounding it.  Or they may assume that, as is the case under the 

arbitration law of New York and some other states, attorneys themselves may issue 

subpoenas as they routinely do in judicial proceedings.  See Annotation D (Who 

May Issue a Subpoena).  Thus, even in those arbitrations in which the parties are 

invited to agree insofar as possible on an initial procedural order, it is not unusual 

to find that the parties do not establish a timetable or a procedure for dealing with 

subpoenas for non-party witnesses. 

 If not addressed in the procedural timetable, subpoena-related issues may 

threaten delay and disruption of the schedule.  Parties and arbitrators will open 

their calendars to find mutually available dates for merits hearings, but they may 

overlook the need to hold pre-merits hearings to obtain evidence from non-party 

witnesses.  Parties and arbitrators need to focus on the need for these hearings to be 
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held in the presence of one or more of the arbitrators unless the parties and the 

witnesses otherwise agree, and identify dates when members of the tribunal can be 

available to attend in person a hearing in a location where the witness will agree to 

attend or could be compelled to attend.  An adverse party may not agree that a 

proposed subpoena should be issued, and the briefing, hearing and determination 

of that issue (and ancillary issues such as the scope of the subpoena and the timing 

of the witness’ appearance) may require considerable time.  Judicial proceedings 

that might ensue concerning enforcement of a subpoena bring into play the 

timetable applicable in the enforcement court, which may or may not be able to 

tailor its schedule to the timetable of the arbitration. 

 It is therefore suggested that the tribunal advise the parties that the issue of 

subpoenas is one the parties should address in their draft of the initial omnibus 

procedural order, and that the tribunal should endeavor to resolve disagreements 

over this aspect of procedure at the time the initial procedural order is made.   

Matters relating to subpoenas that might be addressed in initial procedural 

order.  The tribunal might provide for a deadline for:  the parties to submit 

proposed subpoenas, the submission of an accompanying statement as to 

relevance, materiality and need, see Annotation G (Scope of “Duces Tecum” 

Witness Summons), and a timetable for briefing and resolving disputes over 
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proposed issuance.  The parties might also be invited to declare by a particular date 

whether it is proposed to receive the testimony at the merits hearing or in advance 

thereof, and if the latter, at what location and whether it is proposed that the full 

tribunal or one of its members should be present.  If a party proposes to seek 

issuance of a discovery subpoena, either for document production or a deposition, 

the party should be invited to make a prima facie legal showing that, in the 

relevant jurisdiction(s) (e.g., embracing the place of arbitration or the place where 

the witness will attend), Section 7 of the FAA is applied to permit such practice, 

and the tribunal may wish to draw the attention of the parties to the conflicting 

positions of federal circuit courts of appeals in this respect, see Annotation E 

(Viability of Pre-Hearing Discovery Subpoenas), and the uncertainty about 

enforcement that may arise if a subpoena seeks discovery. 

 Risks of denying a requested subpoena. The tribunal’s refusal to issue a 

requested subpoena might lead the aggrieved party to challenge the award based on 

denial of a fair hearing.  For examples of unsuccessful challenges, see, e.g., Doral 

Fin. Corp. v. Garcia-Velez, 725 F.3d 27 (1st Cir. 2013), and Rubenstein v. 

Advanced Equities, Inc., 2014 WL 1325738 (S.D.N.Y. 2014).  Reasons for refusal 

to issue a requested subpoena might include – in addition to territorial scope, see 

Annotation F (Place of Hearing) – that the proposed evidence is not relevant and 

291



 

 -57- 

 

 

 

material, that it is cumulative, or that the request is untimely.  In one decision, 

Tempo Shain Corp. v. Bertek, Inc., 120 F.3d 16, 20 (2d Cir. 1997), the Second 

Circuit refused to confirm an award on the ground that the arbitrators decided not 

to keep hearings open to hear from a witness whom one of the sides wanted to call 

(albeit not through a subpoena) but who became unavailable as a result of family 

medical issues.  The district court confirmed the award but the Second Circuit 

reversed, holding that the arbitrators did not sufficiently explain why they believed 

the excluded evidence would merely be cumulative.  Although it would be a truly 

exceptional case where an award would be vacated because a party was denied the 

opportunity to obtain evidence from a non-party witness, the risk of this contention 

being made in a motion to vacate context to obstruct enforcement of an award is 

sufficiently present that arbitrators who elect to deny issuance of a subpoena might 

find it useful to explain in a written procedural order the basis for having refused to 

issue a subpoena rather than merely issuing a one-sentence order stating that the 

proposed subpoena is denied. 

292



 

 -58- 

 

 

 

Appendix: Model Subpoena Without Annotations 

CASE NO. [if applicable] 

[OPTIONAL:  CAPTION IDENTIFYING THE PROVIDER 

ORGANIZATION AND/OR APPLICABLE RULES OF ARBITRATION]  

IN THE MATTER OF AN ARBITRATION   

BETWEEN:   

   

X COMPANY, INC.,   

   

Claimant,   

   

And   

   

Y LLC,   

   

Respondent.   

 

 

ARBITRATION SUMMONS TO TESTIFY AND PRESENT 

DOCUMENTARY EVIDENCE AT AN ARBITRATION HEARING 

 

TO: [J. Smith] 

[Z Corporation] 

 [address] 

 [City], [State] 

 

By the authority conferred on the undersigned arbitrators by Section 7 of the 

United States Arbitration Act (9 U.S.C. § 7), you are hereby SUMMONED to 

attend as a witness at a hearing before one or more of the undersigned arbitrators to 

be held on [insert date providing reasonable notice] at 10:00 a.m. at the offices of 

the [X Law Firm], [insert address], [City], [State], and to bring with you to the 

hearing the documents identified in Schedule A annexed to this SUMMONS. 

Provided that this SUMMONS has been served upon you in the same 

manner as is required of a judicial subpoena under Rule 45 of the Federal Rules of 
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Civil Procedure, then if you shall refuse or neglect to obey this SUMMONS, upon 

petition the United States District Court for the District of [State] or a competent 

court of the State of [State] may compel your attendance, or punish you for 

contempt in the same manner provided by law for securing the attendance of 

witnesses or their punishment for neglect or refusal to attend in the courts of the 

United States.  

You may address questions concerning this SUMMONS to the attorneys [or 

the Case Manager [if applicable]] identified below.  Any application by you to 

quash or modify this SUMMONS in whole or in part should be addressed to the 

arbitral tribunal in writing [and sent via the Case Manager [if applicable]], with 

copies to counsel for the parties, except that a motion upon the ground that the 

SUMMONS is unenforceable under Section 7 of the U.S. Arbitration Act may also 

be addressed to the United States District Court for the District of [State] or a 

competent court of the State of [State].  

The attorneys for the Claimant in this arbitration are [identify firm] (attn. 

[responsible attorney]), [address] [phone] [email address]. 

The attorneys for the Respondent in this arbitration are [identify firm] (attn. 

[responsible attorney]), [address] [phone] [email address]. 

[The Case Manager [if applicable] is [identify] [phone] [email address].]  

Dated:  [Month] [Day], [Year] 

   

[name], Arbitrator [name] Presiding 

Arbitrator 

[name], Arbitrator 

[Address] [Address] [Address] 
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1 
 

To Be Adapted to the Particular Case 
(Each order is customized; the following sets forth  

some possible draft language to be considered) 
 

Charles J. Moxley, Jr. 
 

____________________________________ 
____________________________________ 
-------------------------------------------------------------- X 
       : 
__________,      : Case No. __________ 
       : 
     Claimant, : 
       : 
   - and -    : 
       : 
__________,      : 
       : 
       : 
     Respondents. : 
       : 
--------------------------------------------------------------X 
 

REPORT OF PRELIMINARY HEARING 
AND SCHEDULING ORDER 

 
 Pursuant to the __________ Rules of the __________ (the “____”), a preliminary hearing 

was held in the above matter by telephonic conference call on __________, before Arbitrators 

__________, __________, and __________ (the “Arbitrators”).  Appearing at the hearing were 

__________, of __________, attorneys for Claimant __________ (“Claimant”), and __________ 

of __________, attorneys for Respondent __________ and __________ (“Respondents”) 

(collectively, the “Parties”). 

 Following are the matters agreed to by the Parties and/or directed by the Arbitrators. 
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__________ 
__________and __________ 
REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER 
 

 2

Acceptance of Panel 

1. All Arbitrators have made disclosures. The Parties acknowledge receipt of same 

and consent to proceed with the Panel as presently constituted. 

Ex Parte Communications 

2. There will be no ex parte communications between the appointing parties and the 

party-nominated arbitrators going forward, with the following exception:  The party-nominated 

Arbitrators may submit their statements for arbitration services to their appointing parties, as 

previously agreed; provided, however, that such statements will be general in nature so as not to 

disclose the thinking or decision-making processes of the Arbitrators. 

Applicable Rules 

3. This arbitration will be conducted pursuant to the __________ of the ____, as 

amended and in effect __________, for individually negotiated contracts (the “__________”). 

Schedule 

4. The Parties confirm that they waive the provisions of Section __ of the 

__________ relating to the time period within which the Arbitrators must render their award in 

this proceeding.  

Number of Arbitrators 

5. The arbitration provision of the Parties’ License Agreement (the “Agreement”) 

applicable to this dispute provides for 3 arbitrators.  The Parties confirmed that they have agreed 

to have this dispute heard by one arbitrator, the Arbitrator. 
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Contract Provision Requiring Hearing to Commence 
Within    Days of Selection of the Third Arbitrator   

 
6. The arbitration clause in this matter provides for the hearing to commence within 

__ days of the appointment of the third arbitrator, unless the Parties agree otherwise.  The Parties 

have agreed as follows in this regard:  _____________________________________. 

Possible Status Quo Order 

7. The Parties will promptly meet and confer in an effort to agree to a status quo 

order with respect to this matter.  In advance of such discussions, Claimant will provide 

Respondent will a proposed form of such order.  Any status quo order agreed to by the Parties 

will be submitted to the Arbitrator to be “so ordered.”   

8. A follow-up conference call with the Arbitrator with respect to a possible status 

quo order will be held at ____ _.m. on __________, in a conference call to be arranged by the 

___, provided, however, that, if the Parties resolve the matter, they will so advise the ___ and the 

call will be cancelled. 

Respondent’s Motion to Stay or Limit the Scope of this Arbitration 

9. The Parties will meet and confer concerning Respondent’s request for a stay of 

this arbitration or a limitation on its scope. 

10. If the Parties are unable to agree on the matter, Respondent may, by __________, 

serve and file its motion seeking to stay this arbitration or limit its scope.  Absent good cause 

shown or agreement by the Parties, such motion papers, not counting exhibits, will be limited to 

ten (10) pages. 
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11. By __________, Claimant will respond to Respondent’s said motion.  Absent 

good cause shown or agreement by the Parties, such response, not counting exhibits, will be 

limited to ten (10) pages. 

12. Oral argument on the motion will be held with the Arbitrators on __________ at 

____ _.m., in a conference call to be arranged by the ____. 

Acceptance of Arbitrator 

13. The Parties agreed that they have accepted Arbitrator ________ as the Arbitrator 

in this arbitration, notwithstanding that Mr. ________ is not an active or retired official of an 

insurance or reinsurance company. 

Respondent’s Motion as to Arbitrability 

14. Respondent asserts that, with respect to this matter, Claimant, by ___________, 

waived its right to have this dispute arbitrated and hence that this arbitration should be dismissed.  

Claimant disputes that any such waiver took place.  Respondent intends to make a motion to 

dismiss on the ground that the Parties’ instant dispute is not arbitrable as a result of the alleged 

waiver. 

15. The following schedule will apply with respect to said motion: 

 Respondent will interpose its motion and supporting papers by ___________; 
 Claimant will interpose its opposing papers by ___________; 
 Respondent will interpose its reply papers, if any, by ___________; and 
 Oral argument will be heard on the motion on ___________ at ____ _.m. New 

York time, in a conference call to be arranged by the ___________. 
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Conditional Scheduling Order for the Case Going Forward 

16. The contemplated motion as to arbitrability raises the question as to whether this 

arbitration will proceed. 

17. Accordingly, the following schedule is set forth provisionally, subject to the 

Arbitrator’s ruling on said motion. 

Arbitrability 

18. The Parties agree that all claims presently asserted in this arbitration are 

arbitrable. 

Further Pleadings 

19. Claimant will serve and file its Amended Demand for Arbitration by ________, 

setting forth in detail the factual and legal bases of Claimant’s claims in this arbitration and 

attaching the documents upon which Claimant relies for said claims. 

20. Respondents will serve and file their Answer to Claimant’s Amended Demand for 

Arbitration by ________, setting forth in detail the factual and legal bases of Respondents’ 

defenses in this arbitration and attaching the documents upon which Respondents rely for said 

defenses. 

Respondents’ Answer 

21. By __________, Respondents will serve and file their Answer in this arbitration.  

The Answer will respond with specificity to the particularized allegations of Claimant’s Notice 

of Arbitration and Statement of Claim (the “Statement of Claim”), as well as setting forth 

Respondents’ own allegations as to the matters at issue in this arbitration. 
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22. he Answer, when interposed, will be deemed confidential, for use in this

arbitration only; provided, however, that within __ days of the discovery master’s so ordering a 

confidentiality order in this matter (discussed below), Respondents will specifically designate the 

portions of their Answer they deem confidential pursuant to said order. 

Amended Pleadings 

23. By ________, Claimants will serve and file their Demand for Arbitration and

Second Amended Statement of Claim (“Second Amended Statement of Claim”), setting forth 

their claims with particularity, including their claims as to ____________________________ 

__________________________, attaching to said amended pleading the documents upon which 

Claimants rely for the allegations set forth therein.  Except as otherwise provided, the 

compliance time as to all deadlines set forth herein is ______ on the specified date. 

24. By ________, Respondent will serve and file its Written Statement of Defense

(“Answer to Claims”), including its counterclaims, if any, setting forth with particularity its 

response to the allegations set forth in Claimants’ Second Amended Statement of Claim and the 

factual and legal bases for its counterclaims, if any, attaching to said pleading the documents 

upon which Claimants rely for the allegations set forth therein. 

25. By ________, Claimants will serve and file their Written Statement of Defense to

any counterclaims asserted by Respondent in this matter, setting forth with particularity their 

response to the allegations set forth in Respondent’s Answer to Claims, attaching to said 

pleading the documents upon which Respondent relies for the allegations set forth therein. 

450



__________ 
__________and __________ 
REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER 
 

 7

Pleadings 

26. The Parties agreed that the pleadings are closed in this matter.  No amendments or 

further pleadings are contemplated. 

Potential Dispositive Motions 

27. In the event a Party wishes to make a possible dispositive motion, that Party will, 

by __________, serve and file a letter of no more than three pages summarizing the 

contemplated bases for such a motion and explaining why, in that Party’s view, the making of 

the motion would foster the efficient administration and resolution of this case.   

28. The other side will thereafter have until __________ to respond to the foregoing 

letter with its own letter of no more than three pages. 

29. Counsel for the Parties will thereafter confer by __________ as to whether, in 

their respective views, the contemplated motion would contribute to the efficient administration 

and resolution of the case. 

30. If, after the  Parties so confer, either side still wants to make such a motion, the 

side seeking to make the motion will so advise the Arbitrator and a conference call will be held 

with the Arbitrator on __________ at ____ _.m. to discuss the proposed motion. 

31. No dispositive motion may be made after __________. 

Substantive Motions 

32. No substantive motions are contemplated in this arbitration. 

451



__________ 
__________and __________ 
REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER 
 

 8

Respondent’s Motion for a Stay 

33. With respect to Respondent’s motion to stay this arbitration based on 

developments in parallel litigation between the Parties and others in Supreme Court, New York 

County, the Arbitrators denied said motion, subject to leave to renew, should the applicable facts 

and circumstances change. 

Claimant’s Motion for Summary Disposition 

34. With respect to Claimant’s motion for summary disposition dated ________, 

Respondents will, by ________, interpose their papers in opposition to said motion. 

35. Because of the Arbitrators’ familiarity with the case and the issues raised, 

Respondents’ opposing memorandum may consist largely of bullet points without extensive 

elaboration.  Respondents advise that they expect to be able to limit the memorandum to __ 

pages, double-spaced. 

36. By ________, Claimant will submit its reply papers, if any, with such papers 

being limited to __ pages, double-spaced. 

37. Oral argument on this motion will be held before the Arbitrators on ________ at 

____ p.m., in a conference call to be arranged by the ____. 

Motion to Strike 

38. Respondents assert that certain allegations contained in Claimant’s Statement of 

Claim should be stricken.  Claimant opposes the striking of any portion of his Statement of 

Claim. 
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39. By __________, Respondents will serve and file their papers in support of their 

motion to strike in this regard, with such papers being limited to __ pages, double-spaced.   

40. By __________, Claimant will serve and file his opposing papers on this motion, 

with such papers to be limited to __ pages, double-spaced.   

41. By __________, Respondents will interpose their reply papers, if any, on this 

motion, with such papers to be limited to __ pages, single-spaced.  

42. This motion will be heard by the Arbitrators in a conference call on __________ 

at ____ _.m., with __ minutes being allotted to the call.  The call will be arranged by the ____. 

Respondents’ Possible Motion to Disqualify Claimant’s Counsel 

43. Respondents advised that they are considering a motion to disqualify Claimant’s 

counsel in this arbitration.  The Arbitrators reminded Counsel that there is case authority in New 

York to the effect that a motion to disqualify adversary counsel in an arbitration is for the courts, 

not arbitrators, to decide.   

44. By April __________, Respondents will advise the Arbitrators what, if anything, 

they intend to do with respect to this possible motion.   

45. The Arbitrators have determined that, if the Parties, based on conformed consent, 

agree to have the Arbitrators hear such a motion, the Arbitrators will hear it. 

Confidentiality 

46. The Parties have been working on a draft order as to confidentiality.  The Parties 

will continue this effort and will, by __________, submit to the discovery master (discussed 

below) either a stipulated order or their respective arguments as to their disagreement as to same. 
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47. Any dispute between the Parties as to the form of a confidentiality order in the 

case will be addressed in a conference call with the discovery master, to be scheduled as 

necessary. 

Confidentiality 

48. The Parties will consult with each other with respect to entering into a stipulation 

of confidentiality as to documents in the case and as to this proceeding as a whole. 

49. Assuming the Parties decide to enter into such a stipulation, they will, by 

____________, submit said stipulation to the Tribunal to be so ordered; provided, however, that, 

if the Parties want to enter into a stipulation along these lines but are unable to agree to the 

language thereof, they may present the matter to the Arbitrator for conferencing. 

Interview of Claimant’s Chief Actuary 

50. Claimant has advised that Claimant’s chief actuary has knowledge as to the 

calculation of the amount of Claimant’s claims in this arbitration.  To expedite this arbitration 

and hopefully lessen the scope of discovery, Claimant has agreed to make its chief actuary 

available for interview by Respondents in a conference call to be arranged and participated in by 

Counsel for the Parties in this arbitration.   

51. Claimant may, if it chooses, have a consultant or expert participate in the 

foregoing conference call with Claimant’s chief actuary; provided, however, that the identify of 

any such consultant or expert should be disclosed to Claimant at least 24 hours in advance of the 

call.   
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52. This conference call with Claimant’s chief actuary will take place on ________, 

or such other date as the Parties may agree. 

Charts or Diagrams Identifying Relevant Entities and Other Relationships and Events 
 
53. By __________, the parties, either jointly or severally, depending on their ability 

to agree on the matter, will present charts or diagrams to the arbitrators setting forth the various 

ownership interests, contractual relationships, transfers, assignments, changes of name or 

identity, and the like as between the entities and other persons relevant to this matter. 

Discovery Master   

54. Issues as to discovery and routine administrative and scheduling matters will be 

heard by the chair, Arbitrator ______, as discovery master; provided, however, that, if any party 

or the discovery master wants the entire panel to hear any such matter, the entire panel will hear 

it.  In the event of the chair’s unavailability to hear any matter intended for the discovery master, 

the chair may designate either of the other Arbitrators to serve as discovery master.  All 

Arbitrators and the ____ will be copied on communications between the Parties and the 

discovery master. 

Discovery Master 

55. By __________, the Parties will advise the Arbitrators whether they want issues 

as to discovery and routine administrative and scheduling matters to be heard by the chair as 

discovery master or by the entire Panel; provided, however, that, if the Parties desire generally to 

have such matters heard by the chair, they may, nonetheless, with respect to any particular matter 
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or issue, thereafter request that said matter or issue be heard by the entire Panel, in which case 

the entire Panel will hear it.  

Reliance Documents 

56. By __________, each side will produce the documents upon which it relies in this 

arbitration for its claims, counterclaims or defenses, except that a side is not required to re-

produce any such documents that it has previously produced in this arbitration. 

57. It is not contemplated at this time that a separate schedule will be established for 

production of reliance documents.  Rather, we will go through the normal processes of 

documents requests, objections, and the like, and of the pre-hearing designation of exhibits. 

Document Production as to Documents other than  
Reliance Documents                                                   

58. The Parties will exchange document requests as to documents other than reliance 

documents by __________. 

59. The Parties will exchange their responses and objections, if any, to such document 

requests by __________. 

60. The Parties will meet and confer by __________with respect to objections to 

document requests.  In the interest of avoiding undue expense and delay in this arbitration, the 

Parties are encouraged to work out any discovery disputes they may have. 

61. By __________, the Parties will submit letter briefs to the Arbitrator concerning 

any unresolved disputes as to document production. 

62. Oral argument will be held with the Arbitrator on any open discovery issues on 

__________at ____ _.m., in a conference call to be arranged by the ____. 
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63. The Parties will produce all unobjected to documents by __________. 

Document Production 
 
64. The parties will exchange document requests by __________.  

65. Document requests should generally comply with the following:   

 They should be limited to documents that are directly relevant to significant issues 
in the case or to the case’s outcome; 

 They should be restricted in terms of time frame, subject matter and persons or 
entities to which the requests pertain; and 

 They ordinarily should not include broad phraseology such as “all documents 
directly or indirectly related to.” 

 
66. The Parties will serve and file their responses and objections, if any, to document 

requests by __________. 

67. The parties will meet and confer by __________ with respect to any then-existing 

objections to document requests. 

68. By __________, the Parties will submit letter briefs to the discovery master 

concerning any remaining disputes as to document production. 

69. Oral argument will be held with the discovery master on any open discovery 

issues on __________ at ____ _.m., in a conference call to be arranged by the ____. 

70. The Parties will make their document productions on a rolling basis, starting on 

__________, with document production to be completed by __________, it being expected that 

the Parties will produce significant blocks of documents as they become available during the 

period of rolling production. 

71. By __________, the Parties will serve and file their privilege logs in this matter.  

It is anticipated that counsel will meet and confer by __________ as to the approach to be taken 
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with respect to privilege logs in the case, including the use of categorical objections, in an effort 

to work out an agreed approach; provided, however, that, if the Parties are unable to agree in this 

respect, they may schedule a conference with the discovery master as to any such disagreement. 

Electronic Discovery 

72. E-discovery should generally be consistent with the following: 

 There shall be production of electronic documents only from sources used in the 
ordinary course of business.  Absent a showing of compelling need, electronic 
documents are not required to be produced from back-up servers, tapes or other 
media. 

 Absent a showing of compelling need, the production of electronic documents 
shall normally be made on the basis of generally available technology in a 
searchable format which is usable by the party receiving the e-documents and 
convenient and economical for the producing party.  Absent a showing of 
compelling need, the parties need not produce metadata, with the exception of 
header fields for email correspondence. 

 Where the costs and burdens of e-discovery are disproportionate to the nature 
and/or gravity of the dispute or to the relevance of the materials requested, the 
Arbitrators will consider either denying such request or ordering disclosure on the 
condition that the requesting party advance the reasonable costs of production to 
the other side, subject to further allocation of costs in the final award. 

 
73. By __________, the Parties will meet and confer as to the parameters of 

electronic discovery in this matter, addressing such issues as search terms and the possible 

testing thereof, time periods, custodians, hit counts, format in which documents will be 

produced, the possible use of predictive coding, metadata and other points relating to electronic 

discovery that may arise. 

74. By __________, the Parties will submit letter briefs to the discovery master with 

respect to any disputes as to e-discovery. 
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75. Oral argument will be heard on any such discovery disputes as to e-discovery 

with the discovery master on __________ at ____ p.m., in a conference call to be arranged by 

the ____.  To the extent technical issues are expected to be raised, each side should have its 

technical experts available for this call. 

76. The Parties will make their document productions as to electronic materials on a 

rolling basis, starting on __________, with document production of such materials to be 

completed by __________. 

Witness Statements 

77. It is not contemplated that the Parties will submit witness statements in this 

arbitration. 

Witness Statements and Experts’ Reports   

78. The Parties agree that it would make sense in this case to have witnesses present 

their direct testimony by sworn witness statements, so as to provide disclosure by each side of 

the direct testimony it expects to present at the hearing.  

79. The Parties further agree that expert witnesses in the case will present sworn 

experts’ reports and that such reports will serve as the direct testimony of the experts.  

80. Except as otherwise agreed by the Parties, the witness statements and experts’ 

reports will have attached to them the documents to which the witnesses make reference in their 

witness statements or reports.  

81. No witness statement or expert’s report will be taken into consideration by the 

Arbitrators unless the witness is presented for cross-examination at the hearing.   
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82. Each side will be permitted a warm-up period of approximately __ minutes for the 

witnesses it presents.  

83. Respondents advise that they contemplate presenting expert testimony by an 

expert in the auditing of legal bills (“Respondents’ Auditing Expert”).  

84. By ________, Claimant will serve and file a witness statement setting forth, with 

respect to the different phases of the case in the Underlying Litigation, Claimant’s testimony as 

to what it contends to be the need for and reasonableness of the legal services for which it billed 

Respondents for such phases of the Underlying Litigation.  

85. By ________, Respondents will serve and file the report of Respondents’ 

Auditing Expert.  

86. By ________, Respondents will also serve and file the witness statement of any 

other expert witness they intend to offer on the subject of Claimant’s bills to Respondents in the 

Underlying Litigation.  

87. By ________, Respondents will also serve and file the witness statement of 

________________ (“________”).  

88. By ________, Claimant will interpose its opposing witness statements or experts’ 

reports, if any.   

89. It is contemplated that the above-referenced witness statements and experts’ 

reports will be no more than __ pages, single-spaced, although the Parties may exceed that length 

if they regard it as necessary to present their claims or defenses. 
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Expert Witnesses   

90. The Parties have not yet decided whether they will want to present expert 

testimony in the case.  To the extent that either side decides that it wants to do so, the following 

procedures will apply.   

91. By __________, each side will serve and file a letter identifying any expert 

witnesses it expects to call at the hearing in this matter.   

92. By __________, each side will serve and file its experts’ reports, if any.   

93. By __________, each side will serve and file its opposing experts’ reports, if any. 

94. The reports of the expert witnesses will serve as the direct testimony of the 

witnesses; provided, however, that the Parties may present their expert witnesses for a “warm 

up” period of direct testimony lasting approximately __ minutes. 

95. The Arbitrators reserve the option of “hot-tubbing” expert witnesses from both 

sides on particular topics, so the Arbitrators may pose questions to such witnesses at the same 

time, to the extent it seems helpful.  The Parties will arrange the timing of the testimony of their 

respective expert witnesses accordingly.   

96. It is not contemplated that there will be depositions of expert witnesses in the 

case. 

Proceeding on Documents 

97. Based on the request of Claimant, this case will proceed based on the submission 

of documents; provided, however, that, should Respondents request a hearing, whether in person 
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or by telephone, or a preliminary hearing (by telephone), that request will be taken into 

consideration by the Arbitrators. 

98. Specifically, notwithstanding Respondents’ failure to appear in this matter to date, 

Respondents are invited to appear and defend this arbitration going forward, as the Arbitrators 

would prefer to hear this matter based on hearing both sides’ contentions and proofs.   

99. So that this matter may proceed expeditiously, Respondents are directed to advise 

the ____ within five days of the date of this order if they intend to appear and defend the case.  If 

Respondents advise that they intend to appear and defend the case, a further preliminary hearing 

will be held promptly to discuss how the case will be administered.  If Respondents do not 

appear and defend the case, the case, as set forth herein, will be heard based on documents and a 

follow-up conference call of the Arbitrators with the Parties. 

100. Regardless of whether they appear and defend the case, Respondents are to be 

served with copies of all papers filed with the ____ in the case simultaneously with such filing. 

Documentary Submissions 

101. Subject to the above, the following schedule shall apply to this case:  

 Claimant shall have until ________, to interpose its documentary case; 
 Respondents shall have until ________, to interpose their documentary case; 
 Claimant shall have until ________, to interpose its reply documentary case, if 

any; and 
 A conference call will be held with the Parties and the Arbitrators on ________at 

____ _.m. for the Parties to submit any final arguments or proof to the Arbitrators with respect to 
their claims or defenses in the case before the record is closed and the Arbitrators decide it. 

 
102. This schedule is established pursuant to the timeframe dictated by the Parties’ 

arbitration agreement. 
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Unproduced Documents 

103. Any exhibit offered at the hearing that was responsive to a discovery request 

served upon the offering party, but which was not produced in response thereto on or before the 

date set for such production, will not be received in evidence at the hearing, absent good cause 

shown. 

Privilege Issue as to __________ 

104. At their meet and confer with respect to discovery issues on __________, the 

Parties will discuss the practical criteria for defining what documents associated with 

__________ will be treated as privileged for purposes of this arbitration. 

105. If the Parties are unable to agree on the parameters of such privilege insofar as 

concerns documents associated with __________, the matter may be raised in the conference call 

with the discovery master scheduled for __________ at ____ _.m. 

Proportionality  

106. The Arbitrators are concerned that the amount of time and expense that go into 

this matter be reasonably proportionate to what is at issue in the case, so the Parties may receive 

the arbitral advantages of expedition and economy. 

107. The Parties are expected to maintain such proportionality in the discovery and 

other phases of this case. 

108. To the extent a party demands discovery beyond that which is proportionate the 

Arbitrators will, upon request, consider cost-shifting. 
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Depositions 

109. Claimant wants to conduct five or more depositions in this arbitration.  

Respondents argue that this is too many depositions and that their number and duration should be 

limited. 

110. It is anticipated that the Parties may have a better idea of what depositions are 

necessary and their appropriate scope after document production has been conducted. 

111. The Arbitrators have provisionally ruled that each side may take __ hours of 

depositions, limited to __ witnesses per side; provided, however, that these parameters are 

subject to revisiting as document production proceeds in the case. 

112. The depositions in the case will be conducted in __________ and are to be 

completed by __________. 

Depositions 

113. The Parties will be limited to ______ depositions each, with the total depositions 

to be taken by each side not to exceed ____ hours. 

Fact Discovery Cut-Off 

114. All fact discovery in the case will be completed by __________. 

Discovery or Testimony from Associated Non-Parties 

115. The Arbitrators expect the Parties to cooperate in making reasonably necessary 

discovery or testimony available from entities or persons whose cooperation they are able to 

secure, based upon their relationship or influence with such entities or persons; provided, 

however, that the provision of such discovery or testimony by such entities or persons is 
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understood to be subject to whatever objections such entities or persons might have to individual 

items of discovery that are sought in the case. 

116. The Parties agreed, in this regard, to attempt to make former employees and 

associated persons available for discovery and testimony. 

Related Entities 

117. Claimant advised that it will make its affiliates available for testimony or 

disclosure in this arbitration, to the extent said affiliates may have documents or other 

information relevant to matters at issue in the arbitration. 

Appearance of Messrs. ______ and ______ at the Hearing 

118. By ___________, Respondent will attempt to ascertain and report back to the 

arbitrators and to Claimant whether Messrs. ______ and ______ will agree to come to the 

hearing without the necessity of a subpoena and, assuming they will so appear, whether they will 

do so in person or by video conference or in some other way. 

Discovery from the       Entities and                           

119. The Arbitrator advised that the Tribunal expects the Parties to cooperate in 

making discovery available from entities or persons whose cooperation they are able to secure 

based upon their relationship or influence with such entities or persons; provided, however, that 

the provision of such discovery by such entities or persons is understood to be subject to 

whatever objections such Parties might have to individual aspects of such production and to the 

rulings of the Tribunal thereon. 
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120. In this connection, Respondent has agreed to make discovery available from the 

_____ entities, including __________, __________, and __________. 

121. Both sides will request of __________ (“__________”) that it cooperate in 

making discovery available to the Parties in this arbitration and will report back to each other and 

to this Tribunal by ____________ as to whether such cooperation from __________will be 

forthcoming. 

Subpoena, If Necessary, to            

122. If neither side is able to arrange agreement by __________ to provide discovery 

in this arbitration without the necessity of a subpoena, either side may submit a subpoena to the 

Arbitrator seeking production of documents by __________, with such subpoena to be submitted 

to this Tribunal, on notice to the other side, on ____________, when the Parties exchange their 

document requests. 

123. The other side will thereafter have three (3) business days, following the 

submission of such a subpoena to the Arbitrator, to object thereto. 

124. Any such subpoena will be submitted to the Arbitrator in Word format and will 

contain a provision to the effect that any issue or objection the recipient has as to the documents 

requested may be raised with the Arbitrator in this arbitration, in a conference call with the 

Arbitrator and counsel for the Parties. 
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Other Subpoenas 

125. If either side wants to subpoena any other entity or person, it will submit its 

proposed subpoena(s) to the Arbitrator by ____________, if the subpoena is for discovery 

purposes, and by ____________, if the subpoena is for the hearing.   

126. The other side will thereafter have three (3) business days, following the 

submission of such a subpoena, to object thereto. 

127. Any such subpoena will be submitted to the Arbitrator in Word format and will 

contain a provision to the effect that any issue or objection the recipient has as to the documents 

requested may be raised with the Arbitrator in this arbitration, in a conference call with the 

Arbitrator and counsel for the Parties. 

Subpoenas 

128. By __________, the Parties will meet and confer as to any non-party witnesses 

from whom documents or testimony is sought and will submit subpoenas to the discovery master 

with respect to any such documents or testimony that is not otherwise available. 

129. Any requests for documents submitted by subpoena directed to non-parties should 

be narrowly drawn and should not request documents already in the possession, custody or 

control of the party seeking such production. 

Status Conferences 

130. Status conferences will be held with the discovery master on __________ at ____ 

_.m. and on __________ at ____ _.m., in conference calls to be arranged by the ____. 
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Stipulated Facts 

131. It is not contemplated that the Parties will agree to stipulated facts in this 

arbitration. 

Possible Stipulated Facts 

132. The Parties will confer by ________, as to whether they regard it as worthwhile to 

attempt to agree to stipulated facts, and, if so, will establish a schedule for working out such 

stipulated facts and will advise the Arbitrators as to said schedule by ________. 

Witness Lists 

133. By __________, the Parties will exchange lists of witnesses they expect to call at 

the hearing.  As to any such witnesses who are not known to the other side, the side identifying 

such witness will set forth on the witness list the witnesses’ names and current business 

affiliations and will describe the general areas of the witnesses’ expected testimony.  

Final Pre-Hearing Status Conference 

134. A final pre-hearing status conference will be held with the Arbitrators on 

__________ at ____ _.m., in a conference call to be arranged by the ____. 

Hearing Exhibits 

135. By __________, the Parties will identify to one another the exhibits they expect to 

use at the hearing. 

136. By __________, the Parties will meet and confer in an attempt to agree on joint 

exhibits to be submitted at the hearing.  The Parties’ stipulation to the inclusion of documents as 

joint exhibits does not signify agreement with the documents, but rather only that the admission 
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of such documents into evidence at the hearing is not disputed.  Such exhibits will be organized 

in binders with tabs.   

137. By __________, the Parties will finally establish the binders of joint exhibits and 

provide to one another binders of any additional exhibits they intend to offer into evidence at the 

hearing.  Subject to the Parties’ agreeing on some other approach, as expedient, individual 

exhibits marked by Claimant will start with the number ___ and those marked by Respondents 

will start with the number __. 

138. The Parties are requested to organize the various exhibits in the tabbed binders in 

the way that seems most helpful, whether in chronological order or by issue or the like. 

139. Except for good cause shown, documents that have not been identified as exhibits 

will not be admitted into evidence at the hearing.  This applies to all documents except those to 

be used solely for impeachment. 

Key Exhibits 

140. By __________, each side will serve and file the five to ten exhibits that it 

believes to be most important in the case.  The Parties are encouraged to highlight such exhibits, 

identifying the portions thereof believed to be of particular importance. 

Demonstrative Exhibits 

141. The Parties will serve and file their demonstrative exhibits, if any, including all 

schedules, summaries, diagrams, charts, PowerPoint presentations and the like that they propose 

to offer at the hearing at least three days in advance of such use, provided, however, that 

demonstrative exhibits that are prepared on a reactive basis during the hearing will be produced 
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as much in advance as reasonably practicable.  Notwithstanding the foregoing, the Parties are 

encouraged to serve and file such materials as much in advance of the hearing as possible to 

facilitate the Arbitrators’ understanding of the matters displayed. 

Memorials 

142. By _______, Claimant will serve and file its pre-hearing memorial. 

143. By ________, Respondent will serve and file its pre-hearing memorial. 

144. Each of these memorials will be limited to __ pages, double-spaced, with 1” 

margins on each side. 

Pre-Hearing Memoranda 

145. By __________, the Parties will serve and file their pre-hearing memoranda, with 

such memoranda being limited to __ pages each, double-spaced. 

146. By __________, each side may submit a reply pre-hearing memorandum limited 

to responding to legal issues raised by the other side in its earlier memorandum, with such reply 

memoranda to be limited to __ pages each, double-spaced. 

Motions In Limine With Respect to Contested Exhibits or Testimony 

147. By ________, the Parties will serve and file their letter briefs addressing any 

issues with respect to disputed exhibits or testimony. 

148. Each side will thereafter have until ________ to serve and file its response to any 

such motion. 
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Pre-Hearing Objections to Exhibits or Testimony 

149. By __________, the Parties will serve and file their letter briefs addressing any 

issues with respect to disputed exhibits or testimony or the like.  It is contemplated that such 

motions will generally be limited to issues such as privilege, authenticity, extreme prejudice or 

the like.  Absent good cause, such motions should be no longer than two pages. 

150. Each side will thereafter have until __________ to serve and file its response to 

any such motion made by the other side. 

The Hearing 

151. The hearing will be held on __________ at __________.  Subject to the Parties’ 

preferences, the hearing day will generally run from ____ _.m. to ____ _.m., subject to extending 

the day as necessary to complete witnesses or keep to schedule.  It is anticipated that we will take 

a mid-morning and a mid-afternoon break of approximately __ minutes each and a midday 

luncheon break of approximately __ hour. 

152. Each side will make opening statements of approximately __ minutes. 

153. The Parties are requested to advise the Arbitrators promptly if their estimates as to 

the amount of time needed for the hearing in this matter change. 

154. The Parties will make arrangements to schedule witnesses so that the hearing may 

proceed expeditiously.   

155. The Party presenting evidence will, to the extent practicable, give notice of at 

least three days to the other Party with respect to the identities of upcoming witnesses and the 

anticipated order of testimony. 
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Opening Statements 

156. It is contemplated that each side will make opening statements of approximately 

__ minutes. 

Firmness of Hearing Dates 

157. The hearing dates set forth herein are firm dates, which will not be rescheduled, 

absent agreement of the Parties or extraordinary circumstances unrelated to preparedness. 

Evidentiary Status of Designated Hearing Exhibits 

158. All previously designated hearing exhibits will be deemed admitted into evidence 

as of the opening of the hearing, except as to contested exhibits that are specifically so 

designated by the Parties by the opening of the hearing.  The Arbitrators will hear argument as to 

such exhibits in the course of the hearing. 

Closing Statements 

159. Subject to discussion at the hearing, it is anticipated that the Parties will make 

closing statements to the Arbitrators on __________ at ____ _.m., at a place to be agreed by the 

Parties, it being contemplated that the closing statements will run approximately __ hours, with 

each side to have approximately __ hours. 

Closing Statements 

160. In lieu of post-hearing memoranda, it is anticipated that the Parties will make 

closing statements to the Arbitrator at a session to be held on ____________ at ____ _.m., at a 

place to be agreed by the Parties, provided, however, that, if the Parties determine that they want 
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to submit post-hearing memoranda or if the Arbitrator requests that issues be briefed, post-

hearing memoranda may be submitted. 

Summations 

161. It is anticipated that, in lieu of post-hearing memorials, the Parties will make 

summations in a hearing to be held on ________ at ____ _.m., at a location to be agreed by the 

Parties. 

Post-Hearing Memoranda 

162. The Parties will decide at the close of the hearing, in consultation with the 

Arbitrators, what post-hearing briefing, if any, will be submitted. 

Post-Hearing Memoranda 

163. It is anticipated that the Parties will submit post-hearing memoranda on a 

simultaneous basis ____ weeks following the completion of the hearing. 

Provision of Pre-Hearing Papers to the Arbitrators 

164. The Parties will provide copies of motions papers, witness lists, experts’ reports, 

pre-hearing memoranda, and key exhibits to the Arbitrators when served upon the other side.  

The other exhibits binders may be provided to the Arbitrators at the opening of the hearing. 

165. Copies of all legal memoranda will be provided to the Arbitrators in Word as well 

as PDF format; provided, however, that the Parties need only exchange such materials in PDF 

format among themselves.   

166. The Parties will provide the Arbitrators will copies of all cases and other 

authorities relied upon in their submissions to the Arbitrators. 
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Materials to be Provided to the Arbitrators in Electronic Form Following the Hearing 

167. Following the hearing, each side will transmit to the Arbitrators on a DVD, thumb 

drive, or the like, the following documents that it has previously interposed, submitting them in 

Word format to the extent convenient: 

 pleadings; 
 pre-hearing memoranda; 
 post-hearing memoranda, if any; 
 other significant memoranda;  
 experts’ reports;  
 cases and other authorities referred to in the side’s pre-hearing and post-hearing          

memoranda, assuming the party has made electronic copies of same; and 
 exhibits referred to by the party in its post-hearing papers, to the extent the party 

has made electronic copies of such exhibits. 
 
168. The Parties will also make arrangements, as among themselves, to submit the 

following materials to the Arbitrators electronically on such DVDs or the like: 

 hearing transcripts in searchable format; 
 a chart that shows, by witness, the hearing volume and pages at which each 

witness’ testimony appears; and 
 exhibits, to the extent the Parties have made electronic copies of them. 
 

Language of Proceeding 

169. The language of this proceeding is __________. 

170. By ___________, the Parties will confer in an effort to agree as to how the case 

will be administered with respect to documents, if any, which, in the original, are in a language 

other than __________, including with respect to questions as to responsibility for arranging 

translations, the identify of appropriate translators, the timing of making and providing 

translations, and the responsibility for the costs of such matters. 
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171. The Parties will confer by ___________ with respect to questions relating to any 

necessary arrangements for one or more interpreters of the testimony of witnesses, if any, unable 

to testify in __________. 

172. The Parties will memorialize their agreement with respect to such matters by 

___________.  Should the Parties be unable to reach agreement, in any respect, with respect to 

such matters, they will so advise the Arbitrator by said date, submitting letter briefs to the 

Arbitrator setting forth their respective positions and the reasons and the reasons therefor. 

Form of Award 

173. The Arbitrators will issue a reasoned award. 

Court Reporter 

174. It is understood that the Parties, at their election, intend to arrange for a court 

reporter to transcribe the hearing. 

Accelerated Exchange Program 

175. The Parties have agreed to use the Accelerated Exchange Program of the ____.  

Pursuant to the Accelerated Exchange Program, the Parties may transmit written materials 

directly to the Arbitrators, simultaneously providing copies of same to the other side.  Direct 

written communications to the Arbitrators will be directed as follows: 

____________________ 
____________________ 
____________________ 
____________________ 
____________________ 
____________________ 
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____________________ 
____________________ 
____________________ 
____________________ 
____________________ 
____________________ 
 
____________________ 
____________________ 
____________________ 
____________________ 
____________________ 
____________________ 
 

176. The Parties are to submit such materials to the Arbitrators by e-mail and hard 

copy; provided, however, that there is no need to provide electronic copies of exhibits and other 

bulky materials to the Arbitrators or to provide the Arbitrators with hard copies of briefs or other 

memoranda shorter than ten pages.   

177. The Parties will copy the ____ on all e-mails to the Arbitrators and will also send 

to the ____ copies of cover letters transmitting non-electronic materials to the Arbitrators, but do 

not need to send the ____ copies of such non-electronic materials.   

178. Under no circumstances are oral communications, by telephone or otherwise, to 

be initiated with the Arbitrators, except as scheduled by the ____ or the Arbitrators on notice to 

both sides. 

Mediation 

179. By ________, the Parties will meet and confer as to whether they would like to 

attempt to resolve this matter through mediation. 
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180. If the Parties would like to engage in such an effort, the ____ is available to 

provide the Parties with lists of potential mediators. 

181. If there is any part of the case that the Parties would like the Arbitrators to address 

sooner rather than later to facilitate settlement, the Parties may request the Arbitrators to do so. 

Control Date for the Parties’ Deciding Whether to Mediate 

182. By ________, the Parties will meet and confer as to whether they would like to 

attempt to resolve this matter through mediation. 

183. If the Parties would like to engage in such an effort, the ____ will be glad to 

provide them with a list of potential mediators.  If the Parties would like to have any issue 

decided sooner rather than later in the case to facilitate settlement, they may so advise the 

Arbitrator and the matter will be conferenced. 

Disclosures as to Conflicts 

184. The Parties are reminded to update their respective conflicts checklists as further 

information becomes available.   

185. The duty to update such checklists continues through the duration of this 

arbitration. 

186. The Parties have agreed that, if there is anything that becomes known to a party 

that is relevant in the context of arbitrator disclosure, the party will advise the case administrator 

as soon as it becomes known. 

Attorneys’ Fees 

187. Claimant is seeking attorneys’ fees under his Employment Agreements. 
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188. The Parties have agreed on the following procedure with respect to Claimant’s 

claim for attorneys’ fees:  Thirty days after the Arbitrators have issued their award as to the 

merits of the case, Claimant may submit a statement of costs and attorneys’ fees and a supporting 

memorandum of law with respect to attorneys’ fees.  Respondents will then have ten days to 

respond to such papers submitted by Claimant.  Claimant will thereafter have five days to reply, 

following which the matter will be submitted to the Arbitrators for decision. 

189. It is contemplated that the Arbitrators will decide any issues as to attorneys’ fees 

on the papers. 

Attorneys’ Fees 

190. The Parties agreed that they are not seeking attorneys’ fees in this arbitration and 

that any requests for attorneys’ fees in their respective papers previously submitted in this 

arbitration are withdrawn. 

191. The Arbitrators note that both sides seek to recover attorneys’ fees.  It will be 

addressed later in this proceeding how the Parties’ applications for attorneys’ fees will be 

administered. 

Arranging Conference Calls with the Discovery Master or Arbitrators 

192. Should disputes arise between the Parties as to discovery or other preliminary 

matters in the course of this arbitration, the Parties are urged to arrange a conference call with the 

discovery master or the Arbitrators promptly, so the matter may be addressed promptly, rather 

than have it remain unresolved and risk affecting the schedule.   
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Adjustment of Individual Dates by the Parties 

193. The Parties may by stipulation adjust individual dates between themselves that do 

not affect the Arbitrators or the hearing, providing notice of such changes to the Arbitrators, but 

otherwise schedule changes are to be submitted to the Arbitrators. 

Attachment A 

194. Attached hereto as Attachment A is a chronology of the deadlines set forth in this 

scheduling order. 

Revisions or Additions to this Order 

195. If either side believes at this time that any of the deadlines or other matters set 

forth above need to be changed in any way or that anything needs to be added, it will advise the 

other side and the Arbitrators within seven days of the date of this Order. 

Dated: New York, New York 
__________________ 
 
       ________________________ 
       _______________, Arbitrator 
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ATTACHMENT A 
CHRONOLOGY OF DATES SET FORTH IN  

REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER (“THE 
ORDER”) 

 
 __________:  Respondents to serve and file their answer, pursuant to paragraph __ of the 

Order; 
 __________:  The Parties to submit a proposed order as to confidentiality or any dispute 

on the subject to the discovery master, pursuant to paragraph __ of the Order; 
 __________:   

 Respondents to serve and file their papers in support of their motion to strike, 
pursuant to paragraph __ of the Order; and 

 The Parties to serve and file document requests, pursuant to paragraph __ of the 
Order; 

 __________:  The Parties to exchange their responses and objections to document 
requests, pursuant to paragraph __ of the Order; 

 __________:  Claimant to serve and file his papers in opposition to Respondents’ motion 
to strike, pursuant to paragraph __ of the Order; 

 __________: Respondents to advise the Arbitrators what, if anything, they intend to do 
with respect to their possible motion to disqualify Claimant’s counsel, pursuant to 
paragraph __ of the Order;  

 __________:  Respondents to serve and file their reply papers on their motion to strike, 
pursuant to paragraph __ of the Order; 

 __________ at           .m.:  Oral argument before the Arbitrators on Respondents’ motion 
to strike, pursuant to paragraph __ of the Order; 

 __________at            .m.:   
 The Parties to meet and confer with respect to objections to document requests, 

pursuant to paragraph __ of the Order; 
 The Parties to meet and confer as to the parameters of electronic discovery, 

pursuant to paragraph __ of the Order; and 
 The Parties to discuss the practical criteria for defining what documents 

associated with __________ will be treated as privileged for purposes of this 
arbitration, pursuant to paragraph __ of the Order. 

 __________:   
 The Parties to submit letter briefs to the discovery master concerning any disputes 

as to document production, pursuant to paragraph __ of the Order; and 
 The Parties to submit letter briefs to the discovery master concerning any disputes 

as to e-discovery, pursuant to paragraph __ of the Order; 
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 __________at            .m.:   
 Oral argument with the discovery master as to any open discovery issues, 

pursuant to paragraph __ of the Order; 
 Oral argument with the discovery master as to any disputes as to e-discovery, 

pursuant to paragraph __ of the Order; 
 Oral argument with the discovery master with respect to any issues the Parties 

have identified as to the applicability of privilege to documents associated with 
__________, pursuant to paragraph __ of the Order; 

 The Parties to commence their document production on a rolling basis, pursuant 
to paragraph __ of the Order; and 

 The Parties to commence their production of electronic materials, pursuant to 
paragraph __ of the Order;  

 __________:  The Parties to meet and confer as to the approach to be taken with respect 
to privilege logs in the case, pursuant to paragraph __ of the Order; 

 __________:  The Parties to serve and file their privilege logs, pursuant to paragraph __ 
of the Order; 

 __________at            .m.:  Status conference with the discovery master, pursuant to 
paragraph __ of the Order; 

 __________:   
 Completion of document production, pursuant to paragraph __ of the Order; and 
 Completion of production of electronic materials, pursuant to paragraph __ of the 

Order; 
 __________:  The Parties to conduct the depositions in the case within this time period, 

pursuant to paragraph __ of the Order; 
 __________ at            .m.:  Status conference with the discovery master, pursuant to 

paragraph __ of the Order; 
 __________:  Each side to serve and file a letter identifying any expert witnesses it 

expects to call at the hearing in the matter, pursuant to paragraph __ of the Order; 
 __________:   

 The Parties to complete all depositions in the case, pursuant to paragraph __ of 
the Order; and 

 The Parties to complete all fact discovery in the case, pursuant to paragraph __ of 
the Order; 

 __________:  The Parties to meet and confer with respect to non-party discovery and 
testimony, if any, and to submit subpoenas with respect to any such discovery or 
testimony that is not otherwise available, pursuant to paragraph __ of the Order; 

 __________:  Each side to serve and file its experts’ reports, if any, pursuant to 
paragraph __ of the Order; 

 __________:   
 The Parties to identify the exhibits they expect to use at the hearing, pursuant to 

paragraph __ of the Order; 
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 __________:   
 The Parties to exchange lists of witnesses they expect to call at the hearing, 

pursuant to paragraph __ of the Order; and 
 The Parties to meet and confer in an effort to agree on joint exhibits to be 

submitted at the hearing, pursuant to paragraph __ of the Order; 
 __________:  The Parties to serve and file their opposing experts’ reports, if any, 

pursuant to paragraph __ of the Order; 
 __________:   

 The Parties to finally establish the binder of joint exhibits and provide to one 
another binders of any additional exhibits they intend to offer into evidence at the 
hearing, pursuant to paragraph __ of the Order;  

 Each side to serve and file the five to ten exhibits it believes to be most important 
in the case, pursuant to paragraph __ of the Order; and 

 The Parties to serve and file their pre-hearing memoranda, pursuant to paragraph 
__ of the Order; 

 __________at            .m.:  Final pre-hearing status conference, pursuant to paragraph __ 
of the Order; 

 __________:  The Parties to serve and file their letter briefs on any issues with respect to 
disputed exhibits or testimony or the like, pursuant to paragraph __ of the Order; 

 __________:  Each side to submit a reply pre-hearing memoranda, pursuant to paragraph 
__ of the Order; 

 __________:  Each side to serve and file its response to any motion in limine made by the 
other side, pursuant to paragraph __ of the Order; 

 __________:  The hearing, pursuant to paragraph __ of the Order; and 
 __________ at           .m.:  Closing statements, pursuant to paragraph __ of the Order. 
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POINTS TO BE COVERED IN PRELIMINARY HEARING 
 

Charles J. Moxley, Jr. 
Draft to be Adapted to the Individual Case 

 
 Following are some general topics/points to be covered in preliminary hearings, subject 

to the needs of the particular case: 

• Purpose:   
• Purpose of preliminary hearing – ________  

• Arbitration speech: 
• Discussion with counsel about how arbitration is supposed to be different – 

________ 
• Discovery – ________ 
• Motion practice – ________ 
• Pre-hearing disputes – ________ 

• Proportionality: – ________ 
• Amount at issue in this case – ________ 

• Claims – ________ 
• Counterclaims – ________ 

• Specific discussion of the appropriate limits of this case in light of proportionality 
– ________ 
• Discovery – ________ 
• Motion practice – ________ 
• Pre-hearing disputes – ________ 

• Applicable arbitration rules: 
• Commercial rules – ________ 
• Employment rules – ________ 
• ICDR rules – ________ 
• Large and complex case rules 

• Applicable law: 
• Substantive law – ________ 
• Arbitration law – ________ 

• Issues raised by the arbitration clause: – ________ 
• Special requirements: 

• Step clause 
• ???? 

• Any issues as to arbitrability – ________ 
• Objecting party’s motion as to same – ________ 
• Responding party’s papers as to same – ________ 

• The Parties’ descriptions of their respective views of the world with respect to the case 
and how it should be administered – ________ 
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• Amendments tf Pleadings:   
• Whether amendments of pleadings are indicated, and, if so, whether reliance 

documents should be attached to them – ________ 
• Date for amended pleadings (complaint/answer) – ________ 
• Date for opposing papers – ________ 
• Date for reply papers – ________ 
• Documents to be attached to each – ________ 

• Particularizations:   
• Whether particularizations of alleged claims and/or damages are indicated – 

________ 
• And, if so: 

• Opening particularization by (Claimant/Respondent) – ________ 
• Corresponding particularization by (Claimant/Respondent) – ________ 
• Response to particularizations by (Claimant/Respondent) – ________ 
• Response to particularization by (Claimant/Respondent) – ________  

• Date for particularizations of claims – ________ 
• Date for particularization of damages – ________ 
• Whether documents are to be attached– ________ 

• Possible substantive motions: – ________ 
• Procedure to be followed:  

• generally, exchanges of letter briefs of 3-5 pages as to why hearing the 
proposed motion would foster the expeditious, economical, and fair 
administration of the case 

• generally, with the case proceeding in the ordinary course in the 
meantime, subject to what makes sense on the facts of the particular case 

• schedule as to same 
• date for initial letter of proponent – ________ 
• opposing papers – ________ 
• reply papers – ________ 
• oral argument as to same – ________ 

• cut-off date for substantive motions – ________ 
• Confidentiality: 

• As to documents – ________ 
• As to the entire proceeding as a whole – ________ 
• Date for submission of proposed stipulation of confidentiality to be so ordered or 

to submit any dispute concerning same to the Tribunal – ________ 
• Things to avoid in the stip: 

• Binding the arbitrator – arbitrator is bound under the AAA rules and 
ethical rules – ________ 

• Binding the AAA -- same – ________ 
• Discovery Master:  

• Whether the Chair will serve as Discovery Master or the entire Panel will hear 
discovery and routine administrative matters – ________ 

• Chair to do it – ________ 
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• Entire Panel to do it – ________ 
• Reliance Documents: 

• Whether the production of reliance documents makes sense in place of, in 
advance of, or along with normal document production – ________ 

• Date for submitting reliance documents – ________ 
• Date for any responses to reliance documents – ________ 

• Witness Statements: 
• Whether sworn witness statements, with reliance documents attached, will be 

used in the case, in whole or in part, in lieu of direct testimony – ________ 
• Date for the parties’ deciding whether they wish to use witness statements –

 ________ 
• Date for submitting witness statements – ________ 
• Date for submitting responsive witness statements – ________ 

• Document Production:  Schedule for document production, if any, including for the 
following: 
• Document requests – ________ 
• Responses and objections – ________ 
• Counsels’ meeting and conferring on objections – ________ 
• Privilege logs, if any – ________ 
• Production of uncontested documents – ________ 

• Possibility of use of generic descriptions in the logs – ________ 
• Letter briefs to the Discovery Master or the Panel concerning any discovery 

disputes – ________ and 
• Schedule for argument of any discovery disputes before the Discovery Master or 

Panel – ________ 
• Client Files:  The expectation that Counsel will familiarize themselves as to how their 

clients’ files are maintained and as to how discovery can best be managed, including 
electronic discovery – ________ 

• Discussion of how electronic discovery can be most effectively managed in the case, 
including with respect to such matters as: 
• Date for counsel to meet and confer on the subject – ________ 
• Date for conference call with the Discovery Master or Panel if it would be helpful 

– ________ 
• Search terms – ________ 
• The possible testing of search terms – ________ 
• Hit counts – ________ 
• Time periods – ________ 
• Custodians – ________ 
• Format in which documents will be produced – ________ 
• The possible use of predictive coding – ________ 
• Possible communications among each side’s electronic search experts – ________ 
• Other points relating to electronic discovery that are of concern on the facts of the 

particular case – ________ 
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• General approach as to submissions to the Tribunal:  General procedure to be 
followed before submitting a detailed letter brief to the other side:   
• Meet and confer first– ________ 
• Confirm in any communication to the Tribunal that such meeting and conferring 

has taken place – ________ 
• Timetable for communications among counsel and to the Tribunal:  Turnaround time 

concerning communications from either side  
• Response by the other side – within 24 hours – ________ 
• Response by the Arbitrator – within 24 hours thereafter – ________ 
• Subject to faster turnaround, if needed– ________ 

• Extensive written application to be avoided as possible:  General point as that many 
matters may be handled by conference call with the Arbitrator without substantial written 
submissions 

• Other discovery, if any – ________ 
• Interrogatories – ________ 
• Requests to admit – ________ 
• Offers of Proof – ________ 

• Non-party subpoenas: – ________ 
• Dates for submitting discovery subpoenas to the Tribunal– ________ 
• Date for submitting hearing subpoenas to the Tribunal – ________ 
• General rule – 3 business days for the other side to respond before the Tribunal 

will sign – ________ 
• Cooperation of parties as to non-party witnesses:  Expectation that parties will exert 

best efforts to make non-parties over whom they have influence available for discovery 
or testimony in the case, where such non-parties have relevant and material documents or 
information – ________ 

• Cut-off date for fact discovery – ________ 
• Experts: – ________ 

• Identification of areas of expert testimony on issues as to which a party has the 
burden of proof – ________ 

• Identification of each side’s anticipated expert witnesses on issues on which a 
party has the burden of proof – ________ 

• Identification of rebuttal expert testimony – ________ 
• Identification of each side’s anticipated expert witnesses on other issues – 

________ 
• Date for experts’ reports on issues as to which a party has a burden of proof – 

________ 
• Date, where applicable, for reply experts’ reports – ________ 

• Status conferences: – ________ 
• ________ 
• ________ 
• ________ 
• ________ 

• Possible Stipulated Facts: – ________ 
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• Summaries, Chronologies and Dramatis Personae: – ________ 
• Witness lists:  Identification of witnesses, including as follows: 

• Their present business affiliations – ________ 
• Their anticipated areas of testimony – ________ 
• Mode of testimony – ________ 

• In person – ________ 
• By videoconference – ________ 
• By telephone – ________ 
• By deposition testimony, whether videotaped or not – ________ 

• Hearing exhibits, including as follows: – ________ 
• Date for the Parties’ exchanges of exhibits to be offered – ________ 
• Date for counsels’ meeting and conferring to agree on joint exhibits and avoid 

duplication – ________ 
• Finalization of joint exhibits and of each side’s identification of its other exhibits 

and – ________ 
• Organization of exhibits binders by category or chronology or the like, as makes 

sense in the case – ________ 
• Key Exhibits – ________ 
• Demonstrative exhibits – ________ 
• Pre-hearing memoranda – ________ 
• Motions in limine – ________ 
• The hearing: 

• When – ________ 
• Where – ________ 
• Hours – ________ 
• Particular focus on length of hearing day –  ________ 
• Panel’s approach to evidentiary, administrative, timing, and other matters – 

________ 
• Evidentiary nature of designated hearing exhibits, including as follows:  

• The most typical approach: exhibits to be received into evidence as of the opening 
of hearing, unless objected to in advance thereto or – ________ 

• The more restrictive approach, whereby only documents actually used at the 
hearing are deemed in evidence – ________ 

• Clarification that foundations for the admission of documents need not ordinarily 
be laid and – ________ 

• Decision as to whether pre-marking applies to documents used for impeachment 
only – ________ 

• Provision to arbitrators of copies of cases and other authorities relied upon: – ________ 
• Hard copies – ________ 
• Electronic copies – ________ 

• Accelerated Exchange Program – ________ 
• Form of the Parties’ submissions to the Arbitrators, whether by electronic and/or hard 

copies – ________ 
• Word copies of submissions, including briefs and experts’ reports 
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• Use of electronics at hearings – ________ 
• Post-hearing submissions, including: 

• Post-hearing memoranda and – ________ 
• Closing statements and possibly schedule as to same – ________ 

• Form of award: – ________ 
• Standard – ________ 
• Reasoned – ________ 
• Reasoned lite and – ________ 
• Findings of fact and conclusions of law – ________ 

• Court reporter – ________ 
• Cyber security – ________ 

• Discuss – ________ 
• Areas of focus – ________ 

•  
•  
•  

• Means of exchanging documents and other materials – ________ 
• Paper only – ________ 
• Email – ________ 
• What requirements as to type of programs – ________ 
• What requirements as to whether emails are to be encrypted – 

________ 
• Means of storing it – ________ 
• Means of using it – ________ 
• Means of disposing of it – ________ 
• What to do with the passwords – ________ 

• Need to constantly change the password – ________ 
• Level of cyber securities sensitivity and whether special measure should be taken. 
• _________ -- 

• Communications with the Panel 
• Submissions to the Panel 
• Exhibits 
• Transcripts 
• Anything else 

• Length of time by which I may destroy the case files 
• Hard copies other than pleadings 
• Exhibits and transcripts from the hearing 
• Electronic copies of same 

• Costs and attorneys’ fees, including: – ________ 
• Whether to be handled through post-hearing declarations and computer sheets as 

to attorney time – ________ 
• Or in a separate process after the merits of the case are decided by interim award 

or the like – ________ 
• Parties’ ongoing duty of disclosure as to conflicts – ________ 
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• Mediation window – ________ 
• Document retention – ________ 
• Parties’ expectations – ________ 
• Anything else either side or any panel member wants to raise – ________ 

 
•  
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__________and __________ 
REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER 
 

 2

Particularizations by Claimant as to the Trade Secrets and  
Other Proprietary Information of Claimant that Claimant  
Contends Respondent Wrongfully Disclosed or Used or the Like 

 
1. By __________, Claimant will serve and file a Particularization, setting forth in 

reasonable detail the trade secrets or other proprietary information of Claimant that Claimant 

contends Respondent wrongfully disclosed or used or the like and will produce the documents 

upon which Claimant relies for such contentions.   

2. It is suggested that this Particularization include a chart with numbered boxes, 

wherein each particular assertion is particularized and the related documents identified, to 

facilitate Respondent’s response to said Particularization. 

3. By __________, Respondent will serve and file its Response to Claimant’s 

foregoing Particularization and will produce the documents upon which it relies for such 

Response. 

4. It is requested that Respondent’s Response to Claimant’s said Particularization 

include a column that Respondent adds to Claimant’s Particularization, setting forth 

Respondent’s response to each individual assertion, box by box, set forth therein and identifying 

the documents upon which Respondent relies for such Response. 

5. It is understood that Respondent will provide its Response to Claimant’s said 

Particularization based on documents then available to Respondent and witnesses who are still 

employed by Respondent; provided, however, that to the extent Respondent is able, within the 

foregoing time frame, to also include information from outside sources, including former 
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employees, and information as to what is available in the public domain, it will do so, but 

without prejudice to further elaboration on such matters later. 

6. A major purpose of this process of Particularization is to enable each side, on an 

efficient basis, to gain reasonable discovery as to the other side’s contentions.  It is expected that 

this process should, to a considerable extent, obviate a more elaborate course of discovery. 

 
Additional Contract Documents 

7. By ___________, Respondent will provide to the arbitrators copies of the 

additional contract documents referenced in the pleadings that have not previously been provided 

to the Arbitrators. 

Particularizations as to Respondent’s Counterclaim for $______ 

8. By ___________, Respondent will serve and file a Particularization of its claim 

for $___________ plus additional monthly accruals and interest, setting forth the bases for that 

claim with specificity. 

9. Said Particularization will list each individual item or similar group of items of 

work making up said alleged damages with particularity, including as to the following:  the 

identity of the work in question, the dates thereof, and Respondent’s bases for contending that 

Claimant is liable to Respondent for such work.1 

                                                 
1 This Particularization addresses the factual and contractual bases for Respondent’s 
counterclaim for $___________; provided, however, that issues as to the scope of the work under 
the ________ will be addressed by Respondent in a separate Particularization and need not be 
addressed in this Particularization, except by general reference to Respondent’s position as to the 
scope of that agreement. 
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10. It is expected that this Particularization will include a detailed chart wherein the 

particular items at issue will be numbered and placed in individual blocks or the like to facilitate 

Claimant’s responsive Particularization on an item by item basis. 

11. By __________, Claimant will serve and file its responsive Particularization, 

setting forth with specificity its response to each item or group of items set forth by Respondent 

in its Particularization  

12. Each side’s said Particularization will include as attachments the documents upon 

which the side relies in support of its Particularization and will identify the particular documents, 

or parts thereof, upon which the side relies in connection with its description of its position as to 

each item or group of items of work set forth therein. 

Particularizations as to Funding Available in a ________ 
 
13. To the extent that items included within Respondent’s $______ counterclaim are 

for amounts beyond the agreed monthly payments under the __________ (the “______”), 

Respondent will, by __________ serve and file a Particularization of its bases for contending 

that such items are payable under the __________, including the provisions thereof concerning 

payments through funding available in a __________. 

14. By __________, Claimant will serve and file its responsive Particularization, 

responding to Respondent’s said Particularization with specificity. 

15. Each side’s said Particularization will include as attachments the documents upon 

which it relies in its Particularization and will identify the particular documents, or parts thereof, 
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upon which the side relies in connection with its description of its position as to the matters in 

question. 

16. These Particularizations will be organized similarly to Respondent’s 

Particularization of its counterclaim for $__________, setting forth the parties’ respective 

contentions in a format whereby such contentions are numbered and placed in individual blocks 

or the like to facilitate the narrowing of the issues as to the matters in contention. 

Particularizations as to the Scope of the __________ 

17. By __________, Respondent will serve and file a Particularization of its position 

as to the scope of the __________, identifying with specificity Respondent’s bases for 

contending that the scope of the __________ changed over time and what it contends the final 

applicable scope is. 

18. By __________, Claimant will serve and file its responsive Particularization of its 

position as to the scope of the __________.   

19. Each side’s said Particularization will include as attachments the documents upon 

which it relies in its Particularization and will identify the particular documents, or parts thereof, 

upon which the side relies in connection with its description of its position as to the matters in 

contention. 

20. These Particularizations will be organized similarly to Respondent’s 

Particularization of its counterclaim for $__________, setting forth the parties’ respective 

contentions in a format whereby such contentions are numbered and placed in individual blocks 

or the like to facilitate the narrowing of the issues as to the matters in contention. 
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Particularizations as to Claimant’s Claim for $__________ 

21. By __________, Claimant will serve and file a Particularization of its claim for 

$__________, setting forth the bases for that claim with specificity. 

22. Said Particularization will list each individual payment and related billing and 

payment documents with particularity. 

23. It is expected that this Particularization will include a detailed chart wherein the 

particular items at issue will be numbered and placed in individual blocks or the like to facilitate 

Respondent’s responsive Particularization on an item by item basis. 

24. By __________, Respondent will serve and file its responsive Particularization, 

setting forth with specificity its response as to each payment identified by Claimant in its 

Particularization and identifying and attached the documents upon which it relies in response. 

Respondent’s Counterclaim as to Claimant’s Alleged Breach 
of the Implied Covenant of Good Faith and Fair Dealing         

 
25. Respondent has represented that its counterclaim alleging Claimant’s breach of 

the implied covenant of good faith and fair dealing is a claim in the alternative that does not seek 

additional relief beyond that demanded in connection with Respondent’s other counterclaims, 

except that Respondent reserves the right to seek its costs and attorneys’ fees in this arbitration 

if, in its view, discovery discloses that Claimant’s positions in this arbitration as to its obligations 

to Respondent under the __________ are asserted in bad faith. 
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Respondent’s Particularization as to Any Compensation it  
Received Based on Information Provided or Work Done by Claimant 

26. By __________, Respondent will serve and file its Particularization, setting forth 

in reasonable detail the amounts of money, by markup or otherwise, if any, that Respondent 

received based on information provided or work done by Claimant, along with the documents 

upon which Respondent relies in support of said Particularization. 

27. Respondent is providing this information based on Claimant’s request for 

discovery as to such matters, but is doing so without prejudice to Respondent’s position that such 

information is not relevant or material to Claimant’s damages, if any, even assuming, for 

discovery purposes only, that Claimant is able to establish liability. 

28. The Parties agreed that, reasonably in advance of this __________ date, Claimant 

may elaborate on its damages theory and identify for Respondent different parameters for this 

Particularization by Respondent, subject to agreement between the Parties as to what those 

parameters would be for purposes of discovery.  In such eventuality, the Parties will work 

together on the definition of such parameters, failing which the Parties may schedule a 

conference call with the Discovery Master to discuss the matter. 

29. Respondent will further produce representative documents showing how the time 

of its engineers who worked with Claimant was reported and billed internally within Respondent 

and used for compensation purposes with the applicable customer(s). 

30. A major purpose of this process of particularization is to enable each side, on an 

efficient basis, to gain reasonable discovery as to the other side’s contentions.  It is expected that 

this process should, to a considerable extent, obviate a more elaborate course of discovery. 

489



__________ 
__________and __________ 
REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER 
 

 8

Project Files 

31. The parties have agreed, in the interests of expedition and economy, that each side 

will make available to the other its respective “project files,” meaning the work files maintained 

by each side with respect to the work that is the subject of the claims and counterclaims in this 

arbitration. 

32. By __________, each side will have identified to the other the project files that it 

has available to it and will have made arrangements to make such files available for review by 

the other side, subject to reasonable protocols to be worked out between the parties as to such 

document production. 

33. The foregoing includes electronically stored documents, to the extent the project 

files are maintained electronically. 

34. The objective of this approach is that each side will have available to it the project 

files available to the other side and will be able to search them and access whatever it wants from 

them upon reasonable notice to the other side and under reasonable conditions. 

Respondent’s Particularization of Its Counterclaim for Damages 

35. By __________, Respondent will serve and file a Particularization of its alleged 

damages on the counterclaims it has asserted in this arbitration, providing reasonable detail as to 

such alleged damages and producing documents, beyond those already produced, upon which it 

relies for said damages. 
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Overview 
• Much of what we have said about conducting hearings in domestic arbitrations is 

applicable to international arbitrations. 
• However, there are some distinctive differences between domestic and 

international arbitration, which are highlighted in this outline.  The differences 
largely flow from differences in how litigation is conducted in different legal 
systems.  A big contrast is between the common law and civil law systems.  
While domestic arbitration in the United States is heavily reflective of the 
common law approach followed in the U.S. legal system, international arbitration, 
to the extent it involves counsel and/or arbitrators from civil law systems, will 
often consist of an amalgam of the main characteristics of the two systems. 

• In recent years, there have been significant convergences of the characteristic 
features of the litigative approaches of the common law and civil law systems, as 
such features are carried over into international arbitration.  However, significant 
distinctive features of the two systems are still reflected in contemporary 
international arbitration practice, making it essential for lawyers and arbitrators 
making the transition from domestic to international arbitration to have a 
sensitivity to the differing expectations of participants in international arbitration 
coming from civil law systems. 

• Salient differences between the common law and civil law systems arise, inter 
alia, in the following areas, each of which can have a significant impact on a 
hearing in an international arbitration:   
• the detailed nature of pleadings and attachments thereto and the continuing 

importance of such papers in civil law systems, as contrasted with the 
lesser focus on pleadings in common law systems;  

• the less extensive use of substantive motions in civil law systems; 
• the pervasive use of witness statements in civil law systems;  
• differing overall attitudes towards oral versus written testimony in the two 

systems;  
• broadly divergent views as to discovery/disclosure in the two systems; 
• the different ways in which expert witnesses are used in the two systems; 

and 
• the types of cross-examination used in the two systems. 

• It is the experience of practitioners and arbitrators in the area that the calibration 
of the respective use of common law and civil law approaches in a particular 
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international arbitration will largely depend upon the attitudes of the arbitrators in 
the particular case. 

• The purpose of this outline is to highlight the main distinctive features of hearings 
in international arbitration that result from the amalgam of common law and civil 
law approaches that may be used in the particular case, depending on the 
expectations, attitudes and pre-conceptions of the arbitrators and attorneys 
involved. 

 
Witness Statements 
• In civil law systems, there is a preference for written as opposed to oral testimony.  

The normal practice is for the direct testimony of witnesses to be presented in 
detailed sworn witness statements, to which the documents upon which the 
witness relies are attached.  While this practice has become not uncommon in 
bench trials in some courts in the United States, it is not favored by many 
common law-based arbitrators, who like to hear the direct testimony orally and be 
able to assess it as it is presented.   

• A main – almost epistemological – point is that, just as common law-oriented 
advocates and arbitrators tend to regard oral testimony as most persuasive, civil 
law-oriented practitioners and judges tend to see the written word as more 
persuasive, essentially believing that “all witnesses lie” and not being particularly 
enamored with the notion of cross-examination as the “most powerful engine for 
unearthing truth ever designed.” 

• The focus on witness statements in international arbitration persists, 
notwithstanding that everyone understands that witness statements are prepared 
by the lawyers and, indeed, that, given limitations on lawyers’ talking with 
witnesses in some civil law systems, the lawyers preparing the witness statements 
have, in some instances, had limited communications at most with the witnesses 
in question. 

• The use of witness statements imposes special burdens on counsel and arbitrators.  
Obviously, it requires counsel to develop their case and present it in some detail 
in advance of the hearing, both as to testimony and exhibits.      

• For arbitrators from a common law system, there is a risk of overlooking the need 
to allot and spend whatever time is necessary to really assimilate the witness 
statements and the exhibits thereto in advance of the hearing, to the extent that, at 
least theoretically, the arbitrator is as familiar with them as he or she would have 
been if the witness’s testimony and accompanying exhibits had been presented 
live on direct. 

• When witness statements are used in international arbitration, it becomes 
important, particularly for common law-based arbitrators not that familiar with 
the civil law approach, to be careful to control the extent of redirect testimony, so 
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that redirect does not become, in effect, a delayed direct examination.  
Specifically, within reason, the scope of redirect testimony in international 
arbitration should be rather strictly limited to that of the cross, subject, obviously, 
to the needs of the particular case. 

• It should be noted that the witness statement approach assumes the availability of 
the witness for cross-examination at the hearing.  However, there are traps for the 
unwary here, both for counsel and arbitrators, if the opposing party decides not to 
cross–examine the witness, leading to the situation where the only evidence of 
record directly from the witness will be the witness statement.  Many practitioners 
and arbitrators believe that, in such circumstances, it is appropriate for arbitrators 
to permit or even require some direct testimony from the witness, so they can get 
a sense of the witness’s demeanor and the like and have any questions answered. 

• It should also be noted that, under the witness statement approach, there will 
generally be a “warm-up period” of some period of time, typically 15 to 30 
minutes or the like, for the witness to summarize his or her testimony very 
broadly and comment on what the other side’s expert witness on the subject has 
said and other matters that have come up in the case subsequent to the preparation 
of the witness statement, provided, however, that this warm-up period can be 
extended for good cause shown. 

• It is worth noting that witness statements, if interposed early enough in a case, can 
serve a purpose akin to discovery, at least to the extent of giving an adversary 
notice of what the direct testimony of the witness will be – indeed what that 
testimony is. 

• The jury is out on the extent to which arbitrators actually rely on witness 
statements, as opposed to largely ignoring them and relying almost exclusively on 
the cross-examination and redirect testimony.  Some practitioners and arbitrators 
believe that arbitrators generally rely fairly heavily on witness statements and 
others believe that they tend to largely discount them because of the known reality 
that the witness statements are generally prepared by counsel. 

• However, in support of the notion that arbitrators often rely rather heavily on 
witness statements, it is noteworthy that it is the practice of some arbitrators in 
international arbitrations to meet after receipt and review of the witness 
statements, but before the commencement of the hearing, to discuss their 
preliminary views of the case. 
 

Cross-Examination 
• While the opposing side in civil law trials has the opportunity and usually utilizes 

it to cross-examine witnesses whose witness statements have been offered into 
evidence, civil law practitioners are not accustomed to the aggressive cross-
examination that often occurs in common law systems and are can be offended by 
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it.  It is important both for counsel in international arbitrations and for members of 
arbitration panels in such cases to be aware of the varying approaches and 
attitudes of case participants as to the appropriateness of harsh cross-examination. 

 
Underlying Cognitive Issues 
• These differing attitudes as to the reliability of written versus oral testimony may 

affect, if only subliminally, the cognitive styles of advocates and arbitrators from 
the two systems, leading to the situation where common law-based arbitration 
practitioners may assimilate witnesses’ view of the world more readily from oral 
testimony and civil law-based practitioners may assimilate such matters more 
readily from written statements. 

• Individual arbitrators will, of course, each have their own particular 
epistemological and cognitive styles, affecting how they best assimilate evidence, 
whether from oral or written presentations, and what kinds of evidence they will 
ultimately find most persuasive. 

• A lot of work has also been done in recent years on the subject of heuristics – 
mental short cuts – that humans typically use in hearing, assimilating, and 
evaluating information.  Such heuristics are made up essentially of unconscious, 
instantaneous reactions humans have to what is presented to them, based on 
preconceptions, ways of looking at the world, and even physiological factors, 
such as the time of day, food one has imbibed, the order of the evidence 
presented, and the like.  Given differences in life experience –– perhaps across the 
entire spectrum of influences based on nature and nurture –– between people from 
different parts of world and cultures, it may be that the heuristics affecting 
common and civil law practitioners are somewhat different. 
 

Expert Witnesses 
• Where, in common law-based domestic arbitration, counsel select expert 

witnesses and generally expect them to present as strong a case as they can on 
behalf of the side that retained them, in international arbitrations influenced by 
civil law systems, the arbitrators will sometimes select the experts and expect 
them to be truly neutral. 

• In international arbitration, the practice of “hot-tubbing” of expert witnesses is 
often followed, whereby, to one extent or another, such witnesses will be 
expected to cooperate with one another in narrowing their areas of disagreement 
and refining their analysis as to such areas. 

 
Secrecy Laws 
• Some civil law systems, including notably in Western Europe, have secrecy laws 

that are very protective of individual witnesses, including of employees of 
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corporate and other entities.  These laws essentially create a zone of privacy that 
cannot be invaded by the arbitration process, even as to matters at issue in the 
arbitration that the witnesses were involved in as part of their employment. 

• While issues relating to such secrecy laws will typically have been addressed 
earlier in an arbitration, particularly in the early planning phase of the case, such 
as at the preliminary hearing and in follow-up preliminary hearings, such issues 
can come up at the hearing, making it important for counsel and the arbitrators to 
be prepared to make whatever adjustments to the hearing process are reasonably 
necessary in light of such privacy laws.   

• A most important consideration in this regard is to make sure that the two sides to 
the case are treated fairly and equally in that they are playing by and subject to the 
same rules, to the extent practicable. 

 
Party-Appointed Arbitrators 
• While in domestic arbitration in the United States, there is still a sense, depending 

somewhat on the arbitrators, provider institutions, and industries involved in the 
particular case, that party-appointed arbitrators may be partisan, or somewhat 
partisan, notwithstanding the default rule under the ABA/AAA Code of Ethics 
that arbitrators are neutral unless specifically designated as non-neutral, in 
international arbitration the expectation is much higher and more definite that 
party-appointed arbitrators will be truly neutral. 

• Nonetheless, this expectation in international arbitration is ameliorated somewhat 
by the preconception, even in international arbitration, at least in the mind of 
some practitioners and arbitrators in the area, that party-appointed arbitrators are 
expected to make sure that their appointing party’s positions in the case are 
“understood.” 

• Accordingly, even in international arbitration, the situation can arise where a 
party-appointed arbitrator is aggressively asking questions of witnesses designed 
to elicit or develop the position espoused by his or her appointing-party in the 
particular case or is overtly partisan in the deliberations in this regard. 

• The arbitrators in each case need to make sure the case is being handled 
appropriately and fairly.  The chair will have particular responsibility in this 
regard. 

• Among other things, the chair has to devise and administer a fair approach for 
communications within the panel and for communications of the arbitrators with 
counsel and the parties at the hearing. 
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The Role of Arbitrators in Finding/Developing the Facts 
• In civil law systems, judges play an active role in developing the facts at trial, as 

contrasted with the common law approach, where judges are typically more 
reliant on counsel to develop and present their case. 

• This civil law approach sometimes flows over into the attitude of some civil law-
based arbitrators in international arbitration, who sometimes see themselves as 
having somewhat more of a fact-finding role than arbitrators schooled in the 
common law system would typically expect. 

• This can lead to arbitrators with such a civil law-orientation sometimes taking a 
somewhat more active role in questioning than U.S. arbitrators are prone to do in 
domestic arbitration. 

• It is important that arbitrators communicate clearly and candidly with one another 
in this regard to make sure that the particular case is administered in a way that is 
both fair and has the appearance of being fair.  The chair has particular 
responsibility in this regard. 

 
Absence of Depositions 
• Because depositions have historically not been used and are even today rarely 

used in civil law systems, civil law-based arbitrators in international arbitrations 
generally believe that depositions are not the norm and should rarely be permitted. 

• Nonetheless, as noted above, there has been somewhat of a convergence of 
common law and civil law practice in international arbitration, to the extent that 
depositions are occasionally now proposed by counsel in international arbitrations 
and permitted, at least to some extent, in such arbitrations by arbitrators whose 
backgrounds are in civil law systems. 

• This point as to whether depositions have been permitted can have an impact on 
the conduct of the hearing in an international arbitration, in terms of whether 
testimony is presented by deposition and available to counsel for use in cross-
examination. 

 
Significance to the Hearing of Potential Issues as to the Enforcement of Awards in 
International Arbitrations 
• Since, by definition, international arbitrations will typically involve parties 

located in many jurisdictions, awards in international arbitrations will often 
potentially have to be enforced in multiple jurisdictions, depending on where 
assets of the losing party are located.  Given the overriding importance to 
arbitrators that their awards be enforceable, this reality as to the need for awards 
to be enforceable in multiple jurisdictions imposes the burden on counsel and 
arbitrators in international arbitrations to take whatever steps are reasonably 
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necessary to assure that the award in the particular case meets the standards of the 
various jurisdictions in which enforcement might be sought. 

• This concern is greatly simplified by the existence of several widely acceded-to 
multi-national conventions, including, most notably, the New York Convention, 
to which most of the countries in the world are signatories, making arbitration 
awards generally enforceable in most countries throughout the world. 

• It is obviously quite important for counsel and arbitrators to have a sense of the 
requirements of such conventions so the award in the particular case will be 
enforceable.  As merely one example, in many countries of the world, unlike in 
the United States, arbitration awards generally must be of a reasoned nature to be 
enforced.  

• Arbitrators need to be aware of the extent, if any, to which the manner of 
administration of the hearing may affect the enforceability of the resultant award 
in the potentially relevant jurisdictions.   

 
Rules Regulating the Conduct of Counsel in International Arbitrations 
• To the extent that differences in the ethical regimes applicable to different 

attorneys and even, possibly, arbitrators in a case can impact on what conduct is 
permissible in the arbitration, it is obviously important that this matter be focused 
on early in the case, so everyone is prepared to do whatever is necessary to make 
the process work smoothly and effectively within the applicable standards. 

• The IBA Guidelines on Party Representation in International Arbitration set forth 
guidelines for the conducting of international arbitrations by advocates, including 
provisions directly applicable to advocates’ performance of their representation of 
clients at the hearing. 

• For example, the Guidelines provide that advocates, who discover that they or a 
fact or expert witness has made a false statement of fact to the tribunal, should, 
subject to applicable considerations of privilege and confidentiality, take prompt 
remedial measures (discussed in the Guidelines) as to the false statement; 

• While the Guidelines are merely that, guidelines, they highlight the need for 
counsel and arbitrators to be aware of whatever legal and ethical regimes may 
apply in each particular international arbitration.   

• While the Guidelines are new and not yet widely followed, they are an invaluable 
resource for counsel and arbitrators in terms of meeting and managing reasonable 
expectations in international arbitration. 

• Counsel and arbitrators are well advised to familiarize themselves with the 
Guidelines and refer to them frequently throughout the course of an international 
arbitration. 
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Choice of Law 
• Because of the multiple jurisdictions from which parties, counsel and arbitrators 

may come in the typical international arbitration, and the multinational nature of 
the transactions that are typically involved in such arbitrations, complex issues as 
to choice of law will often be presented, including as to the law applicable to such 
matters as the following: 
• arbitrability of claims or defenses asserted in the case; 
• the underlying transactions or matters at issue in the case; 
• the conducting of the hearing; 
• the enforcement of the award in the various – sometimes numerous – 

jurisdictions in which enforcement may need to be sought; and 
• the ethical and legal obligations of counsel and the arbitrators. 

• Advocates and arbitrators need to be aware of the requirements of these various 
possible legal regimes that may apply in a particular international arbitration. 

• Obviously, arbitrators need to conduct the hearing in light of legal considerations 
applicable to matters being presented in the hearing. 

 
Implication of Need for Reasoned Award 
• Arbitrators in international cases will need to consider the need for a reasoned 

award and take whatever steps are necessary to enable them to prepare such an 
award. 

• Some arbitrator believe that they need a transcript of the hearing to write the 
award and hence press counsel to arrange for a court reporter for the case.  Other 
arbitrators are more flexible in this regard and are comfortable preparing their 
awards based on their notes. 

 
Arbitrability 
• While issues in an international case as to the arbitrability of the claims presented 

will typically have been addressed earlier in the case, at times the issue will be left 
for the hearing and in other instances there will be a separate hearing as to 
arbitrability, where much of what is said in this outline may be applicable. 

 
Rules of Evidence Applied at the Hearing 
• While in international arbitration, as in domestic arbitration, the rules of evidence 

are not strictly enforceable, nonetheless, since the lawyers and many of the 
arbitrators will be present or former litigators and sometimes retired judges, the 
rules of evidence will nonetheless continue to have an impact, or at least a 
potential impact, on the conducting of international arbitrations.   

• This makes the underlying attitudes and expectations of the lawyers and 
arbitrators involved as to the purpose and usefulness of the rules of evidence 
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particularly important in the given case, making it crucial that counsel understand 
the orientation of their arbitrators in this regard and that arbitrators have a sense of 
the attitudes and expectations of counsel and parties in terms of what is fair and 
reasonable. 

• It is equally important that co-arbitrators consult with one another in advance of 
the hearing in an effort to get on the same page as to what approach will be taken 
as to the application of rules of evidence in the hearing. 

• Because of the potential for different approaches and expectations in terms of the 
approach to be taken with respect to the receipt of evidence at hearings in 
international arbitrators, it is important that this matter and matters of this nature 
be sorted out as much as possible in advance of the hearing, to avoid undue 
surprises and potential unfairness at the hearing. 

 
Getting Acknowledgements from Parties at the End of the Hearing that  
They Had the Opportunity to Offer Whatever Evidence They Wanted to Offer 
• Because of the differences in expectations of participants in international as 

opposed to domestic arbitration, the practice, generally followed in domestic 
arbitration, of asking parties at the end of the case whether they have had an 
opportunity to offer any evidence and make any arguments that they want to 
make, is particularly important in international arbitration. 

 
Interpreters 
• Witnesses will often need to testify in different languages at hearings in 

international arbitrations, requiring the use of interpreters. 
• This presents various issues that need to be addressed in advance and worked out, 

to make the hearing go as smoothly as possible, including such issues as the 
following:  the qualifications of the interpreters; who the interpreters will be; the 
mode of interpretation, whether sequential or simultaneous; the extent to which 
questions and comments by the interpreter will be permitted; how it will be 
handled if the other side wants to have its own interpreter in the room and wants 
to question interpretations provided by the official interpreter, as the matter 
proceeds; what the official language of the proceeding is; who bears the cost of 
the interpreter; and the like. 

 
Translations of Documents 
• Similar issues are regularly presented in international arbitration as to the 

language of exhibits that are presented in the case, including issues as to the 
official language of the proceeding; the permissible language or languages in 
which exhibits may be presented to the arbitrators; the handling of the original 
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documents and the translated versions thereof; proceedings for challenging 
translations; and the like. 

 
IBA Rules on the Taking of Evidence in International Arbitration  

• Approaches to many of the above matters are set forth in the IBA Rules on 
Taking Evidence.  Matters covered in the Rules include hearing the testimony of 
witnesses, the admission into evidence of exhibits, the use of witness statements, 
the hearing of experts (both party and tribunal-appointed), the order of testimony 
at the hearing, and the overall admissibility and assessment of evidence. 

• While the Rules are not necessarily binding, they are applied in many 
international arbitrations, in some cases because the parties have agreed or the 
arbitrators have directed that they will be applicable, and in other cases because 
counsel and arbitrators rely on them informally, whether specifically or implicitly. 

• It well behooves counsel and arbitrators in international arbitrations to review the 
Rules throughout the proceeding. 
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i

IBA Guidelines on 
Conflicts of Interest 
in International 
Arbitration 2014

Since their issuance in 2004, the IBA Guidelines 
on Conflicts of Interest in International Arbitration 
(the ‘Guidelines’)1 have gained wide acceptance 
within the international arbitration community. 
Arbitrators commonly use the Guidelines when 
making decisions about prospective appointments 
and disclosures. Likewise, parties and their counsel 
frequently consider the Guidelines in assessing the 
impartiality and independence of arbitrators, and 
arbitral institutions and courts also often consult the 
Guidelines in considering challenges to arbitrators. 
As contemplated when the Guidelines were first 
adopted, on the eve of their tenth anniversary it was 
considered appropriate to reflect on the accumulated 
experience of using them and to identify areas of 
possible clarification or improvement. Accordingly, 
in 2012, the IBA Arbitration Committee initiated 
a review of the Guidelines, which was conducted by 
an expanded Conflicts of Interest Subcommittee 
(the ‘Subcommittee’),2 representing diverse legal 

1 The 2004 Guidelines were drafted by a Working Group of 
19 experts: Henri Alvarez, Canada; John Beechey, England; 
Jim Carter, United States; Emmanuel Gaillard, France; 
Emilio Gonzales de Castilla, Mexico; Bernard Hanotiau, 
Belgium; Michael Hwang, Singapore; Albert Jan van den 
Berg, Belgium; Doug Jones, Australia; Gabrielle  
Kaufmann-Kohler, Switzerland; Arthur Marriott, England; 
Tore Wiwen Nilsson, Sweden; Hilmar Raeschke-Kessler, 
Germany; David W Rivkin, United States; Klaus Sachs, 
Germany; Nathalie Voser, Switzerland (Rapporteur); David 
Williams, New Zealand; Des Williams, South Africa; and 
Otto de Witt Wijnen, The Netherlands (Chair).

2 The members of the expanded Subcommittee on Conflicts 
of Interest were: Habib Almulla, United Arab Emirates; 
David Arias, Spain (Co-Chair); Julie Bédard,  
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cultures and a range of perspectives, including 
counsel, arbitrators and arbitration users. The 
Subcommittee was chaired by David Arias, later 
co-chaired by Julie Bédard, and the review process was 
conducted under the leadership of Pierre Bienvenu 
and Bernard Hanotiau. 

While the Guidelines were originally intended to 
apply to both commercial and investment arbitration, 
it was found in the course of the review process 
that uncertainty lingered as to their application to 
investment arbitration. Similarly, despite a comment 
in the original version of the Guidelines that their 
application extended to non-legal professionals serving 
as arbitrator, there appeared to remain uncertainty in 
this regard as well. A consensus emerged in favour of a 
general affirmation that the Guidelines apply to both 
commercial and investment arbitration, and to both 
legal and non-legal professionals serving as arbitrator.

The Subcommittee has carefully considered a number 
of issues that have received attention in international 
arbitration practice since 2004, such as the effects of 
so-called ‘advance waivers’, whether the fact of acting 
concurrently as counsel and arbitrator in unrelated 
cases raising similar legal issues warrants disclosure, 
‘issue’ conflicts, the independence and impartiality 
of arbitral or administrative secretaries and third-
party funding. The revised Guidelines reflect the 
Subcommittee’s conclusions on these issues. 

 
 

United States (Co-Chair);José Astigarraga, United States; 
Pierre Bienvenu, Canada (Review Process Co-Chair); Karl-
Heinz Böckstiegel, Germany; Yves Derains, France; Teresa 
Giovannini, Switzerland; Eduardo Damião Gonçalves, Brazil; 
Bernard Hanotiau, Belgium (Review Process Co-Chair); 
Paula Hodges, England; Toby Landau, England; Christian 
Leathley, England; Carole Malinvaud, France; Ciccu 
Mukhopadhaya, India; Yoshimi Ohara, Japan; Tinuade 
Oyekunle, Nigeria; Eun Young Park, Korea; Constantine 
Partasides, England; Peter Rees, The Netherlands; Anke 
Sessler, Germany; Guido Tawil, Argentina; Jingzhou Tao, 
China; Gäetan Verhoosel, England (Rapporteur); Nathalie 
Voser, Switzerland; Nassib Ziadé, United Arab Emirates; and 
Alexis Mourre. Assistance was provided by: Niuscha Bassiri, 
Belgium; Alison Fitzgerald, Canada; Oliver Cojo, Spain; and 
Ricardo Dalmaso Marques, Brazil.

ii
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iii

The Subcommittee has also considered, in view of 
the evolution of the global practice of international 
arbitration, whether the revised Guidelines should 
impose stricter standards in regard to arbitrator 
disclosure. The revised Guidelines reflect the 
conclusion that, while the basic approach of the 2004 
Guidelines should not be altered, disclosure should be 
required in certain circumstances not contemplated in 
the 2004 Guidelines. It is also essential to reaffirm that 
the fact of requiring disclosure – or of an arbitrator 
making a disclosure – does not imply the existence of 
doubts as to the impartiality or independence of the 
arbitrator. Indeed, the standard for disclosure differs 
from the standard for challenge. Similarly, the revised 
Guidelines are not in any way intended to discourage 
the service as arbitrators of lawyers practising in large 
firms or legal associations.

The Guidelines were adopted by resolution of the 
IBA Council on Thursday 23 October 2014. The 
Guidelines are available for download at: www.ibanet.
org/Publications/publications_IBA_guides_and_
free_materials.aspx

Signed by the Co-Chairs of the Arbitration Committee 
Thursday 23 October 2014

Eduardo Zuleta

Paul Friedland
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1

Introduction

1. Arbitrators and party representatives are often 
unsure about the scope of their disclosure 
obligations. The growth of international 
business, including larger corporate groups and 
international law firms, has generated more 
disclosures and resulted in increased complexity 
in the analysis of disclosure and conflict of interest 
issues. Parties have more opportunities to use 
challenges of arbitrators to delay arbitrations, or 
to deny the opposing party the arbitrator of its 
choice. Disclosure of any relationship, no matter 
how minor or serious, may lead to unwarranted 
or frivolous challenges. At the same time, it 
is important that more information be made 
available to the parties, so as to protect awards 
against challenges based upon alleged failures 
to disclose, and to promote a level playing field 
among parties and among counsel engaged in 
international arbitration.

2. Parties, arbitrators, institutions and courts face 
complex decisions about the information that 
arbitrators should disclose and the standards to 
apply to disclosure. In addition, institutions and 
courts face difficult decisions when an objection 
or a challenge is made after a disclosure. There is 
a tension between, on the one hand, the parties’ 
right to disclosure of circumstances that may 
call into question an arbitrator’s impartiality or 
independence in order to protect the parties’ 
right to a fair hearing, and, on the other hand, 
the need to avoid unnecessary challenges against 
arbitrators in order to protect the parties’ ability 
to select arbitrators of their choosing. 

3. It is in the interest of the international arbitration 
community that arbitration proceedings are 
not hindered by ill-founded challenges against 
arbitrators and that the legitimacy of the 
process is not affected by uncertainty and a lack 
of uniformity in the applicable standards for 
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disclosures, objections and challenges. The 2004 
Guidelines reflected the view that the standards 
existing at the time lacked sufficient clarity and 
uniformity in their application. The Guidelines, 
therefore, set forth some ‘General Standards and 
Explanatory Notes on the Standards’. Moreover, 
in order to promote greater consistency and 
to avoid unnecessary challenges and arbitrator 
withdrawals and removals, the Guidelines list 
specific situations indicating whether they warrant 
disclosure or disqualification of an arbitrator. 
Such lists, designated ‘Red’, ‘Orange’ and ‘Green’ 
(the ‘Application Lists’), have been updated and 
appear at the end of these revised Guidelines.

4. The Guidelines reflect the understanding of 
the IBA Arbitration Committee as to the best 
current international practice, firmly rooted 
in the principles expressed in the General 
Standards below. The General Standards and 
the Application Lists are based upon statutes 
and case law in a cross-section of jurisdictions, 
and upon the judgement and experience of 
practitioners involved in international arbitration. 
In reviewing the 2004 Guidelines, the IBA 
Arbitration Committee updated its analysis of the 
laws and practices in a number of jurisdictions. 
The Guidelines seek to balance the various 
interests of parties, representatives, arbitrators 
and arbitration institutions, all of whom have a 
responsibility for ensuring the integrity, reputation 
and efficiency of international arbitration. 
Both the 2004 Working Group and the 
Subcommittee in 2012/2014 have sought and 
considered the views of leading arbitration 
institutions, corporate counsel and other 
persons involved in international arbitration 
through public consultations at IBA annual 
meetings, and at meetings with arbitrators and 
practitioners. The comments received were 
reviewed in detail and many were adopted. 
The IBA Arbitration Committee is grateful for the 
serious consideration given to its proposals by so 
many institutions and individuals.
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5.  The Guidelines apply to international commercial 
arbitration and investment arbitration, whether 
the representation of the parties is carried out by 
lawyers or non-lawyers, and irrespective of whether 
or not non-legal professionals serve as arbitrators.

6.  These Guidelines are not legal provisions and 
do not override any applicable national law or 
arbitral rules chosen by the parties. However, it is 
hoped that, as was the case for the 2004 Guidelines 
and other sets of rules and guidelines of the IBA 
Arbitration Committee, the revised Guidelines will 
find broad acceptance within the international 
arbitration community, and that they will assist 
parties, practitioners, arbitrators, institutions and 
courts in dealing with these important questions 
of impartiality and independence. The IBA 
Arbitration Committee trusts that the Guidelines 
will be applied with robust common sense and 
without unduly formalistic interpretation. 

7.  The Application Lists cover many of the varied 
situations that commonly arise in practice, but they 
do not purport to be exhaustive, nor could they 
be. Nevertheless, the IBA Arbitration Committee 
is confident that the Application Lists provide 
concrete guidance that is useful in applying 
the General Standards. The IBA Arbitration 
Committee will continue to study the actual use 
of the Guidelines with a view to furthering their 
improvement.

8. In 1987, the IBA published Rules of Ethics for 
International Arbitrators. Those Rules cover more 
topics than these Guidelines, and they remain in 
effect as to subjects that are not discussed in the 
Guidelines. The Guidelines supersede the Rules of 
Ethics as to the matters treated here.
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Part I: General 
Standards Regarding 
Impartiality, 
Independence and 
Disclosure

(1) General Principle

 Every arbitrator shall be impartial and 
independent of the parties at the time of accepting 
an appointment to serve and shall remain so 
until the final award has been rendered or the 
proceedings have otherwise finally terminated.

Explanation to General Standard 1:

 A fundamental principle underlying these 
Guidelines is that each arbitrator must be impartial 
and independent of the parties at the time he or 
she accepts an appointment to act as arbitrator, 
and must remain so during the entire course of 
the arbitration proceeding, including the time 
period for the correction or interpretation of a 
final award under the relevant rules, assuming 
such time period is known or readily ascertainable.

 The question has arisen as to whether this 
obligation should extend to the period during 
which the award may be challenged before the 
relevant courts. The decision taken is that this 
obligation should not extend in this manner, 
unless the final award may be referred back to 
the original Arbitral Tribunal under the relevant 
applicable law or relevant institutional rules. Thus, 
the arbitrator’s obligation in this regard ends 
when the Arbitral Tribunal has rendered the final 
award, and any correction or interpretation as may 
be permitted under the relevant rules has been 
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issued, or the time for seeking the same has elapsed, 
the proceedings have been finally terminated 
(for example, because of a settlement), or the 
arbitrator otherwise no longer has jurisdiction. 
If, after setting aside or other proceedings, the 
dispute is referred back to the same Arbitral 
Tribunal, a fresh round of disclosure and review 
of potential conflicts of interests may be necessary. 

(2) Conflicts of Interest

(a) An arbitrator shall decline to accept an 
appointment or, if the arbitration has already 
been commenced, refuse to continue to act as 
an arbitrator, if he or she has any doubt as to his 
or her ability to be impartial or independent.

(b) The same principle applies if facts or 
circumstances exist, or have arisen since the 
appointment, which, from the point of view of 
a reasonable third person having knowledge 
of the relevant facts and circumstances, 
would give rise to justifiable doubts as to the 
arbitrator’s impartiality or independence, 
unless the parties have accepted the arbitrator 
in accordance with the requirements set out in 
General Standard 4.

(c) Doubts are justifiable if a reasonable third 
person, having knowledge of the relevant 
facts and circumstances, would reach the 
conclusion that there is a likelihood that the 
arbitrator may be influenced by factors other 
than the merits of the case as presented by the 
parties in reaching his or her decision.

(d) Justifiable doubts necessarily exist as to the 
arbitrator’s impartiality or independence 
in any of the situations described in the 
Non-Waivable Red List.

Explanation to General Standard 2:

(a) If the arbitrator has doubts as to his or her 
ability to be impartial and independent, the 
arbitrator must decline the appointment. This 
standard should apply regardless of the stage 
of the proceedings. This is a basic principle 
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that is spelled out in these Guidelines in order 
to avoid confusion and to foster confidence in 
the arbitral process. 

(b) In order for standards to be applied 
as consistently as possible, the test for 
disqualification is an objective one. 
The wording ‘impartiality or independence’ 
derives from the widely adopted Article 12 
of the United Nations Commission on 
International Trade Law (UNCITRAL) Model 
Law, and the use of an appearance test based 
on justifiable doubts as to the impartiality 
or independence of the arbitrator, as 
provided in Article 12(2) of the UNCITRAL 
Model Law, is to be applied objectively 
(a ‘reasonable third person test’). Again, 
as described in the Explanation to General 
Standard 3(e), this standard applies regardless 
of the stage of the proceedings.

(c) Laws and rules that rely on the standard of 
justifiable doubts often do not define that 
standard. This General Standard is intended 
to provide some context for making this 
determination. 

(d) The Non-Waivable Red List describes 
circumstances that necessarily raise justifiable 
doubts as to the arbitrator’s impartiality or 
independence. For example, because no one 
is allowed to be his or her own judge, there 
cannot be identity between an arbitrator and a 
party. The parties, therefore, cannot waive the 
conflict of interest arising in such a situation.

(3) Disclosure by the Arbitrator

(a) If facts or circumstances exist that may, in the 
eyes of the parties, give rise to doubts as to 
the arbitrator’s impartiality or independence, 
the arbitrator shall disclose such facts or 
circumstances to the parties, the arbitration 
institution or other appointing authority 
(if any, and if so required by the applicable 
institutional rules) and the co-arbitrators, if 
any, prior to accepting his or her appointment 
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or, if thereafter, as soon as he or she learns of 
them.

(b) An advance declaration or waiver in relation 
to possible conflicts of interest arising from 
facts and circumstances that may arise in the 
future does not discharge the arbitrator’s 
ongoing duty of disclosure under General 
Standard 3(a).

(c) It follows from General Standards 1 and 2(a) 
that an arbitrator who has made a disclosure 
considers himself or herself to be impartial 
and independent of the parties, despite the 
disclosed facts, and, therefore, capable of 
performing his or her duties as arbitrator. 
Otherwise, he or she would have declined the 
nomination or appointment at the outset, or 
resigned. 

(d) Any doubt as to whether an arbitrator should 
disclose certain facts or circumstances should 
be resolved in favour of disclosure. 

(e) When considering whether facts or 
circumstances exist that should be disclosed, 
the arbitrator shall not take into account 
whether the arbitration is at the beginning or 
at a later stage.

Explanation to General Standard 3:

(a) The arbitrator’s duty to disclose under General 
Standard 3(a) rests on the principle that the 
parties have an interest in being fully informed 
of any facts or circumstances that may be 
relevant in their view. Accordingly, General 
Standard 3(d) provides that any doubt as to 
whether certain facts or circumstances should 
be disclosed should be resolved in favour of 
disclosure. However, situations that, such as 
those set out in the Green List, could never 
lead to disqualification under the objective 
test set out in General Standard 2, need not 
be disclosed. As reflected in General Standard 
3(c), a disclosure does not imply that the 
disclosed facts are such as to disqualify the 
arbitrator under General Standard 2. 
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The duty of disclosure under General 
Standard 3(a) is ongoing in nature. 

(b) The IBA Arbitration Committee has 
considered the increasing use by prospective 
arbitrators of declarations in respect of facts 
or circumstances that may arise in the future, 
and the possible conflicts of interest that may 
result, sometimes referred to as ‘advance 
waivers’. Such declarations do not discharge 
the arbitrator’s ongoing duty of disclosure 
under General Standard 3(a). The Guidelines, 
however, do not otherwise take a position as to 
the validity and effect of advance declarations 
or waivers, because the validity and effect of 
any advance declaration or waiver must be 
assessed in view of the specific text of the 
advance declaration or waiver, the particular 
circumstances at hand and the applicable law.

(c) A disclosure does not imply the existence of a 
conflict of interest. An arbitrator who has made 
a disclosure to the parties considers himself or 
herself to be impartial and independent of the 
parties, despite the disclosed facts, or else he 
or she would have declined the nomination, 
or resigned. An arbitrator making a disclosure 
thus feels capable of performing his or her 
duties. It is the purpose of disclosure to allow 
the parties to judge whether they agree with 
the evaluation of the arbitrator and, if they 
so wish, to explore the situation further. It is 
hoped that the promulgation of this General 
Standard will eliminate the misconception 
that disclosure itself implies doubts sufficient 
to disqualify the arbitrator, or even creates a 
presumption in favour of disqualification. 
Instead, any challenge should only be 
successful if an objective test, as set forth in 
General Standard 2 above, is met. Under 
Comment 5 of the Practical Application of the 
General Standards, a failure to disclose certain 
facts and circumstances that may, in the eyes 
of the parties, give rise to doubts as to the 
arbitrator’s impartiality or independence, does 
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not necessarily mean that a conflict of interest 
exists, or that a disqualification should ensue. 

(d) In determining which facts should be disclosed, 
an arbitrator should take into account all 
circumstances known to him or her. If the 
arbitrator finds that he or she should make a 
disclosure, but that professional secrecy rules or 
other rules of practice or professional conduct 
prevent such disclosure, he or she should not 
accept the appointment, or should resign. 

(e) Disclosure or disqualification (as set out 
in General Standards 2 and 3) should 
not depend on the particular stage of the 
arbitration. In order to determine whether 
the arbitrator should disclose, decline the 
appointment or refuse to continue to act, the 
facts and circumstances alone are relevant, not 
the current stage of the proceedings, or the 
consequences of the withdrawal. As a practical 
matter, arbitration institutions may make a 
distinction depending on the stage of the 
arbitration. Courts may likewise apply different 
standards. Nevertheless, no distinction is 
made by these Guidelines depending on 
the stage of the arbitral proceedings. While 
there are practical concerns, if an arbitrator 
must withdraw after the arbitration has 
commenced, a distinction based on the stage 
of the arbitration would be inconsistent with 
the General Standards.

(4) Waiver by the Parties

(a) If, within 30 days after the receipt of any 
disclosure by the arbitrator, or after a party 
otherwise learns of facts or circumstances 
that could constitute a potential conflict of 
interest for an arbitrator, a party does not 
raise an express objection with regard to that 
arbitrator, subject to paragraphs (b) and (c) of 
this General Standard, the party is deemed to 
have waived any potential conflict of interest 
in respect of the arbitrator based on such 
facts or circumstances and may not raise any 
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objection based on such facts or circumstances 
at a later stage.

(b) However, if facts or circumstances exist as 
described in the Non-Waivable Red List, any 
waiver by a party (including any declaration 
or advance waiver, such as that contemplated 
in General Standard 3(b)), or any agreement 
by the parties to have such a person serve as 
arbitrator, shall be regarded as invalid. 

(c) A person should not serve as an arbitrator 
when a conflict of interest, such as those 
exemplified in the Waivable Red List, exists. 
Nevertheless, such a person may accept 
appointment as arbitrator, or continue to act 
as an arbitrator, if the following conditions are 
met:

(i) all parties, all arbitrators and the 
arbitration institution, or other appointing 
authority (if any), have full knowledge of 
the conflict of interest; and

(ii) all parties expressly agree that such a 
person may serve as arbitrator, despite the 
conflict of interest.

(d) An arbitrator may assist the parties in 
reaching a settlement of the dispute, through 
conciliation, mediation or otherwise, at any 
stage of the proceedings. However, before 
doing so, the arbitrator should receive 
an express agreement by the parties that 
acting in such a manner shall not disqualify 
the arbitrator from continuing to serve as 
arbitrator. Such express agreement shall 
be considered to be an effective waiver of 
any potential conflict of interest that may 
arise from the arbitrator’s participation in 
such a process, or from information that the 
arbitrator may learn in the process. If the 
assistance by the arbitrator does not lead to the 
final settlement of the case, the parties remain 
bound by their waiver. However, consistent with 
General Standard 2(a) and notwithstanding 
such agreement, the arbitrator shall resign if, 
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as a consequence of his or her involvement in 
the settlement process, the arbitrator develops 
doubts as to his or her ability to remain 
impartial or independent in the future course 
of the arbitration.

Explanation to General Standard 4:

(a) Under General Standard 4(a), a party is deemed 
to have waived any potential conflict of interest, if 
such party has not raised an objection in respect 
of such conflict of interest within 30 days. This 
time limit should run from the date on which the 
party learns of the relevant facts or circumstances, 
including through the disclosure process. 

(b) General Standard 4(b) serves to exclude from 
the scope of General Standard 4(a) the facts and 
circumstances described in the Non-Waivable 
Red List. Some arbitrators make declarations that 
seek waivers from the parties with respect to facts 
or circumstances that may arise in the future. 
Irrespective of any such waiver sought by the 
arbitrator, as provided in General Standard 3(b), 
facts and circumstances arising in the course of 
the arbitration should be disclosed to the parties 
by virtue of the arbitrator’s ongoing duty of 
disclosure.

(c) Notwithstanding a serious conflict of interest, such 
as those that are described by way of example in 
the Waivable Red List, the parties may wish to 
engage such a person as an arbitrator. Here, party 
autonomy and the desire to have only impartial 
and independent arbitrators must be balanced. 
Persons with a serious conflict of interest, such as 
those that are described by way of example in the 
Waivable Red List, may serve as arbitrators only if 
the parties make fully informed, explicit waivers.

(d) The concept of the Arbitral Tribunal assisting the 
parties in reaching a settlement of their dispute 
in the course of the arbitration proceedings is 
well-established in some jurisdictions, but not in 
others. Informed consent by the parties to such a 
process prior to its beginning should be regarded 
as an effective waiver of a potential conflict of 
interest. Certain jurisdictions may require such 
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consent to be in writing and signed by the parties. 
Subject to any requirements of applicable law, 
express consent may be sufficient and may be 
given at a hearing and reflected in the minutes or 
transcript of the proceeding. In addition, in order 
to avoid parties using an arbitrator as mediator as a 
means of disqualifying the arbitrator, the General 
Standard makes clear that the waiver should 
remain effective, if the mediation is unsuccessful. 
In giving their express consent, the parties should 
realise the consequences of the arbitrator assisting 
them in a settlement process, including the risk of 
the resignation of the arbitrator.

(5) Scope

(a) These Guidelines apply equally to tribunal 
chairs, sole arbitrators and co-arbitrators, 
howsoever appointed. 

(b) Arbitral or administrative secretaries and 
assistants, to an individual arbitrator or the 
Arbitral Tribunal, are bound by the same 
duty of independence and impartiality as 
arbitrators, and it is the responsibility of the 
Arbitral Tribunal to ensure that such duty is 
respected at all stages of the arbitration.

Explanation to General Standard 5:

(a) Because each member of an Arbitral 
Tribunal has an obligation to be impartial 
and independent, the General Standards 
do not distinguish between sole arbitrators, 
tribunal chairs, party-appointed arbitrators or 
arbitrators appointed by an institution. 

(b) Some arbitration institutions require arbitral 
or administrative secretaries and assistants 
to sign a declaration of independence 
and impartiality. Whether or not such a 
requirement exists, arbitral or administrative 
secretaries and assistants to the Arbitral 
Tribunal are bound by the same duty of 
independence and impartiality (including 
the duty of disclosure) as arbitrators, and it is 
the responsibility of the Arbitral Tribunal to 
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ensure that such duty is respected at all stages 
of the arbitration. Furthermore, this duty 
applies to arbitral or administrative secretaries 
and assistants to either the Arbitral Tribunal or 
individual members of the Arbitral Tribunal.

(6) Relationships

(a) The arbitrator is in principle considered to 
bear the identity of his or her law firm, but 
when considering the relevance of facts 
or circumstances to determine whether a 
potential conflict of interest exists, or whether 
disclosure should be made, the activities 
of an arbitrator’s law firm, if any, and the 
relationship of the arbitrator with the law firm, 
should be considered in each individual case. 
The fact that the activities of the arbitrator’s 
firm involve one of the parties shall not 
necessarily constitute a source of such conflict, 
or a reason for disclosure. Similarly, if one of 
the parties is a member of a group with which 
the arbitrator’s firm has a relationship, such 
fact should be considered in each individual 
case, but shall not necessarily constitute by 
itself a source of a conflict of interest, or a 
reason for disclosure.

(b) If one of the parties is a legal entity, any legal or 
physical person having a controlling influence 
on the legal entity, or a direct economic 
interest in, or a duty to indemnify a party for, 
the award to be rendered in the arbitration, 
may be considered to bear the identity of 
such party. 

Explanation to General Standard 6:

(a) The growing size of law firms should be 
taken into account as part of today’s reality in 
international arbitration. There is a need to 
balance the interests of a party to appoint the 
arbitrator of its choice, who may be a partner 
at a large law firm, and the importance of 
maintaining confidence in the impartiality 
and independence of international 
arbitrators. The arbitrator must, in principle, 
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be considered to bear the identity of his or her 
law firm, but the activities of the arbitrator’s 
firm should not automatically create a conflict 
of interest. The relevance of the activities 
of the arbitrator’s firm, such as the nature, 
timing and scope of the work by the law firm, 
and the relationship of the arbitrator with the 
law firm, should be considered in each case. 
General Standard 6(a) uses the term ‘involve’ 
rather than ‘acting for’ because the relevant 
connections with a party may include activities 
other than representation on a legal matter. 
Although barristers’ chambers should not be 
equated with law firms for the purposes of 
conflicts, and no general standard is proffered 
for barristers’ chambers, disclosure may be 
warranted in view of the relationships among 
barristers, parties or counsel. When a party 
to an arbitration is a member of a group 
of companies, special questions regarding 
conflicts of interest arise. Because individual 
corporate structure arrangements vary widely, 
a catch-all rule is not appropriate. Instead, 
the particular circumstances of an affiliation 
with another entity within the same group 
of companies, and the relationship of that 
entity with the arbitrator’s law firm, should be 
considered in each individual case.

(b) When a party in international arbitration is a 
legal entity, other legal and physical persons 
may have a controlling influence on this 
legal entity, or a direct economic interest in, 
or a duty to indemnify a party for, the award 
to be rendered in the arbitration. Each 
situation should be assessed individually, and 
General Standard 6(b) clarifies that such 
legal persons and individuals may be 
considered effectively to be that party. 
Third-party funders and insurers in relation to 
the dispute may have a direct economic interest 
in the award, and as such may be considered 
to be the equivalent of the party. For these 
purposes, the terms ‘third-party funder’ and 
‘insurer’ refer to any person or entity that is 
contributing funds, or other material support, 
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to the prosecution or defence of the case and 
that has a direct economic interest in, or a 
duty to indemnify a party for, the award to be 
rendered in the arbitration.

(7) Duty of the Parties and the Arbitrator

(a) A party shall inform an arbitrator, the 
Arbitral Tribunal, the other parties and the 
arbitration institution or other appointing 
authority (if any) of any relationship, direct 
or indirect, between the arbitrator and the 
party (or another company of the same 
group of companies, or an individual having 
a controlling influence on the party in the 
arbitration), or between the arbitrator and 
any person or entity with a direct economic 
interest in, or a duty to indemnify a party for, 
the award to be rendered in the arbitration. 
The party shall do so on its own initiative at 
the earliest opportunity.

(b) A party shall inform an arbitrator, the Arbitral 
Tribunal, the other parties and the arbitration 
institution or other appointing authority 
(if any) of the identity of its counsel appearing 
in the arbitration, as well as of any relationship, 
including membership of the same barristers’ 
chambers, between its counsel and the 
arbitrator. The party shall do so on its own 
initiative at the earliest opportunity, and upon 
any change in its counsel team.

(c) In order to comply with General Standard 7(a), 
a party shall perform reasonable enquiries 
and provide any relevant information available 
to it.

(d) An arbitrator is under a duty to make 
reasonable enquiries to identify any conflict of 
interest, as well as any facts or circumstances 
that may reasonably give rise to doubts as 
to his or her impartiality or independence. 
Failure to disclose a conflict is not excused by 
lack of knowledge, if the arbitrator does not 
perform such reasonable enquiries.
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Explanation to General Standard 7:

(a) The parties are required to disclose any 
relationship with the arbitrator. Disclosure 
of such relationships should reduce the 
risk of an unmeritorious challenge of an 
arbitrator’s impartiality or independence 
based on information learned after the 
appointment. The parties’ duty of disclosure 
of any relationship, direct or indirect, between 
the arbitrator and the party (or another 
company of the same group of companies, or 
an individual having a controlling influence 
on the party in the arbitration) has been 
extended to relationships with persons or 
entities having a direct economic interest in 
the award to be rendered in the arbitration, 
such as an entity providing funding for the 
arbitration, or having a duty to indemnify a 
party for the award.

(b) Counsel appearing in the arbitration, namely 
the persons involved in the representation of 
the parties in the arbitration, must be identified 
by the parties at the earliest opportunity. 
A party’s duty to disclose the identity of 
counsel appearing in the arbitration extends 
to all members of that party’s counsel team 
and arises from the outset of the proceedings. 

(c) In order to satisfy their duty of disclosure, the 
parties are required to investigate any relevant 
information that is reasonably available to 
them. In addition, any party to an arbitration 
is required, at the outset and on an ongoing 
basis during the entirety of the proceedings, 
to make a reasonable effort to ascertain 
and to disclose available information that, 
applying the general standard, might affect 
the arbitrator’s impartiality or independence. 

(d) In order to satisfy their duty of disclosure 
under the Guidelines, arbitrators are required 
to investigate any relevant information that is 
reasonably available to them.
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Part II: Practical 
Application of the 
General Standards

1. If the Guidelines are to have an important 
practical influence, they should address situations 
that are likely to occur in today’s arbitration 
practice and should provide specific guidance to 
arbitrators, parties, institutions and courts as to 
which situations do or do not constitute conflicts 
of interest, or should or should not be disclosed. 
For this purpose, the Guidelines categorise 
situations that may occur in the following 
Application Lists. These lists cannot cover every 
situation. In all cases, the General Standards 
should control the outcome.

2. The Red List consists of two parts: ‘a Non-Waivable 
Red List’ (see General Standards 2(d) and 4(b)); 
and ‘a Waivable Red List’ (see General Standard 
4(c)). These lists are non-exhaustive and detail 
specific situations that, depending on the facts 
of a given case, give rise to justifiable doubts as to 
the arbitrator’s impartiality and independence. 
That is, in these circumstances, an objective 
conflict of interest exists from the point of view 
of a reasonable third person having knowledge 
of the relevant facts and circumstances 
(see General Standard 2(b)). The Non-Waivable 
Red List includes situations deriving from the 
overriding principle that no person can be his or 
her own judge. Therefore, acceptance of such a 
situation cannot cure the conflict. The Waivable 
Red List covers situations that are serious but not 
as severe. Because of their seriousness, unlike 
circumstances described in the Orange List, these 
situations should be considered waivable, but 
only if and when the parties, being aware of the 
conflict of interest situation, expressly state their 
willingness to have such a person act as arbitrator, 
as set forth in General Standard 4(c).
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3. The Orange List is a non-exhaustive list of specific 
situations that, depending on the facts of a given 
case, may, in the eyes of the parties, give rise to doubts 
as to the arbitrator’s impartiality or independence. 
The Orange List thus reflects situations that 
would fall under General Standard 3(a), with the 
consequence that the arbitrator has a duty to 
disclose such situations. In all these situations, the 
parties are deemed to have accepted the arbitrator 
if, after disclosure, no timely objection is made, as 
established in General Standard 4(a).

4. Disclosure does not imply the existence of a 
conflict of interest; nor should it by itself result 
either in a disqualification of the arbitrator, or 
in a presumption regarding disqualification. 
The purpose of the disclosure is to inform the 
parties of a situation that they may wish to explore 
further in order to determine whether objectively – 
that is, from the point of view of a reasonable third 
person having knowledge of the relevant facts and 
circumstances – there are justifiable doubts as 
to the arbitrator’s impartiality or independence. 
If the conclusion is that there are no justifiable 
doubts, the arbitrator can act. Apart from the 
situations covered by the Non-Waivable Red 
List, he or she can also act if there is no timely 
objection by the parties or, in situations covered 
by the Waivable Red List, if there is a specific 
acceptance by the parties in accordance with 
General Standard 4(c). If a party challenges the 
arbitrator, he or she can nevertheless act, if the 
authority that rules on the challenge decides that 
the challenge does not meet the objective test for 
disqualification.

5.  A later challenge based on the fact that an arbitrator 
did not disclose such facts or circumstances should 
not result automatically in non-appointment, later 
disqualification or a successful challenge to any 
award. Nondisclosure cannot by itself make an 
arbitrator partial or lacking independence: only 
the facts or circumstances that he or she failed to 
disclose can do so.

6.  Situations not listed in the Orange List or falling 
outside the time limits used in some of the 
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Orange List situations are generally not subject 
to disclosure. However, an arbitrator needs to 
assess on a case-by-case basis whether a given 
situation, even though not mentioned in the 
Orange List, is nevertheless such as to give rise 
to justifiable doubts as to his or her impartiality 
or independence. Because the Orange List is a 
non-exhaustive list of examples, there may be 
situations not mentioned, which, depending on 
the circumstances, may need to be disclosed by 
an arbitrator. Such may be the case, for example, 
in the event of repeat past appointments by 
the same party or the same counsel beyond the 
three-year period provided for in the Orange List, 
or when an arbitrator concurrently acts as counsel 
in an unrelated case in which similar issues of 
law are raised. Likewise, an appointment made 
by the same party or the same counsel appearing 
before an arbitrator, while the case is ongoing, 
may also have to be disclosed, depending on 
the circumstances. While the Guidelines do not 
require disclosure of the fact that an arbitrator 
concurrently serves, or has in the past served, on 
the same Arbitral Tribunal with another member 
of the tribunal, or with one of the counsel in 
the current proceedings, an arbitrator should 
assess on a case-by-case basis whether the fact of 
having frequently served as counsel with, or as 
an arbitrator on, Arbitral Tribunals with another 
member of the tribunal may create a perceived 
imbalance within the tribunal. If the conclusion is 
‘yes’, the arbitrator should consider a disclosure. 

7.  The Green List is a non-exhaustive list of specific 
situations where no appearance and no actual 
conflict of interest exists from an objective point 
of view. Thus, the arbitrator has no duty to disclose 
situations falling within the Green List. As stated 
in the Explanation to General Standard 3(a), 
there should be a limit to disclosure, based on 
reasonableness; in some situations, an objective 
test should prevail over the purely subjective test 
of ‘the eyes’ of the parties.

8. The borderline between the categories that 
comprise the Lists can be thin. It can be debated 
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whether a certain situation should be on one 
List instead of another. Also, the Lists contain, 
for various situations, general terms such as 
‘significant’ and ‘relevant’. The Lists reflect 
international principles and best practices to the 
extent possible. Further definition of the norms, 
which are to be interpreted reasonably in light of 
the facts and circumstances in each case, would be 
counterproductive.

1. Non-Waivable Red List

1.1 There is an identity between a party and 
the arbitrator, or the arbitrator is a legal 
representative or employee of an entity that is a 
party in the arbitration.

1.2  The arbitrator is a manager, director or member 
of the supervisory board, or has a controlling 
influence on one of the parties or an entity that 
has a direct economic interest in the award to be 
rendered in the arbitration.

1.3  The arbitrator has a significant financial or 
personal interest in one of the parties, or the 
outcome of the case.

1.4  The arbitrator or his or her firm regularly advises 
the party, or an affiliate of the party, and the 
arbitrator or his or her firm derives significant 
financial income therefrom.

2. Waivable Red List

2.1 Relationship of the arbitrator to the dispute

2.1.1 The arbitrator has given legal advice, 
or provided an expert opinion, on the 
dispute to a party or an affiliate of one of 
the parties.

2.1.2 The arbitrator had a prior involvement in  
the dispute.

2.2  Arbitrator’s direct or indirect interest in the 
dispute

2.2.1 The arbitrator holds shares, either directly 
or indirectly, in one of the parties, or an 
affiliate of one of the parties, this party or  
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an affiliate being privately held.

2.2.2 A close family member3 of the arbitrator 
has a significant financial interest in the 
outcome of the dispute.

2.2.3 The arbitrator, or a close family member 
of the arbitrator, has a close relationship 
with a non-party who may be liable to 
recourse on the part of the unsuccessful 
party in the dispute.

2.3 Arbitrator’s relationship with the parties or 
counsel

2.3.1 The arbitrator currently represents or 
advises one of the parties, or an affiliate of 
one of the parties.

2.3.2 The arbitrator currently represents or 
advises the lawyer or law firm acting as 
counsel for one of the parties.

2.3.3 The arbitrator is a lawyer in the same law 
firm as the counsel to one of the parties.

2.3.4 The arbitrator is a manager, director or 
member of the supervisory board, or has 
a controlling influence in an affiliate4 of 
one of the parties, if the affiliate is directly 
involved in the matters in dispute in the 
arbitration.

2.3.5 The arbitrator’s law firm had a previous 
but terminated involvement in the case 
without the arbitrator being involved 
himself or herself.

2.3.6 The arbitrator’s law firm currently has a 
significant commercial relationship with one 
of the parties, or an affiliate of one of the 
parties.

2.3.7 The arbitrator regularly advises one of 

3 Throughout the Application Lists, the term ‘close family 
member’ refers to a: spouse, sibling, child, parent or life 
partner, in addition to any other family member with whom a 
close relationship exists.

4 Throughout the Application Lists, the term ‘affiliate’ 
encompasses all companies in a group of companies, 
including the parent company. 
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the parties, or an affiliate of one of the 
parties, but neither the arbitrator nor his 
or her firm derives a significant financial 
income therefrom. 

2.3.8 The arbitrator has a close family 
relationship with one of the parties, or 
with a manager, director or member of 
the supervisory board, or any person 
having a controlling influence in one of 
the parties, or an affiliate of one of the 
parties, or with a counsel representing a 
party.

2.3.9 A close family member of the arbitrator 
has a significant financial or personal 
interest in one of the parties, or an affiliate 
of one of the parties.

3. Orange List

3.1  Previous services for one of the parties or other 
involvement in the case

3.1.1 The arbitrator has, within the past three 
years, served as counsel for one of the 
parties, or an affiliate of one of the 
parties, or has previously advised or been 
consulted by the party, or an affiliate of 
the party, making the appointment in an 
unrelated matter, but the arbitrator and 
the party, or the affiliate of the party, have 
no ongoing relationship.

3.1.2 The arbitrator has, within the past three 
years, served as counsel against one of 
the parties, or an affiliate of one of the 
parties, in an unrelated matter.

3.1.3 The arbitrator has, within the past three 
years, been appointed as arbitrator on two 
or more occasions by one of the parties, or 
an affiliate of one of the parties.5 

5 It may be the practice in certain types of arbitration, such 
as maritime, sports or commodities arbitration, to draw 
arbitrators from a smaller or specialised pool of individuals. 
If in such fields it is the custom and practice for parties to 
frequently appoint the same arbitrator in different cases, 
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3.1.4 The arbitrator’s law firm has, within the 
past three years, acted for or against one 
of the parties, or an affiliate of one of the 
parties, in an unrelated matter without 
the involvement of the arbitrator.

3.1.5 The arbitrator currently serves, or has 
served within the past three years, as 
arbitrator in another arbitration involving 
one of the parties, or an affiliate of one of 
the parties.

3.2  Current services for one of the parties

3.2.1 The arbitrator’s law firm is currently 
rendering services to one of the parties, 
or to an affiliate of one of the parties, 
without creating a significant commercial 
relationship for the law firm and without 
the involvement of the arbitrator.

3.2.2 A law firm or other legal organisation that 
shares significant fees or other revenues 
with the arbitrator’s law firm renders 
services to one of the parties, or an 
affiliate of one of the parties, before the 
Arbitral Tribunal.

3.2.3 The arbitrator or his or her firm represents 
a party, or an affiliate of one of the parties 
to the arbitration, on a regular basis, but 
such representation does not concern the 
current dispute.

3.3  Relationship between an arbitrator and another 
arbitrator or counsel

3.3.1 The arbitrator and another arbitrator are 
lawyers in the same law firm.

3.3.2 The arbitrator and another arbitrator, 
or the counsel for one of the parties, 
are members of the same barristers’ 
chambers.

no disclosure of this fact is required, where all parties in the 
arbitration should be familiar with such custom and practice.
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3.3.3 The arbitrator was, within the past three 
years, a partner of, or otherwise affiliated 
with, another arbitrator or any of the 
counsel in the arbitration.

3.3.4 A lawyer in the arbitrator’s law firm is an 
arbitrator in another dispute involving the 
same party or parties, or an affiliate of one 
of the parties.

3.3.5 A close family member of the arbitrator 
is a partner or employee of the law firm 
representing one of the parties, but is not 
assisting with the dispute.

3.3.6 A close personal friendship exists between 
an arbitrator and a counsel of a party.

3.3.7 Enmity exists between an arbitrator and 
counsel appearing in the arbitration.

3.3.8 The arbitrator has, within the past three 
years, been appointed on more than three 
occasions by the same counsel, or the 
same law firm. 

3.3.9 The arbitrator and another arbitrator, 
or counsel for one of the parties in the 
arbitration, currently act or have acted 
together within the past three years as co-
counsel.

3.4  Relationship between arbitrator and party and 
others involved in the arbitration

3.4.1 The arbitrator’s law firm is currently 
acting adversely to one of the parties, or 
an affiliate of one of the parties.

3.4.2 The arbitrator has been associated with a 
party, or an affiliate of one of the parties, 
in a professional capacity, such as a former 
employee or partner.

3.4.3 A close personal friendship exists between 
an arbitrator and a manager or director 
or a member of the supervisory board 
of: a party; an entity that has a direct 
economic interest in the award to be 
rendered in the arbitration; or any person 
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having a controlling influence, such as a 
controlling shareholder interest, on one 
of the parties or an affiliate of one of the 
parties or a witness or expert.

3.4.4 Enmity exists between an arbitrator and a 
manager or director or a member of the 
supervisory board of: a party; an entity 
that has a direct economic interest in the 
award; or any person having a controlling 
influence in one of the parties or an 
affiliate of one of the parties or a witness 
or expert.

3.4.5 If the arbitrator is a former judge, he or 
she has, within the past three years, heard 
a significant case involving one of the 
parties, or an affiliate of one of the parties.

3.5  Other circumstances

3.5.1 The arbitrator holds shares, either directly 
or indirectly, that by reason of number 
or denomination constitute a material 
holding in one of the parties, or an 
affiliate of one of the parties, this party or 
affiliate being publicly listed.

3.5.2 The arbitrator has publicly advocated 
a position on the case, whether in a 
published paper, or speech, or otherwise.

3.5.3 The arbitrator holds a position with the 
appointing authority with respect to the 
dispute.

3.5.4 The arbitrator is a manager, director or 
member of the supervisory board, or has 
a controlling influence on an affiliate 
of one of the parties, where the affiliate 
is not directly involved in the matters in 
dispute in the arbitration.

4. Green List

4.1  Previously expressed legal opinions

4.1.1 The arbitrator has previously expressed 
a legal opinion (such as in a law review 
article or public lecture) concerning an 
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issue that also arises in the arbitration (but 
this opinion is not focused on the case). 

4.2  Current services for one of the parties

4.2.1 A firm, in association or in alliance 
with the arbitrator’s law firm, but that 
does not share significant fees or other 
revenues with the arbitrator’s law firm, 
renders services to one of the parties, or 
an affiliate of one of the parties, in an 
unrelated matter.

4.3  Contacts with another arbitrator, or with counsel 
for one of the parties

4.3.1 The arbitrator has a relationship with 
another arbitrator, or with the counsel for 
one of the parties, through membership 
in the same professional association, 
or social or charitable organisation, or 
through a social media network. 

4.3.2 The arbitrator and counsel for one of the 
parties have previously served together as 
arbitrators. 

4.3.3 The arbitrator teaches in the same 
faculty or school as another arbitrator or 
counsel to one of the parties, or serves 
as an officer of a professional association 
or social or charitable organisation with 
another arbitrator or counsel for one of 
the parties. 

4.3.4 The arbitrator was a speaker, moderator 
or organiser in one or more conferences, 
or participated in seminars or working 
parties of a professional, social or 
charitable organisation, with another 
arbitrator or counsel to the parties. 

4.4  Contacts between the arbitrator and one of the 
parties

4.4.1 The arbitrator has had an initial contact 
with a party, or an affiliate of a party (or 
their counsel) prior to appointment, if 
this contact is limited to the arbitrator’s 
availability and qualifications to serve, 
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or to the names of possible candidates 
for a chairperson, and did not address 
the merits or procedural aspects of 
the dispute, other than to provide the 
arbitrator with a basic understanding of 
the case.

4.4.2 The arbitrator holds an insignificant 
amount of shares in one of the parties, or 
an affiliate of one of the parties, which is 
publicly listed.

4.4.3 The arbitrator and a manager, director or 
member of the supervisory board, or any 
person having a controlling influence on 
one of the parties, or an affiliate of one 
of the parties, have worked together as 
joint experts, or in another professional 
capacity, including as arbitrators in the 
same case.

4.4.4 The arbitrator has a relationship with one 
of the parties or its affiliates through a 
social media network.
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Debevoise Efficiency Protocol (2018)

© Debevoise & Plimpton LLP 2018

1. Before appointing arbitrators, we will ask 
them to confirm:

1.1 their availability to administer the case, 
including hearings, on an efficient and 
reasonably expeditious schedule;

1.2 a commitment to conduct the 
proceedings efficiently and to adopt 
procedures suitable to the circumstances 
of the arbitration; and

1.3 a commitment not to take on new 
appointments that would reduce the 
arbitrator’s ability to conduct the case 
efficiently.

2. We will work with our opposing counsel to 
appoint a sole arbitrator for smaller disputes 
or where issues do not need the analysis 
of three arbitrators, even if the arbitration 
clause provides for three arbitrators.

3. We will seek to avoid unnecessary multiple 
proceedings, for example by considering 
joinder, consolidation, overlapping 
appointments, stays, and coordinated 
hearings and briefing schedules.

4. We will request that the arbitral tribunal 
hold an early procedural conference to 
establish procedures for the case.

5. We will request our clients and opposing 
clients to attend procedural meetings and 
hearings with the arbitral tribunal, so that 
they can have meaningful input on the 
procedures being adopted and consider what 
is best for the parties at that time.

6. We will propose procedures that are 
appropriate for the particular case, 
proportionate to its value and complexity, 
and designed to lead to an efficient 
resolution. We will use our experience in 
crafting such procedures, and we will not 

simply adopt procedures that follow the 
format of prior cases.  We will encourage 
active participation by the tribunal 
throughout the case.  For example:

6.1 We will consider including a detailed 
statement of claim with the request for 
arbitration so that the tribunal will be 
able to set the procedures with more 
knowledge of the issues in dispute.

6.2 We will consider a fast-track schedule 
with fixed deadlines.

6.3 We will request additional procedural 
conferences following certain 
submissions to consider whether the 
procedures could be made more efficient 
in light of the submissions. 

6.4 We will suggest page limits for 
memorials in order to ensure that they 
focus on the most important issues.

Establishing the Case and the Procedure

Formation of the Tribunal

To address concerns about increased length and cost in international arbitration, in 2010 the 
Debevoise & Plimpton International Dispute Resolution Group issued our Protocol to Promote 
Efficiency in International Arbitration. We now update our Efficiency Protocol. Through this 
Protocol, we reiterate our commitment to explore with our clients how, in each case, the participants 
can take advantage of international arbitration’s inherent flexibility to promote efficiency without 
compromising fairness or our clients’ chances of success. The procedures set out here are therefore 
not meant to be inflexible rules, but instead are considerations that, when appropriate for the 
case, can improve the arbitration process and thereby enable all parties to enjoy the advantages of 
international arbitration.
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Debevoise Efficiency Protocol (2018)

11. We will limit and focus requests for the 
production of documents. We believe that 
the standards set forth in the IBA Rules on 
the Taking  of Evidence generally provide an 
appropriate balance of interests. 

11.1 We will work with opposing counsel 
to determine the most cost-effective 
means of dealing with electronic 
documents.  

11.2 We will request the arbitral tribunal 
(or the Chair) to conduct a telephone 
conference following the submission 
of any objections to document requests 
to the tribunal.  Such a conference 
can lead to a more effective weighing 
of the need for requested documents 
compared to the burden of production 
and potentially narrow the disputes.

12. When possible, we will make filings 
electronically and encourage paperless 
arbitrations.

13. We will seek to avoid having multiple 
witnesses testify about the same facts.

14. We will encourage meetings of experts, 
either before or after their reports are 
drafted, to identify points of agreement and 
to narrow points of disagreement before the 
hearing.  Expert conferencing at the hearing, 
particularly with respect to quantum 
experts, can also often be time-saving and 
more effective.

15. We will brief the applicable law, rather than 
submit expert evidence as proof, except in 
unusual circumstances.

16. We will divide the presentation of exhibits 
between core exhibits and supplementary 
exhibits that provide necessary support for 
the claim or defense but are unlikely to be 
referenced at a hearing.

6.5 We will encourage the arbitral 
tribunal to establish cyberprotocols to 
protect transfer and use of sensitive 
information and to disclose cyber 
incidents, in line with the Debevoise 
Protocol to Promote Cybersecurity in 
International Arbitration.

7. When acting for claimants, we will seek 
to use the time between the filing of the 
arbitration and the initial procedural 
conference to prepare the first merits 
submission so that the schedule can 
commence soon after the conference.

8. We will explore whether bifurcation or 
a determination of preliminary issues 
may lead to a quicker and more efficient 
resolution.

8.1 For bifurcated proceedings, we will 
encourage the arbitral tribunal to set 
deadlines and hearing dates that include 
all phases of the case.  This minimizes 
delay at a later stage caused by 

conflicting commitments of the tribunal 
members or counsel. 

8.2 Such a schedule would include a deadline 
for the arbitral tribunal to indicate 
whether the proceeding should continue 
to the next phase.  A reasoned decision 
can follow, but, in the meantime, the 
parties can be drafting the submissions 
in the next phase.

9. In order to avoid delays in drafting the 
award, we will ask the arbitral tribunal to 
include in the initial procedural schedule: 

9.1 the dates on which they will deliberate 
following the hearing, including at least 
one day immediately following the 
hearing; and

9.2 a date by which the award will be issued.

10. We will encourage tribunals to award costs 
at the time of interim decisions, when 
appropriate, in order to discourage time-
wasting or unmeritorious applications.

Evidence
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23. We will consider settlement options at the 
outset of each case and then at appropriate 
points such as when an exchange of 
submissions has clarified issues or a 
preliminary issue has been determined.  
Routes to settlement could include 
negotiations or other non-binding ADR such 
as early neutral evaluation.

24. Where applicable rules or law permit, we will 
consider making a “without prejudice except 
as to costs” settlement offer at an early stage.

25. We will consider asking arbitrators to 
provide preliminary views that could 
facilitate settlement.

Settlement Consideration

17. In order for the hearing to focus more 
effectively on the facts and issues that 
need to be decided, we will ask the arbitral 
tribunal to set in the initial procedural order: 

17.1 a date following the final written 
submissions on which they will confer 
regarding the issues in the case and the 
upcoming hearing, and 

17.2 a date for a prehearing conference at 
which they can discuss with the parties 
the disputed facts and issues on which 
they hope the hearing will focus.

18. We will consider the use of 
videoconferencing for testimony of 
witnesses who are located far from the 
hearing venue and whose testimony is 
expected to be less than two hours.

19. We will generally encourage the use of a 
chess-clock process (fixed time limits) for 
hearings.

20. We will not automatically request post-
hearing briefs. We will consider in each case 
whether they would be helpful, and, if so, 
we will seek to limit the briefing to specific 
issues identified by the tribunal.

21. We will consider alternative briefing 
formats, such as the use of detailed outlines 
rather than narrative briefs, to focus the 
issues and to make the briefs more useful to 
the tribunal.

22. We will seek agreement on a common 
summary format for costs schedules to 
facilitate the tribunal’s comparison and to 
avoid the expense of removing privileged 
information from daily time entries.  We will 
also consider whether any argument about 
entitlement to costs is necessary.

The Hearing
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David McIlwaine, 
Partner and  
Chair of 
International 
Arbitration 
Committee,  
Pinsent Masons LLP

Introduction

Business spending 
on technology 

continues to rise, 
but with that comes 

significant risk

The term ‘Technology, Media and 
Telecoms disputes’ is a very broad 
one. This survey asked users and 
suppliers of technology about 
the main types of TMT disputes 
that arise, and also examined a 
question that is common to all  
of them: how can they be 
efficiently resolved?

Technology affects all aspects of business 
life. It is critical to every organisation in 
every sector, and many businesses go to 
great lengths to gain a competitive edge 
by procuring technology solutions and 
services; acquiring companies in order to take 
advantage of their technological capabilities; 
and working closely with strategic partners, 
suppliers and even competitors. No surprise 
then, that business spending on technology 
continues to rise, but with that comes 
significant risk.

Businesses face many risks which could 
undermine their value and threaten their very 
survival and they are under intense pressure 
to pre-empt and manage them. Customers, 
suppliers, collaborators, shareholders, 
stakeholders, regulators and competitors 
are watching. When a business encounters 
threats or failings, how it responds can be 
critical. It can reveal a strength or weakness. 
It can affect its market standing, share price 
and the strength of its hand when doing 
business across the globe. 

In an aggressive market, the businesses that 
succeed are the ones that can confidently 
pursue their ambitions. At times, that may 
mean using the threat of dispute resolution 
to secure recompense, protect their position 
or beat their competitors. Businesses that  
fail to seize these opportunities can suffer 
real damage to their operations, reputation, 
and ability to enter new markets quickly.  
As such, an approach to dispute resolution  
is a key element of any business 
development strategy. 

For example, recently a client faced a failing 
major IT programme in a jurisdiction known 
for delays and problems with its Court 
system. The client acknowledged that the 
perceived lack of sanction was affecting the 
whole delivery of the programme – because 
it was inconceivable that, if a dispute arose, 
the parties would progress to the national 
Court. The situation would have been 
different if the contract had provided for 
international arbitration as an effective 
dispute resolution mechanism, since the 
threat of appropriate sanction should drive 
the right business behaviour.

This report’s in-depth analysis of attitudes 
towards TMT disputes will allow business 
leaders to compare their dispute resolution 
policies against those of their peers, both 
suppliers and potential customers. So I 
am confident that all users and suppliers 
of technology across the globe will be 
interested in the results of this study.

Pinsent Masons is very proud to sponsor 
Queen Mary for the first time. It is very 
exciting for this firm to use its internationally 
recognised TMT disputes capability to 
support the continuation of Queen Mary’s 
pre-eminent surveys. We would like to 
thank Professor Mistelis and Gustavo Moser 
(Pinsent Masons Research Fellow) for their 
dedication to this project. We also thank all 
the survey respondents and other individuals 
and institutions who have contributed to the 
success of this publication.

November 2016
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Professor 
Loukas Mistelis, 
Director, School 
of International 
Arbitration,  
Centre for 
Commercial Law 
Studies

This is the largest 
industry-sector 
empirical survey 
we have ever 
conducted in 
international 
arbitration 

When we designed the survey, there was 
much that we wanted to know. TMT has 
acquired a central role in world economy 
but has never featured as a major user of 
international arbitration and ADR. Is this 
impression correct? What are the main 
considerations that stakeholders take into 
account when deciding how to resolve 
a TMT dispute? Why are certain dispute 
settlement mechanisms preferred? Does 
it depend on the context and external 
factors? And, most importantly, who 
makes these decisions?  

Indeed, the survey provides answers 
to many of these questions, and sheds 
some light on how businesses approach 
TMT disputes – something which until 
now was rarely explored. We hope 
that it will help people in the sector 
to identify weaknesses and strengths, 
and more effectively to use the various 
dispute resolution mechanisms that 
are available. In short, to improve the 
way they approach dispute resolution. 
As a corollary one would expect that 
dispute resolution providers might have 
to adopt their rules and procedures to 
better meet the needs of the significant 
TMT sector and to overall improve 
the dispute resolution experience 
businesses have. 

Thank you for taking the time to read 
this survey report. I hope that you find it 
interesting and useful.

November 2016

It is my great pleasure to 
introduce the 2016 International 
Dispute Resolution Survey. It 
is the seventh survey released 
by the School of International 
Arbitration, Centre for 
Commercial Law Studies,  
Queen Mary University of 
London. It is the first prepared 
with the generous and 
unconditional support of Pinsent 
Masons, and the first to focus 
on Technology, Media, and 
Telecommunications disputes.

Built on 343 questionnaires and 62 
personal interviews, the survey assembles 
the views of a wide range of actors within 
the dispute resolution community, and 
provides invaluable insight into stakeholders’ 
perceptions of international arbitration. 
In fact, it is the largest sector-specific 
empirical study we have ever conducted in 
international arbitration.

Given that disputes in a cross-border and 
cross-cultural context are inevitable, even 
when it comes to globalised market sectors, 
having a well defined but flexible policy 
relating to dispute resolution and becoming 
dispute-savvy is critical for all businesses. 
Exploring the views of users of dispute 
resolution as well as specialist dispute 
resolution practitioners from all over the 
world will assist the readers of the survey to 
have a well-rounded and impartial picture of 
the current state of affairs in international 
dispute resolution in the TMT sector. 

International Dispute Resolution Survey    Pre-empting and Resolving Technology, Media and Telecoms Disputes
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Businesses may 
need swifter 

solutions that 
neither litigation 

nor arbitration 
alone can provide

Executive summary

This report identifies and considers critical 
factors for all businesses (in all sectors) when 
establishing an effective dispute resolution 
strategy. The reality is that businesses will 
need to use, or be prepared to use, different 
mechanisms to protect their position and to 
improve their negotiation strategy. 

With the ever-increasing internationalisation 
of the supply chain, it may be appropriate 
that businesses include an international 
arbitration provision within their contracts, 
to ensure that their rights and remedies are 
enforceable, across multiple jurisdictions. 
However, business will face non-contractual 
risk too, for example, IP infringement, 
regulatory issues, competition/anti-trust 
matters, cyber-security and data breaches 
etc. In these situations, the use or threat of 
litigation may well be the right approach. As 
such, a business’s “dispute resolution toolkit” 
needs to be broad and flexible, allowing it to 
deal with disputes with contracting parties, 
both domestically and internationally, and 
with third parties. 

Furthermore, whilst significant 
improvements have been made with 
emergency international arbitration 
procedures, businesses may need swifter 
solutions that neither litigation nor 
arbitration alone can provide. The digital 
world moves fast, and approaches to 
risk management and dispute resolution 
will have to change with it, as they can 
fundamentally affect a business’s ability 
to operate. This might include an increase 
in the need for early intervention and the 
development of commercial leverage for 
negotiations. Mediation may also be an 
option. However, success in mediation 
or negotiation is highly dependent on a 
party’s bargaining position, and its ability to 
threaten and if necessary, pursue effective 
sanction if agreement cannot be reached. 

For any business, success is a product of 
many factors. The right approach to dispute 
resolution is undoubtedly one of them. This 
report is an excellent reference point for 
assessing this in the context of the digital 
economy. It provides insights into ways 
that dispute resolution is addressed in key 
industries and jurisdictions. It provides useful 
statistics on the nature and instances of 
technology disputes, and the relative merits 
of the different resolution mechanisms that 
are available.

This report anticipates which areas may 
be contentious in future, and how the 
market may need to respond. This enables 
businesses to predict and pre-empt future 
risks and issues.  

This survey represents a truly global view 
of the TMT dispute resolution market. The 
breakdown of respondents is as follows:

EU and EEA  22%

Other Europe  9%

North America  15%

Asia  15%

Latin America and the Caribbean  15%

Africa  16%

Oceania  8%
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The key findings from the survey are:

Types of TMT dispute

•  This year’s survey focussed on one area 
of disputes. However, the results showed 
a wide variety of potential dispute types 
related to technology matters. Respondents 
indicated experience of at least 17 different 
types of TMT related dispute

•  There are a variety of reasons for disputes 
arising in relation to IP, IT implementation 
programmes, data related issues, 
reputation management issues and  
outsourcing programmes

•  TMT disputes are high risk and high-value, 
particularly in Europe and North America: 
many involve sums in excess of US$100m 

•  Predicted future areas for disputes are:  
IP, collaborations and data/security issues

In-house dispute resolution  
policies and preferences

• 75% of organisations surveyed had a 
dispute resolution (DR) policy

• Within DR policies mediation is the most 
encouraged mechanism, followed by 
arbitration 

• Where a DR policy specifies arbitration, 
the three most important elements are: 
institution, seat, and confidentiality 

• IT and Telecoms suppliers were less in 
favour of arbitration, preferring litigation 
and expert determination respectively

• When assessed at an all-respondents level 
(i.e. including private practitioners and 
other dispute resolution practitioners), 
arbitration is the most preferred DR 
method for TMT disputes. Court litigation 
is the least desirable method 

• There is a lack of familiarity with mediation, 
particularly within civil jurisdictions

Dispute resolution mechanisms in practice

• Not all disputes progress to a binding decision. 
41% of all disputes were settled via an 
amicable settlement

• The decision whether to initiate litigation or 
arbitration is a Board issue 

• Whether or not a matter progresses to 
litigation or arbitration ultimately depends on 
legal and commercial factors

• Arbitration was most preferred but litigation 
was the most used 

• Decisions are determined primarily by costs and 
legal merits and the parties’ relationship

Suitability of international arbitration  
for TMT disputes (present and future)

• 92% of respondents indicated that international 
arbitration is well suited for TMT disputes 

• Despite some criticisms and acknowledgement 
of opportunities for improvements, 82% of 
respondents believe there will be an increase in 
the use of international arbitration

• The attractive features are: enforceability, 
the ability to avoid a foreign jurisdiction, 
expertise of the decision maker and 
confidentiality/privacy

• There is a desire to use technology to improve the 
international arbitration process

Choosing the players 

• Expertise in the arbitral process and technical 
knowledge of the industry are both important 
to selecting external counsel and arbitrators

• Geography is a determining factor both in 
selecting the institution and in appointing 
counsel in the same jurisdiction as the contract 
governing law 

• The most used institutions for TMT disputes 
are: ICC, WIPO, LCIA and SIAC. WIPO is more 
favoured in relation to IP matters

International Dispute Resolution Survey    Pre-empting and Resolving Technology, Media and Telecoms Disputes
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Section 1: TMT disputes

KEY POINTS

• TMT disputes are high risk and high-value, particularly in Europe  
and North America: many involve sums in excess of $100m 

• Predicted future areas for disputes are: IP, collaborations  
and data/security issues

• For IT suppliers, most disputes relate to delivery of the contracted 
service. In Telecoms, disputes centre more on the sector’s  
regulatory framework

What is a TMT dispute?
The term ‘TMT’ encompasses a very wide 
range of products and services across a broad 
range of sectors. We asked about the types of 
dispute that respondents had experienced.
 
The commonly encountered types of dispute 
are shown in Chart 1, below. 

We expected that IP and licensing matters 
would feature strongly. Technology 
necessarily involves protecting the 
intellectual creativity behind innovations, 
and owners of such intellectual property will 
take action to defend and exploit the fruits of 
their work. Further, with technology moving 
at a rapid pace, innovation cannot be held 
back by invalid or wrongly enforced rights 
and disputes will therefore arise to clear IP 
rights that are blocking further innovation.

Innovation cannot 
be held back by 
invalid or wrongly 
enforced rights

 

IP
Joint-venture/Partnership 

Collaboration disputes

Licensing
IT systems development/

implementation/integration

Competition/Anti-trust

Merger and acquisition (M&A) agreements
Confidentiality/Non-disclosure 

agreements (NDAs)

Regulatory
Supply chain 

(including distribution and resellers)
Outsourcing disputes 

(business process or IT)

Disputes with consumer

Data Protection/Privacy

Media-related disputes

Insurance claims

Defamation/Malicious Falsehood

Data/System security breaches

Pricing

0 10% 20% 30% 40% 50%

Chart 1. Which types of dispute have you encountered in the last 5 years?

50%

39%

37%

35%

25%

23%

20%

15%

14%

14%

13%

13%

13%

12%

10%

9%

7%

International Dispute Resolution Survey    Pre-empting and Resolving Technology, Media and Telecoms Disputes
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It might be surprising to see such a high number 
of disputes around joint ventures, partnerships 
and collaboration. However, in the modern age 
of start-ups, digital disruption and ever-changing 
technology, for companies to stay ahead of the 
game (or even just to get in it) they must work 
with other businesses. That might be through 
strategic partnering and alliances, or by using a 
strategy of merger, acquisition or consolidation. For 
example, telecoms operators often work together 
to share the heavy costs of developing, installing, 
maintaining and upgrading the infrastructure 
required for telecommunications networks. 

Disputes about IT systems also feature highly.  
This work is the core offering of traditional 
technology service providers. Billions of pounds 
are spent on such projects by big corporates and 
the public sector and they are highly dependent 
on the success and sustainability of their IT 
infrastructure. The challenges and high instance of 
project failings are well known. 

The high occurrence of competition disputes is a 
reminder that compliance and regulation are ever 
present threats to business success, particularly 
in the Telecoms industry and for IT suppliers who 
provide services to highly regulated industries.

Do different industries face different 
challenges?
We were able to analyse the respondents’ 
answer according to their industry. We had 
good response rates from the following 
industries: (i) IT (hardware, software and 
services), (ii) Energy, (iii) Manufacturing, 
(iv) Telecoms, (v) Financial Services and (vi) 
Construction. Clear distinctions arose when 
considering the types of dispute that each 
industry faces. Let us look specifically at 
the top five disputes facing the two largest 
supply industries: IT suppliers and Telecoms 
providers (Charts 2 and 3 respectively).

This indicates that for the IT industry, many 
of the problems are caused by the delivery 
of the actual service (IT development or 
outsourcing). Whereas in the Telecoms 
industry the issues are more to do with the 
sector’s regulated business framework.In the modern 

age of start-ups, 
digital disruption 

and ever-changing 
technology, for 

companies to stay 
ahead of the game 
(or even just to get 

in it) they must 
work with other 

businesses
IT systems development/ 

implementation/integration

IP

Licensing
Outsourcing disputes

(Business process or IT)

Data/System security breaches

Chart 2. Which types of dispute have you encountered in the last 5 years?
(Top 5 IT sector results) 

67%

47%

40%

33%

27%

IP

Competition/Anti-trust
Joint-venture/Partnership 

Collaboration disputes

Regulatory

Disputes with customer

Chart 3. Which types of dispute have you encountered in the last 5 years?  
(Top 5 Telecoms sector results)

71%

57%

43%

43%

29%

0% 10% 20% 30% 40% 50% 60% 70% 80%

0% 10% 20% 30% 40% 50% 60% 70% 80%
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Why do TMT disputes happen?
The survey also sought to understand why 
disputes might arise, and to identify any 
common themes. We considered the specific 
reasons for certain types of disputes.

IP disputes
The three most common forms of IP disputes 
were, in order: trade mark infringement, patent 
infringement and copyright infringement 
(Chart 4).

One might have expected copyright 
infringement to feature higher up 
the list, given that this is the primary 
protection offered to software. However, 
brand protection is an issue facing all 
businesses, and hence the prominence of 
trade mark issues. 

When looking at individual sectors, 
Telecoms, IT, Energy and Manufacturing 
each placed patent infringement as the 
most common type of IP dispute. This is a 
powerful illustration of how important this 
protection is to technical advancement, 
and of how businesses need to be able 
to challenge wrongfully granted rights 
which create blocks to innovation and 
competition. 

One interviewee, an arbitrator and former 
head of legal for an IT supplier, said that he 
had seen an “explosion” of patent cases. 

Chart 4. How common are the following reasons for IP disputes?

Trade mark infringement 

Patent infringement

Copyright infringement

Patent validity/invalidity

Unfair competition

Trade secrets
Patent essentiality (Standard  

Essential Patents)
Design right (registered or unregistered) 

infringement

Very common Somewhat common

0% 10% 20% 30% 40% 50% 60% 70% 80% 90%

32%

34%

35%

38%

34%

38%

24%

46%

54%

48%

42%

37%

31%

23%

20%

9%
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IT systems development/ 
implementation/integration disputes 
Chart 5 considers reasons for IT systems 
disputes. The most frequently given reason was 
delays, which may of course be a consequence 
of other failings rather than an original cause. 
Other common causes were: requirements, 
failures to achieve business case or objectives, 
and delivery or implementation issues.
 
Do suppliers of technology give the same 
reasons for problems as their customers? There 
was some overlap – both saw requirements 
as the hotbed of disputes. However, the 
importance of that issue for suppliers was 
startling: 89% of the IT sector respondents 
(compared to 51% of respondents generally) 
identified requirements as a very common 
reason for dispute. The articulation of the 
customer’s needs will shape the system scope 
and requirements specification, and this is 
the biggest single source of problems for 
suppliers. Linked to this is the issue of change 
management: 50% of suppliers considered this 
a common reason for dispute with the usual 
argument being whether new requirements 
really constitute true change (as a supplier 
would say), or whether they are simply a 
clarification or elaboration of the original 
project scope (as the customer would say). 
Only 10% of IT suppliers felt that issues relating 
to the live service operation of the system were 
very common reasons for disputes, against 27% 
of the wider respondents.

Outsourcing
A similar pattern emerged when we analysed 
disputes about outsourcing (both of business 
processes and IT) (Chart 6). 

Across all respondents, the standout cause 
of outsourcing disputes was service levels: 
51% of respondents identified this as ‘very 
common’. IT suppliers apparently disagreed: 
the equivalent figure for the IT sector alone 
was just 25%. 

Effecting change through transition or 
transformation was identified by IT suppliers 
as the source of most disputes: 60% 
identified transition (to the new service 
provider) as a problem area: 51% identified 
the transformation stage (rationalising the 
transitioned outsourced service to improve 
processes, quality and cost-efficiency). 

This difference between the customers’ 
perspective and the suppliers’ is striking. This 
may well be because the customer is highly 
focused on the end-user service, and not on 
the mechanics of how the service delivery is 
shaped. For the supplier, executing a smooth 
handover and an efficient re-modelling of the 
service delivery will be critical. 

0% 20% 40% 60% 80% 100%

Delays
Requirements (inc. unclear requirements  

or change to scope)

Failure to achieve business case/objectives
Delivery/Implementation issues 

(inc. testing)
Contract management (inc. Government/

stakeholder management)

Change management

Commercial issues (inc. pricing)
Service failures/Service level failures/Tech  

issues with live service (inc. outages)

Chart 5. How common are the following reasons for IT systems disputes?

Very common Somewhat common

61% 29%

51% 35%

50% 37%

48% 42%

34% 35%

31% 35%

30% 53%

27% 48%
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Reputation management
Companies increasingly recognise the 
importance of reputation management: how 
they are perceived and how they respond to 
threats to their reputation are vital elements 
of their brand.

29% thought that social media attack and 
traditional media attack were very common 
reasons. Adding the somewhat common 
responses takes the totals to 93% for social 
media attack and 54% for traditional media 
attack (Chart 7).

It might be expected that social media 
would be a much more common cause of 
defamation/malicious falsehood disputes 
than traditional media, as it is  easy  to 
publish on-line. However, the impact of the 
two types of threat may be different.  Attacks  
via social media (by disgruntled customers, 
for example) may be far more frequent than 
criticism from the traditional media, but the 
target organisation may be less likely to take 
legal steps to challenge the content posted 
by the social media user. “It is worth taking 
action?” must be a frequently asked question 
when businesses are faced with social media 
issues. Even so, social media attack is clearly 
an issue for most businesses. 

Companies 
increasingly 
recognise the 
importance 
of reputation 
management: how 
they are perceived 
and how they 
respond to threats 
to their reputation 
are vital elements 
of their brand

0% 20% 40% 60% 80% 100%

Very common Somewhat common

Social media attack (for example, by 
disgruntled customer or former employee) 

Traditional media attack

Dispute with competitor

Campaign group attack
Dispute with other third party  

(e.g. a credit reference agency)
Claim bought in relation to publication  

by your organisation

Chart 7. How common are the following reasons for reputation disputes? 

29% 64%

29% 25%

24% 48%

8% 36%

4% 30%

29%

Chart 6. How common are the following reasons for outsourcing disputes?

0% 10% 20% 30% 40% 50% 60% 70% 80% 90%

Service levels

Transformation

Technical matters

Pricing/Commercial

Exit

Transition

Employee transfer

51% 32%

41% 26%

32% 46%

30% 49%
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Data/system breach
In an increasingly connected world, 
information and data is a highly valuable 
commodity. With this comes risk: data 
is an increasingly common cause of TMT 
disputes. These results indicate that human 
risk represents the most common cause 
of data breaches, significantly more than 
system failures (Chart 8). While this might 
appear to be welcome news for suppliers, the 
reality is that weaknesses in IT systems, or 
their management, make it much easier for 
individuals to take the actions which cause 
the breach. So responsibility may remain 
with the supplier. While malicious third party 
attacks and disputes related to regulatory 
investigations are less common, the potential 
reputational and financial damage may be very 
significant for a business.

Number and value of TMT disputes
 We see the increasing spend and dependency 
on technology reflected in the size, scale 
and  frequency of TMT disputes. 23% of the 
in-house lawyer respondents had experienced 
20+ TMT disputes (Chart 9). 
 

34% of respondents had been involved in at 
least one dispute involving a sum in excess of 
US$100million. Among respondents the highest 
value disputes were IT disputes (38% more than 
$100m) and IP disputes (37% more than $100m). 

As we might expect, the experience of disputes 
varies according to the business sector and its 
cultural norms (Chart 10).

• The Telecoms industry appears to be the 
most contentious, 71% of respondents had 
experience of more than 20 disputes and 
83% of its respondents said that their largest 
dispute was at the highest end of the scale 
(more than $100m). 

• For the IT sector 20% of respondents had 
experience of more than 20 disputes and 20% 
of its respondents said that their largest dispute 
was valued at more than $100m.

• In the Energy sector, only 8% of respondents 
had experience of more than 20 disputes. The 
majority (69%) had experience of only one to 
five TMT disputes. 23% of its respondents said 
that their largest dispute was at the highest end 
of the scale (more than $100m). 

Human risk 
represents the 
most common 

cause of data 
breaches, 

significantly more 
than system 

failures

Chart 9. Over the past five years, approximately how many  
TMT disputes has your organisation been involved in?

1 – 5

6 – 10

11 – 20

20+

0% 10% 20% 30% 40% 50% 60%

58%

8%

12%

23%

Very common Somewhat common

0% 10% 20% 30% 40% 50% 60% 70% 80%

Data breaches (employee action)
Data breaches (malicious third 

party attacks)

Data loss

Data breaches (system error)

Data breaches by service provider
Dispute related to regulatory investigations 

(fines/penalties)

Chart 8. How common are the following reasons for data breaches? 

37% 30%

22% 48%

15% 23%

7% 30%

7% 26%

4% 24%
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This may support the theory that Telecoms 
disputes tend to relate to the regulated market 
and business environment, rather than service.  
As such, we may see more of the ‘bet the 
industry’ types of dispute.

Similarly, results varied with geography (Chart 11):

• Asia reported the most experience of disputes: 
37% had experience of more than 20 disputes. 
25% said that their largest dispute was at the 
highest end of the scale (more than $100m). 

• 31% of North American respondents had 
experience of more than 20 disputes, and 38% 
had experienced a dispute of more than $100m. 

• Europe was similar. 29% had experience of 
more than 20 disputes – with 41% (the highest 
proportion of all geographical areas) having 
experience of a dispute of more than $100m. 

• In Latin America, 14% had experience 
of more than 20 disputes, and 10% had 
experienced a dispute of more than $100m.

• No respondents from the Middle East and 
North Africa had experienced more than 
20 disputes, and 25% had experienced a 
dispute of more than $100m.  

So it appears that most high-value disputes 
occur in Europe and North America. 
There might be many reasons why: 
relatively mature commercial and legal 
markets; many multi-national technology 
companies are headquartered there; and a 
more litigious business culture. 

31% of North 
American 
respondents had 
experience of 
more than 20 
disputes, and 38% 
had experienced 
a dispute of more 
than $100m 

% of respondents that have 
experienced over 20 disputes

% of respondents that have experienced 
disputes over US$100m

Chart 11. High value and high frequency of disputes by geography

Asia

North America

Europe

Latin America

MENA

25%

37%

31%

38%

29%

41%

14%

0%

10%

25%

0% 20% 40% 60% 80% 100%

0% 20% 40% 60% 80% 100%

Chart 10. High value and high frequency of disputes in the Telecoms, IT and Energy sectors
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TMT disputes: the future
In an era of fast paced technological 
innovation, what does the future hold?
 
Ownership and licensing of technology will 
continue to be a likely source of disputes: 
51% said IP would be the most likely type 
of dispute in the future, while 44% named 
licensing.

Two potential future trends stand out: more 
disputes arising from collaboration, and a 
greater number of data and system security 
breaches.

Respondents clearly believed that businesses 
would continue to collaborate, and that 
this would lead to disputes. 36% of them 
thought that such disputes were ‘very likely’ 
and a further 40% ‘somewhat likely’.

As seen in Chart 1, only 9% of respondents 
had experience of data and system security 
breaches, and 13% of data protection issues, 
which appears low. However, the responses 
strongly suggest that both types of dispute 
are likely to occur in the future (Chart 12). 
79% of respondents identified data/security 
system breaches as being either ‘very likely’ 
or ‘somewhat likely’ in the next 5 years, and 
80% said this for data protection issues. 
Disputes around pricing and insurance claims 
are also on the rise (Chart 13).

Clearly, these issues are troubling both 
suppliers and users of technology. They are 
a significant risk area, which will need to be 
managed and mitigated in the future. 

Chart 13. The greatest 
anticipated increase in the  

types of TMT dispute

Data/System security breaches

191%

104%

50%

46%

115%

Pricing

Data Protection/Privacy

Insurance claims

Disputes with consumer

Chart 12. In the next five years, how likely are the following types of TMT dispute to arise?
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Section 2: In-house dispute  
resolution policies and preferences

The differing nature of dispute  
resolution mechanisms
Circumstances can dictate the timing and 
nature of the dispute resolution mechanism 
threatened or pursued, and using one of 
them does not necessarily exclude using one 
or more of the others. 

For example, mediation is a widespread 
mechanism for dispute resolution but it does 
not have a fixed form and it is not necessarily 
a final and binding resolution technique 
as it will depend on the parties reaching 
agreement. While adjudication does provide a 
decision which binds the parties, this may be 
overturned by a Court. Expert determination 
is often similar, where it is common to 
provide in contracts that the decision is 
binding until it is challenged before the Court. 

Consequently, parties may progress through 
mediation and then, if the matter is still 
unresolved, progress to either litigation  
or arbitration.

Dispute resolution policies 
Dispute resolution (DR) policies take 
different forms. They may be formal and 
fully crystallised; or they may be informal, 
operating more as a recommendation or a 
basis for negotiation. This is undoubtedly 
influenced by industry norms, geography and 
corporate culture.

Across all sectors only  25% of in-house 
respondents indicated they do not have any 
kind of DR policy (Chart 14). It may be that 
many of these organisations have decided not 
to have one, possibly because they prefer not 
to impose a standardised process on disputes 
which are, by their nature, non-standard. 

Alternatively, they may simply avoid  many 
contentious situations. Among the 25% who 
do not have DR written guidelines or policies 
there is slight consensus that mediation best 
meets their needs. 

KEY POINTS

• 75% of organisations surveyed had a dispute resolution policy

• Mediation is the most encouraged mechanism (50%),  
followed by arbitration (47%)

• IT and Telecoms suppliers were less in favour of arbitration,  
preferring litigation and expert determination respectively

• There is a lack of familiarity with mediation, particularly  
within civil jurisdictions

Yes

No

Chart 14. Does your organisation have written guidelines  
or policies for drafting DR clauses in contracts?

25%

75%
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Section 2: In-house dispute  
resolution policies and preferences

DR policies and DR mechanisms 
For those in-house respondents who indicated that their 
organisation had a DR policy we asked what that policy 
said about different dispute resolution mechanisms. 
This question relates to disputes in general rather than 
TMT disputes specifically, as it is likely that organisations 
have a single generic DR policy.

Chart 15 shows that in DR policies, mediation is 
the most encouraged form of dispute resolution 
mechanism, with arbitration following closely 
behind (50% and 47%, respectively). Litigation 
was the second least encouraged (32%), and most 
discouraged (29%). 

Responses varied by sector:

• For Telecoms sector respondents, expert 
determination/adjudication was the most 
encouraged method, with mediation and litigation 
falling jointly behind that. No respondent said that 
arbitration was positively encouraged. 

• In the IT sector, litigation was the most encouraged 
mechanism (50%). Arbitration scored 27%. 

• By contrast, respondents from the Energy, 
Construction and Manufacturing industries all rated 
arbitration as the most encouraged DR mechanism.

So, remarkably, we may conclude that IT and Telecoms 
suppliers encourage litigation over arbitration, but the 
opposite is true of some of their potential customers. 
This suggests that when customers and suppliers draw 
up commercial contracts, the drafting of the dispute 
resolution clause could be a contentious point. 

We may conclude 
that IT and 
Telecoms suppliers 
encourage 
litigation over 
arbitration, but 
the opposite is 
true of some of 
their potential 
customers

Chart 15. Are the following DR mechanisms encouraged or discouraged 
by your organisation’s DR policy?

Discouraged

0% 10% 20% 30% 40% 50%

Arbitration

Expert Determination/ 
Adjudication

Litigation

Mediation

Encouraged

50%% 40% 30% 20% 10% %0%

26%

16%

32%

18%

50%

47%

29%

11%
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Factors affecting the choice of arbitration 
Where international arbitration is included within 
a DR policy, respondents generally try to ensure 
that a basic arbitration provision is included. 
Typically they use a standard (model) clause. 

The five most important factors are highlighted 
in the Chart 16.

Preferred dispute resolution mechanism 
We asked all respondents (not just in-house 
lawyers) to state their personally preferred  
dispute resolution mechanism for TMT disputes 
specifically. This revealed a strong preference 
for arbitration over litigation (Chart 17).

Thus while in-house DR policies tend to prefer 
mediation over arbitration, the wider respondents’ 
personal preferences is for arbitration (i.e. 
when private practitioners and other dispute 
resolution practitioners are included). In 
the interviews we conducted we found that 
people tend to be unfamiliar with mediation – 
particularly those from a civil law background. 

Importantly, there is no common view 
of what form mediation takes. In some 
jurisdictions (particularly civil) the process 
may be more of an evaluative one, with 
mediators giving opinions on the merits of 
the case. In other jurisdictions, for example 
the UK and the US, mediation is essentially 
a facilitated negotiation. As mentioned 
above, the lack of binding resolution unless 
agreement is reached, may also be seen as 
a disadvantage of mediation. Nevertheless, 
interviewees acknowledged that mediation 
is cheaper, less disruptive, can narrow down 
disputes going forward, and can achieve an 
early settlement.

“I am a greater 
believer in 

mediation: things 
are not necessarily 

‘black and white’, 
especially in the 

international arena: 
different interests, 

cultures…mediation 
has a lot to offer to 

that effect”
An experienced arbitrator

Chart 17. Preferred dispute resolution mechanism for  
TMT disputes (all respondents)

Arbitration

43%

Mediation Court
litigation

Expert
determination

40% 15% 4%

Choice of institution

Seat of arbitration

Confidentiality/Privacy

Language

Applicable law on merits

0 20% 40% 60% 80% 100%

Chart 16. Which of the following considerations are part of your 
organisation’s DR policy in relation to arbitration?

94%

88%

82%

71%

65%
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Section 3: TMT disputes: dispute  
resolution mechanisms in practice

Having analysed in-house lawyers’ views on their dispute resolution policies, and all 
respondents’ personal preferences for dispute resolution mechanism, we then looked at the 
respondents’ actual experiences of dispute resolution mechanisms in practice.

Amicable settlement
We asked: “Over the past five years, what is 
the approximate percentage of TMT disputes 
that you or your organisation have managed to 
settle amicably, through direct negotiation or 
mediation, (i.e., before litigation, arbitration, 
or other formal adjudicative proceedings were 
started)?”. The answer was 41%. 

Some sectors had a higher success rate: in 
the Telecoms sector 81% of disputes were 
resolved by amicable settlement, and in the 
IT sector it was 78%.

The results suggest that suppliers tend 
to be reluctant to enter formal dispute 
resolution. Of the 59% of TMT disputes 
that were not resolved amicably, 48% were 
pursued to arbitration, expert determination, 
adjudication or litigation. However, in the 
Telecoms sector, only 18% of disputes that 
were not settled were pursued to arbitration, 
expert determination, adjudication or 
litigation. In the IT sector, it was 24%.

Actual use of different DR mechanisms
One of the most revealing statistics from this 
year’s survey was that although respondents 
said that arbitration was their preferred 
mechanism, in reality the mechanism that 
was most often used over the last five years 
was litigation (Chart 18).

What are the reasons for this startling 
difference? 

First, international arbitration has become 
significantly more popular in the last ten 
years. As many disputes emerge more than 
five years after the contract is drafted, it is 
possible that disputes which arose in the 
last five years may have involved contracts 
written before this surge, and consequently 
did not include an arbitration provision 
within the DR clause. 

KEY POINTS

• The decision whether to initiate litigation or arbitration  
is a Board issue 

• Arbitration was most preferred, but litigation was the most used 

• Decisions are determined primarily by costs and legal merits  
and the parties’ relationship

Chart 18. Preferred and actual dispute resolution mechanisms for TMT disputes

Actual DR mechanism

Arbitration

Mediation

Litigation

Expert determination

Preferred DR mechanism

15% 44%

35%

4% 8%

43%

37%40%
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Section 3: TMT disputes: dispute  
resolution mechanisms in practice

Secondly, it may be that although arbitration 
is encouraged or preferred, it is not possible 
to introduce the necessary arbitration 
provision into the DR clause during the 
contract negotiation process. The stark 
difference in attitudes between customers 
and suppliers identified above (that suppliers 
are more pro-litigation) may be one reason 
for this, if suppliers are refusing to accept 
arbitration. 

Thirdly, as we discuss further below, 
litigation may be the default position, for 
example for disputes which are not between 
contracting parties.

Additionally, at the procurement stage 
when the terms and conditions are being 
negotiated, the parties may give little or no 
time to the DR provisions, partly because 
of time constraints and partly because 
neither anticipates a major dispute arising. 
The apparent disconnect between the 
respondents’ preferences for DR and the 
actual mechanisms used suggests that more 
attention should be given to this important 
area when contracts are drafted.

This result also suggests that the parties 
require greater assurance and confidence in 
the international arbitration process before  
their theoretical preference for it can  
become a reality. 

Factors considered before initiation  
of formal legal proceedings 
Given that only a relatively small 
proportion of TMT disputes ultimately end 
in formal legal proceedings, it is important 
to understand the most significant factors 
driving  such a decision. These are set out 
in Chart 19.

Ease of enforcement (26%) ranks slightly 
lower than in other business sectors we 
have surveyed. In our 2013 Industry-focused 
survey of the Energy, Infrastructure and 
Financial Services sectors, for example, 
enforcement was generally ranked in the top 
three factors. 

Who makes the decision  
to pursue legal proceedings?
By a very clear margin, the ultimate 
decision on whether to initiate litigation or 
arbitration proceedings rests with the Board 
of Directors, the Senior Executive or the 
CEO of the Claimant party (57%) with the 
General Counsel or Head of Legal (36%) as 
the second most commonly cited option. 

This question was answered by in-house 
lawyers only. 

Likely legal costs

Strength of legal position and arguments

Parties relationship

Business convenience

Likely recoverable damages of case

Ease of enforcement

Strength of evidence

Settlement negotiations tactics
Solvency of respondent/Availability  

of assets

Reputation

0% 10% 20% 30% 40% 50%

Chart 19. What are the most significant factors in deciding whether or not to initiate formal proceedings?

This result suggests 
that the parties require 
greater assurance 
and confidence in 
the international 
arbitration process 
before their theoretical 
preference for it can 
become a reality 

50%

44%

37%

26%

34%

23%

14%

30%

16%

11%
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Section 4: Suitability of international  
arbitration for TMT disputes (present and future)

How effective is international  
arbitration in resolving TMT disputes,  
now and in the future?
The survey asked whether respondents 
thought international arbitration was well 
suited for TMT disputes, and if so, to what 
extent. 92%, a striking majority, agreed with 
the statement “International arbitration is 
well suited for TMT disputes”.

92%, a striking 
majority, 
agreed with 
the statement 
“International 
arbitration is well 
suited for TMT 
disputes”

KEY POINTS

• 92% of respondents indicated that international arbitration  
is well suited for TMT disputes 

• Despite some criticisms and acknowledgement of opportunities 
for improvements, 82% of respondents believe there will be an 
increase in the use of international arbitration

• The attractive features are: enforceability, the ability to avoid a  
foreign jurisdiction, expertise of the decision maker and  
confidentiality/privacy

• There is a desire to use technology to improve the  
international arbitration process

It is salient that, despite the preferences 
for other types of dispute resolution 
mechanisms in DR policies indicated by 
the IT and Telecoms sectors, both sectors 
indicated that TMT disputes are well suited 
to the use of international arbitration (73% 
and 80% respectively).

82% of respondents indicated that it was 
likely that there will be a general increase  
in international arbitration to resolve   
TMT disputes.

International Dispute Resolution Survey    Pre-empting and Resolving Technology, Media and Telecoms Disputes
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“Arbitration brings 
legal certainty which  

is not always found  
in judicial courts”

Head of Legal,  
Oil & gas company

Why is international arbitration well 
suited? What makes it attractive?
We asked respondents to say which features 
of international arbitration make  
it an appealing mechanism in resolving  
TMT disputes (Chart 20).

Arbitration was praised by some  
interviewees as a “go-to” option in TMT 
disputes. One of the reasons is that such 
disputes are often complex, and arbitration 
offers a procedural flexibility that is 
likely to be unavailable in judicial courts. 
Interviewees also mentioned confidentiality, 
and enforceability of the decision in multiple 
jurisdictions as key advantages.

Investment in IT is usually a strategic business 
issue for the customer, in which suppliers 
gain detailed knowledge of the customer’s 
business strategy and procedures. Customers 
will want to ensure, as best they can, that this 
information remains confidential and away 
from any public hearing. 

As TMT contracts and supply chains become 
increasingly international, multi-jurisdictional 
disputes are likely to arise, and therefore the 
need for instruments (or tools) that facilitate 
enforcement in foreign jurisdictions becomes 
more critical. Enforcement is of course a 
huge advantage of international arbitration 
as a result of the 1958 New York Convention. 
Being able to adopt a common process and 
forum for dispute resolution whichever 
jurisdiction is the source of the issue may well 
be perceived as a benefit, as will the ability 
to enforce the award in practically every 
business jurisdiction.

In relation to enforcement, for those with 
disputes relating to the UK, Brexit may 
influence the decision to bring proceedings 
and the choice of DR mechanism. In an 
uncertain climate, providing for international 
arbitration has obvious attractions.

Chart 21.  
If international arbitration 

is not very well suited for  
TMT disputes, it is because:

81%
More costly than 

 alternatives 

57%
Better results achieved  

via alternatives available

57%
Injunctive relief can be 

difficult to obtain

52%
A lack of arbitrators with  

the requisite expertise

52%
Greater delays

Chart 20. How important are the following features of international arbitration in TMT disputes?
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Why is international arbitration  
not well suited?
We note that a high percentage of 
respondents (57%) think that injunctive 
reliefs are difficult to obtain or implement 
in arbitration (Chart 21). It is common 
in commercial contracts to provide that 
the parties are not obliged to follow the 
DR procedure where emergency relief is 
required. In this situation, going straight to 
Court may be preferred. In arbitration, the 
parties would need to opt for emergency 
arbitrator procedures (which may not be 
available depending on the arbitration rules 
chosen), or the expedited formation of 
tribunals, all of which may take longer than 
applying to Court. We also expect that the 
market will demand improved emergency 
arbitration procedures, so that international 
arbitration can offer injunctive relief similar 
to national Courts. 

The statement proposed in the survey that 
“most TMT disputes are, by operation of law 
or regulation, not capable of resolution,” was 
not strongly supported by the respondents. It 
may be that the term “most” has influenced 
the respondents. Many of the types of 
dispute that were identified as common 
(Chart 1) are all primarily non-contractual 
matters (i.e. IP, competition, data protection, 
data security), which might involve, for 
example, the national competition authority 
or industry regulator. It is difficult to see 
how such disputes could be resolved via 
arbitration since this mechanism must 
be agreed between the parties.  If the 
relationship is not created or governed by a 
contract, then litigation will almost certainly 
be the default dispute resolution mechanism.

Complaints regarding international arbitration 
have largely been connected to costs, 
delays and the arbitrators’ behaviour. Some 
interviewees suggested that arbitration 
should go back to where it started and not 
mimic the same “tricks” of litigation. There 
was some scepticism about how arbitration 
will develop in the near future. In addition, 
there were suggestions that arbitration 
proceedings should be less “judicialised”.

A key change demanded by respondents was 
for more specialised arbitrators, in particular 
with TMT expertise, and a need for greater 
confidence in the capabilities of arbitrators. 

When asked about the future, 87% of 
respondents thought that it was likely that 
there would be an increased specialism of 
arbitrators to deal with TMT disputes in the 
next 10 years.

38%
Arbitrators tend to  
“split the baby”

24%
Arbitration does not contribute  
to the development of the law

19%
Arbitration does not 
create precedent

19%
Specialised judicial courts  
are better

19%
Most TMT disputes are
not capable of resolution 
by arbitration

5%
Higher damages in litigation 
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Improving international arbitration 
We asked respondents what changes might 
make international arbitration a more 
appealing option (Chart 22).
 
Unsurprisingly, lower costs took the lead, 
in keeping with the answers to the previous 
question. Interviewees suggested a variety  
of ways to reduce costs:

• Use of technology

• Better disclosure processes

• Having more robust arbitrators who  
can manage the processes without 
being concerned of challenge by one  
of the parties

• Permitting only limited evidence

• Submissions with page limits and a more 
focused structure

• Limited cross-examination

• Arbitrators highlighting the format of the 
hearing at the outset and committing to  
a schedule for delivery of the Award

Respondents also said that it is critical to 
develop policies, technology and human-
based tools which encourage the use of ADR. 

The second most important group of 
suggestions was those connected to 
arbitrators’ abilities, with a focus on 
increased specialisation. These included: 
“the creation of a neutral system for the 
accreditation of arbitrators specialising in 
TMT disputes” (43%); “specialised roster of 
arbitrators” (41%); and “the appointment of 
more industry experts” (40%). 

It is clear that there are real concerns that 
it is challenging to appoint arbitrators 
with sufficient expertise in TMT matters. 
Interviewees expressed a desire for more 
industry-expert arbitrators as opposed to 
the “usual suspects”. Some interviewees 
confirmed that a roster would be welcomed, 
especially for highly technical disputes. 

Interviewees also said that they would 
welcome less “due process paranoia,” and 
highlighted a need for better disclosure 
of an arbitrator’s track record in similar 
matters. Particularly in the area of 
information technology and outsourcing 
services disputes, respondents cited a need 
for arbitrator candidates to have greater 
expertise in the subject at issue.

Another point addressed by interviewees is 
the level of engagement between arbitral 
institutions and TMT players. One person 
said that “There is still a sense of unfamiliarity 
from the TMT users’ perspectives towards 
arbitral institutions.” 

The root of the respondents’ concerns seems 
to be the arbitrator’s performance. Specific 
criticisms included lenience towards one 
party, fear of being unjust, and unwillingness 
to make the proceedings move forward. 
Respondents also criticised arbitrators 
for lack of proactivity and control of case 
management, in some cases.

When asked how to improve the process, 
respondents suggested that arbitrators 
should be more aware of their role, more 
active in case management, and less inclined 
to think of arbitration as a “transition 
to sophisticated litigation”. They also 
recommended giving arbitrators the power 
to enforce deadlines agreed by the parties, 
and suggested that more time should be 
spent on the merits of the case rather than 
on procedural aspects. 

Lastly, respondents said that they 
would welcome a shift towards more 
“professionalisation” of arbitration, including 
transparency, accreditation of neutrals, and 
institutions being more active about the 
appointment of neutrals. 

Chart 22. 
What changes would make 

international arbitration 
more attractive/better 

suited for TMT disputes?

58%
Lower costs

43%
Neutral system for the 

accreditation of specialist 
arbitrators

42%
Creation of specialised rosters of 

arbitrators for TMT disputes

40%
Appointment of more  

industry experts

34%
Creation of specialised  

arbitration rules

34% 
Use of ODR

26% 
Rules and guidelines  

regulating conduct 
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What role does technology play in 
international arbitration? 
Almost all businesses and industries have 
changed with the use of technology. As 
the survey was aimed at respondents with 
experience of supplying or using technology, 
it was a good opportunity to investigate 
the use of technology in international 
arbitration. First, we asked respondents 
for their views on online dispute resolution 
(ODR) tools. 

63% of all respondents expected an increase 
in the use of ODR in TMT disputes in the 
next ten years. In the EU, the Directive 
on Consumer ADR and the Regulation on 
Consumer ODR are now driving forward 
the use of ODR in the consumer context, 
particularly for cross-border matters. 
Similarly, in Canada, and in particular British 
Columbia, there is the Civil Resolution 
Tribunal, which is the world’s first 
government-sponsored ODR forum. 

Similar initiatives are being progressed in 
many other jurisdictions. ODR has arrived, 
and we anticipate widespread adoption in the 

future. 
Technology tackling the challenges of 
international arbitration
We found that respondents do believe that 
technology can influence international 
dispute resolution, largely by making the 
process more efficient and by helping to avoid 
unnecessary and costly delays (Chart 23). 
 
Two answers stood out in particular: 
“more efficient e-disclosure and document 
review” and “e-case management/resolution 
software”. Adopting e-tools may well help 
too: 45% of respondents thought that ODR 
mechanisms could improve international 
dispute resolution. 

The answers may also indicate a desire for 
a move to virtual arbitral hearings and an 
opportunity for innovation in arbitration. 

Chart 23. How can technology improve international arbitration?

0% 10% 20% 30% 40% 50% 60% 70%

More efficient e-disclosure 
and document review

E-case management/resolution software
Reduce need for physical 

hearings or meetings

E-briefs/Dematerialised submissions
Online dispute resolution 

(ODR) mechanisms

E-learning training for potential users

E-hearings

24%
Creation of specialised  
arbitration institutions

22%
Award review structure

21% 
Feedback and rating of  
the arbitration experience

19%
Disciplinary procedure  
and code of ethics

19%
Rules and guidelines regulating the 
conduct of party representatives

11%
Arbitrators appointed exclusively 
by the Arbitration institution

52%

68%

48%

45%

67%

46%

41%
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Section 5: Choosing the players

In the Telecoms 
sector, 60% 
thought that 
technical 
knowledge was 
more important 
than expertise 
in the arbitral 
process

Counsel: how are they chosen  
in a TMT arbitration?
80% of respondents’ organisations have a 
panel of pre-approved or preferred law firms. 
39% will frequently use panel firms for TMT 
arbitrations. 22% always will.

Attributes of a TMT counsel
We asked respondents to indicate the most 
important attributes of an outside counsel 
for TMT disputes. Chart 24 summarises the 
most important factors identified. 

We also asked whether expertise in the 
arbitral process or technical knowledge of 
the industry sector were more important. 
The scores were close: 54% for expertise in 
the arbitral process and 46% for technical 

knowledge of your industry sector. 
Interviewees confirmed that a good balance 
between arbitral experience and subject 
matter expertise is key. 
 
There were some notable sector variations 
where technical knowledge was valued  
above arbitral experience.  In the Telecoms 
sector, 60% thought that technical 
knowledge was more important than 
expertise in the arbitral process.
   

KEY POINTS

• Expertise in the arbitral process and technical knowledge of  
the industry are both important to selecting external counsel  
and arbitrators

• Geography is a determining factor both in selecting the institution 
and in appointing  counsel in the same jurisdiction as the contract 
governing law 

• The most used institutions for TMT disputes are: ICC, WIPO Center, 
LCIA and SIAC. WIPO is more favoured in relation to IP matters 

0% 10% 20% 30% 40% 50% 60% 70%

Past experience of the firm, or lawyer, in 
contentious matters

Cost

Personal knowledge of individual lawyer

Sector specialism
Strength of existing relationship 

with outside counsel
Recommendation by other 

in-house or outside counsel
Past experience of the firm, 

or lawyer, in non-contentious matters

Ranking of the firm in legal league tables
The firm was involved in the drafting of the 

contract which gives rise to the dispute

Chart 24. What are the most important factors when selecting outside counsel?

50%

67%

48%

22%

61%

35%

4%

4%

4%
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To what extent does location matter?
A striking majority of respondents said that 
it is absolutely key for counsel to be located 
in the same jurisdiction as the governing law 
of the contract (Chart 25). When entering 
into contracts it is worth factoring this into 
consideration of how an issue or dispute 
would be handled should relations between 
the parties deteriorate.

New technology may change these 
perceptions in the future, particularly the use 
of ODR or virtual arbitration hearings.

Arbitrators: how are they chosen  
in a TMT arbitration?
Respondents were asked to indicate the  
three most important factors in nominating 
an arbitrator (Chart 26). Knowledge of the 
subject matter scored higher than knowledge 
of the arbitral process. 

While there is a desire for specialists, in 
reality arbitrators are selected based on their 
arbitration experience, and are not always 
experts in the subject matter. Those with the 
benefit of first hand experience of arbitration 
said that parties need to take greater care 
to ensure that the arbitrator or some of the 
tribunal members have sufficient knowledge 
and expertise to understand the facts within 
the business context. Some people called 
for increased transparency as well: revealing 
not only the expertise and caseload of the 
arbitrator, but also the results of actual 
international arbitrations. 

This is a reason why trade practitioners 
would be welcomed. 

It is worth noting that diversity 
considerations and soft/interpersonal skills 
were rated as the lowest considerations, 
with 4% and 6%, respectively. However, in 
the interviews some people did mention the 
need to draw users’ attention to a pledge for 
more diversity in arbitration. 

The interviews provided an opportunity to 
gain unfiltered feedback. Some interviewees 
complained strongly that arbitrators do not 
use their managerial powers where possible. 
One said: “We look for an arbitrator who 
has a firm wrist, able to say ‘no’ to a party 
fearlessly.” 

Similar phrases came up repeatedly:  
“split the baby”, “due process paranoia”, 
and “broken wing syndrome” – all regarding 
the arbitrator’s behaviours towards parties, 
including the fear of being challenged and 
the inclination towards being “pleasant 
to parties” rather than reaching a merited 
decision. When these respondents were 
asked to elaborate further on the underlying 
reasons for this behaviour, some said that 
arbitrators “tend to be more concerned about 
getting the next appointment”.

“In TMT disputes 
we tend to go for 

the ‘black-belt’ 
arbitrators”

Former General Counsel 
(Technology sector), 

experienced arbitration 
counsel

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Same jurisdiction as the  
governing law of the contract

Same jurisdiction as the  
seat of the arbitration

Same jurisdiction as your organisation
Same jurisdiction where  

enforcement is likely to take place 
Same jurisdiction where arbitration 

institution is based

Chart 25. What are the most important factors influencing your choice for the location of 
outside counsel?

39%

95%

39%

55%

18%
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Some said  
that arbitrators 
“tend to be more 
concerned about 
getting the next 
appointment”

Chart 26. What are the most important factors influencing your choice of arbitrator?

0% 10% 20% 30% 40% 50% 60%

Commercial understanding of 
your industry sector 

Knowledge of law applicable to 
the contract/arbitration

Experience of the arbitral process

Availability
Expected approach to the 

merits of the dispute

Ranking/reputation of the arbitrator

Case management style
Technical (i.e. non legal) knowledge & 

qualifications

Recommendation

Language

Soft/interpersonal skills

Diversity considerations (including gender)

19%

37%

25%

55%

13%

28%

7%

20%

52%

11%

25%

4%

Arbitration institutions: which arbitration 
institutions are used the most?
The most used institutions for TMT disputes 
are the International Court of Arbitration 
(ICC), the WIPO Arbitration and Mediation 
Center (WIPO Center), the London Court 
of International Arbitration (LCIA), the 
International Centre for Dispute Resolution 
(ICDR) and the Singapore International 
Arbitration Centre (SIAC) (Chart 27). 

An examination of the responses from 
respondents who had experience of IP 
disputes put ICC at 59% and the WIPO 
Center close behind at 55%. Thus, the WIPO 
Center understandably remains a popular 
forum for IP disputes. 

Geography is inevitably important. Looking 
at different institutions experienced in the 
last five years, split by the location of the 
respondent, we find the following:

• The most frequently experienced 
institution for US-based respondents was 
the ICDR (55%)

• For EU based respondents the ICC came 
highest with 74%

• In the Middle East North Africa it was also 
the ICC with 67%

• For Asia it was close between SIAC (67%) 
and the ICC (61%)

• For Latin America the ICC and the 
Arbitration and Mediation Center of the 
Brazil-Canada Chamber of Commerce 
(CAM- CCBC) came out joint top with 61%

International Dispute Resolution Survey    Pre-empting and Resolving Technology, Media and Telecoms Disputes
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Arbitration and Mediation Center of the Brazil-Canada  
Chamber of Commerce (CAM-CCBC) 

Arbitration Institute of the Stockholm Chamber of Commerce (SCC) 

Australian Centre for International Commercial Arbitration (ACICA) 

Beijing Arbitration Commission (BAC) 

Cairo Regional Centre for International Commercial Arbitration (CRCICA) 

Chamber of Arbitration of Milan (CAM) 

China International Economic and Trade Arbitration Commission (CIETAC) 

Court of Arbitration for Sport (CAS/TAS) 

Dubai International Arbitration Centre (DIAC) 

German Institution of Arbitration (DIS) 

Hong Kong International Arbitration Centre (HKIAC) 

Independent Film & Television Alliance (IFTA) 

International Center for Dispute Resolution (ICDR) (inc. AAA and BCDR) 

International Centre for Settlement of Investment Disputes (ICSID) 

International Court of Arbitration (ICC) 

JAMS

Japan Commercial Arbitration Association (JCAA) 

Korea Commercial Arbitration Board (KCAB) 

Kuala Lumpur Regional Centre for Arbitration (KLRCA) 

London Court of International Arbitration (LCIA)  
(including DIFC-LCIA and LCIA-MIAC)

 London Maritime Arbitrators Association (LMAA) 

Shanghai International Arbitration Center (SHIAC) 

Singapore International Arbitration Centre (SIAC) 

Swiss Chambers’ Arbitration Institution (SCAI) 

The Netherlands Arbitration Institute (NAI) 

Vienna International Arbitration Centre (VIAC) 

WIPO Arbitration and Mediation Center

Other 

64%

20%

3%

16%

4%

7%

8%

10%

3%

3%

2%

1%

13%

15%

4%

3%

9%

19%

2%

17%

2%

38%

29%

4%

1%

3%

8%

10%

Chart 27. Which of the following arbitration institutions, or types of arbitration,  
have you or your organisation used in the past 5 years for TMT disputes?

Are any arbitration institutions preferred?
The majority of respondents did not indicate 
a preferred arbitration institution (58%) and 
did not seem to be entirely convinced that any 

particular institution is more suited to TMT 
disputes. Of those that expressed a preference 
for an institution, the top three were WIPO 
(11%), ICC (9%) and LCIA (6%). 
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The research was conducted in two phases: the 
first quantitative and the second qualitative. 

Phase 1
An online questionnaire of 55 questions 
was completed by 343 respondents 
between 18 May 2016 and 31 July 2016. 
The survey sought the views of a wide 
variety of stakeholders in the resolution  of 
TMT disputes. 

The respondent group was made up as 
shown  in Chart 28. 

The respondents came from civil law (42%) 
and common law (32%), with 21% of the 
respondents combining both legal families. 

The respondents’ regions of operation 
were spread around the world, as shown in 
Chart 29. 

0% 5% 10% 15% 20% 25%

EU and EEA

Asia

 North America

Latin America and the Caribbean
MENA 

(Middle East & Northern Africa)
CIS and Central and Eastern 

Europe (non-EU Member States)
Oceania

Sub-Saharan Africa

Chart 29. In which geographic regions does your organisation operate?

22%

15%

15%

15%

10%

9%

8%

6%

0% 5% 10% 15% 20% 25% 30% 35% 40% 45%

Private practice lawyer

In-house lawyer

Arbitrator

Arbitrator and counsel
 in equal proportion

Other (specify)

Arbitration institution 
staff member

Academic

Mediator

Chart 28. What is your primary role?

5%

3%

5%

8.%

10%

12%

17%

40%

Methodology

The research for this study was conducted 
from March to July 2016 by Gustavo Moser, 
LLB, LLM (UFRGS), PhD Candidate (Basel) 
and Pinsent Masons Research Fellow, School 
of International Arbitration, Queen Mary, 
University of London, together with Professor 
Loukas Mistelis, Clive Schmitthoff Professor of 
Transnational Commercial Law and Arbitration; 
and Director, School of International 
Arbitration, Queen Mary, University of London. 

The other academic members of the School of 
International Arbitration have provided generous 
support through feedback in the questionnaire 
design. Support was provided by Pinsent Masons 
transactional and disputes lawyers.

An external focus group comprising senior 
in-house counsel, senior representatives of 
arbitral institutions, academics, and arbitrators 
provided comments on the draft questionnaire. 
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The majority of the respondent companies 
had a gross annual turnover of more than 
US$500million (Chart 30).

The overwhelming majority of the respondent 
companies had a dedicated legal department 
(86%). This corroborates the data where the 
majority of the respondent companies (66%) 
had stated to be over US$500million in size. 

The majority of the respondent companies had 
a disputes team or department (55%), however 
a non-negligible number of the respondent 
companies also did not have one (45%). 

As shown in Chart 31, the input provided by 
the respondents came from a wide range of 
industry sectors.

Phase 2
62 face-to-face or telephone interviews 
ranging from 15 to 120 minutes were 
conducted between 5 June 2016 and 3 
August 2016. Interviewees were drawn from 
a diverse group based on seniority, gender, 
and experience in international arbitration. 
Respondents from all continents (excluding 
Antarctica) were interviewed. 

The qualitative information gathered during 
the interviews was used to supplement 
the quantitative questionnaire data, to 
contextualise and explain the findings, and to 
cast further light on particular issues raised 
by the survey.

Chart 31. What is your organisation’s primary industry sector?

IT (Hardware, Software Services)

Energy

Manufacturing

Other (specify)

Financial Services

Telecommunications

Construction/Infrastructure

Electronics

Medical devices/Technology

Outsourcing

Media

Entertainments/Gaming

E-commerce 2%

2%

2%

5%

5%

9%

11%

13%

13%

15%

18%

25%

27%

Up to US$10 million

US$10-50 million

US$50-100 million

Over US$500 million

0% 5% 10% 15% 20% 25% 30% 35% 40%

Chart 30. What is the size of your organisation (by gross turnover per year)?

38%

10%

6%

3%
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Its aim was, and remains today, to promote 
advanced teaching and research in the area 
of international arbitration and international 
dispute resolution generally. To achieve 
these objectives, the School offers a 
wide range of international arbitration 
courses including specialist LLM modules, 
postgraduate diplomas, professional courses 
and training, and one of the largest specialist 
PhD programmes in the world. Today the 
School is widely acknowledged as the world’s 
leading postgraduate teaching and research 
centre on international arbitration. 

Since its establishment, over 3,000 
students from more than 100 countries 
have graduated from the School, and 30 
PhD students have successfully completed 
their doctoral studies there. Many of our 
graduates are now successfully practising 
arbitration around the world as advocates, 
in-house counsel, academics, and arbitrators. 
Others serve international organisations, 
including UNCITRAL and the World Bank, or 
work for major arbitration institutions. 

From one academic member at the outset, 
the School now has three full teaching 
professors, three senior lecturers, a strong 
network of part-time and visiting academic 
members, and campuses in London and 
Paris. In addition to its academic staff, the 
School involves high-profile practitioners in 
its teaching programmes. This adds crucial 
practical experience to academic knowledge 
and analysis. 

Further, the School has close links with  
major arbitration institutions and 
international organisations working in 
the area of arbitration. It also offers 
tailored consulting services and advice 
to governments and non-governmental 
agencies that wish to develop their 
knowledge of arbitration, as well as training 
for lawyers in private practice, in-house 
counsel, judges, arbitrators, and mediators. 

School of International Arbitration, 
Queen Mary, University of London

The strength of the School lies in the quality 
and diversity of its students and the desire 
of the School’s staff to shape our students’ 
academic and professional development. 
However, the work of the School extends 
well beyond the classroom and it plays a 
leading role in the evolution of arbitration as 
an academic subject. 

Arbitration is a dynamic and adaptable 
process and so is the School in its profile and 
outlook. 

For further information, please visit the 
School’s website:  
www.arbitration.qmul.ac.uk 

Queen Mary University of London is ranked 
in the Top 100 Universities Worldwide 
according to the Times Higher Education 
World University Rankings, which ranks 
the world’s best 800 universities. Law at 
Queen Mary is ranked in the Top 35 World 
Universities for Law according to the QS 
World University Rankings.  
See www.qmul.ac.uk 

School of International Arbitration
Centre for Commercial Law Studies
Queen Mary, University of London
67-69 Lincoln’s Inn Fields
London WC2A 3JB
United Kingdom
Tel: +44 (0)20 7882 8100
Email: ccls-arbitration@qmul.ac.uk

It is 32 years since the School of International Arbitration was 
established under the auspices of the Centre for Commercial Law 
Studies, Queen Mary University of London. 
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We work with General Counsel and Boards 
to inform and enable their business 
strategies in competitive markets where 
technology has become ever more key to 
success. We represent companies, financial 
institutions and governments as they 
embark on ambitious new ventures and 
tackle technology challenges, failings and 
conflict that become business critical issues. 
Our sector-leading skills and technology 
experience are invaluable in developing 
solutions to ensure our clients can realise 
their business objectives, manage risks, 
protect their reputation, and resolve issues 
swiftly. We are specialists in large, complex 
international disputes and arbitrations. 

With more than 70 partners across all of 
our offices around the world focusing on 
international arbitration, we have one of the 
largest international arbitration practices of 
any firm. We pride ourselves on our sector 
knowledge as well as on our technical 
international arbitration expertise. 

Our international arbitration lawyers are 
based in the key international arbitration 
centres of London, Paris, Dubai, Singapore 
and Hong Kong. Alongside this we have 
international arbitration lawyers in our 
offices in Munich, Dusseldorf, Istanbul, Doha, 
Beijing, Shanghai, Sydney, Melbourne and 
(soon to be opening) Johannesburg. 

We regularly work with local lawyers, 
consultants and experts in different 
languages and across different jurisdictions. 
Our team is fluent in the main business 
languages, including French, German, 
Spanish, Italian, Russian, Turkish, Arabic  
and Chinese.

www.pinsentmasons.com/en/expertise/
services/litigation-international-
arbitration/international-arbitration/

www.pinsentmasons.com/
freedomtosucceed

Pinsent Masons LLP

Pinsent Masons LLP has unrivalled experience in supporting 
organisations in realising the opportunities and overcoming the 
challenges technology presents across our five global sectors: Advanced 
Manufacturing & Technology, Infrastructure, Energy, Financial Services 
and Real Estate. We have been involved in the success of many of 
the most high profile, high value and complex technology-enabled 
programmes and initiatives. We have also acted on many headline 
international TMT and IP disputes and arbitration cases that have 
secured successful redress for clients – among them two of the largest 
technology arbitrations in Europe. 

“Pinsent Masons 
LLP stands out 
for technology 
and construction 
international 
arbitration, and 
for IT outsourcing 
disputes”
International Arbitration 
Legal500 – 2016
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Pinsent Masons key contacts

London (and U.K.)
David McIlwaine
Partner, Advanced Manufacturing & Technology 
E: david.mcilwaine@pinsentmasons.com  
T: +44 (0)20 7490 6224

Mark Roe
Partner, Infrastructure
E: mark.roe@pinsentmasons.com  
T: +44 (0)20 7490 6212

Jason Hambury
Partner, Energy
E: jason.hambury@pinsentmasons.com  
T: +44 (0)20 7490 6444

Katharine Davies
Partner, Energy
E: katharine.davies@pinsentmasons.com
T: +44 (0)20 7054 2629

Manoj Vaghela
Partner, Financial Services
E: manoj.vaghela@pinsentmasons.com
T: +44 (0)20 7490 6985

Paris
Peter Rosher
Partner
E: peter.rosher@pinsentmasons.com
T: +33 1 53 53 02 28

Melina Wolman, 
Legal Director
E: melina.wolman@pinsentmasons.com
T: +33 1 53 53 01 64

Munich and Dusseldorf
Ulrich Lohmann
Partner
E: ulrich.lohmann@pinsentmasons.com
T: +49 89 203043 535

Sibylle Schumacher 
Partner
E: sibylle.schumacher@pinsentmasons.com
T: +49 89 203043 541

Istanbul
Noyan Göksu
Partner
E: noyan.goksu@goksulaw.com
T: +90 212 336 0102

Doha and Dubai
Michelle Nelson
Partner
E: michelle.nelson@pinsentmasons.com
T: +971 4 373 9602

Bill Smith
Partner
E: bill.smith@pinsentmasons.com 
T: +971 4 373 9626

Beijing and Shanghai
Sam Boyling
Partner
E: sam.boyling@pinsentmasons.com 
T: +86 10 8519 0099

Hong Kong
Vincent Connor
Partner
E: vincent.connor@pinsentmasons.com 
T: +852 2294 3490

Singapore
Mohan Pillay
Partner
E: mohan.pillay@pinsentmasons.com
T: +65 6305 0901

Melbourne and Sydney
Andrew Denton
Partner
E: andrew.denton@pinsentmasons.com
T: +61 2 8024 2806

Johannesburg (from February 2017)
Shane Voigt
Consultant (non-practising),  
From 1 February – Partner
E: shane.voigt@pinsentmasons.com
T: +44 20 7418 7043
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London
30 Crown Place (Headquarters)
Earl Street
London
EC2A 4ES
UK
T: +44 (0)20 7418 7000
F: +44 (0)20 7418 7050

Aberdeen
13 Queen’s Road
Aberdeen
AB15 4YL
UK
T: +44 (0)1224 377 900
F: +44 (0)1224 377 901

Beijing
10th Floor
Beijing China Resources Building
No 8 Jianguo Menbei Avenue
Beijing 100005
PRC
T: +86 10 8519 0011
F: +86 10 8519 0022

Belfast
The Soloist Building
1 Lanyon Place
Belfast
BT1 3LP
UK
T: +44 (0)28 9089 4800
F: +44 (0)28 9089 4801

Birmingham
3 Colmore Circus
Birmingham
B4 6BH
UK
T: +44 (0)121 200 1050
F: +44 (0)121 626 1040

Brussels*
Office 15
4 rue de la Presse
1000 Brussels
Belgium
T: +44 20 7418 7000
F: +44 20 7418 7050

Doha
PO Box 22758
Tornado Tower
West Bay
Doha
State of Qatar
T: +974 4426 9200
F: +974 4426 9201

Dubai
The Offices 1
One Central
PO Box 115580
Dubai
United Arab Emirates
T: +971 (0)4373 9700
F: +971 (0)4373 9701

Düsseldorf
Wilhelm-Marx-Haus
Heinrich-Heine-Allee 53
40213 Düsseldorf
Germany
T: +49 (0)211 88271 500
F: +49 (0)211 88271 501

Edinburgh
Princes Exchange
1 Earl Grey Street
Edinburgh
EH3 9AQ
UK
T: +44 (0)131 777 7000
F: +44 (0)131 777 7003

Third Floor Quay 2
139 Fountainbridge
Edinburgh
EH3 9QG
UK
T: +44 (0)131 225 0000
F: +44 (0)131 225 0099

Falkland Islands
56 John Street
PO Box 21
Stanley
Falkland Islands
T: +500 22690
F: +500 22689

Glasgow
141 Bothwell Street
Glasgow
G2 7EQ
UK
T: +44 (0)141 567 8400
F: +44 (0)141 567 8401

123 St Vincent Street
Glasgow
G2 5EA
UK
T: +44 (0)141 248 4858
F: +44 (0)141 248 6655

Hong Kong
50th Floor
Central Plaza
18 Harbour Road
Wan Chai
Hong Kong
T: +852 2521 5621
F: +852 2845 2956

Istanbul
Büyükdere Caddesi No 127,
Astoria B Kule,
Kat 5, No 13-14-15-16
Esentepe 34394 Şişli
Istanbul
Turkey
T: +90 212 336 6050
F: +90 212 336 6051

Leeds
1 Park Row
Leeds
LS1 5AB
UK
T: +44 (0)113 244 5000
F: +44 (0)113 244 8000

Manchester
3 Hardman Street
Manchester
M3 3AU
UK
T: +44 (0)161 234 8234
F: +44 (0)161 234 8235

Melbourne
Level 23
360 Collins Street
Melbourne
VIC 3000
Australia
T: +61 3 9909 2500
F: +61 3 9909 2501

Munich
Ottostrasse 21
80333 Munich
Germany
T: +49 (0)89 203043 500
F: +49 (0)89 203043 501

Paris
21 – 23, Rue Balzac
75406 Paris CEDEX 08
France
T: +33 1 53 53 02 80
F: +33 1 53 53 02 81

Shanghai
Room 4605
Park Place
1601 Nanjing West Road
Shanghai 200040
PRC
T: +8621 6321 1166
F: +8621 6329 2696

Singapore
16 Collyer Quay #22-00
Singapore 049318
T: +65 (0)63 050 929
F: +65 (0)65 343 412

Sydney
Level 5
2 Bulletin Place
Sydney
NSW 2000
Australia
T: +61 2 8024 2800
F: +61 2 8024 2801

Johannesburg  
(Opening Feb 2017)
61 Katherine Street
Sandton
2196 Gauteng
South Africa*  Representative Office

Pinsent Masons offices worldwide

International Dispute Resolution Survey    Pre-empting and Resolving Technology, Media and Telecoms Disputes
841



42

The School of International Arbitration 
would like to thank Pinsent Masons LLP 
for its financial support and substantive 
assistance, in particular David Mcllwaine and 
Stuart Davey in London, who co-ordinated 
the project on behalf of Pinsent Masons and 
provided invaluable input. They were assisted 
by, in particular, Clare Murray, Richard 
Twomey, Charlotte Weekes (Pinsent  
Masons London), Sibylle Schumacher 
(Pinsent Masons Munich), Melina Wolman  
(Pinsent Masons Paris), Alexandra Mack  
and Liz Heathfield (both Pinsent Masons 
business development).

We would further like to thank our external 
Focus Group for their feedback on the 
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Evaluating the Advantages and Drawbacks of Emergency Arbitrators 

Edna Sussman and Alexandra Dosman, New York Law Journal 

March 30, 2015 

Commercial parties choose to resolve their disputes by international arbitration for many 
reasons, including greater confidentiality, a neutral forum, and increased control over the 
selection of decision-makers. Until recently, however, parties were required to go to 
national courts to request interim measures of protection—such as security, asset freezes, 
or orders for the protection of evidence—before the constitution of an arbitral tribunal. 

In response to a perceived need for a mechanism for awarding interim relief within the 
arbitral system itself (rather than national courts), in 2006 the International Centre for 
Dispute Resolution (ICDR) incorporated emergency arbitrator proceedings into its rules. 
In the following nine years, almost every major international arbitration institution has 
followed suit.1 Emergency arbitrator provisions are now the norm, including for new 
entrants in the field.2 Were these amendments a response to a genuine need for 
emergency relief in international arbitration? Are emergency arbitrators being used, and 
are their decisions enforceable? 

A review of information from the arbitral institutions reveals that parties are, in fact, 
using emergency arbitrator mechanisms, and that decisions of emergency arbitrators are 
generally rendered within very short time frames. The case law from U.S. courts—
including the high-profile Yahoo! v. Microsoft—indicates decisions by emergency 
arbitrators are likely to be enforced. Given these factors, in certain circumstances the use 
of emergency mechanisms within the arbitral system will be preferable to going to a 
national court for interim relief. 

A Trend That Has Become the Norm 

The recent proliferation of emergency arbitrator mechanisms has its roots in innovations 
dating back some time. In 1999, the American Arbitration Association (AAA) made an 
opt-in emergency arbitrator process available with its Optional Rules for Emergency 
Measures of Protection. In 1990, the Court of Arbitration of the International Chamber of 
Commerce (ICC) began offering a similar optional ("opt-in") mechanism for pre-arbitral 
tribunal proceedings, under its Rules for a Pre-Arbitral Referee Procedure. The ICC Pre-
Arbitral Referee Procedures (which are still available) have not proved popular, with only 
14 cases in their first 24 years of existence.3 

In contrast to these precursor mechanisms, the modern wave of emergency arbitrator 
rules apply by default—they are "opt out" rather than "opt in." Almost all of the 
emergency arbitrator rules apply prospectively, to arbitration agreements entered into 
after the relevant rules came into force. One exception is the SCC, which elected to make 
the emergency arbitrator provisions applicable to all SCC arbitrations commenced after 
Jan. 1, 2010, regardless of when the arbitration agreement was signed.4 
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The most obvious characteristic of emergency arbitrator proceedings is the speed at 
which they are to be established and completed. The rules surveyed provide for the 
appointment of an arbitrator by the institution within one day (ICDR, SCC, SIAC, CPR), 
two days (ICC, HKIAC), or three days (LCIA) of receipt of the application and payment 
of fees. Under the ICDR, ICC and SIAC Rules, the emergency arbitrator must set a 
procedural schedule for the arbitration within two days of appointment. The time limits 
for rendering an award range from five days (SCC) to 14 days (LCIA) to 15 days (ICC, 
HKIAC). The SIAC, CPR and ICDR Rules do not specify a time limit for rendering an 
award, but require decisions as expeditiously as possible. 

All emergency arbitrator procedures call for the appointment of a sole emergency 
arbitrator by the institution. (The CPR Rules are unique in also recognizing the possibility 
that parties may jointly designate an emergency arbitrator.) The institutions appoint either 
from a list of emergency arbitrators or a non-list method. The ICC, for example, selects 
emergency arbitrators following discussion between the court and the Secretariat 
regarding the qualities required for each case; a shortlist is drawn up and an arbitrator is 
chosen from among those with availability who report no (or de minimus) conflicts. 
Location is also a factor. In contrast to its normal rule, the ICC Emergency Arbitrator 
Rules allow for nationals of the same state as one or more of the parties to serve as 
emergency arbitrator. All of the rules require the same standard of impartiality and 
independence for emergency arbitrators as for arbitrators in non-emergency proceedings; 
and all provide for an expedited challenge procedure. 

Emergency Arbitration in Action 

Information from public sources and from direct inquiries of arbitral institutions indicates 
that emergency arbitration procedures are being used in a reasonable number of cases. 
And the original premise has, so far, borne out: Interim relief has been awarded or denied 
within extraordinarily short time frames. What remains unclear, however, is whether a 
consensus is forming (or can form) about the legal standards that apply to an emergency 
arbitrator's deliberations. 

Since 2006, the ICDR has registered 49 requests for emergency relief. Of those, the 
applicant was successful in obtaining full or partial emergency measures in almost half of 
the cases (24); the applicant was unsuccessful in 14 cases. Eight of the 49 cases settled, 
two were withdrawn, and one is still pending. At the ICDR, the average time for the 
rendering of an emergency decision is 21 days. The flexibility afforded by the rules to the 
arbitrator in not providing for a deadline by which a decision has to be rendered allows 
the arbitrator to tailor the process to the needs of the particular case. 

Under its 2007 Rules for Non-Administered Arbitrations, CPR has received five requests 
for the appointment of a Special Arbitrator (as emergency arbitrators are denoted by the 
CPR). Two requests were denied, one request was granted, one request was withdrawn, 
and one resulted in agreed relief. JAMS has received six applications, only three of which 
went to a decision. One then settled and two are ongoing. 

At the SCC, 13 emergency arbitrator applications had been registered as of Dec. 31, 
2014, of which two were in the context of investment treaty claims. All 13 went to a 
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decision by the emergency arbitrator. One decision was rendered in the form of an award, 
by request of the parties. Interim relief was granted in three of the 13 cases. The SCC 
rules require a decision to be rendered within five days of transmission of the file to the 
emergency arbitrator. The five-day deadline to render a decision has been met in eight of 
the 13 cases; extensions in five other cases were granted upon request of the arbitrator; 
and all decisions have been rendered within 12 days. 

SIAC has received 42 applications. Of those 42, at least 11 applications were denied, 
eight were granted, and four were withdrawn. No official data on settlement is available, 
but the institution is aware of "quite a few" cases in which the matter settled shortly after 
an emergency arbitrator's award or order. At SIAC, the average time for the issuance of 
an interim order is 2.5 days; and the average time for an award has been 8.5 days from 
when the adjudicator first hears from the parties.5 

The ICC has received 15 applications to date, of which at least four were granted, four 
were denied, and two were withdrawn or settled (information is lacking on five cases). At 
least three cases were terminated by agreement before the constitution of the arbitral 
tribunal and one was terminated shortly after. As of 2014, all emergency orders had been 
rendered within the 15 day deadline prescribed by the ICC Emergency Arbitrator Rules.6 

The HKIAC has received two applications under its emergency arbitrator proceedings, 
but both were withdrawn prior to a determination on whether or not to award interim 
relief (one proceeded to a costs award). 

The AAA has received 15 requests for emergency arbitration under its October 2013 
rules. A decision was issued by the emergency arbitrator in four cases; three cases were 
withdrawn; five settled; six remain pending before a later-constituted tribunal; and one 
resulted in a final award. 

Neither the LCIA nor the CPR has received any applications under the new rules 
effective as of Oct. 1, 2014 and Dec. 1, 2014, respectively. 

Broad Powers 

Emergency arbitrators have broad powers to consider and determine their jurisdiction, to 
establish the procedure of the expedited application, and to order interim relief to the 
same extent as could a regular arbitral tribunal under the applicable arbitration 
agreement.7 Interim measures may include orders to maintain the status quo while an 
arbitration proceeds, to protect the arbitral process, to preserve assets or to preserve 
evidence. 

The law of the contract is not generally seen as controlling on the question of whether 
and which interim measures may be granted. Commentators and emergency arbitrators 
have, to date, preferred the view that interim relief is procedural in nature, and therefore 
not bound by the constraints of the law applicable to the contract itself.8 This view has 
been endorsed by at least one New York court, with the result that an ICDR arbitrator 
was empowered to order an interim measure that the court itself would not be able to 
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grant. 

In CE International Resources Holdings v. S.A. Mineral Ltd. Partnership, the court 
considered whether an ICDR arbitrator had the power to order pre-judgment security and 
a Mareva-style injunction freezing a party's assets during the pendency of the arbitration.9 
New York law does not permit a plaintiff to obtain pre-judgment security in an action for 
money damages, and under well-established case law neither federal nor state courts are 
empowered to award Mareva-style freezing orders. The court upheld the arbitrator's 
award of interim relief on the basis of the arbitral rules chosen by the parties (which 
allow the tribunal to "take whatever interim measures it deems necessary, including 
injunctive relief and measures for the protection or conservation of property") and the 
public policy favoring the enforcement of arbitration agreements.10 

Varying Legal Standard 

The test to be applied by emergency arbitrators in determining whether interim relief 
should be awarded is notably absent from most international arbitration rules. Instead, the 
rules state that emergency arbitrators may grant interim relief that is "urgent" (ICC, 
HKIAC), "necessary" (ICDR, SIAC, CPR), or "appropriate" (SCC).11 Rules for domestic 
U.S. arbitrations provide more guidance. For example, under the AAA's Commercial 
Rules, the applicant must show that "immediate and irreparable loss or damage shall 
result in the absence of emergency relief and that such party is entitled to such relief." 
(Rule 38(e).) Similarly, the JAMS Rules provide that "the Emergency Arbitrator shall 
determine whether the Party seeking emergency relief has shown that immediate and 
irreparable loss or damage will result in the absence of emergency relief …" (Rule 
2(c)(iv).) 

In determining the legal test, emergency arbitrators have been guided by the applicable 
arbitration law, standards used in local courts, and international practice. The urgency of 
the matter, the requirements of irreparable harm and a balancing of the harm among the 
parties have been widely applied. But the identification of the standard to be applied and 
the strength of the case on the merits that must be presented have not been uniform 
among emergency arbitrators. 

In SCC decisions alone, emergency arbitrators have referred to the Swedish Arbitration 
Act and the Swedish judicial code, and have described the standard as "reasonable 
probability of success on the merits," "prima facie case," "reasonable possibility," 
"serious claim," and "probable cause." One emergency arbitrator noted that there was a 
"universal consensus" with respect to the requirements: a prima facie case; urgency; and 
irreparable harm or serious or actual damage in the absence of interim relief.12 Similarly, 
in SIAC cases, the tests applied have ranged from a "real probability" of success to a 
"good arguable case" test.13 

In one ICDR case the emergency arbitrator applied a four-part test: a risk of irreparable 
harm; good prospects of success on the merits, no other remedy would be adequate; and 
any harm from wrongful injunctive relief could be compensated by damages.14 In another, 
the parties agreed that the applicant must show "irreparable harm absent the requested 
relief, a likelihood of success on the merits of its claims, and a balance of hardships in its 
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favor."15 

It is too soon to tell whether a consensus will form as to the legal standard employed by 
emergency arbitrators in international arbitration. One way forward—reportedly used 
regularly by ICDR emergency arbitrators in the absence of party agreement—is to apply 
the standards set out in the UNCITRAL Model Law on International Commercial 
Arbitration for interim measures issued by the duly appointed tribunal.16 The Model Law 
test has three elements: (1) likelihood of irreparable harm (i.e., not reparable by money 
damages); (2) harm that substantially outweighs the harm to the party against whom the 
measure is granted; and (3) a "reasonable possibility" of success on the merits. Whether 
such a standard may also be applied in domestic arbitrations is an open question. In 
practice, it may yield the same results as the Second Circuit standard, which requires 
either (a) a likelihood of success on the merits, or (b) a sufficiently serious question going 
to the merits of the claim to make them fair ground for litigation."17 

Are Emergency Decisions Enforceable? 

Decisions issued by emergency arbitrators are, by their nature, interim. The rules of each 
arbitral institution are clear that the arbitral tribunal, once constituted, may modify, 
terminate or annul the decision of the emergency arbitrator.18 The statistics from the 
arbitral institutions and anecdotal evidence suggest that parties often voluntarily comply 
with emergency arbitral awards or orders. But in the case of a recalcitrant party, are 
decisions by emergency arbitrators enforceable in court? 

As a general rule, U.S. courts do not have the power to review interlocutory (non-final) 
decisions by arbitral tribunals. However, U.S. courts have the power to enforce interim 
awards to support the integrity of the arbitral process: "Without the ability to confirm 
such interim awards, parties would be free to disregard them, thus frustrating the 
effective and efficient resolution of disputes that is the hallmark of arbitration."19 U.S. 
courts have also confirmed interim injunctive awards on the basis that they address issues 
that are separate, distinct and severable from the resolution of the underlying merits of 
the dispute.20 Although these cases have arisen in the context of interim measures issued 
by regularly-appointed arbitrators, the same rationales apply to interim measures issued 
by emergency arbitrators. 

Indeed, the Southern District of New York recently confirmed an award issued by an 
emergency arbitrator under the rules of the AAA (the parties had "opted in" to the AAA's 
1999 Optional Rules for Emergency Measures of Protection). In Yahoo! v. Microsoft,21 
Judge Robert P. Patterson considered Yahoo's motion to vacate an emergency arbitration 
award that had granted an injunction in Microsoft's favor. After an emergency arbitral 
proceeding that involved witness testimony, briefing, and an oral hearing, the emergency 
arbitrator issued an order requiring Yahoo to continue to perform its obligations under the 
parties' contract. Having reviewed the parties' arbitration agreement, the arbitral rules and 
applicable law, the court denied the motion to vacate and confirmed the award, even 
though due to the nature of the case the order was tantamount to final relief, noting that 
"if an arbitral award of equitable relief based upon a finding of irreparable harm is to 
have any meaning at all, the parties must be capable of enforcing or vacating it at the time 
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it is made."22 

Other U.S. cases have supported the orders of the emergency arbitrator.23 Indeed, one 
court issued a temporary restraining order to preserve the status quo but stayed the action 
pending arbitration expressly leaving it to an emergency arbitrator to resolve what interim 
measure was appropriate.24 

In the one known case in which a U.S. court declined to review a decision of an 
emergency arbitrator, it did so in support of the arbitral process. In that case, the losing 
party went to court to seek to vacate a decision of an emergency arbitrator. The court 
noted that under its circuit law, "temporary equitable orders calculated to preserve assets 
or performance needed to make a potential final award meaningful … are final orders that 
can be reviewed for confirmation and enforcement by district courts under the [Federal 
Arbitration Act]."25 In this case, this rationale did not apply: The party seeking review 
wished to undo an order, not enforce it. The court declined to review the case for vacatur 
on the basis that it was not intended to be final and thus in essence left the order in place 
and effectively enforced it.26 

Although the case law is sparse, parties to emergency arbitration proceedings in the 
United States have good reason to believe that the resulting decisions will be enforced. 

Courts or Tribunals? 

Emergency arbitrator systems appear to be working and provide a useful, and sometimes 
crucial, alternative, especially in the international context. But they will not be 
appropriate in all cases. In order to address that concern, all of the rules surveyed 
maintain the possibility of applications to national courts concurrently with the 
invocation of emergency arbitrator proceedings. 

National courts will be the preferred venue when relief is required ex parte. With few 
exceptions, the emergency arbitrator rules surveyed do not allow for emergency relief on 
an ex parte basis: Notice is required to the responding party.27 While the rationale for this 
policy is clear—fairness and enforceability concerns—the lack of an ex parte route may 
obviate the utility of emergency arbitrator proceedings, such as when the initiation of 
proceedings is itself expected to trigger a dissipation of assets. In addition, where 
emergency relief requires a third party to be bound (such as a bank), national courts will 
be the venue of choice. 

Emergency arbitration has, in the last 10 years, become a standard feature of international 
arbitration. It offers key advantages—a neutral forum; a swift decision; increased 
confidentiality—and the limited data available shows that some parties are using this new 
tool. Jurisprudence from U.S. courts also shows reason for optimism that decisions of 
emergency arbitrators will be enforced. 

Endnotes: 
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890



Arbitration Institute of the Stockholm Chamber of Commerce (SCC) and the Singapore 
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Rules: The First Ten Cases," ICC International Court of Arbitration Bulletin, Vol. 25, 
No. 1 (2014). 

4. In the domestic U.S. context, the JAMS Rules incorporating emergency arbitrator 
procedures appear to apply to arbitrations "filed and served after July 1, 2014"—implying 
that they are not limited to arbitration agreements entered into after that date. (Rule 2(c)). 
The JAMS international rules, last updated in 2011, do not provide for emergency 
arbitration, but an update is expected shortly that will likely include such a provision. 

5. Vivekananda N., "The SIAC Emergency Arbitrator Experience," available 
at www.siag.org.sg, at 4. 

6. Carlevaris and Feris, ICC Emergency Arbitrator, supra note 3. 

7. ICDR Rules, Article 6(4); SIAC Rules, Schedule I, 6; ICC Rules, Appendix V, Article 
6(3); LCIA Rules, Article 9A, 9.8; CPR Rules, Rule 14.9. The jurisdiction of emergency 
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Complex, technical disputes in arbitration often
require expert analysis, to assist an arbitration tribunal
in understanding the issues to be resolved, and to
answer specific questions required for a fair and accu-
rate resolution of a dispute. The expense, burden and
time commitment required for expert analysis, how-
ever, represent potential limits on the efficiency of
the arbitration process. This Article addresses some
of the alternatives available to parties, their counsel,
and the tribunal, in structuring expert analysis to max-
imize efficiency.1

Goals In Expert Analysis
An arbitral tribunal (individual arbitrator or arbitrator
panel) often needs help in understanding technical
issues in a case (accounting, engineering, valuation
and more, depending on the case). The tribunal’s mis-
sion is to decide the matter, fairly and efficiently. The
role of an expert thus generally is not to opine on the
ultimate issues in the case (that is the tribunal’s func-
tion), but to address subsidiary questions (such as the
proper accounting for certain transactions; the engi-
neering implications of a particular design; the alterna-
tive potential valuations for a particular asset—again
depending on the needs of the case). An expert may
also perform specific functions (such as review of volu-
minous data sources, and on-site or laboratory testing
of conditions) that are beyond the ken of the tribunal,

or otherwise not suited to conventional evidentiary sub-
missions. Experts may also be called upon to explain
complex technical issues, or to summarize points of
foreign law.2

Experts, even if engaged by the parties (or, more often,
their counsel) are generally assumed to act with pro-
fessionalism and independence, for the benefit of the
tribunal. An expert opinion that is pure advocacy, with
experts in substance serving as mere mouthpieces
for the party (or counsel) that hired them, may under-
mine the search for fair and efficient resolution, in
that, with ‘‘dueling’’ experts, a tribunal may be well-
informed as to alternative theories, but not necessarily
well-equipped to choose one theory over another.
The question thus becomes: are there methods that
a tribunal can use to discourage a pure clash of expert
advocates, or (at very least) to focus the clash on only
the points that matter most to a fair and efficient
resolution?

An additional element of efficiency in the process of
expert submissions concerns the form and timing
of such submissions. Lengthy proceedings strain the
ability of a tribunal to evaluate expert evidence fairly
and completely. Reducing the time required for expert
testimony, and focusing such testimony on the most
important matters, that are actually in dispute, can
enhance the ability of the tribunal to reach a just
and accurate result. Further, ensuring that complete
expert submissions are provided the tribunal, prior
to the close of hearings, avoids the risk that the arbi-
trators must speculate, due to an incomplete record,
or direct post-hearing submissions on open issues,
thus extending the time and expense of the hearing
process.
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Efficiency is a ‘‘bang for the buck’’ question. More time
spent in receiving expert submissions does not necessa-
rily yield more useful information (or understanding)
for the tribunal. Shaping the process to serve a fair
and effective search for truth is the true goal. The
tribunal, working with the input of the parties and
counsel, must direct the form and manner of expert
submissions to accomplish that goal, within the
resource limitations (time, expense and burden) that
attend to the particular case.

Contrasting Common Law And Civil Law Models
Historically, the practices of arbitrators and advocates,
with regard to the use of experts, have tended to mirror
the procedures adopted by the national court systems
with which they are most familiar. The use of party-
appointed experts is common in American civil litiga-
tion (and in many other common law jurisdictions). In
parallel, American arbitration rules generally provide
for the possibility of expert submissions, subject to
the control of the tribunal.3 American arbitration prac-
tices generally do not contemplate (although they do
not exclude) the appointment, by the tribunal itself, of
an expert to aid the tribunal.

By contrast, outside the United States, the appointment
by an arbitration tribunal of an independent expert,
to produce an expert report on issues identified by
the tribunal, is a relatively frequent occurrence. Thus,
although it is widely accepted in international arbitra-
tion that parties maintain rights to call their own experts
in support of their positions,4 international arbitration
rules and norms also generally permit a tribunal (after
consultation with the parties), to select its own expert,
and to give the expert directions.5

These contrasting models essentially represent the dif-
ferences between a Common Law approach to dispute
resolution (party-appointed experts, in support of the
advocacy of the parties, with the clash in positions ulti-
mately resolved by the decision-maker) versus a Civil
Law model (tribunal-appointed experts, in support of
an inquisitorial investigation by the ultimate decision-
maker).6 Taking these two positions as polar opposites
(although they are not, per se, opposite in all respects),
the question becomes whether it is possible to describe
circumstances where one or the other model is most
efficient, and whether there are circumstances where
a ‘‘blending’’ of the two models most serves the cause
of fair and efficient dispute resolution. The remainder
of this Article addresses those questions.

Party-Appointed Experts
The American system of party-appointed experts
embodies, as a principal advantage, relatively little
work for the tribunal. The parties decide whether
they will proffer experts. They decide what subjects
the experts will address. They (often) decide on the
forms, and the timing, of disclosures regarding expert
opinions (subject to applicable arbitral rules, contract
terms—if any—regarding experts, and the direction of
the tribunal). And, ultimately, the parties generally
decide whether and how they will present their experts’
opinions to the tribunal. Since strict rules of evidence
(such as the Daubert expert qualification standard)7

do not usually apply, the role of the tribunal can, in
broad terms, be described as passive recipient of what-
ever the parties choose to present. And, given the pos-
sibility (even if distant) of vacatur of an award for refusal
to hear evidence,8 arbitrators may have an incentive to
‘‘take the evidence for what it’s worth,’’ even where
there are serious questions about its provenance or
usefulness.9

But, to loosely quote a famous phrase: a tribunal is
‘‘not a potted plant.’’10 It is the task of the arbitration
tribunal to exercise its ‘‘discretion,’’ to conduct pro-
ceedings ‘‘with a view toward expediting the resolution
of the dispute[.]’’11 A tribunal may direct the order of
proof in a proceeding, and may exclude evidence
‘‘deemed by the arbitrator to be cumulative or irrele-
vant.’’12 Thus, even though the parties and their coun-
sel may hire and direct the experts in the matter, a
tribunal may channel the process, to improve the effi-
ciency of the proceedings.

One simple form of tribunal direction is a request
that the parties ‘‘focus their presentations on issues
the decision of which could dispose of all or part of
the case.’’13 Such a direction essentially asks that the
party-appointed experts answer specific questions, or
address specific issues, that the tribunal deems most
relevant to a full understanding of the dispute. The
tribunal may also give direction on the form of the
reports to be provided by experts.14 The earlier such
direction can be given, the more efficient the process.
Thus, for example, a tribunal might give directions at
a pre-hearing conference, after review of the pleadings
in the case. More likely, the tribunal might give direc-
tions after review of the expert reports (if produced
in advance of the hearings). During the course of
the hearings, the tribunal may pose specific questions
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to experts, and (if the answer cannot be given imme-
diately), ask that the experts provide additional sub-
missions on the specific issue, prior to the close of
hearings.

If the experts are asked to provide additional submis-
sions late in the hearing process, however, the schedule
for hearings may need to be extended, to preserve the
right of the parties to conduct cross-examination of
the witnesses. One solution to that problem might
be the conduct of limited cross-examination (if not
waived altogether by the parties), through the use of
video or telephone conferencing.15 The tribunal, hav-
ing already heard the experts testify in live sessions,
may have less concern about the ability to gauge the
credibility of the experts through live interaction. Alter-
natively, the parties might waive any further oral testi-
mony of the experts, and have the experts submit
responses to the tribunal’s questions in the form of
written statements, with an opportunity for reply.16

Another simple method to improve the efficiency
of expert presentations is an agreement (or direction)
that the experts’ written reports will stand as their
direct testimony at the hearing, and that, in effect,
their live testimony at the hearing will begin with
cross-examination.17 That solution is not perfect,
however, in that issues may arise (between the com-
pletion of the report and the conduct of the hearing)
that require supplementation of the expert report. A
tribunal could permit written supplementation of
expert reports, or replies to the main reports of opposing
experts, on an agreed schedule; or, the tribunal might
permit brief supplementation at the outset of a witness’
live appearance to address any last-minute questions.
The report-first, then cross-examination method, more-
over, generally requires that the tribunal invest some
time, in advance of the hearings, to become familiar
with the submissions of the experts. In a very compli-
cated case, with many exhibits and experts on multiple
subjects, that preparation may be burdensome, and not
particularly productive (as tribunal members may have
difficulty absorbing the full meaning of complex expert
analysis from written submissions). Thus, the parties
may agree, or the tribunal may direct, that each expert
give some brief overview testimony (essentially sum-
marizing the expert’s report) before cross-examination
begins. The parties, in consultation with the tribunal,
can best determine whether anything in excess of the
expert reports is required.

Joint Expert Presentations
Hybrid (blended) forms of expert analysis may proceed
from the fundamental Common Law assumption that
parties determine when and how experts will be chosen
and directed, but with a recognition that the needs of
the tribunal can often be best served through modifica-
tions of the schedule of expert presentations, and
through cooperation between the experts. These hybrid
techniques may improve efficiency by reducing hearing
time, and focusing expert submissions on the most sig-
nificant points in dispute.

The simplest hybrid form involves little more than a
scheduling modification. Conventional approaches to
the presentation of expert witnesses can produce a dis-
connect, as one set of witnesses and evidence is pre-
sented by the claimant, and then days, weeks or even
months later, another set is presented by the respon-
dent. The tribunal must attempt to recall the substance
of the claimant’s earlier expert testimony, and compare
it with respondent’s expert submission. One increas-
ingly common solution is to set aside an ‘‘expert day’’
(or days), where experts for each side testify, seriatim,
providing the tribunal an opportunity to compare their
methods and conclusions in close temporal proximity.
In some instances, the expert portion of the hearings
may be conducted at the very end of the process, when
the tribunal has heard testimony from lay witnesses, has
received other evidence, and is prepared to consider the
technical issues in the case. Where there has been some
bifurcation of the proceedings (e.g., liability and
damages), the process might include essentially two
(or more) mini-hearings, capped in each instance by
expert testimony.

One potential advantage of this seriatim approach to
expert testimony is in efficient scheduling of expert
testimony. Experts are often busy people, and squeez-
ing them into a hearing calendar may be difficult, espe-
cially where the hearings are expected to be lengthy, and
the vicissitudes of travel and business conflicts may
make the availability of experts uncertain. Setting a
specific day (or days) when the experts will testify, ser-
iatim, means that the experts can plan to be available
and dedicated to the hearing appearance, for that spe-
cified period. The expert day(s), moreover, need not
necessarily be contiguous with days of hearing lay tes-
timony. Indeed, some separation of time between the
main hearing and the expert hearing may avoid the
scramble of last-minute adjustment of presentations,

3

MEALEY’S
1

International Arbitration Report Vol. 33, #5 May 2018



to address unexpected developments during the factual
presentations of the hearing. For a concentrated, set
period of time, the experts may dedicate themselves
to giving testimony, answering questions and respond-
ing to each other’s opinions.18

Another increasingly common form of interaction
between expert witnesses is a meet-and-confer process
(often called a ‘‘conclave’’), in advance of the hearings,
to determine points on which the experts agree, and to
identify actual issues in dispute. Such conclaves could
be conducted before the experts prepare their reports,
but, most commonly, occur thereafter. The general
purpose of a conclave is to have the experts compare
their views on the expert issues in the case, with an aim
toward reducing the need for duplicative presentations
regarding issues on which the experts agree. Such a
conclave may be conducted ‘‘without prejudice,’’ mean-
ing that communications between the experts during
the conclave cannot be used as evidence during any
hearings (thus freeing the experts to engage in more
candid discussions).19 The conclave may also be con-
ducted out of the presence of counsel (again, lessening
the incentive toward posturing, pure advocacy, or
obfuscation).20 The net result of the conclave, typically,
is a form of ‘‘joint’’ report of the experts, noting areas of
agreement between them, and (often) outlining the
specific issues on which they disagree.21

The hoped-for result of the conclave process is a reduc-
tion in hearing time, as agreed-points need not be
addressed in detail (and certainly not repeated by
each expert), and the tribunal can more carefully
focus, during the hearings, on the essential disagree-
ments between the experts (and the bases for those
differences). At a minimum, the conclave process may
avoid the ‘‘ships passing in the night’’ problem, where
experts talk past each other, never fairly meeting each
other’s positions, to the consternation of the tribunal.22

Perhaps the most unique form of joint expert presenta-
tion is ‘‘concurrent expert evidence’’ (colloquially
known as ‘‘hot-tubbing’’).23 The procedure has been
embraced in Australian courts,24 but is not generally
used in the United States.25 International arbitration
service providers and sponsoring associations have
begun to experiment with this technique.26 The
essence of the process (which may be combined with
the ‘‘conclave’’ process in advance of hearings) is that
experts for each side are called to give evidence at the

same time; they are sworn in together; they may give
explanation of their own opinions, but they may also
ask each other questions, may comment on each other’s
opinions, and may concurrently answer questions from
the tribunal. The right of the parties’ counsel to con-
duct cross-examination is preserved, but the focus of
the process is interaction between the experts, to high-
light areas of agreement, and the bases for any signifi-
cant disagreements.

Proponents of the hot tub process suggest that it can
improve efficiency in a variety of ways.27 Like the con-
clave process, it can reduce the need for duplicative
testimony on non-controversial points. It can focus
the testimony given on points of actual (and significant)
disagreement.28 It can permit the tribunal to hear
answers to critical questions contemporaneously, mak-
ing it possible for the tribunal to compare, in real time
(versus through recall or review of transcripts) the con-
flicting positions of the experts. In writing an award,
moreover, the tribunal will have expert testimony avail-
able for review in a relatively condensed form.

Critics caution that the hot tub process may take con-
trol away from party counsel (who may be best placed
to question experts, having extensively prepared for
hearings), and that an ill-prepared or inarticulate expert
may appear unconvincing (even though the expert’s
opinion is sound), or that the process may be hijacked
by the more aggressive expert (actually re-introducing,
and perhaps even increasing, the adversarial bias that
may detract from the value of genuinely independent
expert analysis). Because the process requires closer con-
trol by the tribunal, moreover, some of the efficiency
saved in decreased hearing time may be offset by the
need for the tribunal to spend substantial time, in
advance of hearings, preparing for management of
expert testimony.29 One solution to these kinds of con-
cerns involves a modified form of hot-tubbing, in
which the experts provide their direct testimony (either
through expert reports or live), and are subject to cross-
examination; thereafter, the experts appear jointly for
the tribunal to ask any clarifying questions that may
have developed from the main presentations of the
experts.

Whatever the overall merits (and specific method) of the
hot tub process, proponents and critics generally agree
that it is a procedure best addressed to more complex,
technical disputes, especially those with multiple areas of
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expert testimony (such as construction projects, or
matters involving sophisticated economic analysis).
The increased use of the process, and the increased
attention it has gained in dispute resolution literature,
however, suggest that hot tubbing remains a viable tool
for efficiency enhancement, at least in some cases.30

Tribunal-Appointed Experts
On its face, the use of a tribunal-appointed expert
may appear inefficient (duplicative), at least in circum-
stances where party-appointed experts are also to be
used.31 Yet, there is room for a tribunal-appointed
expert to perform discrete functions that can enhance
the efficiency of the process, even where other experts
will appear. And there are occasions where parties and
their counsel may recognize that a single, tribunal-
appointed expert may most effectively help resolve
specific issues in a proceeding.

One role for an expert involves service as a mediator/
facilitator, to help the parties work through issues
related to the conduct of the arbitration. An expert
mediator, for example, might assist the parties in resol-
ving disputes regarding disclosure matters, especially in
large-document-volume cases, or in cases where diffi-
cult privilege or confidentiality issues might arise.
The mediator would be available to guide discussions
between the parties, suggest solutions, and encou-
rage cooperation.32 Discussions with the mediator
would be ‘‘without prejudice;’’ and ultimate control
of the disclosure process would be at the direction of
the tribunal.

The role of the mediator might also involve guiding the
conclave process between subject matter experts.33

Again, on a ‘‘without prejudice’’ basis, the mediator
might assist the experts in coming to agreement on
issues not in dispute, and in determining the most
efficient form for presentation of the experts’ analyses.
If assumptions are to be built into expert models (algo-
rithms), for example, the tribunal would probably
most benefit from a shared list of assumptions, applied
by each of the experts, to make comparison of their
results more accurate. The mediator might also encou-
rage experts to provide ‘‘sensitivity’’ analyses, making
clear how changes in specific assumptions might affect
the outcome of the experts’ analysis.34 Where access to
specific information is essential to fair and accurate
expert reports on all sides, moreover, the mediator’s
role in guiding the disclosure process could overlap

with the facilitation of expert discussions. Ensuring
that each expert has access to information may help
prevent disruption to the hearing process, if it were to
become apparent during the hearing that some addi-
tional (previously-undisclosed) information is vital to
meaningful expert analysis.

The appointment of a single expert (with no individual
party experts), to address a particular task, could save
the parties and the tribunal considerable time and bur-
den. Discrete tasks might include: valuation of a specific
asset, opinion on a particular issue of foreign law (not
otherwise known to the tribunal), site inspection or
forensic testing, and many others.

The efficiency of a single tribunal-appointed expert
need not be adversely affected by the fact that the par-
ties may have their own experts, even on related issues.
Thus, for example, the valuation of a specific asset (by
the tribunal expert) might be incorporated into the
economic analyses (of the party experts), and that hybrid
process could avoid overlap and inefficiency. Alterna-
tively, such as on an issue of foreign law, the parties
might determine that, since there probably is just one
‘‘right answer’’ to the specific legal question, there is no
need for overlapping party-appointed experts on the
same point. The parties, moreover, generally retain the
right to pose questions to a tribunal-appointed expert at
an evidentiary hearing;35 thus, if an expert’s analysis
requires some further explanation or context, the parties
may have it, without the need to engage their own
experts.

Other Forms Of Expert Analysis
At the far end of the adversarial-inquisitorial spectrum
we find systems where the expert effectively becomes a
decision-maker in the dispute. One of the more con-
troversial, though highly efficient, processes involves
the appointment of an individual arbitrator (or indivi-
dual member of a three-member arbitral tribunal) with
specific expertise in an area relevant to the dispute. At
its core, the notion is simple—parties often choose
arbitration (at least in part) in order to obtain access
to expert decision-makers who do not require tutorials
or other background education to understand the
context of a specific case. Specialty arbitration-sponsor-
ing institutions (such as the WIPO Arbitration and
Mediation Center, or the AIDA Reinsurance and Arbi-
tration Society), offer rosters of specially-trained arbi-
trators, with extensive background knowledge of issues
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and common practices in their industry. So, too, many
of the major arbitration centers offer specialty rosters of
arbitrators familiar with construction, labor and other
particular types of disputes. An arbitrator steeped in the
background of a particular industry or professional field
may much more quickly absorb the facts of a particular
dispute, and may more quickly appreciate the signifi-
cance of the technical issues presented by the dispute, as
compared to a relative novice. In that sense (and more)
the expert arbitrator may be highly efficient.36

But what of arbitrators who might do more than simply
apply their background knowledge related to the dis-
pute? What if an arbitrator applies knowledge, not
developed within the confines of the arbitration pro-
cess, to reject the submissions of one party or another?
What if an arbitrator concludes that both parties have
failed to adduce essential evidence, and the arbitrator
proceeds to conduct an independent investigation (e.g.,
by visiting a construction site, or consulting profes-
sional literature to obtain the ‘‘correct’’ answer)?

In the context of court proceedings, it is generally
understood that a judge should not investigate the
facts of a case, and that a judge must give parties notice
if the judge wishes to take ‘‘judicial notice’’ of a parti-
cular fact.37 So, too, in the context of arbitration. An
arbitrator is not necessarily considered ‘‘partial’’ or ‘‘pre-
judiced’’ by having acquired some knowledge of ‘‘the
parties, the applicable law or the customs and practices
of the business involved’’ in the dispute.38 Nor does an
arbitrator violate the obligation of impartiality merely
by ‘‘hav[ing] views on certain general issues likely to
arise in the arbitration,’’ so long as the arbitrator does
not ‘‘prejudge[e] any of the specific factual or legal
determinations’’ to be addressed by arbitration.39 But
an arbitrator may risk the validity of an award by con-
ducting independent factual research, without the
knowledge or input of the parties.40 In broad terms,
the obligation of arbitrators to conduct proceedings in a
manner ‘‘fair to all,’’ affording all parties the ‘‘right to be
heard,’’ and a ‘‘fair opportunity to present evidence,’’41

suggests that, when an arbitrator believes that more
information is required to decide the case, the arbitrator
may ask questions, or call for additional witness testi-
mony or other evidence, but must do so on notice to
the parties.42

The arbitration process might, by agreement of the
parties, become almost entirely inquisitorial. On

consent of the parties, arbitrators may engage in abbre-
viated forms of dispute resolution.43 Such abbreviated
forms may include paper-only submissions and on-line
methods of dispute resolution.44 More extreme forms
of cost-savings might be obtained through the use of
expert arbitrators, to review the specific (and limited)
forms of information required to resolve a particular
matter fairly. In certain trade goods disputes, for exam-
ple, parties may select an arbitrator with specialized
knowledge, providing the arbitrator with background
documents (chiefly, on the specifications applicable to
the goods) and the arbitrator may inspect the goods (in
a process called ‘‘look-sniff’’ or simply ‘‘quality’’ arbitra-
tion) in the absence of the parties.45 The expert arbi-
trator renders an award, without any further evidentiary
hearing.46 Although such a process surely is an extre-
mely limited form of arbitration,47 it does at least pro-
vide for some input by the parties, and thus might
appropriately be termed a form of arbitration.48 And
the process might be expanded, to address other forms
of technical disputes that require rapid, cost-effective
resolution.49

At some extreme point, however, an expert resolution
of an issue must lose its potential status as arbitration.50

Under New York law, for example, an agreement that a
‘‘question of valuation, appraisal or other issue or con-
troversy be determined by a person named or to be
selected’’ by parties, may be enforced,51 but such a
process does not have the status of arbitration, and a
determination, pursuant to such a process, cannot be
enforced as an arbitration award.52

Yet, even at this extreme, one can imagine methods to
foster the efficiencies of expert determination, and
nevertheless maintain the benefits of an arbitration
award.53 Thus, for example, a dispute might be sub-
mitted to an expert for resolution (through an inquisi-
torial process), but subject to potential review by an
arbitrator. If the parties were satisfied with the expert’s
determination, the result might be memorialized in the
form of a ‘‘consent’’ arbitration award (by a ‘‘backup’’
arbitrator, appointed for such a purpose).54 If the par-
ties were in conflict as to the expert determination, then
the backup arbitrator could be employed to perform
some review of that determination, with the input of
the parties. Alternatively, the parties might each
appoint experts to examine the particular issue; if the
experts agreed, then again a consent award would be
entered. If they did not agree, then some further
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arbitration process would ensue. The precise form of an
expert determination (with or without elements of arbi-
tration) is as flexible as the needs of the parties.55

Conclusion
The arbitration world does not divide neatly into Com-
mon Law and Civil Law camps. Arbitration, by virtue
of its contractual basis, is subject to a wide array of
variations, to suit the needs of the parties. Arbitrators,
advocates and academics who originate in one or the
other camp may benefit greatly from considering alter-
nate procedures derived from other traditions. In the
area of expert analysis (often one of the costliest ele-
ments of arbitration proceedings) the use of hybrid
techniques may greatly enhance the efficiency of pro-
ceedings, while maintaining the essential elements of
justice prized in both Common Law and Civil Law
systems.
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be ‘‘particularly challenging for the tribunal to resolve
where the tribunal cannot find flaws in the experts’
methodologies or findings that would enable the tri-
bunal to conclude that one expert’s conclusions are
more likely to be correct than the other’s’’).

23. The image of the ‘‘hot tub,’’ where professional collea-
gues can discuss a subject in an informal, collegial
manner, addresses the central impetus for this proce-
dure: to encourage experts to agree on non-controver-
sial points, and to permit a give-and-take process that
allows the tribunal to examine the points of difference
between the experts with greater understanding and
efficiency. See generally Francis P. Kao et al., Into The
Hot Tub . . . A Practical Guide To Alternative Wit-
ness Procedures In International Arbitration, 44 Int’l
Lawyer 1035 (2010).

24. See Hon. Rachel Pepper, ‘Hot-Tubbing’: The Use Of
Concurrent Expert Evidence In The Land And Envir-
onment Court Of New South Wales And Beyond
(2015), available at www.lec.justice.nsw.gov.au.
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25. See Adam Elliott Butt, Concurrent Expert Evidence
In U.S. Toxic Harms Cases And Civil Cases More
Generally: Is There A Proper Role For Hot Tubbing,
40 Houston J. Int’l Law 1 (2017).

26. See, e.g., International Bar Association, Rules On The
Taking Of Evidence In International Arbitration
(2010), Art. 8.3(f) (tribunal may ‘‘vary’’ the order of
proceeding, ‘‘including the arrangement of testimony
by particular issues or in such a manner that witnesses
may be questioned at the same time and in confronta-
tion with each other (witness conferencing)’’); Char-
tered Institute of Arbitrators, Protocol For The Use Of
Party-Appointed Expert Witnesses In International
Arbitration (2007), Art. 7.1 (‘‘The manner in which
an expert gives testimony shall be as directed by the
Arbitral Tribunal. The expert’s testimony shall be
given with the purpose of assisting the Arbitral Tribu-
nal to narrow the issues between the experts and to
understand and efficiently to use the expert evi-
dence.’’), Art. 7.2 (‘‘The Arbitral Tribunal may at any
time, up to and during the hearing, direct the experts
to confer further and to provide further written reports
to the Arbitral Tribunal either jointly or separately.’’).

27. See generally Kabir Singh, The ‘‘Additional Weapon:’’
Practical Tips For Effective Expert Conferencing In
Arbitration, Mar. 28, 2016, available at www.arbitra-
tionblog.kluwerarbitration.com (suggesting that hot
tubbing may produce an ‘‘increase in the speed of
the proceedings,’’ and lead to ‘‘substantial savings for
the parties,’’ as well as ‘‘[m]ore clarity’’ on technical
issues, and may lead to a ‘‘higher likelihood that the
matter will be settled’’) (citing authorities).

28. Proponents also suggest that hot-tubbing may help
mitigate the problem of ‘‘partisan’’ experts. See
David Sonenshein & Charles Fitzpatrick, The Pro-
blem Of Partisan Experts And The Potential For
Reform Through Concurrent Evidence, 32 Rev.
Litig. 1 (2013).

29. See Jeffrey H. Dasteel, Experts In Arbitration (2013),
available at www.lacba.org (suggesting that, in witness
conferencing, ‘‘advocacy may overtake any real
attempt to reach agreement,’’ and ‘‘counsel may
appoint experts based on the expert’s willingness to
understand and advocate’’ the party’s position; and hot
tubbing ‘‘may extend the hearing time and make it
difficult for counsel to control the examination’’).

30. See ICC Court of Arbitration Bulletin, Issues For
Arbitrators To Consider Regarding Experts (2010),
available at www.library.iccwbo.org (witness conferen-
cing method is ‘‘increasingly used to resolve the differ-
ences between conflicting expert opinions, but
requires the tribunal’s active participation and super-
vision’’ to maintain order at the hearing).

31. Where one of the parties is reluctant to authorize a
tribunal-appointed expert, moreover, delays and other
uncertainties may adversely affect the usefulness of the
process. See Robert Horne & John Mullen, The Expert
Witness In Construction, Chapter 4 (2013) (describing
uses and limitations of tribunal-appointed experts).

32. See generally Steven C. Bennett, Mediation As A
Means To Improve Cooperation In E-Discovery, 24
Albany Law J. of Sci. & Tech. 251 (2014).

33. See Eugene Romaniuk, Bruce Smith & Miiko Kumar,
The New Default: Expert Witness Conclaves (June
24, 2016), available at www.lawyersweekly.com (sum-
marizing results of a survey (in Australia), suggesting
that the ‘‘overwhelming majority’’ of expert conclaves
achieve ‘‘sensible results,’’ with the cost of a facilitator
for a conclave ‘‘more than saved by the efficiency of the
process’’); but see Karen Stott, Expert Witness Con-
claves For Joint Report-5 Tips And Observations By a
Facilitator, Apr. 8, 2018, available at www.linkedin.
com (cautioning that conclave process can be ‘‘extre-
mely’’ labor intensive, and noting that the process may
require ‘‘a number of conclaves if the issues are lengthy
and complicated’’).

34. See Richard Boulton, Joe Skilton & Amit Arora, The
Function And Role Of Damages Experts, Chapter 2
in John A. Trenor (ed.), The Guide To Damages In
International Arbitration (2017) (sensitivity analysis
useful in allowing the tribunal to establish which of
the experts’ assumptions or areas of disagreement have
a material effect on the damages calculation).

35. See, e.g., International Centre for Dispute Resolution,
International Dispute Resolution Procedures, Art.
25.4 (‘‘At the request of any party, the tribunal
shall give the parties an opportunity to question the
[tribunal-appointed] expert at a hearing.’’); IBA Rules,
Art. 6.6 (‘‘At the request of a Party or of the Arbitral
Tribunal, the Tribunal-Appointed Expert shall be pre-
sent at an Evidentiary Hearing. The Arbitral Tribunal
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may question the Tribunal-Appointed Expert, and he
or she may be question by the Parties or by any Party-
Appointed Expert’’).

36. For an argument for the appointment of an economist
expert as an arbitrator, in cases involving complicated
damages analyses, see J. Gregory Sidak, Economists As
Arbitrators, 30 Emory Int’l L. Rev. 2105, 2111,
(2016) (suggesting that economist arbitrator may
‘‘hold the party economic experts to a higher standard
of economic rigor,’’ and more easily detect ‘‘error and
bias in the economic testimony’’).

37. See ABA Model Code of Judicial Conduct, Rule
2.9(c) (judge ‘‘shall not investigate facts in a matter
independently and shall consider only the evidence
presented and any facts that may properly be judicially
noticed’’); Fed. R. Evid. 201 (allowing court to take
judicial notice of facts ‘‘not subject to reasonable dis-
pute,’’ but recognizing that ‘‘a party is entitled to be
heard on the propriety of taking judicial notice and the
nature of the fact to be noticed’’). There is some
controversy (at least within the judiciary) as to the
authority of judges to conduct independent factual
‘‘background’’ research (and as to what ‘‘background’’
research includes). See Edward K. Cheng, Should
Judges Do Independent Research On Scientific
Issues? 90 Judicature 58, 61 (2006) (‘‘Judges are dee-
ply divided about the issue of independent research[.]
To many judges, doing independent research when
confronted with new and unfamiliar material seems
the most responsible and natural thing to do. To
others, it represents the worst kind of overreaching
and a threat to long-cherished adversarial value.’’).

38. AAA/ABA Code Of Ethics For Arbitrators In Com-
mercial Disputes, Canon I, Cmt. 1 (‘‘Arbitrators may
also have special experience or expertise in the areas of
business, commerce or technology which are involved
in the arbitration.’’).

39. See id.

40. See Quesada v. City of Tampa, 96 So.3d 924 (Fla.
Dist. Ct. App. 2012) (award vacated where arbitrator
conducted independent research on diet supplement at
issue in proceedings, by reviewing manufacturer’s web-
site and contacting a dietician). There is some con-
troversy about the ability of an arbitrator to conduct
legal research without the knowledge or approval of

the arbitration parties. Compare Paul Bennett Mar-
row, Can An Arbitrator Conduct Independent Legal
Research? If Not, Why Not? N.Y.S.B.A.J. 24 (May
2013) (suggesting that there are ‘‘good reasons’’ for an
arbitrator to refrain from ‘‘unauthorized’’ legal research)
with M. Ross Shulmister, Attorney Arbitrators Should
Research Law: Permission Of The Parties To Do So Is
Not Required, 68 Disp. Resol. J. 29 (2013) (respond-
ing to, and criticizing, Marrow position; suggesting
that attorney arbitrators are ‘‘actually under at least
a moral obligation’’ to conduct independent legal
research where necessary; yet, suggesting that it is
‘‘wise (although not required)’’ that an arbitrator advise
parties of the results of any independent research, and
‘‘allow them to respond’’ to those findings).

41. See AAA/ABA Code of Ethics, Canons I(D) and
IV(B).

42. Id., Canon IV(E); see generally Thomas Sonneborn,
Conducting Independent Research: Should An Arbi-
trator Look Beyond The Record Or The Law?, 32 Ill.
Pub. Emp. Rel. Rep. Nos. 3-4 (2015).

43. Judge Richard Posner famously stated: ‘‘short of author-
izing trial by battle or ordeal or, more doubtfully, by a
panel of three monkeys, parties can stipulate to what-
ever procedures they want to govern the arbitration of
their disputes; parties are as free to specify idiosyncratic
terms of arbitration as they are to specify any other
terms in their contract.’’ Baravati v. Josephthal, Lyon
& Ross, Inc., 28 F.3d 704, 709 (7th Cir. 1994). The
precise obligations of arbitrators to pursue a ‘‘decision-
making process founded on a search for an accurate
portrayal of the facts and the law,’’ however, is a matter
of some considerable academic debate. See William
W. Park, Rectitude In International Arbitration, 27
Arb. Int’l 473, 521 (2011).

44. See Beth Trent & Colin Rule, Moving Arbitration
Online: The Next Frontier, Apr. 3, 2013, N.Y.L.J.,
available at www.cpradr.org.

45. See Sundra Rajoo, Trade Disputes Solving Mechan-
isms (2009), available at www.sundrarajoo.com (not-
ing use of look-sniff system by commodity exchange
organizations).

46. See Sarika Tyagi, International Commercial Arbitration:
An Ultimate Remedy In Commercial Obligation, With
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Special Reference To India (PhD dissertation, Feb. 2,
2015), available at http://shodhganga.inflibnet.ac.in.

47. See Myles Stilwell, One Law For All, 8 ADR Bull.
No. 8, Art. 5 (2006) (noting the ‘‘broad gulf’’ between
look-sniff arbitration and more ‘‘court-based pro-
cesses’’ in conventional arbitration, but noting possi-
bility, ‘‘in the hands of agreeing parties,’’ for ‘‘lessening’’
of the scope of procedural steps in arbitration).

48. The liberal provisions of the London Court of Inter-
national Arbitration Rules (2014), available at www.
lcia.org, provide something of a road map for such an
extremely abbreviated arbitration. The Rules provide
each party a right to an oral hearing, ‘‘unless the parties
have agreed in writing upon a documents-only arbi-
tration[.]’’ Rule 19.1. An arbitral tribunal, moreover,
has the power ‘‘to conduct such enquiries as may
appear to the Arbitral Tribunal to be necessary or
expedient, including whether and to what extent the
Arbitral Tribunal should itself take the initiative in
identifying relevant issues and ascertaining relevant
facts and the law(s) or rules of law applicable to the
Arbitration Agreement, the arbitration and the merits
of the parties’ dispute[.]’’ Rule 22.1(iii). The parties
may agree on methods for the conduct of the arbitra-
tion, Rule 14.2, and it is the obligation of the tribunal
to ‘‘adopt procedures suitable to the circumstances of
the arbitration, avoiding unnecessary delay and
expense, so as to provide a fair, efficient and expedi-
tious means for the final resolution of the parties’ dis-
pute[.]’’ Rule 14.4(ii). And, in the pursuit of these
and other general duties, the tribunal ‘‘shall have the
widest discretion to discharge these general duties[.]’’
Rule 14.5.

49. See Tying Up Loose Ends, And Dispute Resolution,
In ICT Contracts: Quicker, Simpler And Better Solu-
tions? (2004), available at www.wigleylaw.com (pre-
sentation to New Zealand Computer Society And
Technology Law Society) (suggesting use of similar
procedure for resolution of ‘‘urgent decisions’’ on tech-
nology projects, ‘‘particularly those that are complex
and expensive’’); but see Adham Kotb, Alternative
Dispute Resolution: Arbitration Remains A Better
‘Final And Binding’ Alternative Than Expert Deter-
mination, 8 Queen Mary L.J. 125 (2017) (suggesting
that ‘‘simplified arbitration can achieve the perceived
cost and time benefits of expert determination without
the need to jeopardize justice and fairness’’).

50. See Tomas Kennedy-Grant, Expert Determination
And The Enforceability Of ADR Generally (Aug.
2010), available at www.aminz.org.nz (noting distinc-
tion between arbitration, as a ‘‘more or less formal
adjudication,’’ where a court may exercise ‘‘a degree
of supervision,’’ and an expert determination with
‘‘no such safeguards,’’ and the expert deciding ‘‘solely
by the use of his eyes, his knowledge and his skill’’)
(quotation omitted); see also Frydman v. Cosmair,
Inc., 1995 WL 404841 (S.D.N.Y. July 6, 1995)
(rejecting enforcement of ‘‘award’’ in French price
appraisal, where procedure, rather than resolving a
dispute, provided missing term in contract).

51. Such a process is commonly used to resolve questions
of business valuation, profit shares and capital account
balances. See Daniel Djanogly, Expert Determina-
tion: An Attractive ADR Solution For Business Dis-
putes, Oct. 11, 2016, available at www.linkedin.com.

52. See N.Y. Civ. Prac. Law & Rules Sec. 7601; see also
Steven H. Reisberg, What Is Expert Determination?
The Secret Alternative To Arbitration, Dec. 13, 2013,
available at www. NYLJ.com (New York provision
‘‘was enacted in order to provide for judicial enforce-
ment of expert determinations as separate and distinct
from arbitration;’’ in an expert determination, ‘‘there
are very significant differences in procedure,’’ includ-
ing the fact that ‘‘procedural restrictions do not auto-
matically apply’’ in an expert determination).

53. At the domestic level, an arbitration award can easily
be turned into a court judgment, making collection on
the award a less difficult process. See Federal Arbitra-
tion Act, Section 9. At the international level, one of
the principal benefits of an arbitration award is broad
enforceability, by virtue of multilateral treaties, such as
the New York Arbitration Convention. See Marcin
Tustin, Do Awards From Expert Determination And
Other Private Summary Dispute Resolution Mechan-
isms Fall Within The New York Arbitration Conven-
tion? (2013), available at www.nysbar.com/blogs.

54. See, e.g., AAA Commercial Rules, R-48 (provision for
‘‘consent award’’ if parties settle their dispute during
the course of arbitration).

55. See generally John Kendall, Expert Determination,
Introduction (3rd ed. 2001) (noting the ‘‘infinitely
flexible’’ nature of expert determination processes). �
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1. Before appointing arbitrators, we will ask 
them to confirm:

1.1 their availability to administer the case, 
including hearings, on an efficient and 
reasonably expeditious schedule;

1.2 a commitment to conduct the 
proceedings efficiently and to adopt 
procedures suitable to the circumstances 
of the arbitration; and

1.3 a commitment not to take on new 
appointments that would reduce the 
arbitrator’s ability to conduct the case 
efficiently.

2. We will work with our opposing counsel to 
appoint a sole arbitrator for smaller disputes 
or where issues do not need the analysis 
of three arbitrators, even if the arbitration 
clause provides for three arbitrators.

3. We will seek to avoid unnecessary multiple 
proceedings, for example by considering 
joinder, consolidation, overlapping 
appointments, stays, and coordinated 
hearings and briefing schedules.

4. We will request that the arbitral tribunal 
hold an early procedural conference to 
establish procedures for the case.

5. We will request our clients and opposing 
clients to attend procedural meetings and 
hearings with the arbitral tribunal, so that 
they can have meaningful input on the 
procedures being adopted and consider what 
is best for the parties at that time.

6. We will propose procedures that are 
appropriate for the particular case, 
proportionate to its value and complexity, 
and designed to lead to an efficient 
resolution. We will use our experience in 
crafting such procedures, and we will not 

simply adopt procedures that follow the 
format of prior cases.  We will encourage 
active participation by the tribunal 
throughout the case.  For example:

6.1 We will consider including a detailed 
statement of claim with the request for 
arbitration so that the tribunal will be 
able to set the procedures with more 
knowledge of the issues in dispute.

6.2 We will consider a fast-track schedule 
with fixed deadlines.

6.3 We will request additional procedural 
conferences following certain 
submissions to consider whether the 
procedures could be made more efficient 
in light of the submissions. 

6.4 We will suggest page limits for 
memorials in order to ensure that they 
focus on the most important issues.

Establishing the Case and the Procedure

Formation of the Tribunal

To address concerns about increased length and cost in international arbitration, in 2010 the 
Debevoise & Plimpton International Dispute Resolution Group issued our Protocol to Promote 
Efficiency in International Arbitration. We now update our Efficiency Protocol. Through this 
Protocol, we reiterate our commitment to explore with our clients how, in each case, the participants 
can take advantage of international arbitration’s inherent flexibility to promote efficiency without 
compromising fairness or our clients’ chances of success. The procedures set out here are therefore 
not meant to be inflexible rules, but instead are considerations that, when appropriate for the 
case, can improve the arbitration process and thereby enable all parties to enjoy the advantages of 
international arbitration.
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11. We will limit and focus requests for the 
production of documents. We believe that 
the standards set forth in the IBA Rules on 
the Taking  of Evidence generally provide an 
appropriate balance of interests. 

11.1 We will work with opposing counsel 
to determine the most cost-effective 
means of dealing with electronic 
documents.  

11.2 We will request the arbitral tribunal 
(or the Chair) to conduct a telephone 
conference following the submission 
of any objections to document requests 
to the tribunal.  Such a conference 
can lead to a more effective weighing 
of the need for requested documents 
compared to the burden of production 
and potentially narrow the disputes.

12. When possible, we will make filings 
electronically and encourage paperless 
arbitrations.

13. We will seek to avoid having multiple 
witnesses testify about the same facts.

14. We will encourage meetings of experts, 
either before or after their reports are 
drafted, to identify points of agreement and 
to narrow points of disagreement before the 
hearing.  Expert conferencing at the hearing, 
particularly with respect to quantum 
experts, can also often be time-saving and 
more effective.

15. We will brief the applicable law, rather than 
submit expert evidence as proof, except in 
unusual circumstances.

16. We will divide the presentation of exhibits 
between core exhibits and supplementary 
exhibits that provide necessary support for 
the claim or defense but are unlikely to be 
referenced at a hearing.

6.5 We will encourage the arbitral 
tribunal to establish cyberprotocols to 
protect transfer and use of sensitive 
information and to disclose cyber 
incidents, in line with the Debevoise 
Protocol to Promote Cybersecurity in 
International Arbitration.

7. When acting for claimants, we will seek 
to use the time between the filing of the 
arbitration and the initial procedural 
conference to prepare the first merits 
submission so that the schedule can 
commence soon after the conference.

8. We will explore whether bifurcation or 
a determination of preliminary issues 
may lead to a quicker and more efficient 
resolution.

8.1 For bifurcated proceedings, we will 
encourage the arbitral tribunal to set 
deadlines and hearing dates that include 
all phases of the case.  This minimizes 
delay at a later stage caused by 

conflicting commitments of the tribunal 
members or counsel. 

8.2 Such a schedule would include a deadline 
for the arbitral tribunal to indicate 
whether the proceeding should continue 
to the next phase.  A reasoned decision 
can follow, but, in the meantime, the 
parties can be drafting the submissions 
in the next phase.

9. In order to avoid delays in drafting the 
award, we will ask the arbitral tribunal to 
include in the initial procedural schedule: 

9.1 the dates on which they will deliberate 
following the hearing, including at least 
one day immediately following the 
hearing; and

9.2 a date by which the award will be issued.

10. We will encourage tribunals to award costs 
at the time of interim decisions, when 
appropriate, in order to discourage time-
wasting or unmeritorious applications.

Evidence
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23. We will consider settlement options at the 
outset of each case and then at appropriate 
points such as when an exchange of 
submissions has clarified issues or a 
preliminary issue has been determined.  
Routes to settlement could include 
negotiations or other non-binding ADR such 
as early neutral evaluation.

24. Where applicable rules or law permit, we will 
consider making a “without prejudice except 
as to costs” settlement offer at an early stage.

25. We will consider asking arbitrators to 
provide preliminary views that could 
facilitate settlement.

Settlement Consideration

17. In order for the hearing to focus more 
effectively on the facts and issues that 
need to be decided, we will ask the arbitral 
tribunal to set in the initial procedural order: 

17.1 a date following the final written 
submissions on which they will confer 
regarding the issues in the case and the 
upcoming hearing, and 

17.2 a date for a prehearing conference at 
which they can discuss with the parties 
the disputed facts and issues on which 
they hope the hearing will focus.

18. We will consider the use of 
videoconferencing for testimony of 
witnesses who are located far from the 
hearing venue and whose testimony is 
expected to be less than two hours.

19. We will generally encourage the use of a 
chess-clock process (fixed time limits) for 
hearings.

20. We will not automatically request post-
hearing briefs. We will consider in each case 
whether they would be helpful, and, if so, 
we will seek to limit the briefing to specific 
issues identified by the tribunal.

21. We will consider alternative briefing 
formats, such as the use of detailed outlines 
rather than narrative briefs, to focus the 
issues and to make the briefs more useful to 
the tribunal.

22. We will seek agreement on a common 
summary format for costs schedules to 
facilitate the tribunal’s comparison and to 
avoid the expense of removing privileged 
information from daily time entries.  We will 
also consider whether any argument about 
entitlement to costs is necessary.

The Hearing
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I. INTRODUCTION 

A well-drafted arbitration clause can save costs and time at the 
inception of a dispute, facilitate a more efficient arbitration, and even 
deter breaches of the agreement by providing an effective dispute 
resolution mechanism.  An arbitration clause need not be complex to 
be effective, but it is prudent to think strategically about the parties’ 
likely posture in any dispute and how that posture should translate 
into an arbitration clause that maximizes the prospect of successful, 
efficient dispute resolution.   

No single arbitration clause is suitable for all contracts.  The drafting 
of an arbitration clause for international contracts should be 
informed by careful consideration of the nature of the contract, the 
parties to the contract, the types of disputes that might be expected 
to arise under the contract and the jurisdictions likely to be involved 
in any dispute or enforcement procedure.  Drafting an appropriate 
clause also requires an understanding of any circumstances that may 
call for special provisions, such as provisions addressing interim 
relief, confidentiality, or joinder and consolidation in a multiparty or 
multi-contract dispute.   

This publication provides a framework for building a clause that is 
suitable to the specific transaction at issue and suggests language to 
address some of the common drafting issues that arise in complex 
arbitration agreements.  This publication is divided into two key 
sections:  
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(i) the basic model clause, which provides a succinct 
arbitration provision that, in one variation or another, will be 
sufficient standing alone in a broad range of contracts and 
should generally be included in every arbitration agreement; 
and  

(ii) optional clauses, which may or may not be appropriate for 
a given agreement in light of its specific circumstances.   

Both sections are accompanied by relevant annotations and 
commentary.   

In addition, included as appendices to this booklet are:  

(i) an overview of frequently considered arbitral seats;  

(ii) an overview of major arbitral rules;  

(iii) a table comparing the rules of the major institutions;  

(iv) specific guidance on arbitration clauses for investor-state 
contracts;  

(v) Debevoise’s Efficiency Protocol (2018), reflecting our 
evolving insights into procedures that can make arbitrations 
faster and less costly; and 

(vi) Debevoise’s Protocol to Promote Cybersecurity in 
International Arbitration, which provides useful guidance for 
devising procedures to manage the risk of cybersecurity 
threats.  
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The model clause, while offering a number of specific options, does 
not exhaust all the possible provisions that may be desirable in 
particular contracts.  This model clause should therefore serve as the 
beginning, not the end, of the process of drafting an arbitration 
clause.  
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II. MODEL ARBITRATION CLAUSE 

Any dispute, controversy, or claim arising out of, relating to, or in 
connection with this contract, including with respect to the 
formation, applicability, breach, termination, validity or 
enforceability thereof,a shall be resolved by arbitration.  The 
arbitration shall be conducted by [one or three] arbitrators,b in 
accordance with [identify rules] in effect at the time of the 
arbitration,c except as they may be modified herein or by mutual 
agreement of the parties.  [Method of selection of arbitrators.]d  
The seat of the arbitration shall be [city, country],e and it shall be 
conducted in the [specify] language.f  The arbitration award shall 
be final and binding on the parties, and the parties undertake to 
carry out any award without delay.g  Judgment upon the award 
may be entered by any court having jurisdiction of the award or 
having jurisdiction over the relevant party or its assets.h 

Annotated Commentary to Model Arbitration Clause 

a. Broad/Narrow 
In most instances, parties will want to submit all disputes to 
arbitration.  It is possible however to agree to arbitrate only specific 
types or categories of disputes.  In that case, the scope of arbitration 
should be carefully and precisely delineated in the arbitration clause.  
Even with careful drafting, there is a significant risk that when a 
dispute arises, one party will claim that the dispute does not fall 
within the scope of the arbitration clause.  Such a preliminary 
dispute will delay and make eventual resolution of the primary 
dispute more expensive.  For that reason, it is preferable to use a 
broad clause as the model text proposes.  
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When a narrow arbitration clause is used, the clause should explicitly 
state whether the arbitrability of any particular dispute shall be 
decided in the first instance, through arbitration or by the courts. 

In some instances, arbitration agreements include “split” clauses, 
which provide for arbitration or court litigation at a party’s option.  
Such clauses must be drafted with caution because they may be 
unenforceable in certain jurisdictions.  For further information on 
split clauses, see Section III.1.b in the Optional Clauses section below.  

b. Number of Arbitrators 
The decision to select one or three arbitrators depends on the nature 
of the contract, the likely amount in dispute, and the complexity of 
the potential controversies.  Having one arbitrator is less expensive 
and generally more expeditious, so it may be preferred for smaller 
disputes or disputes raising simple issues.  A three-person tribunal 
may be appropriate for complex factual and legal issues.  A three-
arbitrator panel also provides the parties with more control over the 
composition of the tribunal, because each party will normally select 
one arbitrator, and the parties will also be able to influence the 
selection of the third arbitrator (who serves as chair of the tribunal).  
If the dispute is to be heard before a single arbitrator and the parties 
cannot agree on the identity of the arbitrator, the administering 
institution will ordinarily appoint the arbitrator.  For more 
information about arbitrator selection methods, see Section II.d 
below. 

Tribunals of more than three arbitrators are rare.  It is never 
advisable to select an even number of arbitrators.  In fact, the law in 
some jurisdictions prohibits the selection of an even number of 
arbitrators.  These include France and Austria in domestic 
arbitrations and the Netherlands, Italy and Egypt more generally 
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(see, e.g., French Code of Civil Procedure, Article 1453; Austrian Code 
of Civil Procedure, § 586; Netherlands Code of Civil Procedure, 
Article 1026(1); Italian Code of Civil Procedure, Article 809; Egyptian 
Arbitration Law, Article 15(2)). 

Applicable arbitration rules will also contain provisions on the 
number of arbitrators in the event that the parties do not specify the 
number of arbitrators in their agreement.  Some rules provide that 
one arbitrator is the default, except that the appointing institution 
may appoint three arbitrators if it determines that the dispute 
warrants a three-arbitrator tribunal.  These include the International 
Arbitration Rules of the American Arbitration Association’s )the 
“AAA’s”) International Center for Dispute Resolution (the “ICDR 
Rules”) (Article 11), the Rules of Arbitration of the International 
Chamber of Commerce (the “ICC Rules”) (Article 12(2)), the Rules 
of the London Court of International Arbitration (the “LCIA Rules”) 
(Article 5.8) and the Singapore International Arbitration Centre 
Arbitration Rules (the “SIAC Rules”) (Rule 9.1).   

Other sets of rules provide for a default of three arbitrators.  These 
include the Convention on the Settlement of Investment Disputes 
between States and Nationals of Other States (the “ICSID 
Convention”) (Article 37(2)(b)) and the United Nations 
Commission on International Trade Law Arbitration Rules (the 
“UNCITRAL Rules”) (Article 7(1)).   

The Hong Kong International Arbitration Centre Administered 
Arbitration Rules (the “HKIAC Rules”) (Article 6.1) and the Rules of 
the Arbitration Institute of the Stockholm Chamber of Commerce 
(the “SCC Rules”) (Article 16.2) have no default and instead provide 
that the appointing institution will determine whether one or three 
arbitrators should be appointed.  
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c. Rules 
Appendix 2 in this booklet contains suggested language for selecting 
arbitral rules and considerations for choosing among them.  In 
addition, Appendix 3 contains a table comparing features of the 
main sets of arbitral rules.  Unless otherwise noted, the versions of 
the rules cited throughout this booklet are the versions listed in 
Appendix 3. If other rules not mentioned here are being considered 
for a particular transaction, it is important to obtain the advice of 
experienced international arbitration counsel.  

One of the key choices in selecting a set of arbitration rules is 
whether to opt for institutional arbitration or ad hoc arbitration.  In 
institutional arbitration, an arbitral institution provides 
administrative assistance with running an arbitration in exchange 
for a fee.  This can include, for example, facilitating communications 
between the parties and the arbitrators, arranging for hearings, 
collecting deposits from the parties and paying the arbitrators.  In 
addition to providing these administrative services, administering 
institutions can assist in ensuring that arbitrators do their job 
safeguarding the quality of the award.   

Ad hoc arbitration requires the parties to attend to the administrative 
details of the arbitration themselves.  Although ad hoc rules may 
provide cost savings in some cases—particularly if the parties are 
experienced in international arbitration—the relatively low 
administrative fee charged by administering institutions often 
provides good value. 

Jurisdiction-specific constraints may also apply.  For example, ad hoc 
arbitrations seated in mainland China generally will not be 
recognized under China’s arbitration law.  However, the Supreme 
People’s Court issued a judicial interpretation in January 2017 
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indicating that ad hoc arbitrations may be recognized if the two 
parties are both registered in free trade zones and certain other 
conditions are satisfied.  Nonetheless, the safer course is to choose 
institutional arbitration if a party is unable to avoid agreeing to 
arbitration in mainland China. 

In selecting rules to govern the arbitration, counsel should consider 
whether the client is more likely to be the claimant or the 
respondent in any arbitration.  Certain rules provide for fee 
arrangements that require the claimant to bear more up-front costs.  
Also, if there is some possibility that the other party will refuse to 
participate in the arbitration, it is important to select one of the 
arbitration institutions or ad hoc rules cited in Appendix 2, as each 
has rules permitting the arbitration to proceed in the absence of a 
party (see, e.g., ICC Rules, Article 6(8); ICDR Rules, Article 26; LCIA 
Rules, Article 15.8; UNCITRAL Rules, Article 30; SCC Rules, Article 
35; SIAC Rules, Rules 20.9, 27(l); HKIAC Rules, Article 26).  These 
rules make it easier to commence arbitration in circumstances in 
which the other party declines to participate.  If the arbitration 
clause or the applicable rules do not allow the arbitration to proceed 
in the absence of a party, lengthy and costly court proceedings to 
compel arbitration may be necessary. 

For institutional arbitrations, the ICDR Rules, the ICC Rules or the 
LCIA Rules are particularly recommended.  These institutions 
operate on a global basis, and their rules can be selected for 
arbitrations seated anywhere between parties of any nationality in 
respect of a dispute in any jurisdiction.  A number of major regional 
arbitration centers also offer rules that can be used for arbitration 
worldwide including the SCC Rules, the SIAC Rules and the HKIAC 
Rules.   
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Because the major arbitration institutions amend their rules from 
time to time, it is generally desirable to select the version of the rules 
in effect at the time of the arbitration, except as they may be 
modified by mutual agreement of the parties, so that the parties may 
take advantage of rule amendments or revisions introduced between 
the date the agreement to arbitrate becomes effective and the date 
on which a dispute is referred to arbitration under such agreement.  
Most rules provide that, in the absence of agreement to the contrary, 
the choice of a particular set of rules refers to the rules in effect on 
the date of commencement of the arbitration (see, e.g., ICDR Rules, 
Article 1.1; ICC Rules, Article 6(1); LCIA Rules, Preamble; SCC Rules, 
Preamble; SIAC Rules, Rule 1.2; HKIAC Rules, Article 1.3).  Where 
the parties wish to adopt the rules in existence at the time of 
contracting, they should do so expressly in the arbitration clause.  

For ad hoc arbitrations, the Rules for Non-Administered 
International Arbitration of the CPR International Institute for 
Conflict Prevention & Resolution (“CPR Rules”) or the UNCITRAL 
Rules are recommended.  Arbitration agreements in investor-State 
contracts are discussed further in Appendix 4. 

There are potentially significant differences among the major rules, 
including on important substantive issues such as waiver of certain 
types of damages.  See Appendix 3.  For these reasons, careful 
attention needs to be paid when selecting the applicable rules. 

d. Method of Selecting Arbitrators 
In most cases, the default method for selecting arbitrators in the 
rules is satisfactory, and additional text on the subject in the clause is 
unnecessary.  For other cases, the variants described below should be 
considered.  For the appointment of arbitrators in multiparty or 
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multi-contract transactions, see Section III.1.c in the Optional 
Clauses section below.  

The words “except as they may be modified herein or by mutual 
agreement of the parties” may be omitted from the clause if the 
parties are content to follow the arbitrator selection method in the 
selected rules and do not otherwise modify the rules in the 
arbitration clause. 

In both institutional and ad hoc arbitration, an “appointing authority” 
is typically responsible for appointing arbitrators when the parties 
fail to nominate them.  The appointing authority may also be 
responsible for confirming the parties’ nominees or considering 
challenges to party-appointed arbitrators.  In administered 
arbitrations, the arbitration rules usually provide that the 
administering institution will act as appointing authority (see, e.g., 
ICDR Rules, Article 12 (ICDR); ICC Rules, Articles 12-15 (ICC 
International Court of Arbitration); LCIA Rules, Article 5 (LCIA 
Court); SCC Rules, Article 17  (SCC Board of Directors); SIAC Rules, 
Rules 9-11 (President of the SIAC Court of Arbitration); HKIAC 
Rules, Articles 7, 8 (HKIAC Council)).  In UNCITRAL or other ad 
hoc arbitrations, the parties should provide for an appointing 
authority in the arbitration clause.  The ICC International Court of 
Arbitration, the ICDR, the LCIA and the Permanent Court of 
Arbitration (“PCA”) are most often used as appointing authorities 
and are all highly recommended.  
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If the parties are not satisfied with the default appointment method 
in the applicable rules, the following variants may be considered: 

One Arbitrator, Variant 1:  Agreement by Parties and Default 
Appointment by Arbitration Institution 

“The parties agree to seek to reach agreement on the 
identity of the sole arbitrator within [30 days] after the 
initiation of arbitration.  If the parties do not reach 
agreement on the sole arbitrator, then [name of 
appointing authority] shall appoint the sole arbitrator 
within [30 days].” 

One Arbitrator, Variant 2:  Respondent Chooses from Pre-
selected List 

“The parties agree that the sole arbitrator shall be one of 
the persons listed on Schedule [x] hereto.  Within [30 
days] after receiving the request for arbitration, the 
respondent shall select one of those persons, and such 
person shall serve as arbitrator.  In the event such 
person is unable to serve, the respondent shall, within 
[10 days] after receipt from that person of notice of such 
inability, select another person from the list in 
Schedule [x] hereto, and such person shall serve as 
arbitrator.  If necessary, this process shall continue 
until the arbitrator is so designated.  In the event that 
none of the arbitrators listed on Schedule [x] hereto is 
able to serve, the sole arbitrator shall be appointed by 
[name of institution].” 
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Three Arbitrators: 

“The claimant shall nominate an arbitrator in its 
request for arbitration.  The respondent shall nominate 
an arbitrator within [30 days] of the receipt of the 
request for arbitration.  The two arbitrators nominated 
by the parties shall nominate a third arbitrator within 
[30 days] after the nomination of the later-nominated 
arbitrator.  The third arbitrator shall act as chair of the 
tribunal.  If any of the three arbitrators are not 
nominated within the time prescribed above, then the 
[name of the institution] shall appoint the arbitrator(s).”  

e. Seat of the Arbitration 
The juridical “seat” of an arbitration is the jurisdiction in which the 
arbitration is legally based.  This may be different from the location 
of any hearings.  It may also differ from the law governing the 
substance of the contract, which should be specified in addition to 
the arbitration clause.  The law of the seat (the “lex arbitri”) governs 
a number of aspects of the arbitration procedure and the resulting 
award.  Some considerations regarding selection of a seat are 
provided in Appendix 1.   

Before selecting a seat of an arbitration, counsel should carefully 
review the arbitration law of the proposed seat and the history of 
court interference with arbitrations at that seat.  Mandatory 
procedural rules, if any, of the legal seat of the arbitration cannot be 
overcome by agreement of the parties or by rulings of the arbitrators.  
In addition, national courts in the country of the seat have the power 
to review and potentially set aside awards on grounds specified in 
their own national laws.  Awards set aside by courts at the seat of the 
arbitration may not be enforceable elsewhere.  For these reasons, it is 
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important to choose a seat where the courts are not likely to hinder 
arbitration of disputes and to ensure that the agreement does not 
contain provisions inconsistent with the mandatory law of the seat.   

f. Language 
If the parties are from countries with different languages, it is 
important to provide for the language of the arbitration.  In the 
absence of such a provision, arbitrators will most often select the 
language of the contract as the language of the arbitration, but this is 
not always the case.   

It is advisable to select only one language in most cases.  Selecting 
more than one language can add to the cost and length of 
proceedings because of the need to translate materials and testimony 
into both languages.   

If a party wishes to make clear that it may submit documents or 
witness testimony in a language other than the selected language of 
the arbitration, with appropriate translation, the following wording 
may be added:  

“but either party may submit testimony or documentary 
evidence in any other language if it provides [, upon the 
request of the other party,] a translation into [specify 
language] of any such testimony or documentary 
evidence.” 

g. Finality of the Award 
Although most rules provide that arbitral awards are final and 
binding on the parties, it is generally preferable to include this 
language as a safeguard.  In addition, the following language is 
recommended where the law of the seat is uncertain or unduly broad 
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as to the grounds for set-aside or challenging the enforcement of 
awards:   

“The parties waive their right to any form of recourse 
based on grounds other than those contained in the 
United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards of 1958 insofar 
as such waiver can validly be made.” 

The United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (“New York Convention”) 
provides that a court may refuse to enforce a foreign or international 
arbitral award only on limited grounds, generally focusing on 
considerations of basic fairness.  The courts of most arbitration-
friendly countries have construed the New York Convention’s 
defenses to enforcement narrowly and hold that they represent the 
exclusive means for challenging the enforcement of a foreign or 
international award. 

For arbitrations seated in England and Wales, the Arbitration Act 
1996 allows a party to seek judicial determinations of questions of 
English law, either during the proceeding or on appeal from the 
award.  Parties may exclude such determinations by inserting the 
following language: 

“The parties expressly agree that leave to appeal under 
section 69(1) or an application for the determination of 
a preliminary point of law under section 45 of the 
Arbitration Act 1996 may not be sought with respect to 
any question of law arising out of an award or in the 
course of the proceedings.” 
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Although an express reference to section 69 is not essential, the 
exclusion of rights of appeal must be clear.  Provisions in the 
arbitration agreement that the award shall be “final, conclusive and 
binding,” for example, have been held by English courts not to be 
sufficient to exclude this right of appeal.  Notably, the English courts 
have held that an ICC arbitration clause acts as an exclusion clause, 
since the ICC Rules state that the parties “have waived their right to 
any form of recourse insofar as such waiver can validly be made” (see 
ICC Rules, Article 35(6)).  The LCIA Rules contain a similar 
provision that states “the parties also waive irrevocably their right to 
any form of appeal, review or recourse to any state court or other 
legal authority, insofar as such waiver shall not be prohibited under 
any applicable law” (see LCIA Rules Article 26.8 and also 29.2, which 
waives any right of appeal of any determination of the LCIA Court).  
Therefore, reference to the LCIA Rules also should be interpreted to 
include an agreement to an exclusion clause.  The 2010 revision of 
the UNCITRAL Rules contains a broad model waiver statement in 
its Annex, which should also be effective.  Reference to the ICDR 
Rules will probably not be considered a waiver, however, because 
they do not include such a provision. 

National laws at the seat of arbitration may have specific regimes for 
set-aside and challenge of awards.  Legislation in Russia, for example, 
allows the parties to waive the right to challenge an arbitral award in 
an institutional arbitration but not an ad hoc arbitration.  Where 
parties have included such an exclusion in their arbitration 
agreement, any application to set aside the award will be dismissed 
by the Russian state court.  Before agreeing to a provision waiving 
any right of recourse against an award, parties should carefully 
consider the consequences of giving up all rights to challenge the 
award, including on grounds such as corruption of the arbitrators, 
lack of fair notice of the proceeding, or lack of jurisdiction. 
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h. Jurisdiction to Enter Judgment 
The language regarding jurisdiction to enter judgment on the award 
is recommended to avoid collateral litigation over the proper venue 
for an action to enforce the award.  
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III. OPTIONAL CLAUSES 

In addition to the issues addressed in the commentary above, the 
circumstances of each case may also make it appropriate to address 
other topics within the arbitration clause.  These fall into seven 
broad categories, discussed further below.  

1. Structure of the Arbitration 

a. Negotiation, Conciliation or Mediation 
Parties sometimes want to require that arbitration be preceded by 
efforts to negotiate a mutually satisfactory result or by conciliation 
or mediation.  Clauses with these provisions are sometimes called 
“tiered” dispute resolution clauses.  Negotiation, conciliation, and 
mediation may provide a less costly means of resolving a dispute 
than arbitration and may also be more effective in preserving a 
continuing relationship among the parties than more adversarial 
processes.   

Including a provision for pre-dispute negotiation, mediation or 
conciliation in the contract makes it more likely that the parties will 
make use of one of these procedures.  In the absence of such a 
provision, it may be difficult for either party to suggest resort to one 
of these procedures in the midst of a dispute because of the concern 
that to do so may signal a weakness in its position.  Such procedures 
are more likely to be successful if the contract at issue involves an 
ongoing project or a relationship between the parties.  To further 
increase the likelihood of success, it may be advisable to specify that 
a senior executive from each party should participate in such 
negotiations. 
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Clauses imposing a negotiation, mediation or conciliation 
requirement should be used with care, however, because they are 
subject to abuse by a party wishing to delay arbitration.  If such a 
provision is included, it is important to include the language below 
(starting with “notwithstanding”) to make clear that either party 
may commence arbitration at any time or after a short specified time 
period for negotiation, conciliation or mediation, to prevent the risk 
that the parties will become embroiled in collateral litigation over 
whether a party failed to meet a condition precedent to the 
arbitration.  It is also wise to specify that any disputes about 
compliance with such an obligation are themselves subject to 
arbitration so that a delaying party does not attempt to litigate the 
question in court. 

The following language may be used if the parties wish to agree to 
mandatory pre-arbitration negotiation, conciliation, or mediation: 

“In the event of any dispute, controversy or claim 
arising out of, relating to or in connection with this 
contract, or the breach, termination or validity thereof, 
a party wishing to commence arbitration shall first 
serve notice on the proposed respondent(s) that a 
dispute has arisen and demand that [negotiation, 
conciliation or mediation] commence.” 

[Specify procedure of negotiation, conciliation or 
mediation.]   

“Notwithstanding anything else contained herein, any 
party to such [negotiation, conciliation or mediation] 
shall have the right to commence arbitration at any 
time after the expiration of [30 days] after service of 
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such demand for [negotiation, conciliation or mediation] 
under this subsection.  Any disputes concerning the 
propriety of the commencement of the arbitration shall 
be finally settled by the arbitral tribunal.” 

Many arbitral institutions have published mediation or conciliation 
rules and procedures that complement their arbitration rules.  Where 
this is so, it will generally be advisable to adopt the same institution’s 
procedures for mediation.  Where this is not possible (e.g., where the 
arbitration provision calls for UNCITRAL Rules), the mediation 
procedures promulgated by the ICDR, ICC, LCIA and CPR are 
preferred. 

b. Split Clauses  
“Split” or “hybrid” clauses allow one or both parties the right to elect 
litigation or arbitration once the dispute has arisen.  These clauses 
have the advantage of allowing the most appropriate dispute 
resolution mechanism to be selected once the nature of the dispute 
and the location of the respondent’s assets are actually known.  
However, careful consideration needs to be given to the inclusion of 
such clauses because in some jurisdictions they are not considered to 
be a proper reference to arbitration and are, therefore, invalid.  In 
other jurisdictions, the validity of split clauses has not yet been 
tested.  Even if split clauses are confirmed to be valid in the seat of 
arbitration, advice should also be sought on their validity in any 
jurisdiction of potential enforcement of an award. 

Split clauses are of two types:  “sole option,” where one party has the 
right of election, and “mutual option,” where both parties have the 
right of election.  Mutual option clauses can be very complex and run 
the risk of parallel proceedings if one party elects to arbitrate and the 
other elects to litigate. 
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If the parties wish to adopt a sole-option provision, the following 
language may be used: 

“Notwithstanding [the initial arbitration clause], [Party 
B] hereby agrees that [Party A], at its sole option and for 
its benefit, may choose to submit any such dispute, 
controversy or claim to the courts of [jurisdiction], to 
the jurisdiction of which for the purposes of such 
dispute [Party B] irrevocably submits[, or to any other 
court or courts which have jurisdiction to determine such 
dispute or claim].  Party A shall exercise this election 
promptly.  If arbitration has been commenced by [Party 
B] at the time that [Party A] chooses to submit the 
matter to a court of competent jurisdiction, then such 
arbitration shall be discontinued, unless the arbitral 
tribunal finds that [Party A]’s election was untimely so 
that discontinuing the arbitration would substantially 
prejudice [Party B].” 

Split clauses are enforceable in England and Wales, Australia, 
Hong Kong, and Singapore, among others. 

In the United States, split clauses are generally enforced.  Sole 
option split clauses may be problematic in some situations, as some 
courts have found that one-sided arbitration clauses may be 
unconscionable or otherwise unenforceable (see, e.g., Bragg v. Linden 
Research, Inc., 487 F. Supp. 2d 593, 605-11 (E.D. Pa. 2007) (California 
law); Ticknor v. Choice Hotels Int’l, Inc., 265 F.3d 931, 939-40 (9th Cir. 
2001) (Montana law); and Wolfman v. Herbstritt, 495 N.Y.S.2d 220 
(App. Div. 1985) (New York law)).  
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In Russia, split clauses that apply symmetrically to both parties are 
enforced.  Sole-option clauses, however, are valid only if they grant 
the choice between arbitration or litigation to the claimant 
regardless of which party is the claimant.  The Supreme Arbitrazh 
(Commercial) Court of the Russian Federation has ruled that clauses 
that grant an option only to one party violate the principle of 
equality and the adversary nature of the arbitral process (Decision of 
Presidium of Supreme Arbitrazh Court No. 1831/12, case No. A40-
49223/11-112-401, June 19, 2012).  Recent court practice, however, 
suggests that the Russian courts will only strike down the 
asymmetric part of the arbitration agreement rather than invalidate 
the arbitration agreement as a whole (see, e.g., Ruling of the Supreme 
Court of the Russian Federation No. 46-KG16-29, Nov. 29, 2016; 
Ruling of the Supreme Court of the Russian Federation No. 310-
EC14-5919, case No. A62-1635/2014, May 27, 2015). 

In China, courts have often set aside or refused to enforce an award 
arising from an arbitration agreement with a split clause.  A 2006 
decision from the Supreme People’s Court clarified that while these 
clauses are disfavored, it is now incumbent on the respondent to 
object to the split clause before the first arbitration hearing is held.  
Otherwise, the respondent will be deemed to have accepted 
arbitration.   

c. Multiparty and Multi-contract Transactions 
If a contract has more than two parties, the arbitration clause may 
need to be adapted to account for the rights of the three or more 
parties.  Similarly, if a transaction involves multiple contracts, parties 
may adapt the arbitration clause(s) to account for consolidated 
proceedings of any disputes arising under the contracts. 
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i. Selection of Three-Member Tribunal 
If there are more than two contracting parties, individual selection of 
arbitrators for a three-member tribunal is impractical.  Under most 
institutional rules, the institution will appoint all three members 
unless all claimants jointly agree on one nomination and all 
respondents jointly agree on another (see, e.g., ICC Rules, Articles 
12(6)-12(8); ICDR Rules, Article 12(5); LCIA Rules, Article 8.1; 
UNCITRAL Rules, Article 10; SCC Rules, Article 17(5); SIAC Rules, 
Rule 12.2; HKIAC Rules, Article 8.2).   

The parties are free to vary this procedure by agreement.  The 
following clause may be used where the default rules are 
insufficiently precise or are otherwise undesirable:  

“(a)  If all parties to this arbitration agree that the 
alignment of parties as claimants and respondents in 
the request for arbitration is correct, or if no party 
objects to such alignment within [15 days] after receipt 
of the request for arbitration, then each side shall 
nominate one arbitrator within [30 days] of receipt of 
the request for arbitration.  The two arbitrators so 
nominated shall nominate the third arbitrator within 
[30 days] after the nomination of the later-nominated of 
these two arbitrators.  The third arbitrator shall act as 
chair of the tribunal.  If any of the three arbitrators is 
not nominated within the time prescribed above, then 
[name of the administering institution or appointing 
authority] shall appoint that arbitrator.” 

“(b)  If any one of the parties to this arbitration objects 
in writing to the alignment of parties in the request for 
arbitration within [15 days] after receipt of the request, 
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and if the parties do not agree within [15 days] 
thereafter on an alignment of the parties into two sides 
each of which shall appoint an arbitrator, then [name of 
the administering institution or appointing authority] 
shall appoint all three arbitrators.” 

In the alternative, the agreement may provide for the immediate 
selection of all three arbitrators by the institution: 

“If there are more than two parties to an arbitration, 
there shall be three arbitrators, who shall be appointed 
by [name of the administering institution or appointing 
authority].” 

ii. Joinder, Intervention 
The parties should also consider whether to include a clause allowing 
additional contracting parties to be joined to, or voluntarily 
intervene in, an existing arbitration proceeding.  If they do so, they 
should also ensure that all parties who might participate in a dispute 
agree to the joinder and intervention provision, even if they are not 
all parties to the same contract.   

To facilitate joinder and intervention of parties to a number of 
related contracts, financing arrangements or funds agreements (e.g., 
a share purchase agreement and associated escrow agreement), 
parties may either (i) insert identical arbitration clauses in each 
contract that expressly cover disputes under all related agreements 
or (ii) draft an umbrella arbitration agreement signed by all parties.  
In either case, the arbitration clause should specifically list each of 
the agreements that are covered by the joinder and intervention 
provisions. 
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The following language may be used: 

“Any contracting party serving a request for arbitration 
or other document in the arbitration containing a claim, 
including a notice pursuant to this provision (the 
“Notice”), shall send a copy of the Notice to every other 
contracting party.  Any contracting party named as a 
respondent to a claim first set forth in the Notice may 
join any other contracting party as a party to the 
arbitration to afford that party an opportunity to defend 
against the claim or to assert against that party a claim 
that is substantially related to the claim set forth in the 
Notice.  Any contracting party that is not already a party 
to the arbitration may intervene as a party to the 
arbitration to defend against a claim first set forth in 
the Notice or to assert against any other contracting 
party a claim that is substantially related to the claim 
set forth in the Notice. 

Such joinder or intervention shall be made within [30 
days] from the receipt of the relevant Notice by a 
written notice specifying the joinder or intervention 
and setting forth the new claim or defense asserted.  If 
any party so requests within [30 days] after receipt of 
the notice of joinder or intervention, the tribunal shall 
decide whether the joinder or intervention is admissible 
under the terms of this clause and whether and to what 
extent any related arbitration proceedings between 
contracting parties shall be discontinued in the interest 
of efficiency.  The tribunal’s decision shall be binding. 
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For the avoidance of doubt, the term “claim” as used in 
this clause includes any claim, counterclaim cross-claim, 
and any claim by or against a joined or intervening 
party. 

Any joined or intervening party shall be bound by any 
award rendered by the arbitration tribunal even if such 
party chooses not to participate in the arbitration 
proceedings.” 

Where it is possible to join a party after the arbitral tribunal has been 
nominated or appointed, it is advisable to provide that the 
administering institution shall appoint all three arbitrators as noted 
in Section III.1.c.i above.  If all arbitrators are appointed by the 
administering institution, a joined party cannot later complain that it 
was treated unequally in the selection of arbitrators. 

Many of the prominent arbitral rules contain provisions for joinder 
of third parties but with subtle differences.  The HKIAC Rules and 
SIAC Rules are the most expansive in this respect, and also uniquely 
allow third parties to apply for intervention.   

• The HKIAC Rules permit joinder of a third party without its 
consent where that party is prima facie bound by the arbitration 
agreement (see HKIAC Rules, Article 27.1).  The HKIAC Rules 
also give the HKIAC Council power to join an additional party 
before the arbitral tribunal is confirmed (Article 27.8).  Revisions 
to the HKIAC Rules proposed in August 2017 would further 
expand its joinder provisions to include (i) non-parties to the 
arbitration agreement with consent of all parties and (ii) 
additional parties “bound by a different arbitration agreement 
under the Rules, provided that a common question of law or fact 
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arises, the rights to relief claimed arise out of the same 
transaction or a series of related transactions, and the arbitration 
agreements are compatible” (see Proposed Amended HKIAC 
Administered Arbitration Rules (29 Aug. 2017), Article 27.1(b) 
and (c)). 

• The SIAC Rules similarly allow an additional party to be joined 
to the arbitration without its consent by the tribunal, or prior to 
the constitution of the tribunal by the SIAC Court, provided that 
the additional party appears prima facie to be bound by the 
arbitration agreement (see SIAC Rules 7.1(a), 7.8(a)).  However, 
even a non-party to the arbitration agreement may be joined 
with consent of all parties (see SIAC Rules 7.1(b), 7.8(b)).  

• The UNCITRAL Rules allow third parties to be joined in some 
circumstances, but only if the party to be joined is also a party to 
the same arbitration agreement that governs the existing 
arbitration.  Under the UNCITRAL Rules, the arbitral tribunal 
may allow joinder unless it finds that allowing joinder would 
prejudice any of the new or existing parties (see UNCITRAL 
Rules, Article 17(5)). 

• The ICC and ICDR Rules also contain joinder provisions.  
However, they do not permit joinder after any arbitrator has 
been confirmed or appointed except with the consent of all 
parties, including the party to be joined (ICC Rules, Article 7(1); 
ICDR Rules, Article 7(1)).  At the cost of reduced flexibility, this 
avoids the risk that a later-joined party may challenge the award 
on the ground that it was unfairly denied an opportunity to 
participate in the selection of arbitrators.  Under the ICDR Rules, 
any jurisdictional issues are referred to the arbitral tribunal once 
constituted (ICDR Rules, Articles 7(1) & 19). 
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• Under the ICC Rules, the ICC Court initially determines 
whether (i) all of the arbitration agreements call for the 
application of the ICC Rules and (ii) the ICC Court is prima facie 
satisfied that the agreements may be “compatible” and that the 
parties may have agreed that their disputes can be determined 
together in a single arbitration (ICC Rules, Article 6(4)).  
Arbitration agreements are not compatible, for instance, where 
they specify different seats of arbitration or different numbers of 
arbitrators.  If all parties are not signatories to all of the relevant 
agreements, the ICC Court will evaluate the nature of the 
relationships and may prohibit joinder if the contracts deal with 
different legal relationships, even if they are part of the same 
economic transaction.  For example, the ICC Secretariat has 
indicated that the ICC Court will typically not allow joinder in 
disputes involving an owner-contractor-subcontractor 
relationship without the agreement of all parties, whether 
provided at the time of the arbitration or agreed upon in the 
arbitration clause itself, because the legal relationships are 
usually entirely distinct (see ICC Secretariat Guide Section 3-249). 

• Under the SCC Rules, any request for joinder is first considered 
by the SCC Board, which may reject the request if it determines 
that the SCC manifestly lacks jurisdiction over the dispute 
between the parties, including the additional party requested to 
be joined (SCC Rules, Articles 13(1)-(6)).  If the SCC Board 
decides to grant the request for joinder, any jurisdictional issues 
are decided by the arbitral tribunal.  (SCC Rules, Article 13(7)).  
The rules allow for joinder to occur after arbitrators have been 
appointed, but if a joined party does not agree to the already 
appointed arbitrators, the SCC Board may release the arbitrators 
and appoint an entirely new arbitral tribunal unless the parties 
agree otherwise (SCC Rules, Article 13(8)). 
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• Unlike the other major institutional rules discussed above, the 
LCIA Rules provide for joinder only with the consent of the 
party to be joined and therefore may be less effective than the 
other sets of rules discussed above (see LCIA Rules, Article 
22.1(viii) (allowing joinder only where the party to be joined has 
consented in writing)).  The provision in the LCIA Rules permits 
one party to the arbitration, usually the respondent, to add to the 
proceeding a party that may or may not have been a signatory to 
the contract underlying the dispute, as long as that additional 
party agrees even if the other party to the arbitration does not 
agree. 

• The HKIAC Rules and SIAC Rules are unique among the rules 
cited here in that they permit a third party to intervene by  
initiating an application for joinder independently of the parties 
to the existing arbitration (see HKIAC Rules, Article 27.6; SIAC 
Rules, Rules 7.1 and 7.8).  

In any case, if the parties wish to provide for joinder or intervention 
in circumstances other than those allowed by the selected rules, they 
should include in their agreement language that expressly provides 
for joinder and intervention as discussed above.   

iii. Consolidation  
Parties to multiparty or related contracts should also consider 
expressly providing for the consolidation of parallel arbitration 
proceedings.  It may be desirable to do so in addition to the joinder 
provision because the two clauses are not necessarily 
interchangeable: 

• First, the model joinder clause provides for notice of claims to be 
provided to all parties to the agreements at issue, while the 
model consolidation clause set forth below does not.  The 
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consolidation clause will therefore be most useful to a party that 
already has knowledge of the claims and potential claims.   

• Second, the model joinder provision requires tribunal
intervention only if a party objects to the joinder or intervention,
while the model consolidation provision requires tribunal
approval in every case, which could impose additional costs.

• Third, a consolidation provision may be more effective in
avoiding duplication where multiple arbitrations have been
commenced before a joinder provision can be invoked.

A. Institutional Rules
Many institutional rules, discussed below, have recently been revised 
to provide a useful framework for consolidations.  See Appendix 2.  
The ICDR, ICC, SCC, SIAC and HKIAC Rules all permit 
consolidation at the request of any party to any dispute, even in the 
absence of consent from all other parties, with some distinctions:   

The ICC and the ICDR Rules allow consolidation where (i) the 
claims arise under the same arbitration agreement or (ii) the 
arbitrations are between the same parties, they relate to claims that 
arise in connection with the same legal relationship, and the 
arbitration agreements are compatible (ICC Rules, Article 10; ICDR 
Rules, Article 8(1)).  The SIAC Rules are similar except that the 
arbitrations sought to be consolidated need not be between the same 
parties (SIAC Rules, Rules 8.1, 8.7). 

The HKIAC Rules also are similar to the ICC and ICDR Rules 
except that claims made under different arbitration agreements must 
have a common question of law or fact and the rights to relief 
claimed must be in respect of, or arise out of, the same transaction or 
series of transactions (HKIAC Rules, Article 28.1).   
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The SCC Rules allow for consolidation at the request of a party if 
“(i) the parties agree to consolidate; (ii) all the claims are made under 
the same arbitration agreement; or (iii) where the claims are made 
under more than one arbitration agreement, the relief sought arises 
out of the same transaction or series of transactions” and the 
arbitration agreements are compatible (SCC Rules, Article 15).  

The LCIA Rules allow a tribunal to consolidate proceedings in two 
situations: (i) when the parties agree to consolidation in writing and 
when the LCIA Court approves, and (ii) when arbitrations have 
commenced, under either the same or compatible arbitration 
agreements, between the same parties (LCIA Rules, Articles 22.1(ix)-
(x)).  If the tribunal has not yet been constituted, the LCIA Rules 
provide the LCIA Court with similar power to order consolidation 
(LCIA Rules, Article 22.6). 

Under the ICC, SCC and HKIAC Rules, only the relevant 
institutional body has the authority to consolidate parallel 
arbitrations.  The ICDR Rules allow the ICDR to appoint a 
consolidation arbitrator to decide on issues of consolidation (ICDR 
Rules, Article 8).  The SIAC Rules empower the arbitral tribunal to 
decide on applications for consolidation, but in the absence of party 
consent to the consolidation, consolidation is permitted only if the 
same tribunal has been constituted or no tribunal has been 
constituted in the other arbitrations (SIAC Rules, Rule 8.7).   

The HKIAC and ICDR Rules further provide that once the decision 
to consolidate has been made, the parties to all relevant arbitrations 
shall be deemed to have waived their right to designate an arbitrator, 
and the HKIAC or, under the ICDR Rules, the appointed 
consolidation arbitrator shall instead appoint the arbitral tribunal 
(HKIAC Rules, Article 28.6; ICDR Rules, Article 8(6)).  The SIAC 
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Rules contain a similar waiver provision for any party who has not 
participated in the constitution of the tribunal (SIAC Rules, Rule 
8.12). 

In cases where the rules permit consolidation of claims between 
different parties, the waiver of the right to appoint a member of the 
tribunal avoids the earlier-mentioned issue that a party may 
challenge the award on the ground that it was unfairly denied an 
opportunity to participate in the selection of arbitrators on an equal 
footing with the other parties.  Notably, the HKIAC Rules also 
provide that the parties waive any objection, on the basis of the 
HKIAC’s decision to consolidate, to the validity or enforcement of 
any award made by the arbitral tribunal in the consolidated 
proceedings, insofar as such waiver can be validly made (HKIAC 
Rules, Article 28.8). 

Consolidation clauses should be tailored to the particular situation 
presented.  If selected rules do not satisfactorily provide for 
consolidation, the following language may be considered for each 
related agreement or as part of an umbrella arbitration agreement 
signed by all parties:  

“In order to facilitate the comprehensive resolution of 
related disputes, and upon request of any party to the 
arbitration proceeding, the arbitration tribunal may 
consolidate the arbitration proceeding with any other 
arbitration proceeding relating to this agreement or to 
[related agreements].  The arbitration tribunal shall not 
consolidate such arbitrations unless it determines that 
(i) there are issues of fact or law common to the two 
proceedings so that a consolidated proceeding would be 
more efficient than separate proceedings, and (ii) no 
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party would be prejudiced as a result of such 
consolidation through undue delay or otherwise.  In the 
event of different rulings on this question by arbitration 
tribunal(s) constituted hereunder or under the [the 
related agreement(s)], the ruling of the [identify one 
panel] shall control.”   

As an alternative, if the drafter considers that consolidation may be 
undesirable, it may be appropriate to include language providing that 
consolidation shall not be made unless parties to all of the disputes 
consent.  Such a clause would make consolidation significantly less 
likely.  

B. National Laws
National laws may also permit or restrict consolidation in certain 
circumstances.  For example, the arbitration law of the Netherlands 
permits, in certain circumstances and unless agreed otherwise, an 
arbitration seated in the Netherlands to be consolidated with one or 
more other arbitrations seated within or outside the Netherlands 
(Article 1046 of the Netherlands Code of Civil Procedure).  A request 
to consolidate can be granted by the tribunal seated in the 
Netherlands at a party’s request even without the consent of the 
other party.  Consolidation may be ordered only if it does not cause 
unreasonable delay in the pending proceedings and where the 
arbitral proceedings are so closely connected that good 
administration of justice renders it expedient to hear and determine 
them together to avoid the risk of irreconcilable decisions resulting 
from separate proceedings.  

In a number of jurisdictions in the United States, such as California, 
Georgia, Massachusetts and New Jersey, state law permits 
consolidation without the consent of all the parties to an arbitration 
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agreement (see also Section 10 of the Revised Uniform Arbitration 
Act, which has been enacted by a number of States).  The Federal 
Arbitration Act (“FAA”) (Title 9, United States Code) does not 
expressly address the issue of consolidation, and courts in the United 
States have overwhelmingly held that the FAA does not itself 
authorize consolidation of multiple arbitrations in the absence of the 
parties’ agreement (e.g., Gov’t of U.K. v. Boeing Co., 998 F.2d 68, 73-74 
(2d Cir. 1993), overruled on other grounds by Green Tree Fin. Corp. v. 
Bazzle, 539 U.S. 444 (2003); Protective Life Ins. Corp. v. Lincoln Nat'l 
Life Ins. Corp., 873 F.2d 281, 282 (11th Cir. 1989)).  The availability of 
state law procedures in international cases seated in the United 
States remains uncertain, and parties should not rely on the 
availability or exclusion of such procedures unless expressly specified 
in the arbitration clause.  See Appendix 1, Section A.4. 

C. Selection of Arbitrator(s) 
Unless the parties decide on rules under which consolidation leads to 
waiver of the right to designate an arbitrator such as the HKIAC or 
ICDR Rules and if consolidation is a real possibility, language should 
be included in the agreement providing a procedure for the selection 
of arbitrators.  Three options for the consolidated proceedings exist. 

First, if one contract is primary (e.g., in a construction situation, the 
contract between the owner and the general contractor), the parties 
can provide that the arbitration tribunal constituted under that 
primary contract will be the one to hear the consolidated 
proceedings: 

“In the case of a consolidated proceeding, the arbitrators 
in the consolidated proceeding shall be the members of 
the arbitration tribunal that was first filed pursuant to 
[name of primary agreement].” 



III.  Optional Clauses 

36 
 

© 2018 Debevoise & Plimpton LLP.  All Rights Reserved. 

Second, the parties can provide that the arbitration tribunal in the 
first-filed arbitration pursuant to any of a series of related contracts 
will be the tribunal for the consolidated arbitration:  

“In the case of a consolidated proceeding, the arbitrators 
in the consolidated proceeding shall be the arbitration 
tribunal that was appointed for the first-filed of the 
consolidated proceedings pursuant to any one of this 
agreement or [name of related agreements].” 

Third, if the arbitration is institutional, the parties can provide that 
the institution will appoint all of the arbitrators: 

“In the case of a consolidated proceeding, the arbitrators 
in the consolidated proceeding shall be appointed by the 
[name of the institution] at the request of one of the 
disputing parties.” 

A 1992 decision of the highest court of France, however, may call 
into question the validity of the first two methods for selecting 
arbitrators on the ground that they unfairly deny one or more 
parties the right to appoint an arbitrator (Siemens AG & BKMI 
Industrienlagen GmbH v. Dutco Consortium Constr. Co., Ltd., Cass. 1re 
Civ., 7 Jan. 1992, Nos. 89-18.708 & 89-18.726).   

2. Constitution and Powers of the Tribunal 

a. Nationality of the Arbitrator(s) 
Many arbitration rules contain provisions relevant to the nationality 
of arbitrators.  Some sets of rules provide that the sole arbitrator or 
chair of the tribunal must be of a nationality different from the 
parties if the parties are of different nationalities, unless the parties 
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agree otherwise or fail to object (see LCIA Rules, Article 6; SCC Rules, 
Article 17(6); HKIAC Rules, Articles 11.2-11.3).  The LCIA rules 
further specify that a party’s nationality is deemed to include the 
nationality of its controlling shareholder (LCIA Rules, Article 6.2).  
Others provide that the appointing authority, when appointing an 
arbitrator, should consider the nationality of the arbitrator and the 
parties (see ICC Rules, Article 13(1); ICDR Rules, Rule 12(4); 
UNCITRAL Rules, Article 6(7)).  Depending on the rules adopted, 
parties may wish to consider providing that the sole arbitrator or the 
chairman of the tribunal must be a citizen of a country other than 
those of the parties and, if appropriate, their parent companies or 
other controlling interests.  

Nationality requirements may implicate antidiscrimination rules in 
the country of the seat of arbitration.  In England and Wales, 
however, the UK Supreme Court has held that arbitrators do not fall 
within the definition of persons engaged in employment under a 
contract personally to do work, so that appointing parties are not 
bound by laws prohibiting discrimination in employment 
relationships (see Jivraj v. Hashwani, [2011] UKSC 40).  

By making the nationality requirement subject to the applicable law, 
parties may minimize the risk that a nationality provision will be 
used to challenge the validity of an arbitration agreement: 

“The [sole arbitrator/chair of the tribunal] shall not be a 
citizen of either _______ or _______, to the extent the 
applicable law permits.” 

b. Qualifications of the Arbitrator(s) 
In addition, if potential disputes are likely to involve complex 
business, legal or technical issues, parties may include in their 
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agreement a requirement that arbitrators possess specific 
qualifications.  There are risks associated with adopting this 
approach.  In particular, overly stringent qualifications may unduly 
narrow the pool of potential candidates, making it difficult or 
impossible to constitute a tribunal.  Parties also should take into 
account the possibility that the qualifications may not be appropriate 
for every potential dispute that may arise under an agreement.   

Administering institutions usually maintain rosters of highly 
qualified legal and business experts in a wide range of industries.  
This should obviate the need for such a provision in most cases.   

Where parties nevertheless wish to specify criteria for arbitrators, 
the following language may be used: 

“Each arbitrator shall [list qualifications (e.g., “be 
admitted to practice law in [the jurisdiction selected by the 
choice-of-law clause],” “be an attorney experienced in oil 
and gas contracts,” “have a degree in civil engineering,” 
“be fluent in both English and Spanish”)].  An arbitrator 
shall be deemed to meet these qualifications unless a 
party objects within [20 days] after the arbitrator is 
nominated.” 

Any qualifications should be carefully and unambiguously drafted to 
avoid providing an avenue for a party to delay or frustrate 
proceedings by arguing that one or more of the arbitrators does not 
meet the criteria.  The final sentence of the model language is 
important to prevent a losing party from later challenging an award 
on the ground that an arbitrator did not meet the necessary 
qualifications and thus that the tribunal was not validly constituted. 
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c. Independence and Impartiality
It is generally accepted that all arbitrators in international 
arbitrations should be independent and impartial.   

This standard applies to an arbitrator nominated by a party as well as 
to a presiding arbitrator and an arbitrator appointed by an institution. 
If the chosen rules do not expressly provide for this requirement, it is 
desirable to include a provision in the arbitration clause stating:  

“The arbitrator[s] shall be impartial and independent.” 

The leading international rules and many national laws expressly 
impose such a duty and mandate that arbitrators disclose any 
circumstances that might give rise to justifiable doubt concerning 
their independence or impartiality (see ICC Rules, Articles 11(1)–
11(3), 13(2); ICDR Article 13; LCIA Rules, Articles 5(3),–5(5); 
UNCITRAL Rules, Articles 11 and 12(1); SCC Rules, Article 18; SIAC 
Rules, Rules 13.1–13.5; HKIAC Rules, Articles 11.1, 11.4).  In 
addition, the IBA Guidelines on Conflicts of Interest in International 
Arbitration (the “IBA Guidelines”) contain general standards of 
independence and disclosure that may be applied in the selection, 
appointment and continuing service of an arbitrator.  The IBA 
Guidelines, as updated in 2014, are widely regarded as embodying 
international best practices on arbitrator impartiality and 
independence. 

d. Jurisdiction to Determine Jurisdiction
It is generally accepted that arbitration tribunals have the authority 
to determine their own jurisdiction (sometimes known as 
“Kompetenz-Kompetenz” or “compétence de la compétence”).  Major 
rules generally state this expressly (see, e.g., ICDR Rules, Article 
19(1); ICC Rules, Articles 6(3), (9); LCIA Rules, Article 23.1; 
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UNCITRAL Rules, Article 23(1); SIAC Rules, Rule 28.2; HKIAC 
Rules, Article 19.1).  When the rules selected do not explicitly so 
provide, or if the parties wish to leave no doubt regarding their 
intention to invest the tribunal with this authority and thus 
minimize the possibility of protracted litigation in courts over this 
threshold issue, the following language may be included: 

“The arbitral tribunal shall determine the scope of its 
own jurisdiction.” 

The tribunal’s jurisdiction is generally subject to final review by the 
court at the seat of arbitration, and lack of jurisdiction is commonly a 
defense to enforcement elsewhere as well.  But courts in some 
jurisdictions, notably the United States, have treated arbitral 
determinations of jurisdiction as final where the applicable rules 
state that the arbitral tribunal may determine its own jurisdiction 
(see, e.g., Shaw Group Inc. v. Triplefine Int’l Corp., 322 F.3d 115 (2d Cir. 
2003)).  If parties wish to ensure that they preserve the right to 
challenge an award on jurisdictional grounds, they may consider 
including language along the following lines: 

“The arbitral tribunal’s authority to determine its own 
jurisdiction pursuant to [Rule [x]] does not affect a 
competent court’s authority to determine the tribunal’s 
jurisdiction on an action to vacate, modify, confirm, 
recognize or enforce the arbitration award.” 

In Russia, the parties may agree to exclude the right to challenge in 
court the arbitral tribunal’s decisions on jurisdiction only if the 
arbitration clause provides for institutional arbitration (as opposed 
to ad hoc arbitration). 
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e. Freedom to Decide in Equity
The parties may also authorize the tribunal to decide ex aequo et bono 
or as “amiable compositeur.”  This empowers the tribunal to award 
any remedy or relief which it deems just and equitable without 
reference to the law governing the contract and may even allow the 
tribunal to modify the contract.  In certain industries, such as 
reinsurance agreements, there is a practice and custom of 
authorizing arbitrators not to apply strict rules of law.  The custom 
and practice of particular industries may sufficiently guide or 
constrain the arbitrators as to make this option a reasonable choice 
for contracts in those industries.  It may be preferable, however, to 
specify the relevant custom and practice as the governing law for 
such contracts rather than rely on the inherently ambiguous ex 
aequo et bono standard. 

The UNCITRAL Model Law, on which many national arbitration 
laws are based, and most arbitral rules provide that an arbitral 
tribunal shall decide ex aequo et bono or as amiable compositeur only if 
expressly authorized to do so by the parties (see UNCITRAL Model 
Law, Article 28; ICDR Rules, Article 31; ICC Rules, Article 21; LCIA 
Rules, Article 22.4; SIAC Rules, Rule 31; HKIAC Rules, Article 35).  
Courts may set aside or refuse to enforce an award if the arbitral 
tribunal decides the dispute ex aequo et bono or as amiables 
compositeures without due authorization.  This may be difficult to 
establish in practice absent specific circumstances. 

The authority to decide ex aequo et bono or as amiable compositeur 
does not necessarily vest an arbitrator with unfettered discretion.  
Under the UNCITRAL Model Law, even an arbitrator who is 
empowered to decide ex aequo et bono or as amiable compositeur must 
decide in accordance with the terms of the contract and taking into 
account the relevant trade practice (see UNCITRAL Model Law, 
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Article 28).  In Canada, a 2008 decision of the highest court of the 
province of Quebec held that an arbitrator acting as amiable 
compositeur exceeded his authority by modifying the parties’ 
agreement (see Holding Tusculum BV v. Louis Dreyfus SAS (Case No 
500-05-017680-966), Decision of the Superior Court of Quebec, 
Montreal District, December 8, 2008).  In addition, certain national 
laws may be regarded as mandatory, and the arbitrators may remain 
bound to follow them.   

3. Interim Relief 

a. Provisional Measures 
It is generally accepted that the arbitration tribunal may award 
interim injunctive relief (see ICC Rules, Article 28; ICDR Rules, 
Article 6; LCIA Rules, Article 25; UNCITRAL Rules, Article 26; SCC 
Rules, Article 37 & Appendix II; SIAC Rules, Rule 30; HKIAC Rules, 
Article 23).   

If the applicable arbitration law and rules do not clearly make such 
relief available, the following language may be added:  

“In addition to the authority conferred on the 
arbitration tribunal by the rules specified above, the 
arbitration tribunal shall have the authority to make 
orders for interim relief necessary to preserve the 
parties’ rights, including pre-arbitration attachments or 
injunctions.  The parties agree that any ruling by the 
arbitration tribunal on interim measures shall be 
deemed to be a final award with respect to the subject 
matter of the ruling and shall be fully enforceable as 
such.” 
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The availability of interim relief from the tribunal may, however, be 
limited by practical considerations, including the time it takes to 
constitute an arbitral tribunal and the tribunal’s inability to enforce 
injunctive relief on its own.  For that reason, the rules of most 
arbitration institutions expressly allow parties to seek interim relief 
from national courts without waiving their right to arbitrate under 
the agreement (see ICC Rules, Article 28(2); ICDR Rules, Article 6(7); 
LCIA Rules, Article 25.3; UNCITRAL Rules, Article 26(9); SCC Rules, 
Article 37(5); SIAC Rules, Rule 27.1; HKIAC Rules, Article 23.9).  
This may be particularly useful if urgent relief is required before the 
tribunal is constituted and the rules make no provision for an 
emergency arbitrator.  Note, however, that after the constitution of 
the arbitral tribunal, certain rules only allow parties to seek interim 
relief from national courts in limited cases (see ICC Rules, Article 
28(2) (“appropriate circumstances”); LCIA Rules, Article 25.3 
(“exceptional circumstances” and with the arbitral tribunal’s 
authorization SIAC Rules, Rule 30.3 (“exceptional circumstances”), 
etc.). 

If no such express provision exists in the chosen rules, parties should 
include the following language: 

“A request by a party to a court of competent 
jurisdiction for interim measures necessary to preserve 
the parties’ rights, including pre-arbitration 
attachments or injunctions, shall not be deemed 
incompatible with, or a waiver of, this agreement to 
arbitrate.” 

If the parties wish to specify that they retain the right to seek 
provisional relief from the courts only until such time as the 
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arbitrators are able to order provisional relief, the following clause 
may be added: 

“Either party has the right to apply to any court of 
competent jurisdiction for interim relief necessary to 
preserve the parties’ rights, including pre-arbitration 
attachments or injunctions, until the arbitrators are 
appointed.  After appointment of the arbitrators, the 
arbitrators shall have exclusive jurisdiction to consider 
applications for interim relief.” 

In addition, the law of the seat may have specific provisions 
regarding interim relief.  In Russia, the parties may also agree that 
before the constitution of the arbitral tribunal, the permanent 
arbitral institution can order such interim measures as the 
institution deems appropriate.  However, orders of arbitral tribunals 
or permanent arbitral institutions cannot be enforced by the state 
courts (see Article 17 of the Federal Law on Arbitration (Arbitration 
Proceedings) (Russian Federation); Article 17 of the Law of the 
Russian Federation on International Commercial Arbitration). 

b. Emergency Arbitrations 
Several institutional rules provide for the appointment of an 
emergency arbitrator to decide applications for interim relief prior to 
the appointment of an arbitral tribunal (see ICDR Rules, Article 6; 
ICC Rules, Article 29 & App’x V;  SCC Rules, App’x II; SIAC Rules, 
Rule 30.2, Schedule 1; HKIAC Rules, Article 23.1 & Schedule 4).   

Under each of the sets of rules that provide for appointment of an 
emergency arbitrator, the parties’ selection of the general arbitration 
rules includes access to the emergency arbitrator procedure unless 
the parties affirmatively opt out (see, e.g., ICC Rules, Article 29(6)(b); 
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SIAC Rules, Schedule 1).  However, under the ICC, LCIA and 
HKIAC Rules, the emergency arbitration provisions are not 
applicable to arbitral agreements that entered into force before the 
emergency arbitration provisions were added to the rules (see ICC 
Rules, Article 29(6)(a); LCIA Rules, Article 9.14; HKIAC Rules, 
Article 1.4).   

In England and Wales, the High Court recently held that that the 
court’s power to grant urgent relief under Section 44(3) of the 
Arbitration Act 1996 is curtailed in circumstances where effective 
relief could be granted in a timely manner by a tribunal, arbitral 
institution or other relevant body (see Gerald Metals SA v Timis [2016] 
EWHC 2327 (Ch)).  Some commentators have observed that parties 
choosing London as their seat might want to opt out of any potential 
emergency arbitrator provisions in their chosen rules if they want to 
preserve the power of the English courts to grant urgent relief under 
Section 44. 

Generally, these rules provide that a party with an urgent need for 
interim relief can apply to the institution for the appointment of an 
emergency arbitrator and that the institution will appoint the 
interim arbitrator within 24 hours.  Notice must generally be 
provided to the other party.  The emergency arbitrator sets the 
procedures for a prompt hearing and must issue a decision within a 
short time period (see, e.g., ICC Rules, Appendix V, Article 6(4) (15 
days); SIAC Rules, Schedule 1, Article 9 (14 days); SCC Rules, 
Appendix II, Article 8 (5 days); HKIAC Rules, Schedule 4, Article 12 
(15 days)).  The ICC Rules provide that the emergency arbitrator’s 
decision takes the form of an order rather than an award so that it is 
not subject to scrutiny by the ICC Court (ICC Rules, Appendix V, 
Article 6(1)), while the ICDR Rules allow for the decision to take 
the form of either an order or an award (ICDR Rules, Article 6(4)).   
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In some jurisdictions an order of an interim arbitrator (as opposed to 
an award) may not necessarily be enforceable.  If the seat of the 
arbitration has adopted the 2006 version of the UNCITRAL Model 
Law, the courts of the seat should be able to enforce the decision of 
the emergency arbitrator regardless of the form it takes.   

Although the parties generally must comply with an emergency 
arbitrator’s decision, such a decision generally does not preclude a 
subsequently-appointed arbitral tribunal from deciding the issue 
differently.  

4. Conduct of the Proceedings 

a. Production of Evidence 
The rules of most arbitration institutions grant tribunals the 
authority to prescribe the procedure for obtaining and submitting 
evidence (see ICC Rules, Article 25(5); ICDR Rules, Articles 20(3), 
20(4), and 20(6); LCIA Rules, Article 22.1(iii)–(vi); UNCITRAL Rules, 
Articles 27(3)–(4); SCC Rules, Article 31; SIAC Rules, Rule 27; 
HKIAC Rules, Articles 22.2–22.4).  Because the rules are typically 
general and do not describe the mechanisms for the taking of 
evidence, parties may wish to spell out in the arbitration clause 
particular rules governing the exchange of documents, the use of 
experts, or the manner in which the hearing is to be conducted.   

The IBA Rules on the Taking of Evidence in International 
Arbitration (the “IBA Rules”) were updated in 2010 and present 
internationally recognized standards, which most parties will find 
acceptable.  If the parties wish the IBA Rules to govern the 
proceeding, they may include the following language in the 
arbitration clause:  
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“The procedures for the taking of evidence shall be 
governed by the IBA Rules on the Taking of Evidence in 
International Arbitration.” 

Alternatively, the parties may wish to include certain provisions of 
the IBA Rules and not others.  If so, clauses specifically 
incorporating the desired provisions can be incorporated in the 
arbitration agreement, as discussed in the next two subsections. 

b. Requests for Documents 
Usually, the rules chosen will address the issue of requests for the 
production of documents (see ICC Rules, Articles 25(5), 25(6) & 
App’x IV; ICDR Article 20(4); LCIA Rules, Article 22.1(v); 
UNCITRAL Rules, Article 27(3); SCC Rules, Articles 31.2 and 31.3; 
SIAC Rules, Rule 27(f); HKIAC Rules, Article 22.3).  Some of those 
rules expressly instruct the tribunal to take into account applicable 
principles of privilege (see, e.g., ICDR Rules, Article 22).   

The IBA Rules contain provisions that address the production of 
documents and valid objections to a production request (Articles 3 
and 9).  These provisions provide a good balance between the 
narrower civil law approach and the broader common law approach 
to document production.  Inclusion of these provisions in an 
arbitration clause gives the parties to an international arbitration 
sufficient advance knowledge of the procedure that will be followed, 
of conditions that must be fulfilled before the arbitration tribunal 
will issue an order for the production of documents, and of valid 
objections to production requests that are available to protect the 
legitimate interests of the party from whom documents are 
requested.  If the parties wish to adopt these procedures, the 
following language may be used: 
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“The procedure for the exchange of documents shall be 
governed by Article 3 and Article 9 of the IBA Rules on 
the Taking of Evidence in International Arbitration.” 

In certain circumstances, it may be advantageous to agree 
specifically to more expansive disclosure of documents than is 
available under the applicable rules.  This may be the case if, for 
example, the other party will have possession of most of the 
documents relevant to the dispute.  The following language may be 
used in these circumstances: 

“In addition to the authority conferred on the 
arbitration tribunal by the rules specified above, the 
arbitration tribunal shall have the authority to order 
such production of documents as may reasonably be 
requested by either party or by the tribunal itself.” 

In other circumstances, the parties may wish to preclude any 
exchange of documents in order to provide for a more streamlined 
and less costly proceeding.  In that case, the following language may 
be used: 

“The parties agree that they shall have no right to seek 
production of documents or any other discovery in the 
arbitration proceeding, except that the parties shall 
exchange the documents on which they intend to rely.” 

Depositions (the taking of oral witness testimony before the hearing) 
and interrogatories are rarely permitted or appropriate in 
international arbitration.  In the unusual event that the drafter 
believes that pre-hearing depositions may be necessary to prove a 
party’s case, the following language could be added: 
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“In addition, either party may request a reasonable 
number of pre-hearing discovery depositions of party 
witnesses.” 

Usually, however, none of these provisions should be necessary, and 
it is reasonable to rely upon the arbitration tribunal to afford such 
discovery and document production as it deems appropriate.  

As always, any clause providing for the taking of evidence cannot be 
inconsistent with the law of the seat of the arbitration.  In particular, 
the parties cannot by contract grant the arbitrators authority over 
third persons unless that law so allows.  The laws of many countries, 
including England and Wales, the United States and Hong Kong, 
permit courts in limited circumstances to assist arbitrators in 
obtaining third-party evidence. 

For example, under United States federal law, a U.S. district court 
may compel production of evidence from a person found within its 
jurisdiction “for use in a proceeding in a foreign or international 
tribunal” (28 U.S.C. § 1782(a)).  Such discovery may substantially 
increase the cost and burden of an arbitration.  U.S. courts have 
reached varying conclusions on whether this provision allows courts 
to order discovery in support of commercial and investment 
arbitration proceedings.  To preclude this possibility, the following 
language may be added: 

“The parties shall not seek discovery for purposes of the 
arbitration proceeding under 28 U.S.C. § 1782.” 

c. Electronic Disclosure 
Technology has changed the way information is stored and 
communicated, with the effect of making large caches of electronic 
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information potentially subject to discovery obligations.  A few 
arbitration institutions have adopted guidelines that provide for the 
management of electronic documents and information, primarily in 
an effort to mitigate the associated financial and efficiency burdens, 
and the IBA Rules on the Taking of Evidence in International 
Arbitration also address the subject.  (see AAA/ICDR Guidelines for 
Information Disclosure and Exchange in International Arbitration 
Proceedings (the “AAA Guidelines”), Articles 4, 20(2); CPR Protocol 
on Disclosure of Documents and Presentation of Witnesses in 
Commercial Arbitration (the “CPR Protocol”), Section 1(d) & 
Schedule 2; IBA Rules, Articles 3(3)(a) and 3(12)(b)). 

The IBA Rules include electronic documents within the scope of 
their general disclosure framework, which gives tribunals broad 
latitude to order the production of relevant evidence while at the 
same time encouraging tribunals to conduct the arbitration in an 
efficient manner.  This includes, for example, ordering parties to 
identify in any document request specific files, search terms, 
individuals, or other means of searching for electronic documents in 
an efficient and economical manner (see IBA Rules, Article 3(3)(a)).   

The AAA Guidelines provide more detailed guidance than the IBA 
Rules and call on arbitrators to work towards economic efficiency in 
electronic disclosure.  The AAA Guidelines also recommend that 
arbitrators order testing or other means of narrowing electronic 
document requests.   

The CPR Protocol takes an even more detailed approach by 
providing parties with four “Modes” providing different levels of 
disclosure of electronically stored information.  The narrowest, 
Mode A, provides for disclosure in non-native format only of those 
documents presented in support of each parties’ case.  The broadest, 
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Mode D, contemplates full disclosure of electronic evidence 
concerning non-privileged matters subject only to general 
limitations of reasonableness, duplication, and undue burden.  
Modes B and C constrain the scope of disclosure by limiting to 
different degrees the number of custodians whose records must be 
searched, the time period covered, and the need to access non-
primary sources such as back-up tapes. 

If the parties wish to provide in advance for the scope of electronic 
discovery, they may reference one of these sets of guidelines in their 
arbitration clause. 

d. Expert Testimony 
While parties frequently appoint their own experts, the appointment 
of experts by the arbitration tribunal itself is common in civil law 
countries.  Most arbitration rules make specific provision for the 
arbitration tribunal to appoint its own expert or experts (see ICDR 
Rules, Article 25; ICC Rules, Article 25(4); LCIA Rules, Article 21; 
UNCITRAL Rules, Article 29; SCC Rules, Article 34; SIAC Rules, 
Rule 26; HKIAC Rules, Article 25).  

Depending upon the rules used, there may be some question as to 
the parties’ right to examine such expert’s report and to question 
such expert on his or her report.  If the selected rules do not provide 
for tribunal-appointed experts or adequately safeguard the parties’ 
right to examine such experts, the following clause should be 
considered:  

“The arbitration tribunal may, at its option, appoint one 
or more experts to advise it with respect to any issue in 
the arbitration.  If any expert is so appointed, the parties 
hereto shall have the right to review such expert’s 
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report(s) to the tribunal and to examine such expert at 
an oral hearing.” 

The parties may also decide to exclude the tribunal’s right to appoint 
experts: 

“The arbitration tribunal shall not have the authority to 
appoint experts, and Article  [x] of the [selected rules] 
shall not apply.” 

The IBA Rules contain provisions on party-appointed experts 
(Article 5) and tribunal-appointed experts (Article 6).  The IBA Rules 
outline key elements that should be included in expert reports as 
well as the various procedural rules by which any expert testimony 
may be presented, submitted and considered in the arbitration.  The 
IBA Rules also contain an option for the tribunal to order meet-and-
confer sessions between party-appointed experts, to narrow the 
remaining issues of dispute and increase the efficiency of the arbitral 
proceedings.  The IBA Rules provide a good procedural framework 
for the handling of expert testimony in arbitral proceedings and the 
parties may choose to include those rules in the arbitration 
agreement: 

“Article[s] 5 [and 6] of the IBA Rules on the Taking of 
Evidence in International Arbitration shall apply to 
expert testimony.” 

e. Confidentiality 
Most institutional rules contain a specific provision dealing with 
confidentiality, although these vary considerably in detail and scope 
and often provide less confidentiality than parties may expect.  The 
LCIA, SIAC and HKIAC Rules contain fairly comprehensive 
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confidentiality provisions (see LCIA Rules, Article 30; SIAC Rules, 
Rule 39; HKIAC Rules, Article 42).  The ICDR Rules and the SCC 
Rules, on the other hand, only impose confidentiality obligations on 
the tribunal and the institution, not the parties (ICDR Rules, Article 
37; SCC Rules, Article 3 & App’x I, Article 9).  The ICC Rules permit 
the tribunal, upon request of any party, to make orders concerning 
the confidentiality of the arbitration (ICC Rules, Article 22(3)).  

The approaches of national laws and courts are equally varied.  Some 
national laws, such as that of Norway, provide that arbitrations are 
presumptively not confidential (Norwegian Arbitration Act, Chp. 5, 
§1).  Others establish a strict duty of confidentiality on the parties as 
an implied term of the arbitration agreement or default statutory 
rule, qualified by exceptions, which in appropriate circumstances 
may be waived by a court.  That is the case, for instance, in England 
and Wales and New Zealand.  Even where laws or rules provide for 
confidentiality, however, the contours and scope of that obligation 
may not be clear. 

The best way to ensure confidentiality of the arbitration is to include 
express language to this effect in the underlying agreement before 
any dispute has arisen.  In drafting such a clause, a party should 
consider whether it will need to disclose the existence of, or details 
about, the arbitration in order to enforce its rights or to comply with 
other legal obligations.  For example, it will need to provide a copy of 
the award to the court in an enforcement proceeding.  It may also 
need to disclose certain information to its insurance carrier or its 
auditors, or in public securities filings.  

If the contract contains a satisfactory confidentiality provision, the 
parties could expressly state that the arbitration and information 
disclosed in the arbitration shall be subject to that provision.  In 
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other contracts, the parties will find it useful to include a separate 
confidentiality provision in the arbitration clause itself to clarify the 
scope of confidentiality or the obligations of parties receiving 
confidential information.  The following language may be used:  

“The parties agree that the arbitration shall be kept 
confidential.  The existence of the arbitration, any non-
public information provided in the arbitration, and any 
submissions, orders or awards made in the arbitration 
(together, the “Confidential Information”) shall not be 
disclosed to any non-party except the tribunal, the 
[name of relevant institution or appointing authority if 
applicable], the parties, their counsel, experts, witnesses, 
accountants and auditors, insurers and reinsurers, and 
any other person necessary to the conduct of the 
arbitration. 

Notwithstanding the foregoing, a party may disclose 
Confidential Information to the extent that disclosure 
may be required to fulfill a legal duty, protect or pursue 
a legal right, or enforce or challenge an award in bona 
fide legal proceedings.  This confidentiality provision 
survives termination of the contract and of any 
arbitration brought pursuant to the contract.”  

The exceptions to confidentiality track those listed in Article 3(13) 
of the IBA Rules, which are commonly adopted as guidance.  The 
parties should consider carefully whether any particular disclosures 
should be further subject to more precisely defined or limited 
conditions.  



III.  Optional Clauses 

55 
 

© 2018 Debevoise & Plimpton LLP.  All Rights Reserved. 

Different considerations apply to investor-State arbitration in light 
of the public interest in transparency in those kinds of disputes.  
Those concerns are discussed in the next subsection and in 
Appendix 4. 

f. Cybersecurity 
Parties to international arbitrations are increasingly concerned about 
the potential impact of cyberattacks.  While some arbitral 
institutions have adopted best practices and procedures with respect 
to protecting data stored within their systems, the main institutional 
rules are silent on this issue.  As a result, parties may want to 
reference best practices for managing cybersecurity threats in the 
arbitration clause.  Debevoise & Plimpton’s Protocol to Promote 
Cybersecurity in International Arbitration is included as Appendix 6 
to this publication.  The parties may use the following language to 
adopt this Protocol: 

“The parties agree to follow the Debevoise & Plimpton 
Protocol to Promote Cybersecurity in International 
Arbitration with respect to the transfer, storage, 
disclosure and use of sensitive information, as well as 
potential data breaches.”  

5. Relief 

a. Costs 
There are three main approaches to awarding costs:  (i) the losing 
party bears all or a substantial proportion of the prevailing party’s 
costs; (ii) each party bears its own costs; or (iii) costs are awarded in 
proportion to the relative success of each claim.  In this context, 
“costs” typically include not only institutional and arbitrator 
expenses but also each party’s attorneys’ fees, experts’ fees and other 
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expenses.  In some situations, indemnity provisions that are separate 
from the arbitration clause may have the effect of imposing the 
obligation to pay costs on one party or the other. 

If parties do not specify standards of cost allocation in the contract, 
arbitration rules typically afford arbitrators wide discretion in 
allocating costs and fees between the parties (see ICC Rules, Articles 
37 and 38, Appendix III, Article 2; ICDR Rules, Article 34; LCIA 
Rules, Article 28; SIAC Rules, Rule 35; HKIAC Rules, Article 33).  
The emerging trend has been for arbitral tribunals to award costs to 
the prevailing party, although tribunals may also take into account a 
party’s conduct throughout the proceedings.  

Although the rules of administering institutions almost always 
permit an award of costs in the tribunal’s discretion, parties may 
choose explicitly to grant arbitrators this authority.  They may also 
choose to stipulate that the losing party shall bear the costs of the 
prevailing party or that each party shall bear its own costs.  In those 
instances, one of the following variants may be included: 

Variant 1:  Arbitrators Have Discretion to Apportion Fees and 
Expenses 

“The arbitrators shall have the power to make an award 
allocating the costs and expenses of the arbitration 
between the parties, including reasonable legal fees and 
other costs of legal representation.” 

Variant 2:  Losing Party Pays Prevailing Party’s Costs 

“The arbitrators shall award to the prevailing party its 
costs and expenses of the arbitration, including its 
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reasonable legal fees and other costs of legal 
representation, as determined by the arbitrators.” 

Variant 3:  Each Party Bears its Own Costs 

“All costs and expenses of the arbitrators and [name the 
arbitral institution] shall be borne by the parties equally.  
Each party shall bear its own arbitration costs and 
expenses, including its legal fees and other costs of legal 
representation.” 

b. Waiver of Punitive or Exemplary Damages 
In some cases, the law governing the parties’ substantive dispute 
may permit recovery of punitive or exemplary damages.  These 
damages, which are meant to punish or deter unconscionable 
conduct, are in addition to any damages awarded to compensate the 
injured party for its losses. 

In 1995, the United States Supreme Court held that arbitrators have 
the authority to award punitive damages unless the parties expressly 
agree otherwise (see Mastrobuono v. Shearson Lehman Hutton, Inc., 
514 U.S. 52 (1995)).  A choice of law clause selecting a substantive 
law that permits courts—but not arbitrators—to award punitive 
damages, such as New York law, may not be sufficient to preclude an 
award of punitive damages in arbitration (see Flintlock Constr. Servs., 
LLC v. Weiss, 991 N.Y.S.2d 408 (App. Div. 2014)).  Parties that wish 
to preclude the arbitrators from awarding punitive damages are 
advised to do so expressly, by including language such as the 
following: 

“The parties hereto expressly waive and forgo any right 
to punitive, exemplary or similar damages as a result of 
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any controversy or claim arising out of, relating to, or in 
connection with this agreement or the breach, 
termination or validity thereof.” 

It may be preferable to place this provision in the miscellaneous 
provisions of the contract or as part of the governing law clause 
rather than in the arbitration clause to preclude any argument that 
punitive damages are outside the scope of the arbitrators’ authority 
but are otherwise available in a court proceeding instituted for that 
sole purpose.  Drafters should note, however, that there may be 
uncertainty in some jurisdictions as to whether such a pre-dispute 
waiver of punitive damages is enforceable.  

The ICDR Rules uniquely contain a provision waiving the right to 
punitive damages in any arbitration pursuant to those rules unless 
the parties provide otherwise in their contract (ICDR Rules, Article 
31(5)).  The ICC, LCIA, UNCITRAL, SCC, SIAC, and HKIAC Rules 
are silent on this issue.   

c. Interest 
The parties may also consider including a clause that determines the 
interest to be awarded.  Such clauses may be useful to limit the 
arbitrators’ discretion or avoid the possibility that the arbitrators 
may apply a statutory interest rate established by national law.   

The parties may choose a fixed rate or a rate based on a publicly 
available reference rate (such as LIBOR or Euribor).  Where 
applicable, the tenor (maturity period) of the reference rate (e.g., 
one-week deposits, one-month deposits, etc.) should be indicated as 
well. 
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In the absence of a contrary agreement by the parties, the AAA, 
LCIA, and SIAC Rules all allow the tribunal to award interest at any 
rate it considers appropriate (see ICDR Rules, Article 31(4); LCIA 
Rules, Article 26.4; SIAC Rules, Rule 32(9)).  The HKIAC, SCC, and 
UNCITRAL Rules are silent on this issue.   

Many jurisdictions do not allow for the compounding of interest, 
and some jurisdictions allow the compounding of interest only if the 
parties specifically agree to compound interest.   

The following language may be used: 

“Notwithstanding [applicable law clause], pre-award and 
post-award interest shall be awarded at [specify rate 
including maturity period].  Interest shall be 
compounded [monthly or quarterly].” 

d. Time Limit for Issuance of Award 
In the interest of efficiency and cost control, the parties may wish to 
stipulate that the tribunal’s award must be issued within a specific 
time period.  The following language may be used: 

“The time limit within which the arbitral tribunal must 
render its final award is [60 days, six months, etc.].  Such 
time limit shall start to run from the later of the date of 
the last hearing or the final post-hearing submission.  
The tribunal shall inform the parties in writing when it 
considers the proceedings closed.  [The tribunal may 
shorten or extend the time limit pursuant to a joint 
request from the parties.]” 
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When this type of provision is used or when the selected rules 
impose similar deadlines, arbitrator candidates should be informed of 
those requirements and should commit to adhering to them prior to 
their appointment. 

e. Currency of Award
It may sometimes be in the interest of the parties to specify the 
currency in which the award should be paid.  This can be done 
simply by providing that: 

“Any award shall be payable in [specify currency].” 

The ICDR Rules state that a monetary award shall be in the currency 
of the contract unless the tribunal considers another currency more 
appropriate (ICDR Rules, Article 31(4)).  The LCIA Rules say that an 
award may be expressed in any currency unless the parties have 
agreed otherwise (LCIA Rules, Article 26.6).  The ICC, UNCITRAL, 
SCC, SIAC and HKIAC Rules are all silent on the issue. 

6. Finality and Enforcement 

a. Appeal
One of the major advantages of international arbitration is that an 
award is final and binding and may not be annulled except on strictly 
limited grounds (see ICC Rules, Article 35.6; ICDR Rules, Article 
30(1); LCIA Rules, Article 26.8; UNCITRAL Rules, Article 34(2) & 
UNCITRAL Annex, Possible Waiver Statement; SIAC Rules, Rule 
32.11; SCC Rules, Article 46; HKIAC Rules, Article 34.2).   

In the exceptional circumstance that a party wishes to provide for 
appeal of the arbitration award to a second arbitration tribunal, it is 
possible to draft such a clause.  Such clauses are complex and should 
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be drafted with caution.  One variant is to provide for such an appeal 
only if the award exceeds a certain value.  Parties may also opt in to 
appeals procedures established by arbitral institutions.  For example, 
the CPR Arbitration Appeal Procedure provides an optional 
framework for the appeal of awards rendered in binding arbitrations 
conducted in the United States, whether the underlying arbitration is 
governed by the CPR Arbitration Rules or otherwise.  Parties may 
invoke this procedure by agreement in writing.  Similarly, the AAA’s 
Optional Appellate Arbitration Rules provide a  framework for the 
appeal of arbitral awards based on the agreement of the parties. 

If the parties want to opt in to one of these procedures, the following 
language may be used: 

“Either party may appeal a final arbitral award ordered 
pursuant to this agreement in accordance with [the 
AAA’s Optional Appellate Arbitration Rules/the CPR 
Arbitration Appeal Procedure].” 

In addition, specific types of recourse to courts beyond the usual 
limited grounds for review may be possible.  For example, in some 
jurisdictions, such as England and Wales and Hong Kong, it may be 
possible to appeal to courts on questions of the relevant national law 
arising out of awards under certain circumstances (see English 
Arbitration Act, section 69, Hong Kong Arbitration Ordinance, 
Schedule 2, Section 5).  However, clauses providing for remedies 
such as this should be thoroughly vetted with counsel 
knowledgeable in the applicable law and otherwise approached with 
caution, as local-law exceptions and idiosyncrasies abound.  For 
example, the United States Supreme Court has held that parties may 
not by contract expand the grounds for federal court review of 



III.  Optional Clauses 

62 
 

© 2018 Debevoise & Plimpton LLP.  All Rights Reserved. 

arbitration awards beyond those set forth in the Federal Arbitration 
Act (Hall Street Assocs. v. Mattel, Inc., 552 U.S. 576 (2008)).   

b. Sovereign Immunity 
Claims of sovereign immunity may be asserted not only by a 
government and its agencies but also by a company or organization 
owned or controlled by a State.  While arbitration clauses generally 
effect a waiver of immunity with respect to the arbitration tribunal’s 
jurisdiction, they do not necessarily do so with respect to 
enforcement by a national court of an award or execution against the 
foreign entity’s assets.  For the private party to an arbitration 
agreement, therefore, it is of particular importance to consider the 
inclusion of an explicit waiver of immunity respecting judicial 
enforcement. 

Such a waiver of execution may be expressed as follows: 

“To the fullest extent permitted by law, [State party or 
State enterprise] hereby irrevocably waives any claim to 
sovereign or any other immunity in regard to any 
proceedings to enforce an arbitration award rendered by 
a tribunal constituted pursuant to this Agreement, 
including without limitation immunity from suit, 
immunity from service of process, immunity from 
jurisdiction of any court, and immunity of its property 
and revenues from execution or from attachment or 
sequestration before or after judgment.”  

Waivers of sovereign immunity are often construed more narrowly 
than the breadth of their words would suggest.  For example, under 
United States law, a general waiver of immunity does not permit 
prejudgment attachment unless the waiver contains specific 
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language to that effect (see 28 U.S.C. § 1610(d)(1); Reading & Bates 
Corp v. NIOC, 478 F. Supp. 724 (S.D.N.Y., 1979); E-System Inc v. 
Islamic Republic of Iran, 491 F. Supp. 1294 (N.D. Tex., 1980)).  In 
addition, regardless of waiver, the law of the enforcing jurisdiction 
may not permit execution or attachment against certain State assets.  
A State party may wish to draft the waiver clause expressly to 
exclude certain classes of assets that it may regard as essential to its 
sovereign operations, such as assets used for diplomatic or military 
purposes and assets held by its central bank.  A private party, on the 
other hand, may seek an express waiver of immunity from 
jurisdiction and enforcement by reference to a specific asset, such as 
the key asset in a given investment.  Specifying an asset in this way 
will make it more difficult for the State party to claim that the 
private party cannot enforce against the asset. 

The ICDR, ICC, LCIA, UNCITRAL, SCC, SIAC and HKIAC Rules are 
all silent on the issue of waiver of sovereign immunity. 

c. Forum Non Conveniens 
In certain common law jurisdictions, most notably in the United 
States, a party may raise the forum non conveniens doctrine as a 
defense to the recognition or enforcement of a foreign arbitral award.  
The forum non conveniens doctrine, which is generally not recognized 
in civil law jurisdictions, provides a court with the discretionary 
power to dismiss or stay a case if another court is better suited to 
hear the dispute.   

Prominent commentators have argued that the application of the 
forum non conveniens doctrine in the recognition and enforcement of 
foreign arbitral awards is contrary to a State’s obligations under the 
New York Convention, which provides an exhaustive list of the 
acceptable defenses to enforcement.  Nevertheless, several lower 
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court decisions in the United States have dismissed actions to 
enforce foreign arbitral awards on the grounds of forum non 
conveniens, reasoning that it is allowed under the New York 
Convention because it is a procedural rather than substantive rule of 
the forum state (see, e.g., Figueiredo Ferraz e Engenharia de Projeto 
Ltda v. Repub. of Peru, 665 F.3d 384, 397 (2d Cir. 2011); Melton v. Oy 
Nautor Ab, 161 F.3d 13 (9th Cir. 1998); Monegasque de Reassurances 
SAM v. Nak Naftogaz of Ukraine, 158 F. Supp. 2d 377, 383 (S.D.N.Y. 
2001); but see TMR Energy Ltd. v. State Property Fund of Ukraine, 411 
F.3d 296 (D.C. Cir. 2005) (rejecting application of forum non 
conveniens doctrine in proceeding to enforce arbitral award)). 

Accordingly, particularly if the parties envision having to enforce a 
foreign arbitral award in the United States, the parties may consider 
including a provision expressly waiving any defense to the 
recognition and enforcement of an arbitral award on forum non 
conveniens grounds: 

“The Parties hereby irrevocably waive any defense on 
the basis of forum non conveniens in any proceedings to 
enforce an arbitration award rendered by a tribunal 
constituted pursuant to this Agreement.”  

d. Service of Process 
In actions to enforce an arbitration award, service of process may 
become a tricky issue.  Service of process outside the jurisdiction 
where enforcement is sought may require leave of court or 
compliance with a complex mechanism under a treaty, such as the 
Inter-American Convention on Letters Rogatory or the Hague 
Convention on Service of Process.  Service through these channels 
can prove costly and time consuming, in some cases taking a year or 
more. 
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For that reason, parties may wish to consider including in their 
arbitration clause a designated agent for service of process by first-
class mail or courier, with an express waiver of any objection based 
on service of process.  Such a clause may be expressed as follows: 

“[Party] hereby irrevocably appoints, with respect to 
itself and to its assets, [Process Agent] for service of all 
pleadings, process, requests for discovery and/or other 
papers in connection with any proceedings, wherever 
brought, for the recognition and enforcement of any 
award resulting from an arbitration brought pursuant to 
this clause or any judgment of any jurisdiction resulting 
therefrom.  Service of process in accordance with this 
paragraph may be made by delivering a copy of such 
process to [Process Agent] at [address] by hand delivery, 
first-class mail or courier, and [Party] irrevocably 
authorizes [Process Agent] to accept such service on its 
behalf.  [Party] hereby waives any objection to service 
of process by service on [Process Agent] in accordance 
with this paragraph.  Nothing in this paragraph limits 
the right to serve legal process in any other manner 
permitted by law.” 

e. Submission to National Courts 
It can be useful to select a judicial forum for any necessary court 
proceedings ancillary to an arbitration, for example, an action to 
compel arbitration or an application for preliminary measures or 
court-assisted discovery, particularly if it is not clear that one or both 
parties are subject to jurisdiction in a suitable and convenient 
jurisdiction.  Because it may be necessary to bring ancillary 
proceedings in a number of different jurisdictions, the forum 
selection clause should be non-exclusive. 
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 “The parties irrevocably submit to the non-exclusive 
jurisdiction of the courts of [name of jurisdiction] solely 
in respect of any proceeding relating to or in aid of an 
arbitration under this agreement, [except that a 
proceeding to vacate or modify the award may be 
brought solely in a court having jurisdiction at the seat 
of arbitration].  Each party waives and agrees not to 
assert as a defense in any such proceeding  in the 
specified court that the venue  is not appropriate or that 
the court lacks jurisdiction over any party.  Nothing in 
this paragraph limits the scope of the parties’ agreement 
to arbitrate or the power of the arbitral tribunal to 
determine the scope of its own jurisdiction.” 

If the specified court is at the seat of arbitration, the bracketed 
language at the end of the first sentence should be omitted.   

If the parties draft a narrow arbitration clause that does not 
encompass all potential disputes arising under an agreement, they 
should consider providing an exclusive or non-exclusive forum for 
the adjudication of disputes not subject to arbitration.  The following 
language can be used either independently or in conjunction with 
the limited forum selection clause for proceedings ancillary to an 
arbitration: 

“The parties irrevocably submit to the [exclusive / non-
exclusive] jurisdiction of the courts of [name of 
jurisdiction] for the purpose of resolving any dispute, 
controversy, or claim arising out of, relating to, or in 
connection with this contract that is not subject to 
arbitration pursuant to this provision.  Each party 
waives and agrees not to assert as a defense in any such 



III.  Optional Clauses 

67 
 

© 2018 Debevoise & Plimpton LLP.  All Rights Reserved. 

action, suit or proceeding in the specified court that the 
venue is not appropriate or that the court lacks 
jurisdiction over any party.” 

7. Particular Procedures 

a. Interim Adjudication 
In construction contracts, it is common to have provisions for 
adjudication of certain types of disputes that may arise while 
construction is ongoing.  These provisions aim to facilitate a quicker 
resolution than is possible in arbitration and to allow the 
construction to proceed where the existence of the dispute could 
otherwise suspend the construction work.   

Parties also may agree to have a particular issue relevant to their 
contract decided by a subject-matter expert.  For example, parties 
may agree that accounting disputes will be resolved by an accounting 
expert or that valuation disputes will be resolved by an investment 
banker. 

Most commonly, these provisions refer disputes regarding technical 
and operational matters arising during construction to an 
independent expert or experts for resolution within a predetermined 
time frame.  Normally, the provisions require final adjudication of 
such disputes by the expert, although it is possible to provide for 
review of the expert determination in arbitration if the 
determination has not become moot by the passage of time.  The 
following language may be used: 

“If a dispute arises as to [specify disputes], such dispute 
may be referred by either party for determination by an 
expert agreed between and appointed by the Parties.  
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[Specify expert qualifications, if desired.]  If the parties 
are unable to agree within [5] days of the referral, the 
expert shall be appointed by [name of institution].  The 
expert shall have no authority to resolve or determine 
any dispute except for those listed in this paragraph.  
The determination of the expert shall be [final and] 
binding on the Parties [unless and until an Arbitration 
Award issued pursuant to this Agreement modifies or 
annuls the determination].”   

Two words of caution should be sounded about these interim 
adjudication procedures.  First, it is important that a clear 
differentiation be made between the types of disputes that may be 
referred to the interim adjudication procedure and the types of 
disputes referable to arbitration.  Otherwise, significant delay to the 
eventual resolution of the dispute—potentially including litigation 
in court—may result from a preliminary disagreement as to the 
proper means of resolution.  Second, as with clauses that require pre-
arbitration negotiation, conciliation, or mediation, the clause should 
be carefully drafted to avoid unintentionally creating an opportunity 
for a party to argue that the interim adjudication procedure is a 
condition precedent to arbitration if such a result was not intended. 

b. Dispute Boards 
In large, complex construction projects and in construction matters 
likely to give rise to disputes among multiple parties,  the contract 
may provide for interim dispute resolution by  Dispute Review 
Boards (“DRBs”) or Dispute Adjudication Boards (“DABs”).   These 
may be standing boards, which are established at the outset of the 
project and remain in place until completion, or ad-hoc boards which 
are constituted only when a dispute arises.  DRBs are typically 
empowered to  issue recommendations, which may become binding 
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only if there is no objection within a specified time, while DABs issue 
decisions that are immediately binding unless and until the dispute is 
finally resolved in litigation or arbitration.   

Standing DRBs and DABs are costly but may be beneficial for 
complex, high-value projects.  Anecdotal evidence suggests that the 
existence of a DAB or DRB encourages cooperation, enables disputes 
to be addressed early, and reduces the incidence of arbitration or 
litigation.  

The ICC, the American Arbitration Association (“AAA”), and the 
International Federation of Consulting Engineers (“FIDIC”), among 
others, provide procedures for the appointment and operation of 
DRBs and DABs.  Most procedures provide that both DRB 
recommendations and DAB decisions may be subsequently reviewed 
in an arbitration or litigation.  General considerations and suggested 
language for selecting a set of rules are set forth below.   

In general, contracts that provide for a DRB or a DAB should not 
provide for mandatory negotiation or mediation before the 
DRB/DAB provisions can be invoked.  The principal advantage of a 
DRB/DAB is its ability to reach a quick resolution.  Even limited 
periods of mandatory negotiation or mediation before a dispute may 
be submitted to the DRB/DAB can be counterproductive.   

Contracts that provide for a DRB/DAB should assign all disputes to 
the DRB/DAB.  This minimizes the likelihood of a protracted dispute 
over whether an issue is to be referred to the DRB/DAB or the 
arbitral tribunal, which could significantly delay resolution.  
Conversely, if the parties identify narrow areas of potential dispute 
that they do not want to be decided by the DRB/DAB, those should 
be defined explicitly in the contract.   
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The following sets of rules and procedures may be adopted by 
reference:   

• AAA Dispute Resolution Board Specifications, Operating 
Procedures, and Hearing Rules and Procedures.  The AAA 
procedures provide for a Dispute Resolution Board, the decisions 
of which (referred to as “Recommendations”) are not binding 
but are admissible in a later proceeding unless the parties 
otherwise agree.  If the parties want to use AAA procedures but 
also want to have the Board render a binding decision, it will be 
necessary to specify that in the contract.  The AAA procedures 
set forth detailed timelines for pre-hearing submissions and for 
the Board’s decision, including requiring that a Recommendation 
be issued within 14 days of the hearing, which will ordinarily be 
held at the next site visit after the parties’ initial submissions.   

• ICC Dispute Board Rules.  The ICC Rules provide three options: 
a Dispute Review Board that issues “Recommendations” that 
become binding only if no party objects within 30 days; a 
Dispute Adjudication Board that issues binding “Decisions”; and 
a Combined Dispute Board that may do either, depending on the 
circumstances.  The parties may provide for review of Decisions 
by the ICC before the DAB issues them.  ICC Rules provide 
timelines for initial submissions, and also require that a Decision 
or Recommendation be issued within 90 days of referral of the 
dispute, or 120 days if the agreement provides for ICC review. 

• FIDIC. FIDIC’s 2017 edition of its contract suite comprises three 
standard form construction contracts for different procurement 
methods.  Under Clause 21 of each of the standard forms, parties 
may bring a dispute to a Dispute Avoidance/Adjudication Board 
(DAAB), which will issue a reasoned decision within 84 days or 
another period of time as agreed upon by the parties.  A DAAB’s 
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decision becomes immediately binding on the parties and must 
be put into immediate effect.  Either party may serve  a “notice 
of dissatisfaction” within 28 days of the decision, failing which it 
will become final.  If a notice of dissatisfaction is served 
timeously, either party may refer the dispute to arbitration.  The 
DAAB may, if the parties agree, provide informal assistance so as 
to resolve any issue or disagreement which has arisen.  The 
parties are not bound by any such informal advice or assistance. 

All three sets of Rules require that a Decision or Recommendation 
state the reasons for the decision.  It is important to note that the 
AAA Rules allow for counsel to attend Board hearings, but unlike the 
ICC Rules, they expressly do not permit counsel to participate unless 
the Board finds that counsel would be helpful in resolving a 
particular dispute.   

The following language may be used to incorporate AAA or ICC  
dispute board procedures: 

“The Parties hereby agree to establish a Dispute 
Adjudication Board (“DAB”) [or a Dispute Review Board 
(“DRB”)] in accordance with the [select rules] (“Rules”), 
except as they may be modified herein or by mutual 
agreement of the Parties.  During the pendency of the 
Project that is the subject of this Agreement, any 
Disputes shall be referred to the [DRB/DAB] for 
determination.   

The [DRB/DAB] will consist of three members, two to 
be nominated by each Party, with the third selected by 
the two nominated members in consultation with 
representatives of the Parties within [30 days] after 



III.  Optional Clauses 

72 
 

© 2018 Debevoise & Plimpton LLP.  All Rights Reserved. 

execution of this Agreement by the Parties.  The third 
member shall serve as the Chair.  [Party A] hereby 
nominates [name and/or title] and [Party B] nominates 
[name and/or title] to serve as members of the 
[DRB/DAB].  [If the [DRB/DAB] requires a hearing to 
resolve a Dispute, the full board shall be convened to 
hear the matter if the amount in controversy exceeds 
five hundred thousand dollars ($500,000.00); otherwise, 
the Chair will hear the matter alone.]   

The decision of the [DRB/DAB] shall be binding on the 
Parties during the pendency of the [specify project] and 
shall continue to be binding after completion of the 
[project] unless and until an Arbitration Award issued 
pursuant to Article [X] of this Agreement modifies or 
annuls such decision.  An arbitration seeking review of 
a [DRB/DAB] determination may be commenced only 
after completion of the [project].  An arbitration to 
compel a Party to comply with a determination of the 
[DRB/DAB] may be commenced at any time. 

Any costs associated with the [DRB/DAB] shall be split 
equally between the Parties, except that the costs of any 
arbitration arising from a [DRB/DAB] determination 
shall be [allocated as specified in [arbitration 
clause]/allocated by the arbitral tribunal/borne by the 
losing party.]” 

c. Classwide Arbitration 
Arbitration on a “class action” basis, where a party seeks to represent 
the interests of similarly situated nonparties, is rare in the context of 
international business contracts.  However, disputes involving bonds 
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or other securities may raise issues affecting large numbers of parties 
that could be resolved on a common basis.  If a provision for class 
arbitration is desirable, it must be carefully tailored.     

Class claims, where one party seeks to speak for a class of similarly 
situated persons on a representative basis, should be distinguished 
from multi-party and “mass” claims, where large numbers of 
claimants bring individual claims together.     

In the United States, classwide arbitration is permissible if the 
agreement of the parties so provides.  However, a series of decisions 
by the Supreme Court has rejected the position that a right to 
classwide arbitration can be inferred from silence.  In 2010, the 
Supreme Court held that parties who have not agreed to class 
arbitration may not be compelled to arbitrate on a classwide basis 
and that a right to classwide arbitration cannot be inferred where the 
arbitration clause is silent on the point (Stolt-Nielsen S.A. v. 
AnimalFeeds International Corp., 559 U.S. 662 (2010)).  In later cases, 
the Supreme Court held that clauses prohibiting classwide 
arbitration may not be invalidated on the ground that they are 
unconscionable under state law or on the ground that the cost of 
arbitrating an individual claim would exceed the potential recovery 
(AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011); American 
Express v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013)).  Several 
of the U.S. Courts of Appeals have held that courts, not arbitrators, 
must decide the issue of whether an agreement permits class 
arbitration unless the parties have clearly and unmistakably referred 
the question to the arbitral tribunal (see Dell Webb Communities, Inc., 
v. Carlson, 817 F.3d 867 (4th Cir. 2016); Opalinski v. Robert Half Int’l 
Inc., 761 F.3d 326 (3d Cir. 2014); Reed Elsevier, Inc. v. Crockett, 734 
F.3d 594 (6th Cir. 2013)). 
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In the unusual circumstance where classwide arbitration may be 
desired, the parties will need to include a clause that clearly and 
expressly permits class arbitration.  None of the main institutional 
rules discussed include a rule on classwide arbitration.  Some 
institutions, such as the American Arbitration Association, have 
published supplementary rules for use in classwide arbitration that 
can be incorporated by reference into an arbitration agreement. 

d. Final Offer/Baseball/Pendulum Arbitration 
In very specific circumstances, the parties may agree to a “final offer 
arbitration,” also known as “baseball arbitration” or “pendulum 
arbitration.”  Under such a clause, each party submits to the 
arbitrator a single proposed amount to be awarded and presents 
support for that amount in a summation-style argument.  The 
arbitrator is then bound to select one of the amounts as the more 
appropriate without the authority to diverge from the amounts 
proposed by the parties or to select an amount between them.  The 
amount selected by the arbitrator becomes a binding arbitration 
award. 

A final offer arbitration clause may be desirable where the parties 
expect to dispute only the amount owed and not liability itself.  It 
may also be agreed upon for a damages phase of a bifurcated 
arbitration after liability has already been determined. 

The major rules are silent on this issue, so specific contractual 
language is required.  The following language may be used: 

“The parties agree that the arbitration shall be a ‘final 
offer arbitration.’  Each party shall submit to the 
arbitrator and exchange with each other in advance of 
the hearing a single figure representing the amount it 
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believes should be awarded.  The arbitrator shall be 
limited to awarding one of the two figures submitted.” 

Final offer arbitration forces the parties to submit figures that are 
reasonable in the hope that the arbitrator will choose that figure.  
For that reason, the exchange of those figures often facilitates 
settlement.   

An additional variant on final offer arbitration is known as 
“confidential final offer” or “night baseball” arbitration.  Under the 
rules of confidential final offer arbitration, the parties exchange their 
own determinations of the value of the case, but the figures are not 
revealed to the arbitrator.  The arbitrator will assign a value to the 
case, and the parties agree to accept the high or low figure closest to 
the arbitrator’s value.  If the parties wish to adopt this variant, the 
following language may be used: 

“The parties agree that the arbitration shall be a 
‘confidential final offer arbitration.’  Each party shall 
exchange with the other in advance of the hearing a 
single figure representing the amount it believes should 
be awarded, but these figures shall not be provided to 
the arbitrator.  The award shall be the figure closest to 
the value determined by the arbitrator.” 

The advantage of the confidential final offer variant is that the 
arbitrator must do more than simply determine the prevailing party.  
Thus, the arbitrator is likely to be engaged to a greater degree with 
the details of the positions of the parties.  On the other hand, for the 
same reason, the proceeding may not be as streamlined as under an 
ordinary final offer arbitration.  Like ordinary final offer arbitration, 
confidential final offer arbitration gives both parties the incentive to 
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present reasonable figures in order to increase the likelihood that 
their figure will be closer to the value assigned to the case by the 
arbitrator. 
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Appendix 1 
Overview of Arbitral Seats 

General Considerations 

A. New York Convention.  The seat chosen must be within a 
State party to the New York Convention to ensure 
enforceability in other States that are parties to the 
Convention.  Each of the seats below is located in a State 
party to the New York Convention. 

B. Mandatory Procedural Rules.  The law of the seat should 
permit maximum party autonomy in determining the 
procedure of the arbitration.  For example, some countries 
impose time limits on the length of proceedings.  Depending 
on the matter in dispute, such time limits could be an 
advantage or disadvantage. 

C. Judicial Intervention.  The law of the seat should limit 
opportunity for judicial intervention in the arbitration, 
particularly with respect to the merits of the dispute, either 
during the conduct of the arbitration or by way of review of 
the award. 

D. Logistical Considerations.  Especially if hearings are taking 
place at the seat, the chosen seat should: 

1. be geographically convenient; 

2. have adequate hearing facilities; and 

3. have available an adequate pool of local practitioners 
who can support possible ancillary litigation. 
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It is not essential that either the seat of the arbitration or the 
hearing location be in the same place as the administering 
authority’s offices, although this can facilitate logistics.  The 
principal administering bodies routinely administer 
arbitrations taking place outside their home cities.  In 
addition, there are effective rules designed specifically for 
non-administered arbitration. 

E. Restrictions on Counsel and Arbitrators and Immigration 
Restrictions.  The law of the forum State should not impose 
restrictions, such as nationality requirements, on the parties’ 
freedom to choose arbitrators or counsel.  The immigration 
regime and professional regulations for the country should 
also not raise any barriers, to the extent possible, to entry or 
participation by foreigners as counsel, arbitrators, party 
representatives or witnesses.  In each of the five generally 
recommended seats listed below, attorneys not admitted in 
the jurisdiction may represent parties in arbitrations seated 
in those jurisdictions. 

 
In 2015, the Chartered Institute of Arbitrators published a set of ten 
principles, officially titled the CIArb London Centenary Principles, 
aimed at helping parties identify “an effective, efficient and ‘safe’ seat 
for the conduct of International Arbitration.”  The Principles, which 
provide useful guidance on the selection of a seat, can be found on 
CIArb’s website at www.ciarb.org. 

Top Five Seats Generally Recommended 

While the appropriate seat for a particular transaction will be 
informed by the circumstances of each case, in our experience five 
seats are most frequently considered for international contracts: 
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New York, London, Paris, Singapore and Hong Kong.  The 
foregoing section highlights the key considerations for each of these 
five seats, some of which may apply to more than one seat.   

A. New York 

1. The United States has a strong policy favoring 
arbitration.  Both the Federal Arbitration Act (Title 9 of 
the United States Code) and New York’s arbitration law 
(Article 75 of the Civil Practice Law and Rules) are 
progressive arbitration statutes that recognize party 
autonomy, discourage judicial intervention and place 
no nationality restrictions on arbitrators or counsel.   

2. The AAA, including its international arm, the ICDR, is 
headquartered in New York.  The ICC also has an office 
in New York, and the New York International 
Arbitration Centre (“NYIAC”) has hearing facilities in 
New York. 

3. The New York state court system has designated a 
specialized Commercial Division Justice to hear all 
proceedings related to international arbitration brought 
in New York County.  Cases related to international 
arbitration may also be heard in the U.S. District Court 
for the Southern District of New York, which is the 
federal court seated in New York. 
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4. For any arbitration seated in the United States, the 
following language should be included in the 
arbitration clause in order to avoid any uncertainty over 
the possible application of state law: 

“Notwithstanding [the choice of law clause], the 
arbitration and this agreement to arbitrate shall 
be governed by Title 9 (Arbitration) of the United 
States Code.” 

5. For an arbitration seated in New York, courts may 
vacate an arbitral award based on the grounds listed in 
the Federal Arbitration Act, namely, if (i) the award 
was procured by corruption, fraud, or undue means; 
(ii) the arbitrators were evidently partial or corrupt; 
(iii) the arbitrators were guilty of misconduct that 
prejudiced a party’s procedural rights; or (iv) the 
arbitrators exceeded their powers or so imperfectly 
executed them that a mutual, final, and definite award 
upon the subject matter was not made. 

B. London 

1. The Arbitration Act 1996 generally confirms party 
autonomy over procedure and specifically notes that 
English court procedures need not apply.  As discussed 
in Section II.g above, sections 45 and 69 of the 
Arbitration Act permit judicial determinations and 
appeals from awards on points of English law.  If 
parties intend to exclude such determinations, they 
should include express language to this effect. 

2. The English courts are widely recognized as being 
supportive of arbitration.  The Arbitration Act confers 



Appendix 1 - Overview of Arbitral Seats 

81 
 

© 2018 Debevoise & Plimpton LLP.  All Rights Reserved. 

power on the courts (with the permission of the 
tribunal or agreement of the parties) to secure the 
attendance of witnesses before the tribunal to give oral 
testimony or produce documents or other material 
evidence.  It also provides the courts with the power to 
enforce peremptory orders of a tribunal and to make a 
wide range of other orders in aid of arbitration.   

3. The courts’ power to grant urgent relief under the 
Arbitration Act is curtailed where timely and effective 
relief could be granted by an arbitral tribunal or 
institution. 

4. Under the Arbitration Act, an arbitral award may be set 
aside if English courts find a lack of substantive 
jurisdiction or serious irregularity affecting the tribunal, 
proceedings, or the award.  Under section 69 of the 
Arbitration Act, unless excluded by the parties’ 
agreement, parties may also appeal a point of English 
law if (i) they agree or (ii) obtain the leave of the court.  
The court will only grant leave to appeal if (i) the court 
is satisfied that the question of law substantially affects 
the parties’ rights, (ii) the question is one which the 
tribunal had to determine and (iii) the arbitral tribunal’s 
decision was either so obviously wrong or addressed a 
question of general public importance and was at least 
open to serious doubt.  The English court must also 
find it just and proper in all the circumstances for the 
court to determine the legal question. 

5.  The LCIA is headquartered in London and the 
International Dispute Resolution Centre (the “IDRC”) 
has hearing facilities in London. 
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C. Paris 

1. The French Code of Civil Procedure guarantees party 
autonomy in establishing the procedures applicable to 
an international arbitration. 

2. In 2011, France undertook a significant reform of its 
legislative framework on arbitration, adopting a new 
law on arbitration (see Decree No. 2011-48 of Jan. 13, 
2011, effective May 1, 2011) with the express purpose 
of making France even more arbitration-friendly than 
it previously was.  The law amended the Code of Civil 
Procedure mainly to consolidate and codify well-
established French case law relating to international 
arbitration.  For example, the Code now makes explicit 
the generally accepted principle of severability of the 
arbitration agreement, according to which the 
arbitration clause remains unaffected even if the 
underlying contract is found void (see French Code of 
Civil Procedure, Article 1447).   

3. Awards are subject to set-aside only on narrow grounds, 
such as the improper exercise of jurisdiction by the 
arbitrators, an award in excess of the arbitrators’ 
authority or a violation of international public policy. 

4. A notable innovation in the Code was to permit parties 
to agree to waive their right to challenge an award (see 
French Code of Civil Procedure, Article 1522).  The 
impact of such a waiver is limited, however, because 
parties can still appeal an enforcement order 
(ordonnance d’exequatur) on grounds identical to the 
grounds for setting aside an award. 
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5. The ICC, with its International Court of Arbitration, 
has its headquarters and hearing facilities in Paris. 

D. Singapore 

1. Singapore has adopted the UNCITRAL Model Law for 
international arbitrations with slight modification in its 
International Arbitration Act (“IAA”).  When the IAA 
was amended in 2012, Singapore reportedly became the 
first jurisdiction in the world expressly to extend the 
powers of arbitral tribunals to emergency arbitrators.  

2. Foreign counsel may conduct arbitrations under the 
amended Singapore Legal Profession Act even when 
the substantive governing law is Singapore law (see 
Legal Profession Act, c. 161, § 35(1)). 

3. Case law in Singapore strongly favors arbitration.  As 
described by the Singapore Court of Appeal, Singapore 
has developed an “unequivocal judicial policy of 
facilitating and promoting arbitration” (Tjong Very 
Sumito v. Antig Investments Pte Ltd [2009] 4 SLR(R) 732 
at 28). 

4. Singapore law provides only limited grounds for set-
aside of an international arbitral award, which largely 
track those set out in Article 34(2) of the UNCITRAL 
Model Law.  In addition, Section 24 of the International 
Arbitration Act (Cap. 143A) provides that the 
Singapore court may set aside an award if the making of 
the award was induced or affected by fraud or 
corruption, or a breach of the rules of natural justice 
occurred in connection with the making of the award 
by which the rights of any party have been prejudiced. 
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5. In the Civil Law (Amendment) Act 2017, adopted in 
January 2017, Singapore confirmed that third-party 
funding may be used in international arbitration and 
related litigation. 

6. SIAC is a popular, experienced regional arbitral 
institution.  As noted in Appendices 2 and 4 below, the 
SIAC Arbitration Rules were recently amended to 
include provisions for preliminary dismissal of claims, 
multiparty and multi-contract cases and expedited 
procedures, and SIAC also has promulgated specific 
investment arbitration rules. 

7. The SIAC has its headquarters and hearing facilities in 
Singapore. 

E. Hong Kong 

1. Hong Kong remains subject to the New York 
Convention by virtue of ratification by the People’s 
Republic of China (the “PRC”). 

2. In November 2010, Hong Kong enacted a new 
Arbitration Ordinance, which went into force on June 1, 
2011.  This Ordinance is based on the UNCITRAL 
Model Law and was adopted with the goal of 
promoting Hong Kong as a seat for international 
arbitration.  Hong Kong has applied a version of the 
UNCITRAL Model Law to international arbitrations 
since 1990 and has substantial experience with 
international arbitration.  The 2011 Ordinance more 
closely follows the Model Law, including provisions for 
interim measures and confidentiality.  Significantly, the 
new Ordinance also eliminates the distinction between 
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domestic and international arbitration that existed 
under the earlier law. 

3. There is no right to set aside of an arbitral award in 
Hong Kong based on the merits of the award.  Pursuant 
to Section 81 of the Arbitration Ordinance (Cap. 609), 
which gives effect to Article 34 of the UNICITRAL 
Model Law, awards are subject to set-aside only on 
limited grounds, such as defects pertaining to the 
jurisdiction or constitution of a tribunal, substantial 
procedural irregularities, or if the award conflicts with 
the public policy of the jurisdiction where the 
supervising court is located.   The case law also 
establishes that, even where a violation of Article 34(2) 
of the UNICITRAL Model Law is established, the Hong 
Kong court retains a narrow and limited residual 
discretion not to set-aside an award.   

4. In 1999, Hong Kong and mainland China entered into 
an Arrangement Concerning Mutual Enforcement of 
Arbitral Awards Between the Mainland and the Hong 
Kong Special Administrative Region.  That 
arrangement allows mutual enforcement of arbitral 
awards between Hong Kong and mainland China.  On 
December 30, 2009, the PRC’s Supreme People’s Court 
published a notice confirming that both ad hoc and 
institutional arbitration awards made in Hong Kong are 
enforceable in mainland PRC. 

5. Hong Kong has expressly provided in its Arbitration 
Ordinance that restrictions on who can serve as counsel 
in court proceedings do not apply also to arbitration.  In 
June 2017, Hong Kong amended its Arbitration 
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Ordinance to allow third-party funding for 
international arbitration and related court proceedings. 

6. The Hong Kong International Arbitration Centre 
(“HKIAC”) is experienced in administering 
international arbitration.  Its Administered Arbitration 
Rules were amended effective November 1, 2013.  As of 
the time this handbook is going to press, the HKIAC 
Rules Revision Committee is considering amendments 
to the 2013 version of the Administered Arbitration 
Rules.  Any amendments that result from this process 
are likely to come into effect in 2018. 

Other Frequently Used Seats (in alphabetical order by region) 

A. Europe and Russia  

1. Geneva or Zurich 

a. The Swiss International Arbitration Law, chapter 
12 of the Private International Law Act, took 
effect on January 1, 1989.  The Act permits parties 
to waive the right to set aside an award in limited 
circumstances as long as the waiver expressly 
invokes Articles 190 and 192 of the Act.  In 
January 2017, the Swiss Federal Council 
submitted potential amendments to the Swiss 
International Arbitration Law that would 
emphasize party autonomy and clarify the scope 
of issues open for international arbitration.  

b. Under the Private International Law Act, grounds 
for annulment are limited, and setting-aside 
proceedings, which are brought directly in the 
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Federal Supreme Court, only last four months on 
average.  The Swiss Federal Supreme Court may 
annul arbitral awards if (i) the arbitral tribunal 
was not properly constituted, (ii) the arbitral 
tribunal wrongly accepted or declined jurisdiction, 
(iii) the arbitral tribunal’s decision went beyond 
or failed to decide the claims submitted to it, 
(iv) the principle of equal treatment of the parties 
or the parties’ right to be heard was violated or 
(v) the award is incompatible with public policy.   

c. The Swiss Chambers’ Arbitration Institution is 
based in Geneva and is experienced in conducting 
international arbitrations under the Swiss Rules 
of International Arbitration. 

2. The Hague 

a. The Dutch Arbitration Act was amended, 
effective January 1, 2015, to give parties greater 
autonomy in designing arbitration proceedings 
and to reduce delay in set-aside and enforcement 
proceedings, among other things.  Notably, 
parties may now agree to refer certain challenge 
proceedings to an arbitral institution rather than 
to Dutch courts.  Annulment proceedings are also 
now heard directly by the Court of Appeal, rather 
than the district courts, thereby limiting the 
duration and complexity of challenges to awards.  
If the Court of Appeal finds grounds to set aside 
an award, it may remand the matter to the 
arbitral tribunal so that the error may be 
corrected rather than annulling the award 
outright.  The new law also creates a legal 
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framework for so-called “e-arbitration,” in which 
pleadings may be submitted and awards rendered 
solely in electronic form. 

b. Under the Dutch Arbitration Act, an award may 
only be set aside on the following grounds:  
(i) non-existence of a valid arbitration agreement, 
(ii) the arbitral tribunal was composed in 
violation of the applicable rules, (iii) the arbitral 
tribunal did not comply with its mandate, (iv) the 
award was not signed or was not properly or 
sufficiently reasoned and (v) the award, or the 
manner in which it was made, violates public 
policy.  Moreover, the ground for setting aside 
the award must be sufficiently serious. 

c. Several arbitral institutions are located in The 
Hague, including the Permanent Court of 
Arbitration (“PCA”) (which administers many ad 
hoc arbitrations), the Netherlands Arbitration 
Institute, and PRIME Finance.  

d. The Hague has a long history of international 
dispute resolution, including as home to the PCA, 
the International Court of Justice, and several 
other international tribunals. 

3. Milan 

a. Italy has adopted rules of arbitration procedure, 
codified in Articles 806 to 840 of the Code of Civil 
Procedure and last amended in 2006.  These 
provisions are not based on the UNCITRAL 
Model Law, but include similar provisions on 
most significant issues. 
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b. There are only limited grounds for setting aside 
an arbitral award under Italian law.  There is no 
basis for challenging an award solely on its merits.  
Challenges to arbitral awards are brought before 
the Court of Appeal of the place of the seat of 
arbitration. 

c. The Milan Chamber of Arbitration (“CAM”) is 
often used for the administration of international 
arbitration proceedings, and has gained an 
international reputation.  The CAM Arbitration 
Rules entered into force on January 1, 2010. 

4. Moscow or St. Petersburg 

a. In September 2016 new legislation on arbitration 
entered into force in Russia.  Among other 
changes, the law expands the scope of corporate 
disputes that can be arbitrated, explicitly states 
the types of disputes that are considered 
non-arbitrable, and clarifies that an agreement to 
arbitrate may be formed by an exchange of 
electronic communications. 

b. The new legislation is based predominantly on 
the UNCITRAL Model Law and significantly 
alters the regulatory framework applicable to 
domestic and international arbitration in Russia. 
It codifies the rules regarding the arbitrability of 
various categories of disputes and introduces 
important changes in the regulation of arbitral 
institutions administering disputes in Russia.  It 
also creates more favorable rules with respect to 
the form and general treatment of the arbitration 
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agreements, expressly stipulates the (new) ways 
in which Russian state courts can support the 
arbitral process, including assisting in obtaining 
evidence, and streamlines the process for the 
recognition and enforcement of arbitral awards. 

c. The new legislation distinguishes sharply 
between institutional and ad hoc arbitration.  The 
benefits of the former are only available if the 
arbitral institution obtained a permit to 
administer arbitration disputes in Russia as a 
permanent arbitral institution.  The new 
legislation expressly states that the International 
Commercial Arbitration Court (“ICAC” or 
“MKAS”) and the Maritime Arbitration 
Commission at the Chamber of Commerce and 
Industry (“MAC”), Russia’s oldest and leading 
arbitral institutions, are considered permanent 
arbitral institutions by virtue of law and are 
exempt from the requirement to obtain a permit.  
To date, only two arbitral institutions have 
obtained a permit from the Russian Government: 
the Arbitration Center at the Russian Union of 
Industrialists and Entrepreneurs and the 
Arbitration Center at the Institute of Modern 
Arbitration.  All the aforementioned Russian 
permanent arbitral institutions adopted new 
arbitration rules allowing them to administer 
domestic and international arbitration in order to 
comply with the new legislation.  It is not clear 
whether any foreign arbitral institutions will 
apply for, or even obtain, such a permit. 
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d. Under the reformed arbitration legislation, most 
corporate disputes in respect of Russian 
companies may only be submitted to 
institutional arbitration with the seat in Russia 
and must be administered in accordance with the 
specialized corporate arbitration rules to be 
adopted by eligible arbitral institutions 
(general/default arbitration rules of the arbitral 
institution will not be suitable for the 
administration of corporate disputes).  Certain 
narrow categories of corporate disputes in respect 
of Russian companies, such as corporate disputes 
concerning mandatory tender offer procedures in 
joint stock companies or exclusion of 
shareholders, are deemed non-arbitrable and are 
therefore within the exclusive domain of Russian 
State courts.  

e. Disputes in respect of privatization of State 
property and public procurement, including 
concession agreements (notably and for the time 
being), remain non-arbitrable.   

f. The revised arbitration legislation allows the 
parties to an institutional arbitration (but not an 
ad hoc arbitration) to agree on the finality of the 
award or waive the right to apply for the setting 
aside of the award or the right to challenge the 
tribunal’s decision on jurisdiction before the State 
courts.   

g. The grounds for setting aside an award under the 
Russian arbitration and procedural law are 
limited and substantively mirror those under the 
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UNCITRAL Model Law.  Challenges to awards 
are heard by the court of first instance (by the 
commercial court or the court of general 
jurisdiction), and, by default, are to be resolved 
within a month. Following the proceedings in the 
court of first instance, the court issues a ruling 
which enters into force immediately and may be 
challenged under cassation procedure rules (a 
challenge in appellate proceedings is not possible). 

5. Stockholm 

a. The Swedish Arbitration Act, which came into 
force in 1999, is based on the UNCITRAL Model 
Law.   

b. Under Swedish law, an arbitration award can only 
be challenged on procedural grounds and cannot 
be reviewed by a court on the merits.  The 
Swedish Arbitration Act is currently under 
review, and in 2015 a committee issued an 
extensive report with suggested revisions to the 
Act.   

c. The Arbitration Institute of the Stockholm 
Chamber of Commerce (“SCC”) is experienced in 
administering international arbitrations.  As 
noted in Appendix 2 below, the SCC Rules were 
revised effective January 1, 2017 to include, 
among other things, specific provisions for 
investor-State disputes and expedited procedures.  

d. Sweden has become one of the most frequently 
used venues for international commercial 
arbitration in recent years, with the SCC 
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administering more than 200 arbitrations each 
year.  

6. Vienna 

a. The Austrian Arbitration Act, adopted in 2006, is 
based largely on the UNCITRAL Model Law.  In 
contrast to the UNCITRAL Model Law, the 
Austrian Arbitration Act draws no distinctions 
between domestic and international arbitrations 
or between commercial and non-commercial 
disputes. 

b. The Austrian Code of Civil Procedure provides 
for a limited set of grounds that permit a party to 
challenge an arbitral award of a tribunal seated in 
Austria before the Austrian Supreme Court, 
which is the only instance in these matters (with 
very limited exceptions).   

c. The grounds largely mirror those in Article 34 of 
the UNCITRAL Model Law, but for two grounds 
specifically rooted in Austrian law: (i) if the 
award is either based on evidence that was 
affected in a criminal manner, including the 
falsification of documents or testimony in 
violation of the obligation to tell the truth, or on 
a criminal verdict that was reversed on appeal, 
and (ii) if the proceedings were conducted in a 
manner that conflicts with fundamental values of 
the Austrian legal system (procedural public 
policy).   

d. The Austrian Arbitration Act was amended 
effective January 1, 2014.  This amendment 
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designated the Austrian Supreme Court as the 
sole court to hear arbitration-related proceedings 
other than in consumer and labor law 
arbitrations.  

e. The Vienna International Arbitral Centre
(“VIAC”), established in 1975, has considerable
experience administering arbitrations,
particularly in Central and Eastern Europe.  VIAC
arbitrations commonly apply either the Vienna
Rules or the ICC Rules.

B. Asia and the Pacific Rim

The most frequently accepted seats involving Asian and
Pacific parties are Hong Kong and Singapore.  If these are not
accepted, the alternatives listed below may also be considered.

1. Auckland

a. New Zealand has adopted the UNCITRAL Model
Law through its Arbitration Act of 1996, which
applies to both international and domestic
arbitrations.  Two amendments that came into
force on March 1, 2017 provide for an emergency
arbitrator and a body outside of the High Court
to resolve arbitrator appointment dilemmas.

b. The Arbitrators’ and Mediators’ Institute of New
Zealand (“AMINZ”) and the New Zealand
Dispute Resolution Centre administer
international arbitrations.
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2. Beijing or Shanghai 

a. Under Chinese law, only “foreign-related” 
disputes can be arbitrated outside of China.  
Foreign ownership of a Chinese entity may not 
be sufficient to make a dispute “foreign-related.” 
In recent years Chinese courts have shown a 
greater willingness to recognize that the 
involvement of a party that is a Wholly Foreign 
Owned Enterprise (“WFOE”) registered in a 
designated free trade zone creates a “foreign 
element” in the dispute.   

b. The PRC is a party to the New York Convention, 
and has extended the applicability of the 
Convention to the Special Administrative 
Regions of Hong Kong and Macau.  In addition, 
mainland China has entered into special 
arrangements with Hong Kong, Macau and 
Taiwan for the mutual enforcement of arbitral 
awards, which largely mirror the Convention.  

c. The China International Economic and Trade 
Arbitration Commission (“CIETAC”) is 
commonly selected by non-PRC parties as the 
arbitration institution for arbitrations in 
mainland China.  Other arbitration institutions 
such as the Beijing Arbitration 
Commission/Beijing International Arbitration 
Center (“BAC”) have also been steadily increasing 
their reputation for professionalism and 
internationalization in recent years.  In 2013, the 
CIETAC sub-commissions in Shanghai and 
Shenzhen declared their independence from 
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CIETAC and are now known as Shanghai 
International Economic and Trade Arbitration 
Commission/Shanghai International Arbitration 
Center (“SHIAC”) and Shenzhen Court of 
International Arbitration / South China 
International Economic and Trade Arbitration 
Commission (“SCIA”) respectively.  Given the 
controversies once surrounding the split, it is 
important for parties arbitrating in mainland 
China to clearly designate the arbitral institution 
and, if CIETAC is selected, the sub-commission 
that should administer the case. 

d. The PRC Arbitration Law, introduced in 1995 and 
amended in 2009, diverges from the UNCITRAL 
Model Law in several major respects.   

i. An arbitration agreement for arbitrations 
seated in the PRC must designate an 
administering institution (“arbitration 
commission”).  As noted below, this 
institution may need to be a Chinese 
institution.  This leaves no room for ad hoc 
arbitration, although there may now be a 
limited exception for arbitrations seated in 
free trade zones.  The PRC courts usually 
recognize and enforce ad hoc awards made 
in New York Convention States or in Hong 
Kong, but agreements for ad hoc 
arbitration seated in the mainland PRC are 
generally unenforceable.   

ii. It is unclear whether foreign arbitration 
institutions may administer arbitration 
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cases seated within mainland China.  In 
April 2014, the PRC Supreme People’s 
Court appeared to recognize, for the first 
time, the validity of an arbitral clause 
providing for ICC arbitration seated in 
Shanghai.  Some commentators, however, 
have disputed the applicability of this 
decision to other cases, and the PRC is a 
civil law country whose courts are not 
bound by legal precedent.  For that reason, 
it is advisable that parties wait for greater 
certainty before using foreign arbitration 
institutions for arbitrations seated in the 
PRC. 

iii. Mainland PRC law does not fully recognize 
the principle that arbitral tribunals may 
decide their own jurisdiction (Kompetenz-
Kompetenz).  Arbitration commissions, 
rather than arbitral tribunals, are generally 
empowered to rule on jurisdiction.  
CIETAC may, where necessary, delegate 
such power to the arbitral tribunal 
(CIETAC Rules, Article 6(1)).  If one party 
requests that an arbitration commission 
determine the validity of an arbitration 
agreement, the other party may 
simultaneously apply to a PRC court, and 
the court’s ruling will prevail.    

iv. Discovery is likely to be limited in most 
arbitrations seated in the mainland PRC.  
Parties that desire a degree of document 
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production should incorporate in their 
arbitration clause evidentiary rules such as 
the IBA Rules on the Taking of Evidence in 
International Arbitration.  

e. Since 1995, the PRC has adopted a special 
reporting system that is applicable to court 
proceedings involving foreign arbitral awards and 
awards in arbitrations seated in mainland China 
involving foreign-related factors, such as non-
PRC parties or subject matter located overseas.  
Under this system, a lower court may not refuse 
to enforce a foreign or foreign-related award 
made in the PRC or invalidate an arbitration 
agreement involving foreign-related elements 
without prior examination and confirmation by a 
higher court.  This system has helped facilitate 
the enforcement of awards against Chinese 
parties. 

3. Kuala Lumpur 

a. The Malaysian Arbitration Act 2005, which came 
into force on March 15, 2006 and was amended in 
2011, largely adopted the UNCITRAL Model Law.  
The law gives parties greater flexibility to select 
the procedures governing the appointment of 
arbitrators and the proceedings and allows the 
arbitral tribunal to determine its own jurisdiction, 
including on the validity of the arbitration clause.  
It also provides that the awards of arbitral 
tribunals are final and binding, with several 
grounds for setting aside the award, including 
(i) the existence of procedural and jurisdictional 
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defects, (ii) when the subject-matter of the 
arbitration is not capable of settlement by 
arbitration under the laws of Malaysia and 
(iii) when the award is in conflict with Malaysia’s 
public policy.  

b. The Act specifies several instances where the 
courts are given a right to intervene in certain 
matters, including staying proceedings, granting 
interim measures of protection, and assistance in 
taking of evidence.  The Act replaced conflicting 
case law in this regard.  Malaysia recognizes the 
doctrine of Kompetenz-Kompetenz under section 
18(1) of the Arbitration Act. 

c. The Kuala Lumpur Regional Centre for 
Arbitration (“KLRCA”) is the primary arbitration 
institution in the country.  KLRCA has seen a rise 
in its caseload in recent years, and adopted revised 
rules in 2017.      

4. Mumbai or Delhi 

a. India’s Arbitration and Conciliation Act is based 
largely on the UNCITRAL Model Law with some 
particularities.  The same law applies to domestic 
arbitrations and to international commercial 
arbitrations seated in India.   

b. An arbitral tribunal seated in India must render 
an award within a maximum period of 18 months.  
If the time limit is not met, the tribunal’s 
mandate is considered terminated.  Only a court 
can extend this timeframe by an order which may 
involve a reduction of the arbitrators’ fees. 
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c. The grounds for setting aside an award seated in 
India are limited, and the 2015 amendments 
clarify that the courts cannot review the merits 
of the award.  The grounds for refusing to enforce 
a foreign award are limited to those in the New 
York Convention.   

d. In 2012, the Supreme Court clarified that Indian 
courts cannot interfere in arbitrations seated 
outside India (Bharat Aluminium Co v. Kaiser 
Aluminium Technical Services (‘BALCO’), Supreme 
Court of India, Civ. App. 3678 of 2007, 6 
September 2012).  Indian courts may still grant 
interim relief or assistance in taking evidence 
even in foreign-seated arbitrations, but 
application of these provisions can be excluded by 
agreement of the parties.   

e. The Arbitration and Conciliation Act was 
amended in 2015 with a view to reducing the 
potential interference of Indian courts in arbitral 
proceedings, although the prospect of related 
court proceedings can substantially lengthen the 
arbitral process. 

f. There are several arbitral institutions in India, 
including the Mumbai Centre for International 
Arbitration (“MCIA”).  When choosing an 
arbitral institution in India, parties should be 
aware of potential restrictions on choosing 
arbitrators from beyond the institution’s roster.  
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5. Seoul 

a. South Korea's Arbitration Act is largely based on 
the UNCITRAL Model Law, and applies to both 
domestic and international commercial disputes 
seated in South Korea.  As amended effective 
November 2016, the Arbitration Act now gives 
arbitral tribunals more control when seeking 
court-aided discovery, and provides more 
expeditious enforcement procedures.  Unlike the 
Model Law, the Arbitration Act only allows 
South Korean courts to enforce interim measures 
that are issued in arbitrations with a seat in South 
Korea. 

b. The Korean Commercial Arbitration Board 
("KCAB") administers international arbitrations.  
Its amended rules, which became effective in 
June 2016, introduced an emergency arbitrator 
system.  

c. The grounds for set aside under the Arbitration 
Act largely track the UNCITRAL Model Law, 
namely:  the arbitration agreement was invalid, a 
party was not given proper notice of the 
appointment of arbitrators or was unable to 
present his or her case, the award goes beyond 
the agreed upon issues in the arbitration 
agreement, the composition of the arbitral 
tribunal or proceedings were not in accordance 
with the parties' agreement, the dispute's subject 
matter is not arbitrable under South Korean law, 
or the award conflicts with public policy.  
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d. Under South Korea's Arbitration Promotion Act, 
which entered into force in June 2017, the 
government and arbitration community will 
implement short- and long-term plans to 
promote international arbitration in South Korea, 
including through the expansion and 
improvement of international arbitral facilities 
and the promotion of Seoul as a seat of 
arbitration in international arbitrations. 

6. Sydney or Melbourne 

a. Australia’s International Arbitration Act is based 
on the UNCITRAL Model Law.  It has several 
default provisions that parties can choose to opt 
out of, including sections on evidence, costs, and 
procedure.  The 2015 and proposed 2017 
amendments to the Act align its language more 
closely with that of the New York Convention. 

b. Within Australia’s federal structure, international 
arbitration matters fall within the jurisdiction of 
state supreme courts.  In 2009, Australia’s 
Parliament gave the Federal Court concurrent 
jurisdiction over international arbitration.  In 
addition, in January 2010, the Supreme Court of 
Victoria appointed an “Arbitration Coordinating 
Judge,” creating an arbitration list that centralizes 
arbitration matters.  The list is managed by a 
judge with international arbitration experience 
who, along with several other commercial judges, 
will hear all arbitration-specific cases. 
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c. The Australian Center for International 
Commercial Arbitration (“ACICA”), and the 
Institute of Arbitrators and Mediators Australia 
(“IAMA”) administer international arbitrations.  
The revised ACICA Arbitration Rules came into 
effect in January 2016. 

7. Tokyo 

a. Japan's Arbitration Law is based on the 
UNCITRAL Model Law and applies to arbitral 
proceedings with a place of arbitration in Japan, 
as well as proceedings in Japanese courts related 
to arbitral proceedings.   

b. The Japanese Commercial Arbitration 
Association ("JCAA") administers international 
arbitrations.  The most recent amendments to 
the JCAA Rules, in 2014, introduced provisions 
regarding expedited procedures, emergency 
arbitrators, interim measures, and joinder of third 
parties to an arbitration, among others.  

c. The grounds for set aside under the Japan 
Arbitration Law largely track the UNCITRAL 
Model Law, namely:  the arbitration agreement is 
invalid, a party was not given notice to appoint 
arbitrators or during the arbitration, a party was 
not able to present its case in the arbitration, the 
award covers matters beyond the scope of the 
arbitration agreement or claims in the arbitration, 
the composition of the tribunal or the arbitral 
proceedings were not in accordance with 
Japanese law or the parties' agreement, the claims 
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in the arbitration relate to non-arbitrable subjects 
under Japanese law, or the content of an arbitral 
award is in conflict with the public policy or good 
morals of Japan.  

C. Americas   

The most frequently accepted seats involving Latin American 
parties are New York and Paris.  If these are not accepted, the 
alternatives listed below are also regularly used because of 
geography, convenience, or other factors.   

1. Bermuda 

a. Bermuda is a common seat for arbitration 
disputes in the insurance industry, as liability 
insurance policies written on the so-called 
“Bermuda Form” generally designate either 
London or Bermuda as the seat of arbitration.  As 
a result, Bermudan courts are experienced in 
handling commercial arbitration matters. 

b. Under the Bermuda International Arbitration and 
Conciliation Act of 1993, the UNCITRAL Model 
Law applies to international commercial 
arbitrations seated in Bermuda.  Parties may 
agree in writing to not apply the Model Law, in 
which case the Arbitration Act 1986 (based on 
the UK Arbitration Acts 1950-1979) applies, 
unless otherwise agreed in writing. 

c. The Bermuda Commercial Court, an 
administrative subdivision of the Supreme Court 
of Bermuda, hears all court applications in 
Bermuda relating to arbitral proceedings, except 
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that the Court of Appeal of Bermuda has 
exclusive jurisdiction for challenges against 
arbitral awards.  The Supreme Court of Bermuda 
can also issue interim measures of protection 
before or during international arbitrations in 
order to assist arbitration proceedings seated in 
Bermuda. 

d. The Court of Appeal for Bermuda has exclusive 
jurisdiction to review arbitration awards.  An 
application to set aside must be brought within 
three months of the award date.  Grounds on 
which the court can set aside an arbitral award 
are limited and derived from the New York 
Convention, including the invalidity of the 
arbitration agreement, serious due process flaws, 
an award beyond the scope of matters submitted 
to arbitration, subject matter not capable of 
settlement by arbitration under Bermudan law, 
and an award conflicting with Bermudan public 
policy (i.e. the making of the award was induced 
or affected by fraud or corruption). 

2. British Virgin Islands 

a. The UK ratification of the New York Convention 
was extended to the British Virgin Islands (the 
“BVI”) in 2014.  

b. International arbitration in the BVI is governed 
by the Arbitration Act 2013, which came into 
force on October 1, 2014.  The Act is based on the 
UNCITRAL Model Law, with some variations.  
The Act recognizes the doctrine of Kompetenz-



Appendix 1 - Overview of Arbitral Seats 

106 
 

© 2018 Debevoise & Plimpton LLP.  All Rights Reserved. 

Kompetenz and establishes limited circumstances 
under which an award may be set aside.   

c. The Act also established the BVI International 
Arbitration Centre, which provides facilities for 
arbitral proceedings, administrative services, and 
other support to tribunals seated in the BVI. 

d. BVI courts generally take a liberal approach to 
upholding arbitration agreements and awards, 
and have experience handling complex 
international commercial cases.  

e. Costs of arbitration in the BVI are considerably 
lower than in other leading arbitration centers.  

3. Mexico City  

a. Mexico has adopted the UNCITRAL Model Law, 
with minor modifications. 

b. In a pro-arbitration ruling in 2006, Mexico’s 
Supreme Court affirmed the applicability of the 
principle of Kompetenz-Kompetenz.  However, 
parties may resort to the courts to annul an 
arbitration agreement as void or inoperative.   

c. In 2009, the law governing arbitration procedure 
and the recognition and execution of arbitral 
awards was made expressly applicable to federal 
government contracts (see Law for Public Works 
and Services, No. 2748-IV). 

d. In Mexico,  there is also an additional risk that 
courts may review the merits of arbitral awards 
through an Amparo proceeding, which is a legal 
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mechanism which is meant to protect 
constitutional rights. 

4. Miami and Other U.S. Seats

a. Many U.S. cities are frequently used and may be
appropriate arbitral seats.  Because of Miami’s
location and culture, Latin American parties may
consider it a sufficiently “neutral” site.

b. Miami may afford lower costs than some other
seats, including for bilingual professional services,
and lower-cost flights and hotels.  The ICDR has
its south-eastern regional office in Miami.

c. International arbitration seated in Florida (where
Miami is located) will generally be governed by
the U.S. Federal Arbitration Act, though it may
be supplemented by state law in some instances.
See Appendix 1, Section A above, for language
that can be included in an arbitration clause to
avoid ambiguities about the possible application
of state procedural law to the arbitration.
Florida’s legislature adopted the UNCITRAL
Model Law as state law in July 2010, replacing the
previous Florida International Arbitration Act.

d. A rule adopted by the Supreme Court of Florida
in 2006 removed restrictions on non-Florida
lawyers participating in international arbitrations
in Florida.

e. On December 3, 2013, the Florida state court
system created the Miami International
Commercial Arbitration Court to hear
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arbitration-related applications as part of an 
effort to promote Miami as a venue for 
international commercial arbitration.  Cases 
related to international arbitration may also be 
heard in the U.S. District Court for the Southern 
District of Florida, which is the federal court 
seated in Miami. 

f. Other U.S cities, including Washington, D.C. and 
San Francisco are also suitable and frequently 
chosen seats of arbitration. 

5. Santiago de Chile 

a. In 2004, Chile adopted the UNCITRAL Model 
Law to govern international commercial 
arbitration taking place in Chile (see Law 
No. 19,971). 

b. Courts in Chile are generally favorable to 
arbitration and recognize the principle of 
Kompetenz-Kompetenz.  Under Chile’s 
International Commercial Arbitration Act, 
parties may not appeal an arbitration award to 
the courts. 

6. São Paulo or Rio de Janeiro 

a. Brazil’s Arbitration Act, enacted in 1996 and 
amended in 2015, is based on the UNCITRAL 
Model Law and the Spanish Arbitration Law of 
1988 (see Act No. 9,307; Act No. 13,129), with 
some differences.   

b. The number of both domestic and international 
arbitration cases in Brazil has increased 
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significantly in the last few years.  Brazilian 
courts are generally supportive of arbitration as a 
form of dispute resolution with strong 
precedents opposing court intervention into 
arbitration proceedings.  Brazilian courts have 
also recognized the validity of arbitration clauses 
in government contracts.  

c. The ICC, ICDR and LCIA all manage cases with 
seats in Brazil, and the ICC has most recently 
opened an office in São Paulo.  There are also a 
number of Brazilian arbitration organizations, the 
most prominent being the Brazil-Canada 
Chamber of Commerce (“CAM/CCBC”).  The 
CAM/CCBC has its own arbitration rules, which 
contemplate an abbreviated briefing and award 
schedule.  In August 2017, the PCA also signed a 
Host Country Agreement with Brazil that will 
facilitate the conduct of PCA proceedings within 
the country. 

7. Toronto 

a. Each Canadian province has its own international 
arbitration statute based on the UNCITRAL 
Model Law.  Arbitration in Toronto is governed 
by Ontario’s International Commercial 
Arbitration Act, 2017.  The 2017 version of the 
Act adopted the 2006 amendments to the 
UNCITRAL Model Law, incorporated the New 
York Convention, and extended the limitation 
period applicable to proceedings for the 
enforcement and recognition of arbitral awards. 
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b. Toronto has three main arbitral institutions: 
Arbitration Place (which operates under 
agreement with the International Chamber of 
Commerce), ADR Chambers and JAMS Canada.  

D. Africa 

1. Casablanca 

a. The Moroccan Code on Civil Procedure governs 
domestic and international arbitrations and is 
inspired by French law and, in part, by the 
UNCITRAL Model Law.  The Code differs from 
the Model Law in some respects, including the 
appointment and challenge of arbitrators and the 
available reasons for annulling an arbitral award.  
Under Moroccan law, an arbitral award rendered 
in Morocco may be set aside on the grounds of 
jurisdictional or procedural defects, or if the 
recognition or enforcement of the arbitral award 
violates domestic or international public policy.  
All court submissions in Morocco must be in 
Arabic.  A reform is currently underway to 
modernize the legal framework.  

b. The Casablanca International Mediation and 
Arbitration Centre (CIMAC) opened at the end 
of 2014, and updated rules came into force on 1 
January 2017. 

2. Lagos 

a. The Nigerian Arbitration and Conciliation Act 
1988 (“ACA”) governs international arbitration in 
Nigeria and mirrors the UNCITRAL Model Law.  
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In addition, the state of Lagos passed its own 
arbitration legislation (the Lagos State 
Arbitration Law of 2009), which also is largely 
based on the UNCITRAL Model Law. 

b. The Lagos Court of Arbitration is based in Lagos.  
Its Rules include, among others, provisions 
allowing a party to request interim measures 
from the LCA Secretariat prior to the 
constitution of an arbitral tribunal.  The 
articulation of the LCA Rules and the ACA is 
presently uncertain.  

c. Although section 34 of the ACA provides that “a 
court shall not intervene in any matter governed 
by this Act except where so provided,” in practice 
Nigerian courts have intervened in arbitration 
proceedings with greater frequency than in other 
countries, and court proceedings can take many 
years to reach final resolution.   

3. Mauritius 

a. Mauritius’s Arbitration Act, adopted in 2008 and 
amended most recently in 2013, is based on the 
UNCITRAL Model Law, with a number of 
innovative pro-arbitration adjustments. 

b. Both English and French are widely spoken in 
Mauritius.  

c. A specially designated and trained panel of judges 
of the Supreme Court hears all applications under 
the Act with the exception of applications for 
interim measures, which are first heard by a 
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single judge before potentially being returned to 
the three-judge panel.  Appeal from decisions of 
the panel lies directly, and as of right, to the Privy 
Council in London. 

d. The Permanent Court of Arbitration opened its 
first overseas office in Mauritius in 2010.  The 
PCA acts as the appointing authority under the 
Arbitration Act where the parties have not 
designated another appointing authority.   

e. Mauritius is also home to several arbitration 
institutions.  The Mauritius Chamber of 
Commerce and Industry’s Arbitration and 
Mediation Center (“MARC”) was established in 
1996.  In 2017 it announced a new governance 
structure reflecting international best practices in 
arbitration, with a court and an advisory board 
composed of leading international practitioners.  
In addition, in 2011, the Mauritius International 
Arbitration Centre Limited (“MIAC”) joined 
forces with the LCIA to establish a joint 
arbitration center in Mauritius, known as the 
LCIA-MIAC Arbitration Centre.   

E. Middle East 

Historically, many Gulf state courts have been hostile to 
arbitration and some Gulf states are not parties to the New 
York Convention.  Recent pro-arbitration reforms and new 
arbitral institutions may change the outlook for international 
commercial arbitration in the Gulf, but it may take some time 
to see their impact.  
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1. Manama 

a. Since 1995, Bahrain has hosted the Gulf 
Cooperation Council Commercial Arbitration 
Centre (“GCAC”).  There are reciprocal 
arrangements in place between the Gulf 
Cooperation Council (“GCC”) states that provide 
for enforcement of arbitral awards issued within 
other member states.  As of December 2017, the 
GCC states consist of the United Arab Emirates, 
Bahrain, Saudi Arabia, Oman, Qatar and 
Kuwait. 

b. Bahrain adopted the UNCITRAL Model Law in 
2004.  In 2015, Bahrain significantly reformed its 
arbitration regime through Law No. 9/2015 (the 
“Bahrain Arbitration Law”), which incorporates 
the UNCITRAL Model Law and vests the 
Bahraini High Court with authority to hear all 
arbitration-related applications, including 
applications to enforce or set aside arbitral awards.  
It also permits foreign investors to retain their 
preferred legal counsel, whether local or 
international, for “international commercial 
arbitration” proceedings held in Bahrain. 

c. The Bahrain Chamber for Dispute Resolution 
(“BCDR”) was established in 2009 in partnership 
with the American Arbitration Association.  
BCDR tribunals are composed of two Bahraini 
judges and a third member chosen from BCDR’s 
roster of neutrals.  Judgments issued by BCDR 
tribunals are considered final judgments issued by 
the courts of Bahrain and are subject to 
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annulment by the Court of Cassation only on 
limited grounds.  The arbitration rules of the 
BCDR came into effect in October 2017. 

2. Doha 

a. In March 2017, Qatari Law No. 2 of 2017 
Promulgating the Civil and Commercial 
Arbitration Law entered into force.  This law is 
based on the UNCITRAL Model Law and applies 
to international arbitrations seated in Qatar that 
began after or were ongoing at the time the law 
entered into force in March 2017. 

b. The Qatar International Center for Conciliation 
and Arbitration and the Qatar International 
Court and Dispute Resolution Centre are located 
in Doha. 

c. Qatari Law No. 2 of 2018 Does not impose 
nationality requirements for arbitrators.  
However, it differs from the Model Law in 
providing that parties must choose an arbitrator 
from a list of approved arbitrators registered at 
the Arbitrators Registry at Qatar’s Ministry of 
Justice, or alternatively may nominate an 
arbitrator who is of full legal eligibility and 
capacity, has not been finally convicted of a 
felony or misdemeanor relating to honesty and 
character, and is of good reputation and conduct. 

d. Unless the parties agree to alternative methods of 
enforcement, in order to enforce an award in 
Qatar, parties must bring an application for 
enforcement of the arbitral award to the 
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enforcement judge of the Court of First Instance, 
once the time for filing an annulment application 
has expired.  The grounds for challenge under  
Qatari Law No. 2 of 2017 largely track those 
under the Model Law, and parties may not 
challenge an arbitral award based on questions of 
law or fact.  

3. Dubai International Financial Centre 

a. The Dubai International Financial Centre (the 
“DIFC”) is a special economic zone in the center 
of Dubai’s financial district where UAE federal 
and commercial laws do not apply.  Parties may 
choose DIFC as a seat of arbitration regardless of 
whether the contract has any connection with 
Dubai or the DIFC.   

b. The DIFC arbitration law, introduced in 2008, 
governs arbitrations with their seat in the DIFC.  
The DIFC arbitration law is modeled on the 
UNCITRAL Model Law and is overseen by 
independent DIFC courts, which are English-
speaking common law courts.   

c. An arbitral award must be confirmed by the 
DIFC courts before it can be enforced.  Arbitral 
awards made in the DIFC and confirmed by the 
DIFC courts should be directly enforceable in 
Dubai and internationally, but there is relatively 
little precedent.   

d. In 2008, the LCIA and DIFC established the 
DIFC LCIA Arbitration Centre and adopted rules 
of arbitration modeled on the LCIA Rules. 
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e. Arbitration in Dubai outside of the DIFC is not 
recommended.   
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Appendix 2 
Overview of Arbitral Rules 

We list below the major institutional, ad hoc and specialized arbitral 
rules that are commonly considered in international transactions.  
Debevoise partners hold senior leadership roles in many of the major 
international and regional arbitral bodies, and we are well placed to 
advise on which rules would be most appropriate for any given 
transaction.   

Major Institutional Rules  

International Chamber of Commerce 

“the Rules of Arbitration of the International Chamber of 
Commerce”  
The ICC Rules are familiar to many parties around the world.  In 
comparison to other commonly used rules, they provide for 
substantially more administrative involvement at various stages of 
the proceeding, including scrutiny of draft awards. 

The ICC rules, which were revised effective March 1, 2017, continue 
the ICC’s efforts to improve efficiency and transparency.  In 
particular, the 2017 revision includes the ICC’s new Expedited 
Procedure Rules (Article 30 and Appendix VI).  These Rules apply to 
cases with arbitration agreements entered into after March 1, 2017 if 
the amount in dispute is less than US$2 million, subject to a few 
limited exceptions.   

Along with the 2017 revision, the ICC also published a “Note to 
Parties and Arbitral Tribunals on the Conduct of Arbitration,” which 
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is “intended to provide parties and arbitral tribunals with practical 
guidance concerning the conduct of arbitrations” under the ICC 
Rules, as well as the practices of the ICC Court. 

In addition to the increased scrutiny of draft awards, the ICC Rules 
have two unique features not shared by other rules.  First, the ICC 
Rules require the preparation of Terms of Reference at an early stage 
of the arbitration proceeding.  The Terms of Reference set out the 
nature of the claims and defenses and, unless the tribunal decides 
otherwise, the issues to be resolved.  Second, the ICC arbitrators’ fees 
are based on the amount in controversy.  Depending on the size of 
the claim, these fee arrangements may result in higher fees and more 
up-front costs being borne by the claimant than with other 
institutions.  The ICC also requires an advance on costs based on the 
amount in controversy, which is meant to cover all of the costs of 
the arbitration and must be paid at an early stage of the arbitration 
(before the Terms of Reference become operative).  If the 
respondent does not pay its share of this advance, the claimant must 
either pay the respondent’s share or provide a bank guarantee in 
order for the case to proceed.   

The text of the ICC Rules and the Note to Parties can be found on 
the ICC’s website at www.iccwbo.org. 

London Court of International Arbitration 

“the Rules of the London Court of International Arbitration” 
The LCIA Rules also provide administered arbitration but with less 
institutional involvement than the ICC Rules.  The LCIA generally 
acts through its President, who makes appointments of arbitrators 
and appoints panels to determine challenges.  The LCIA’s schedule 
of costs provides administrative fees based on tasks performed and 
arbitrators’ fees based on a capped daily or hourly rate rather than on 
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the amount in controversy.  Depending in part on the amount in 
controversy, this fee schedule may result in lower costs than under 
some other rules.  Detailed statistics on the costs and duration of 
LCIA cases may be found in the LCIA’s Report on Facts and Figures: 
Costs and Duration: 2013-2016.  The LCIA Rules, most recently 
amended in 2014, include provisions for emergency relief (Article 9B) 
and other provisions concerning speed and procedure (Articles 5, 14 
and 15).   

The text of the LCIA Arbitration Rules can be found on the LCIA’s 
website at www.lcia.org.  

International Centre for Dispute Resolution 

“the International Centre for Dispute Resolution International 
Arbitration Rules” 
The ICDR International Arbitration Rules are based in large part on 
the 1976 UNCITRAL Rules for ad hoc arbitration but provide for 
administrative involvement in areas where an administrator may be 
useful, such as the appointment of or challenge to arbitrators.  These 
rules were last amended in 2014. 

The ICDR is the international division of the AAA and is charged 
with the exclusive administration of all of the AAA’s international 
matters.  The rules may be used anywhere in the world. 

The ICDR offers two administrative fee options for parties filing 
claims or counterclaims:  the Standard Fee Schedule with a two-
payment schedule, and the Flexible Fee Schedule with a three-
payment schedule that offers lower initial filing fees but potentially 
higher total administrative fees for cases that proceed to a hearing.  
The arbitrators’ fees are usually based on an hourly or daily rate.     
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According to the ICDR Fee Schedule, most recently modified on July 
1, 2016, the AAA will retain a portion of the administrative filing fee 
if a party files a demand for arbitration that is incomplete or 
otherwise does not meet the filing requirements and the deficiency 
is not corrected within a reasonable period of time.  

The text of the ICDR Rules can be found at www.icdr.org. 

Hong Kong International Arbitration Centre 

“the HKIAC Administered Arbitration Rules” 
The HKIAC released its revised Administered Arbitration Rules in 
2013, expanding on its 2008 Rules.  These Rules continue the 
HKIAC’s practice of working within a “soft administration” 
framework, where parties have more flexibility while the HKIAC 
retains structures to ensure that the arbitration functions smoothly.  
For example, the new Rules include provisions for emergency relief 
(Article 23) and multiparty and multi-contract arbitrations (Articles 
27-29).  The new Rules also include expedited procedures for claims 
under HKD 25,000,000, or by agreement of the parties or in “cases of 
exceptional urgency” (Article 41).  Under the expedited procedures,  
the award “shall be made within six months from the date when 
HKIAC transmitted the file to the arbitral tribunal” (Article 41(f)). 

In August 2017, the HKIAC Rules Revision Committee announced 
that it is considering amendments to the 2013 Rules.  Among others, 
these amendments would provide for a secured online document 
repository, a provision allowing parties to pursue other means of 
dispute settlement, such as mediation, after arbitration has 
commenced, new grounds for joinder and expanded provisions for 
single arbitration under multiple contracts and concurrent 
proceedings, and provisions related to third-party funding. 



Appendix 2 - Overview of Arbitral Rules 

121 
 

© 2018 Debevoise & Plimpton LLP.  All Rights Reserved. 

The text of the HKIAC Administered Arbitration Rules can be found 
on HKIAC’s website at www.hkiac.org. 

Singapore International Arbitration Centre  

“the Singapore International Arbitration Centre Rules 2016” 
The SIAC Rules, initially promulgated in 1991 and most recently 
updated in 2016, provide a structured format for international 
arbitration proceedings.  An innovative new rule permits the tribunal 
to dismiss a claim or defense that is “manifestly without legal merit” 
or “manifestly outside the jurisdiction of the Tribunal” (Rule 29.1).  
Additionally, the Rules contain specific provisions for multi-contract 
and multiparty disputes (Rules 6-8) as well as for expedited and 
emergency procedures (Rule 30, Schedule 1).  The revised rules also 
provide an expedited procedure for cases with a value of S$6 million 
or less, or by agreement of the parties, or in cases of exceptional 
urgency.  As noted in Appendix 4 below, SIAC also promulgated 
rules specific to investor-State arbitrations. 

The text of the SIAC Rules can be found on SIAC’s website at 
www.siac.org.sg.  

Stockholm Chamber of Commerce 

“the Stockholm Chamber of Commerce Arbitration Rules” 
The SCC Rules were updated effective January 1, 2017.  The SCC 
Rules strive for flexibility, efficiency, low cost, and minimal 
administrative interactions.  The new Rules also include a summary 
procedure intended to save time and money (Article 39).  
Additionally, the 2017 Rules expressly address joinder of parties and 
claims (Articles 13 & 14) and abandon the default presumption in 
favor of a three-member arbitral tribunal, instead adopting a more 
flexible approach (Article 16).  An appendix to the SCC Rules deals 
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specifically with investor-State disputes (Appendix III; see also 
Appendix 4 below).  The SCC also adopted new Rules for Expedited 
Arbitrations that may be suitable for smaller or simpler disputes.   

The text of the SCC Arbitration Rules can be found on the SCC’s 
website at www.sccinstitute.com.  

CPR International Institute for Conflict Prevention & Resolution  

“the CPR Rules for Administered Arbitration of International 
Disputes”  
The CPR, which has long maintained rules for non-administered 
arbitration, first released its CPR Administered Arbitration Rules in 
2014.  The CPR Administered Rules are intended to increase 
efficiency and lower costs by providing for a high degree of 
flexibility while maintaining strong institutional support.  The CPR 
Administered Rules allow the arbitrators to establish time limits for 
each phase of the proceedings (Article 9.2) and penalize parties 
attempting to delay (Article 19.2).  Proceedings under the 
Administered Rules are administered from the CPR’s offices in New 
York. 

The text of the CPR Administered Rules can be found on the CPR’s 
website at www.cpradr.org. 
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Ad Hoc Rules 

UNCITRAL 

“the UNCITRAL Arbitration Rules” 
The UNCITRAL Arbitration Rules were originally adopted in 1976 
and were substantially updated and revised in 2010.  They are the 
most commonly used rules for ad hoc arbitration and therefore may 
be preferred by certain parties.   

The 2010 UNCITRAL Rules include revised procedures for the 
replacement of an arbitrator, the requirement for reasonableness of 
costs and a review mechanism for arbitration costs, as well as 
additional provisions dealing with multiparty arbitration, joinder, 
and interim measures.  The Rules also make express reference to the 
use of modern technologies.   

In 2013, the Rules were revised to incorporate the UNCITRAL 
Transparency Rules in Treaty-based Investor-State Arbitration (the 
“UNCITRAL Transparency Rules”).  The UNCITRAL Transparency 
Rules apply to arbitrations initiated pursuant to an investment treaty 
that was concluded on or after April 1, 2014, unless the treaty parties 
agree otherwise. 

If the UNCITRAL Arbitration Rules are selected, it is recommended 
that the parties expressly designate an appointing authority as 
follows: 

“The appointing authority shall be [insert, e.g., the 
International Chamber of Commerce International Court 
of Arbitration, the American Arbitration Association, or 
the London Court of International Arbitration].”   
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Each institution has its own schedule of fees for acting as the 
appointing authority under the UNCITRAL Rules, which may be 
used anywhere in the world.  If the parties have not agreed on an 
appointing authority, the default appointing authority will be the 
Secretary-General of the Permanent Court of Arbitration. 

The text of the UNCITRAL Arbitration Rules can be found at 
www.uncitral.org.   

CPR International Institute for Conflict Prevention & Resolution 

“the Rules of the CPR International Institute for Conflict 
Prevention & Resolution for Non-Administered Arbitration of 
International Disputes” 
The CPR Non-Administered Arbitration Rules, originally released in 
1989 and most recently revised in 2007, provide an effective 
framework for ad hoc arbitration.  The CPR becomes involved only if 
necessary in the appointment of, and determination of challenges to, 
arbitrators.  Fees charged by the CPR for performing these services 
are likely to be minimal.  The Rules provide for comparatively 
broader document exchange than some other rules (see CPR Rule 
11).  CPR also offers rules for administered arbitration of 
international disputes, as noted above. 

The text of the CPR Non-Administered Arbitration Rules can be 
found at www.cpradr.org. 

CIArb Chartered Institute of Arbitrators 

“the CIArb Arbitration Rules” 
The CIArb Arbitration Rules, effective December 1, 2015 and 
superseding the CIArb Arbitration Rules 2000, are designed for use 
in both domestic and international ad hoc arbitrations.  The Rules 
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are based on the UNCITRAL Arbitration Rules 2010, but are 
supplemented by optional clauses aimed at providing parties with 
more choice to tailor the rules to their needs.  These additional 
clauses have principally been made to enable CIArb to act as the 
appointing authority.  Other significant additions include waiver of 
the parties’ right to appeal (Article 34.2), provisions for emergency 
arbitrators (Appendix I), and a checklist for case management 
conferences (Appendix II). 

The text of the CIArb Arbitration Rules can be found at 
www.ciarb.org. 
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Specialized Rules 

PRIME Finance 

“the PRIME Finance Arbitration Rules” 
The Panel of Recognised International Market Experts in Finance 
(“PRIME Finance”), established in 2012, provides expert services to 
help resolve disputes in the financial sector.  Arbitration services are 
a key focus of PRIME Finance, but the panel also offers mediation, 
judicial training, expert court opinions and recommendations on 
legal reform for international derivatives markets. 

The PRIME Finance Arbitration Rules, which became effective in 
February 2016, are based on the 2010 UNCITRAL Arbitration Rules.  
The PRIME Finance Arbitration Rules also include several 
mechanisms to shorten time frames of arbitral proceedings and 
address topics such as tax consequences, interest calculation and 
currency.  The PCA administers arbitrations under the PRIME 
Finance Arbitration Rules.   

The text of the PRIME Finance Arbitration Rules can be found at 
www.primefinancedisputes.org.  

World Intellectual Property Organization 

“the Rules of the WIPO Arbitration and Mediation Center” 
The WIPO Arbitration and Mediation Center, based in Geneva, 
Switzerland, is part of the World Intellectual Property Organization.  
The Center provides dispute resolution services designed primarily 
for disputes arising out of commercial transactions or relationships 
involving intellectual property.  The WIPO Arbitration Rules were 
originally promulgated in October 1994.  The latest revised version 
became effective on June 1, 2014.  
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The text of the WIPO Arbitration Rules can be found on the WIPO 
ADR website at www.arbiter.wipo.int. 
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Appendix 3 
Comparative Table of Major Rules 

COMPARISON OF THE  
HKIAC, ICC, ICDR, LCIA, SCC, SIAC AND UNCITRAL  

ARBITRATION RULES 

The table below compares the salient features of the following sets 

of arbitration rules: 

• Hong Kong International Arbitration Centre (“HKIAC”) 

Administered Arbitration Rules (in force November 1, 2013).  

• International Chamber of Commerce (“ICC”) Rules of 

Arbitration (in force March 1, 2017). 

• International Centre for Dispute Resolution (“ICDR”) of the 

American Arbitration Association (“AAA”) International 

Dispute Resolution Procedures (Including Arbitration Rules) 

(in force June 1, 2014). 

• London Court of International Arbitration (“LCIA”) 

Arbitration Rules (in force October 1, 2014). 

• Stockholm Chamber of Commerce (“SCC”) Arbitration 

Rules (in force January 1, 2017). 

• Singapore International Arbitration Centre (“SIAC”) 

Arbitration Rules (in force August 1, 2016). 

• United Nations Commission on International Trade Law 

(“UNCITRAL”) 2010 Arbitration Rules (as amended in 2013) 
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COMPARISON OF THE 
HKIAC, ICC, ICDR, LCIA, SCC, SIAC AND UNCITRAL 

ARBITRATION RULES 

HKIAC ICC ICDR LCIA SCC SIAC UNCITRAL 

ARBITRAL TRIBUNAL 

DEFAULT NUMBER 
OF ARBITRATORS 

HKIAC decides. 

(Article 6.1) 

ONE 

Unless the ICC 
says three. 

(Article 12.2) 

ONE 

Unless the 
ICDR 
Administrator 
says three. 

(Article 11) 

ONE 

Unless the 
LCIA Court 
says three. 

(Article 5.8) 

The SCC 
decides. 

(Article 16.2) 

ONE 

Unless the SIAC 
Registrar says 
three. 

(Article 9.1) 

THREE 

(Article 7.1) 

APPOINTMENT OF 
THREE-MEMBER 
TRIBUNAL IN 
MULTIPARTY 
DISPUTES 

In the absence of 
joint nomination 
by claimants or 
respondents, 
HKIAC appoints 
each member of 
the tribunal. 
(Article 8.2) 

In the absence 
of joint 
nomination by 
claimants or 
respondents, 
the ICC Court 
appoints each 
member of the 
tribunal. 

(Articles 12.6, 
12.8) 

Administrator 
appoints each 
member of the 
tribunal unless 
the parties have 
agreed 
otherwise 
within 45 days 
of start of 
arbitration. 

(Article 12.5) 

In the absence 
of agreement 
on joint 
nomination by 
all parties, the 
LCIA Court 
appoints each 
member of the 
tribunal. 
(Article 8.1) 

In the absence 
of joint 
nomination 
by claimants 
or 
respondents, 
the SCC Board 
appoints each 
member of 
the tribunal. 

(Article 17.5) 

In the absence of 
joint 
nomination by 
claimants or 
respondents, the 
SIAC President 
appoints each 
member of the 
tribunal. 

(Article 12) 

In the absence 
of joint 
nomination by 
claimants or 
respondents, 
the appointing 
authority 
appoints each 
member of the 
tribunal. 

(Articles 10.1, 
10.3) 
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HKIAC ICC ICDR LCIA SCC SIAC UNCITRAL 
DEFAULT 
RESTRICTIONS ON 
THE NATIONALITY 
OF ARBITRATORS 

Sole or presiding 
arbitrator 
generally shall 
not be of the 
same nationality 
as any party.  

(Articles 11.2, 
11.3) 

Sole or 
presiding 
arbitrator 
generally shall 
not be of the 
same 
nationality as 
any party. 

(Article 13.5) 

No restrictions.  

(Article 12.4) 

Sole or 
presiding 
arbitrator shall 
not be of the 
same 
nationality as 
any party. 

(Article 6.1) 

Sole or 
presiding 
arbitrator 
generally shall 
not be of the 
same 
nationality as 
any party. 

(Article 17.6) 

No restrictions. No 
restrictions. 

(Article 6.7)  

GROUNDS FOR 
CHALLENGE OF 
ARBITRATORS 

Lack of 
impartiality or 
independence; 
lack of 
qualifications 
agreed by the 
parties; inability 
to perform his or 
her functions; or 
failure to act 
without undue 
delay. 

(Article 11.6) 

Lack of  
impartiality or 
independence. 

(Article 14.1) 

Lack of 
impartiality or 
independence. 

(Article 14.1) 

Lack of  
impartiality or 
independence; 
deliberate 
violation of 
arbitration 
agreement;  or 
failure to 
conduct or 
participate in 
the arbitration 
with efficiency, 
diligence and 
industry. 

(Articles 10.1–
10.2) 

Lack of 
impartiality or 
independence 
or 
qualifications. 

(Article 19.1) 

Lack of  
impartiality or 
independence; 
lack of 
qualifications 
agreed by 
parties. 

(Article 14.1) 

Lack of  
impartiality or 
independence. 

(Article 12.1) 

TIMING FOR 
CHALLENGE OF 
ARBITRATORS 

15 days from 
notification of 
appointment or 
from becoming 

30 days from 
notification of 
appointment or 
from becoming 

15 days from 
notification of 
appointment or 
from becoming 

14 days from 
formation of 
the arbitral 
tribunal or 

15 days from 
becoming 
aware of 
grounds for 

14 days from 
notification of 
appointment or 
from becoming 

15 days from 
notification of 
appointment 
or from 
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HKIAC ICC ICDR LCIA SCC SIAC UNCITRAL 
aware of grounds 
for challenge.  
(Article 11.7) 

aware of 
grounds for 
challenge.  
(Article 14.2) 

aware of 
grounds for 
challenge.  
(Article 14.1) 

from becoming 
aware of 
grounds for 
challenge.  
(Article 10.3) 

challenge.  

(Article 19.1—
19.3) 

aware of 
grounds for 
challenge.  
(Article 15.1) 

becoming 
aware of 
grounds for 
challenge.  
(Article 13.1) 

JOINDER AND CONSOLIDATION 

JOINDER A party may 
apply for joinder 
if the additional 
party is prima 
facie bound by 
the arbitration 
agreement.  
Third parties 
may also request 
joinder.  (Article 
27) 

A party may 
apply for 
joinder of an 
additional party 
to ICC 
Secretariat any 
time before 
confirmation/ 
appointment of 
arbitrator. 

(Article 7) 

Before 
appointment of 
arbitrator, a 
party may 
submit notice 
of arbitration 
against an 
additional 
party. 

After 
appointment, 
consent of all 
parties and 
additional party 
is required. 

(Article 7.1) 

A party may 
apply for 
joinder of an 
additional party 
provided that 
any additional 
party and the 
applicant party 
consent to the 
joinder in 
writing. 

(Article 
22.1(viii)) 

A party may 
apply for 
joinder of an 
additional 
party to the 
Board. 

(Article 13) 

A party may 
apply for joinder 
if the additional 
party is prima 
facie bound by 
the arbitration 
agreement or 
upon consent of 
all parties.  Third 
parties may also 
submit a request 
for joinder. 

(Article 7) 

A party may 
apply for 
joinder if the 
additional 
party is a party 
to the 
arbitration 
agreement. 

(Article 17.5) 

CONSOLIDATION HKIAC may 
consolidate at 
the request of 
any party where 
(a) the parties 
agree to 
consolidation; 

ICC Court may 
consolidate at 
the request of 
any party 
where  (a) the 
parties have 
agreed to 

Consolidation 
arbitrator 
(appointed by 
Administrator 
at request of a 
party) may 
consolidate 

Tribunal may 
consolidate 
with approval 
of LCIA Court 
where (a) the 
parties agree to 
consolidation 

SCC Board 
may 
consolidate at 
the request of 
any party 
where  (a) the 
parties have 

Prior to the 
constitution of 
the tribunal, the 
Registrar may 
consolidate 
where (a) all 
parties have 

N/A 
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HKIAC ICC ICDR LCIA SCC SIAC UNCITRAL 
(b) all claims are 
made under the 
same arbitration 
agreement; or (c) 
claims made 
under different 
arbitration 
agreements have 
a common 
question of law 
or fact and the 
rights to relief 
claimed are in 
respect of or 
arise out of the 
same transaction 
or series of 
transactions, 
provided that the
arbitration 
agreements are 
compatible. 

(Article 28.1) 

consolidation; 
(b) all claims 
are made under
the same 
arbitration 
agreement; or 
(c) the 
arbitrations are
between the 
same parties, 
relate to claims 
that arise in 
connection 
with the same 
legal 
relationship, 
and the 
arbitration 
agreements are 
compatible. 

(Article 10) 

where: (a) the 
parties have 
agreed to 
consolidation; 
(b) all claims 
are made under
the same 
arbitration 
agreement; or 
(c) the 
arbitrations are
between the 
same parties, 
relate to claims 
that arise in 
connection 
with the same 
legal 
relationship, 
and the 
arbitration 
agreements are 
compatible. 

(Article 8.1) 

in writing, or 
(b) when 
arbitrations 
have 
commenced 
between the 
same parties 
under either 
the same or 
compatible 
arbitration 
agreements.
The LCIA 
Court has 
similar powers 
prior to the 
constitution of
the tribunal. 

(Articles 
22.1(ix)–(x), 
22.6) 

agreed to 
consolidation; 
(b) all claims 
are made 
under the 
same 
arbitration 
agreement; or 
(c) the relief 
sought arises 
out of the 
same 
transaction or
series of 
transactions, 
and the 
arbitration 
agreements 
are 
compatible. 

(Article 15) 

agreed to 
consolidation; 
(b) all claims are 
made under the 
same arbitration 
agreement; or (c) 
the disputes 
arise from the 
same transaction 
or series of 
transactions and 
the arbitration 
agreements are 
compatible. 

The tribunal 
may also order 
consolidation on 
the same 
grounds, 
provided that a 
different 
tribunal has not 
been constituted 
in the other 
proceeding. 

(Article 8). 

PROCEDURAL VARIETY 

EXPEDITED 
PROCEEDINGS 

Upon application 
if the parties so 

If the parties so 
agree or the 

If the parties so 
agree or if no 

Not available. The separate 
SCC Rules for 

Upon 
application if the 

Not available. 
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HKIAC ICC ICDR LCIA SCC SIAC UNCITRAL 
agree, if the 
amount in 
dispute does not 
exceed HKD 
25,000,000, or in 
cases of 
exceptional 
urgency. 

(Article 41.1) 

amount in 
dispute does 
not exceed 
US$2,000,000. 

(Article 30.2) 

claim or 
counterclaim 
exceeds 
US$6,000,000.  

(Article 1.4) 

Expedited 
Arbitrations 
apply if the 
parties so 
agree. 

parties so agree, 
if the amount in 
dispute does not 
exceed 
US$25,000,000, 
or in cases of 
exceptional 
urgency. 

(Article 5.1) 

TERMS OF 
REFERENCE 
REQUIRED? 

N/A Yes, except in 
proceedings 
governed by 
the Expedited 
Rules. 

(Article 23) 

No. No. No. No.  No. 

DEFAULT SEAT Hong Kong, 
unless tribunal 
determines 
another place is 
more 
appropriate. 

(Article 14.1) 

Determined by 
the ICC Court. 

(Article 18) 

Determined by 
the ICDR 
Administrator. 

(Article 17.1) 

London, unless 
the LCIA 
determines 
another place is 
more 
appropriate. 

(Article 16.2) 

Determined 
by the SCC 
Board. 

(Article 25.1) 

Determined by 
the tribunal. 

(Rule 21.1) 

Determined 
by the 
tribunal. 

(Article 18.1) 

PLACE OF 
HEARING 

No restrictions. 

(Article 14.2) 

No restrictions. 

(Article 18.2) 

No restrictions. 

(Article 17.2) 

No restrictions. 

(Article 16.3) 
No 
restrictions. 

(Article 25.2) 

No restrictions. 

(Article 21.2) 
No 
restrictions. 

(Article 18.2) 

DEFAULT 
LANGUAGE OF 
THE ARBITRATION 

Tribunal decides. 

(Article 15.1) 

Tribunal 
decides. 

(Article 20) 

Presumption in 
favor of the 
language(s) of 

Tribunal 
decides. 

(Article 17.4) 

Tribunal 
decides. 

(Article 26.1) 

Tribunal decides. 

(Article 22.1) 

Tribunal 
decides. 

(Article 19.1) 
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HKIAC ICC ICDR LCIA SCC SIAC UNCITRAL 
documents 
containing the 
arbitration 
clause. 

(Article 18) 

CONFIDENTIALITY 
THE DEFAULT 
RULE? 

Yes, subject to 
certain 
exceptions. 

(Article 42) 

No, but the 
Tribunal may 
make orders 
concerning 
confidentiality 
of proceedings 
or of any other 
matters and 
may take 
measures for 
protecting 
trade secrets 
and 
confidential 
information. 

(Article 22.3) 

No, but the 
Tribunal may 
make orders 
concerning 
confidentiality 
of proceedings 
or of any other 
matters and 
may take 
measures for 
protecting 
trade secrets 
and 
confidential 
information. 

(Articles 37.1, 
37.2) 

Yes, subject to 
certain 
exceptions. 

(Article 30.1) 

Yes. 

(Article 3) 
Yes, subject to 
certain 
exceptions. 

(Articles 39.1, 
39.2) 

Silent. 

EMERGENCY ARBITRATOR / INTERIM RELIEF 

EMERGENCY 
ARBITRATOR 

Available before 
the constitution 
of the tribunal. 

(Article 23, 
Schedule 4) 

Available 
before 
transmission of 
the file to the 
tribunal. 

(Article 29, 

Available 
before the 
constitution of 
the tribunal. 

(Articles 6.1-

Available 
before the 
constitution of 
the tribunal. 

(Article 9B) 

Available 
before the file 
is referred to 
the tribunal. 

(Appendix II, 

Available before 
the constitution 
of the tribunal. 

(Article 30.2, 
Schedule 1(1)) 

N/A 
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HKIAC ICC ICDR LCIA SCC SIAC UNCITRAL 
Appendix V) 6.2) Article 1.1) 

INTERIM RELIEF At the request of 
either party, the 
tribunal may 
order interim 
measures it 
deems 
appropriate. 

(Article 23.2) 

At the request 
of either party, 
the tribunal 
may order 
interim 
measures it 
deems 
appropriate. 

(Article 28) 

At the request 
of either party, 
the tribunal 
may order 
interim 
measures it 
deems 
necessary. 

(Articles 24.1, 
24.2) 

At the request 
of either party, 
the tribunal 
may order 
interim 
measures it 
deems 
appropriate. 

(Article 25.1) 

At the request 
of either 
party, the 
tribunal may 
order interim 
measures it 
deems 
appropriate. 

(Articles 37.1, 
37.3) 

At the request of 
either party, the 
tribunal may 
order interim 
measures it 
deems necessary 
or appropriate. 

(Article 30.1) 

At the request 
of either party, 
the tribunal 
may order 
interim 
measures it 
deems 
necessary or 
appropriate. 

(Article 26) 

AWARD 

TIME LIMIT FOR 
FINAL AWARD 
(subject to 
extensions) 

Silent. 6 months from 
the date of 
terms of 
reference. 

(Article 31.1) 

60 days from 
end of final 
hearing. 

(Article 30.1) 

“Immediately 
and without 
any delay.”  
(Article 26.8) 

6 months 
from the date 
the case was 
referred to the 
tribunal. 

(Article 43) 

45 days from the 
date of the 
closure of 
proceedings. 

(Article 32.3) 

Silent. 

PUBLICATION OF 
REDACTED 
AWARDS 
PERMITTED? 

Yes, unless one 
of the parties 
objects. 

(Article 42.5) 

The Rules are 
silent on this, 
but the ICC 
routinely 
publishes 
redacted 
awards and 
decisions. 

Yes, unless 
parties agree 
otherwise. 

(Article 30.3) 

No, unless the 
prior written 
consent of all 
parties and the 
tribunal is 
obtained. 

(Article 30.3) 

Silent. No, unless the 
prior written 
consent of all 
parties and the 
tribunal is 
obtained. 

(Article 32.12) 

N/A 

SCRUTINY OF THE 
AWARD? 

No. Yes, by ICC 
Court. 

No. No. No. Yes, by 
Registrar. 

No. 
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HKIAC ICC ICDR LCIA SCC SIAC UNCITRAL 
(Article 34) (Article 32.3) 

CAN AWARD BE 
CORRECTED OR 
INTERPRETED? 

Yes, within 30 
days of receipt of 
the award, either 
by application of 
a party, or on the 
initiative of the 
Tribunal. 

(Articles 37.1–
37.3) 

Yes, within 30 
days of receipt 
of the award, 
either by 
application of a 
party, or on the 
initiative of the 
Tribunal. 

(Articles 36.1, 
36.2) 

Yes, within 30 
days of receipt 
of the award, 
either by 
application of a 
party, or on the 
initiative of the 
Tribunal. 

(Articles 33.1, 
33.3) 

Yes, within 30 
days of receipt 
of the award, 
either by 
application of a 
party or on the 
initiative of the 
Tribunal. 

(Articles 27.1, 
27.2) 

Yes, within 30 
days of receipt 
of the award, 
either by 
application of 
a party, or on 
the initiative 
of the 
Tribunal. 

(Articles 47.1, 
47.2) 

Yes, within 30 
days of receipt of 
the award, either 
by application of 
a party, or on the 
initiative of the 
Tribunal. 

(Articles 33.1, 
33.2) 

Yes, within 30 
days of receipt 
of the award, 
either by 
application of 
a party, or on 
the initiative 
of the 
Tribunal. 

(Articles 38) 

COST & FEES 

ADMINISTRATION 
FEE 

Ad valorem. 
(HKIAC 
Schedule 1, 
Registration and 
Administrative 
Fees, Article 33.1 
(f)) 

Ad valorem. 

(Article 38, 
Appendix III) 

Ad valorem 
under both the 
Standard and 
Flexible Fee 
Schedules. 

(International 
Arbitration Fee 
Schedule) 

Fixed 
registration fee 
and hourly 
rates. 

(Article 28.1, 
LCIA Schedule 
of Arbitration 
Costs) 

Ad valorem. 

(Article 49, 
SCC Schedule 
of Costs 
Appendix IV) 

Ad valorem. 

(Article 34, SIAC 
Schedule of 
Fees) 

N/A 
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HKIAC ICC ICDR LCIA SCC SIAC UNCITRAL 
FEES OF THE 
TRIBUNAL 

Hourly rates or 
ad valorem, 
depending on 
agreement of the 
parties. 

(Articles 10, 33.1, 
Schedules 2 and 3) 

Ad valorem, 
reflecting 
relevant 
circumstances. 

(Article 38, 
Appendix III, 
Article 2) 

Appropriate 
daily or hourly 
rates 
determined by 
Administrator. 

(Article 35) 

Hourly rates, 
generally not 
exceeding £450.  
(Article 28, 
LCIA Schedule 
of Arbitration 
Costs) 

Ad valorem. 
(SCC 
Schedule of 
Costs, 
Appendix IV, 
Article 2) 

Ad valorem.  

(Article 36, SIAC 
Schedule of 
Fees) 

Determined 
by the 
tribunal. 

(Articles 40, 
41.1) 

RESPONSIBILITY 
FOR LEGAL COSTS 

The Tribunal 
decides 
allocation 
between the 
parties. 
(Article 33.2) 

The Tribunal 
decides 
allocation 
between the 
parties. 
(Article 38.4) 

The Tribunal 
decides 
allocation 
between the 
parties. 
(Article 34) 

The Tribunal 
decides 
allocation 
between the 
parties. 
(Article 28.3) 

The Tribunal 
decides 
allocation 
between the 
parties. 
(Article 49.6) 

The Tribunal 
decides 
allocation 
between the 
parties. 
(Article 35) 

Unsuccessful 
party or parties 
responsible for 
costs unless 
Tribunal 
decides 
otherwise. 
(Article 42.1) 
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Appendix 4 
Investor-State Contracts 

This appendix provides suggestions specific to dispute resolution 
clauses in investor-State contracts.  The unique nature of disputes 
involving State parties requires careful consideration of specific 
issues such as transparency, financing, enforcement (including 
sovereign immunity) and other public interest concerns.   

I. General Considerations 

A. Specificity of Rules.  Investor-State contracts need not be 
subject to specific investment arbitration rules.  For instance, 
the UNCITRAL Rules were originally drafted as general 
commercial arbitration rules and only later were adopted in 
investor-State arbitrations.  Similarly, the SCC Rules are 
general commercial arbitration rules but the most recent 
version includes an appendix with supplemental provisions 
specific to investor-State disputes.  In contrast, the ICSID 
Convention and Arbitration Rules, the SIAC Investment 
Arbitration Rules and the PCA Rules were drafted with the 
presence of a State, State-controlled entity or 
intergovernmental organization specifically in mind.   

B. Arbitrator Nationality.  All the major investment arbitration 
rules require arbitrators to be impartial and independent.  
Some arbitration rules also place specific restrictions on the 
nationality of the arbitrators.  For instance, the SIAC 
Investment Arbitration Rules require the sole arbitrator or 
chair of the tribunal to be of a different nationality than the 
parties unless the parties agree otherwise (Rule 5.7).  The 
ICSID Rules also prevent a party from nominating a national 
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of its own country as a party-appointed arbitrator unless the 
opposing party agrees (Rule 1(3)).   

C. Confidentiality and Transparency.  The recent trend towards 
greater transparency in arbitrations involving State interests 
may be welcome news to some, but certain parties may be 
concerned about the potential loss of confidentiality, 
especially if non-public business information may be disclosed 
in the arbitration.   

Different sets of rules take different approaches to this issue.  
While acknowledging the need to safeguard confidential or 
protected information, the UNCITRAL Transparency Rules 
provide for the publication of (i) information regarding the 
commencement of the arbitration and (ii) documents, 
including the parties’ submissions as well as orders, decisions 
and awards of the tribunal (Articles 2 & 3).  The UNCITRAL 
Transparency Rules also require hearings to be public, subject 
to necessary safeguards for the protection of confidential 
business and government information (Article 6).  These 
Rules apply automatically to arbitrations initiated under the 
UNCITRAL Rules pursuant to an investment treaty concluded 
on or after April 1, 2014 (Article 1).  For arbitrations under 
investment treaties concluded prior to that date, the 
UNCITRAL Transparency Rules will apply only when (i) the 
parties to the arbitration agree; or (ii) the State Parties to the 
relevant treaty (or, in the case of a multilateral treaty, the 
State of the claimant and the respondent State) have agreed to 
their application.   

In October 2017, the United Nations Convention on 
Transparency in Treaty-based Investor-State Arbitration (the 
“Mauritius Convention on Transparency”) entered into force 
for States that have ratified it.  As of the date of entry into 
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force, only Canada, Mauritius and Switzerland were parties, 
but a number of other States have signed but not ratified the 
Convention.  Under the Mauritius Convention,  States express 
their consent to apply the UNCITRAL Transparency Rules to 
investment treaties concluded before 1 April 2014. 

The ICSID Convention and associated Rules and Regulations 
do not contain any general presumption of transparency or 
confidentiality.  The ICSID Secretariat publishes details of 
arbitral proceedings, including procedural status, on the ICSID 
website and publishes awards with the consent of the parties.  
The parties may also agree to allow public access to hearings 
in person or by video broadcast (ICSID Arbitration Rule 
32(2)). 

The SCC Rules treat all arbitration-related matters as 
confidential unless otherwise agreed by the parties, including 
in investor-State cases (Article 3).   

The SIAC Investment Arbitration Rules include a similar 
provision that presumes confidentiality (Rule 37), although 
they also permit the publication of limited information about 
the arbitration—such as the nationality of parties and the 
legal instrument from which the dispute arose—even without 
the parties’ consent (Rule 38.2).   

As noted in Section III.4.e above, the law of the seat may also 
contain implied duties of confidentiality.  These may, however, 
be subject to exceptions where State interests are involved.   
Investment treaties may also contain their own transparency 
provisions. 

D. Third-Party Submissions.  Under certain sets of rules, third 
parties may make written submissions of relevance to the 
factual or legal issues in dispute (see, e.g., SIAC Rules, Rule 29; 
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SCC Rules, Appendix III, Articles 3-4; ICSID Rules, Rule 37(2); 
UNCITRAL Transparency Rules, Articles 4-5).  

E. Third-Party Funding.  At present, the SIAC Investment
Arbitration Rules are unique among the major rules in
expressly addressing third-party funding arrangements.  Rule
24 of the SIAC Investment Arbitration Rules states that the
arbitral tribunal may order disclosure of third-party funding
arrangements, and Rules 33.1 and 35 allow the tribunal to
account for such arrangements when apportioning the costs
of the arbitration.  Third-party funding may also be addressed
as part of the ongoing revision to the ICSID Rules.  The other
major rules are silent on the topic, although the HKIAC is
currently considering an amendment to address this issue.

II. Institutional and Ad Hoc Rules 

International Centre for Settlement of Investment Disputes 

“the Convention on the Settlement of Investment Disputes 
Between States and Nationals of Other States and the Rules 
adopted thereunder, or the Arbitration (Additional Facility) 
Rules of the International Centre for Settlement of Investment 
Disputes if the Centre lacks jurisdiction under the Convention at 
the time when any proceeding hereunder is instituted.” 
ICSID is one of the most commonly selected arbitral institutions in 
investor-State disputes.  While many treaties provide for ICSID 
arbitration, parties are also free to choose ICSID arbitration for 
contractual disputes involving a State or State entity.   

ICSID arbitration under the regular rules—as opposed to Additional 
Facility Rules (see below)—entails a number of specific requirements, 
many of which should be addressed in the drafting of the arbitration 
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agreement itself.  To address these specificities, ICSID has published 
annotated model clauses, some of which are reproduced here for 
convenience.   

First, for ICSID to have jurisdiction under the regular rules, the 
dispute must fall within both the arbitration agreement itself and 
the specific requirements of the Centre established in Article 25 of 
the ICSID Convention.  These jurisdictional requirements include 
that (i) there must be a legal dispute arising out of an investment and 
(ii) the parties must be a Contracting State under the ICSID 
Convention—or a constituent subdivision or agency designated by a 
Contracting State—and a national (or company) of another 
Contracting State.   

The ICSID Convention does not define the term “investment,” 
leaving the contracting states to do so, including through the 
relevant investment treaty provisions.  Some tribunals and 
commentators, however, have interpreted the term “investment” in 
the ICSID Convention to impose certain minimum requirements 
independent of those set out in the applicable investment treaty.   

Because of these jurisdictional limitations, it may be advisable to 
stipulate in an ICSID arbitration clause that “the transaction to 
which this agreement relates is an investment” and that “the 
investor is a national of [Contracting State other than respondent 
State].”   

If the intended claimant is a company of the respondent State, the 
parties must have agreed to treat that company as a foreign national 
because of its foreign control.  Specific language should be inserted 
in the contract to this effect:  
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“It is agreed that, although the investor is incorporated 
in [the respondent State], it is controlled by nationals of 
[Contracting State other than respondent State] and shall 
be treated as a national of [that State] for the purposes 
of the Convention.” 

In addition, if the counterparty is not the State itself but a 
subdivision or agency, specific approvals and designation to the 
Centre are required under Article 25 of the ICSID Convention.   

Second, if the parties fail to appoint an arbitrator or cannot agree on a 
presiding arbitrator, the President of the World Bank must appoint 
such arbitrator from the approved ICSID Panel of arbitrators and 
may not appoint an arbitrator of the same nationality as one of the 
parties.  (See ICSID Convention Articles 38 and 40.) 

Third, ICSID publicizes certain information regarding all requests for 
arbitration and may publish excerpts of a tribunal’s legal reasoning 
even if the parties do not consent to publication of the award.  (See 
ICSID Institution Rule 22.) 

Fourth, ICSID awards are not subject to review or challenge in 
national courts; instead, parties may apply to annul the award on 
limited grounds set forth in the Convention and determined by a 
three-member ad hoc committee.  

While annulment proceedings were extremely rare in ICSID’s early 
years, they have arisen much more frequently since the early 2000s.  
From 2011 through mid-2017, one or both parties commenced 
annulment proceedings in 48 cases, compared to 134 total awards 
(see The ICSID Caseload – Statistics, Issue 2017(2)).  Of these 
proceedings, five granted requests for annulment in full or in part, 26 



Appendix 4 – Investor-State Contracts 

147 
 

© 2018 Debevoise & Plimpton LLP.  All Rights Reserved. 

rejected such requests, and 17 were discontinued.  However, even if 
the incidence of actual annulment remains infrequent, annulment 
proceedings can delay enforcement and result in further costs to the 
parties.    

Fifth, ICSID awards are subject to a simplified enforcement 
mechanism under Article 54 of the Convention, which provides that 
Contracting States “shall recognize an award rendered pursuant to 
this Convention as binding and enforce the pecuniary obligations 
imposed by that award within its territories as if it were a final 
judgment of a court in that State.”  The reference to enforcement of 
“pecuniary obligations” only, which has been perpetuated in some 
national laws (including in England and Wales and the United 
States), creates the risk that injunctive relief ordered by an ICSID 
tribunal would not be enforced under the ICSID Convention’s 
simplified enforcement regime. 

Sixth, recourse to ICSID arbitration is in principle exclusive of “any 
other remedy,” including diplomatic protection and court 
proceedings (ICSID Convention, Articles 26-27).  It can, however, 
take some months to constitute an ICSID tribunal, which can be a 
disadvantage for a party requiring urgent interim relief.  Moreover, 
as noted, only awards of monetary relief will benefit from the 
simplified enforcement procedure under Article 54 of the ICSID 
Convention.  If the parties wish to preserve their ability to seek 
interim relief from national courts, they must explicitly say so in 
their arbitration agreement (see ICSID Arbitration Rule 39(6)).  To 
preserve this possibility, the following language is recommended:  

“Without prejudice to the power of the Arbitral 
Tribunal to recommend provisional measures, either 
party hereto may request any judicial or other authority 
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to order any provisional or conservatory measure, 
including attachment, prior to the institution of the 
arbitration proceeding or during the proceeding for the 
preservation of its rights and interests.” 

Seventh, signature of the ICSID Convention does not in and of itself 
constitute a waiver of sovereign immunity with respect to 
enforcement of the award.  The following language is recommended 
to this effect: 

“[Host State] hereby waives any right of sovereign 
immunity as to it and its property in respect of the 
enforcement and execution of any award rendered by an 
Arbitral Tribunal constituted pursuant to this 
agreement.” 

Finally, ICSID Rules require the tribunal to issue a final award within 
120 days from the close of proceedings (Article 43).  However, ICSID 
tribunals usually render their awards more than 120 days after the 
hearing or final post-hearing submissions.  Tribunals often wait until 
they are ready to issue the award to formally close the proceedings. 

ICSID also administers investor-State arbitrations not falling within 
the ICSID Convention under its Additional Facility Rules (the 
“ICSID AF Rules”), with the approval of ICSID’s Secretary-General.  
This most commonly occurs when the host State, the investor’s 
State or both are not parties to the ICSID Convention.  To ensure an 
arbitral forum in the event that a technical objection to ICSID 
Convention jurisdiction is upheld, the alternative provision for 
Additional Facility arbitration noted above should be included. 
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Since the ICSID Convention does not apply to proceedings under the 
Additional Facility Rules, the jurisdictional requirements are slightly 
different and depend largely on the nature of the relevant dispute 
(see ICSID AF Rules, Articles 2-3, 4(2)-(4)).  All proceedings under 
the Additional Facility Rules are subject to the Secretary-General’s 
approval and determination, among other things, that all 
requirements of the relevant arbitration agreement have been met.  
(ICSID AF Rules, Article 4).  In addition, proceedings under the 
Additional Facility Rules are subject to national court review in the 
same manner as a commercial arbitration award instead of 
annulment proceedings by a tribunal constituted under Article 52 of 
the ICSID Convention.   

In October 2016, ICSID announced the beginning of the fourth 
amendment process since the enactment of the ICSID Arbitration 
Rules in 1967.  ICSID intends to modernize the Rules by addressing 
issues of particular public concern, including the arbitrator 
appointment process (and a corresponding code of conduct), third-
party funding arrangements, the publication of decisions and orders, 
security for costs and issues pertaining to witnesses, experts, and 
other evidence.  ICSID has invited suggestions from the public on 
areas for reform and expects to publish background papers on 
proposed amendments in early 2018.  

The text of the ICSID Convention, Regulations and Rules, as well as 
the Additional Facility Rules and model clauses for ICSID arbitration, 
can be found at icsid.worldbank.org.   

UNCITRAL 

“the UNCITRAL Arbitration Rules” 
As discussed in Appendix 2 above, the UNCITRAL Rules are 
commonly used and well recognized.  The UNCITRAL Rules have 
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some distinctive features as compared to the ICSID Convention that 
may be relevant in investor-State disputes.  

First, the UNCITRAL Rules are not associated with an administering 
institution and thus may offer greater flexibility.  In practice, 
however, parties to an arbitration under the UNCITRAL Rules often 
agree to use the services of an administering institution such as the 
PCA.   

Second, the UNCITRAL Rules impose no express restrictions on 
arbitrator nationality (see Articles 7-10), although the appointing 
authority is required to take into account nationality when making 
its appointment (see Article 6(7)).  Under the UNCITRAL Rules, 
unlike the ICSID Rules, the appointing authority is not limited to a 
fixed roster of arbitrators. 

Third, for arbitrations in which the UNCITRAL Transparency Rules 
do not apply, UNCITRAL awards “may be made public with the 
consent of all parties” or to the extent disclosure is required “by legal 
duty, to protect or pursue a legal right or in relation to legal 
proceedings” (see Article 34(5)).  This may provide greater 
confidentiality than the ICSID Rules.  But where the UNCITRAL 
Transparency Rules do apply, as discussed in Section I.C above, 
substantial information from the arbitration may become public.   

Fourth, unlike the ICSID Rules (see ICSID Arbitration Rule 39(6)), 
the UNCITRAL Rules recourse to national courts for interim relief is 
available even if the parties have not specifically stipulated to such 
recourse.  Article 26(9) of the UNCITRAL Rules provides that a 
request for interim measures to a judicial authority “shall not be 
deemed incompatible with the agreement to arbitrate, or as a waiver 
of that agreement.” 
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Finally, unlike ICSID awards but like ICSID Additional Facility 
awards, UNCITRAL awards are subject to review and enforced in the 
same manner as international commercial arbitration awards.  Like 
commercial awards, they are subject to set-aside under the law of the 
seat and must be enforced by reference to the New York Convention 
or other applicable commercial arbitration treaty (without any 
distinction as to whether they award pecuniary or non-pecuniary 
relief).  As noted, ICSID awards may only be challenged pursuant to 
the annulment process specified in the ICSID Convention, are not 
subject to set-aside by national courts and benefit from the 
simplified enforcement mechanism in Article 54 of the ICSID 
Convention with respect to the “pecuniary obligations” awarded 
therein. 

Permanent Court of Arbitration 

“the PCA Arbitration Rules 2012” 
The PCA was established in 1899 as an intergovernmental 
organization that provides arbitral services to member states, 
international organizations and private parties.   

The PCA adopted the PCA Arbitration Rules in 2012 as standalone 
rules specific to disputes involving at least one State, State-controlled 
entity or intergovernmental organization.  While the PCA Rules 
largely mirror the UNCITRAL Arbitration Rules, they differ in some 
respects, including the number of arbitrators and provisions related 
to multiparty disputes.  The PCA rules contain several provisions 
specific to disputes involving states, including a waiver of sovereign 
immunity from jurisdiction.   

The PCA Rules are less often used in practice than the UNCITRAL 
or ICSID Rules, although parties frequently choose the PCA as 
appointing or administrating authority under the UNCITRAL Rules.  
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The text of the PCA Rules can be found at pca-cpa.org. 

Singapore International Arbitration Centre 

“the Investment Arbitration Rules of the Singapore International 
Arbitration Centre” 
SIAC is the first major commercial arbitration institution to release a 
separate set of rules for international investment arbitration.  In 
January 2017, SIAC promulgated the SIAC Investment Arbitration 
Rules, a specialized set of rules for international investment disputes 
involving at least one State, State-controlled entity or 
intergovernmental organization.  The Investment Arbitration Rules 
build on the standard SIAC Rules, thus retaining some of the 
advantages of commercial arbitration proceedings, but aim to be 
responsive to issues of specific concern in investor-State cases, 
including third-party submissions and third-party funding 
arrangements.  Unless the parties agree to greater confidentiality, 
SIAC will publicize limited information regarding the dispute.  The 
SIAC Rules also require the tribunal to submit a draft award to the 
Registrar within 90 days from the close of arbitral proceedings (Rule 
30.3).   

The text of the SIAC Investment Arbitration Rules can be found at 
www.siac.org.sg. 

Stockholm Chamber of Commerce 

“the Arbitration Rules of the Arbitration Institute of the 
Stockholm Chamber of Commerce” 
In recognition of the distinct issues that arise in investor-State 
disputes, the 2017 SCC Rules include an appendix (Appendix III) 
with supplemental provisions specific to investor-State arbitration.   
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Under Appendix III, non-disputing and third parties may apply to 
make written submissions to the arbitration.  The tribunal may also 
invite third-party submissions upon consultation with the 
contracting parties. 

SCC Rules require the award to be issued within six months from the 
case’s date of reference to the tribunal, with limited exception 
(Article 43).    

The text of the SCC Rules can be found at www.sccinstitute.com. 
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1. Before appointing arbitrators, we will 
ask them to confirm:

1.1 their availability to administer the 
case, including hearings, on an 
efficient and reasonably expeditious 
schedule;

1.2 a commitment to conduct the 
proceedings efficiently and to 
adopt procedures suitable to the 
circumstances of the arbitration; and

1.3 a commitment not to take on new 
appointments that would reduce 
the arbitrator’s ability to conduct 
the case efficiently.

2. We will work with our opposing counsel 
to appoint a sole arbitrator for smaller 
disputes or where issues do not need 
the analysis of three arbitrators, even if 
the arbitration clause provides for three 
arbitrators.

3. We will seek to avoid unnecessary 
multiple proceedings, for example by 
considering joinder, consolidation, 
overlapping appointments, stays, and 
coordinated hearings and briefing 
schedules.

4. We will request that the arbitral tribunal 
hold an early procedural conference to 
establish procedures for the case.

5. We will request our clients and opposing 
clients to attend procedural meetings 

and hearings with the arbitral tribunal, 
so that they can have meaningful input 
on the procedures being adopted and 
consider what is best for the parties at 
that time.

6. We will propose procedures that 
are appropriate for the particular 
case, proportionate to its value and 
complexity, and designed to lead to an 
efficient resolution. We will use our 
experience in crafting such procedures, 

Establishing the Case and the Procedure

Formation of the Tribunal

To address concerns about increased length and cost in international arbitration, in 2010 
the Debevoise & Plimpton International Dispute Resolution Group issued our Protocol to 
Promote Efficiency in International Arbitration. We now update our Efficiency Protocol. 
Through this Protocol, we reiterate our commitment to explore with our clients how, 
in each case, the participants can take advantage of international arbitration’s inherent 
flexibility to promote efficiency without compromising fairness or our clients’ chances 
of success. The procedures set out here are therefore not meant to be inflexible rules, but 
instead are considerations that, when appropriate for the case, can improve the arbitration 
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and we will not simply adopt procedures 
that follow the format of prior cases.  
We will encourage active participation 
by the tribunal throughout the case.  
For example:

6.1 We will consider including a detailed 
statement of claim with the request 
for arbitration so that the tribunal 
will be able to set the procedures 
with more knowledge of the issues in 
dispute.

6.2 We will consider a fast-track schedule 
with fixed deadlines.

6.3 We will request additional procedural 
conferences following certain 
submissions to consider whether 
the procedures could be made more 
efficient in light of the submissions. 

6.4 We will suggest page limits for 
memorials in order to ensure that 
they focus on the most important 
issues.

6.5 We will encourage the arbitral 
tribunal to establish cyberprotocols to 
protect transfer and use of sensitive 
information and to disclose cyber 
incidents, in line with the Debevoise 
Protocol to Promote Cybersecurity 
in International Arbitration.

7. When acting for claimants, we will seek 
to use the time between the filing of the 
arbitration and the initial procedural 
conference to prepare the first merits 
submission so that the schedule can 
commence soon after the conference.

8. We will explore whether bifurcation or 
a determination of preliminary issues 
may lead to a quicker and more efficient 
resolution.

8.1 For bifurcated proceedings, we will 
encourage the arbitral tribunal to 
set deadlines and hearing dates that 
include all phases of the case.  This 
minimizes delay at a later stage caused 
by conflicting commitments of the 
tribunal members or counsel. 

8.2 Such a schedule would include a 
deadline for the arbitral tribunal to 
indicate whether the proceeding 
should continue to the next phase.  
A reasoned decision can follow, but, 
in the meantime, the parties can be 
drafting the submissions in the next 
phase.

9. In order to avoid delays in drafting the 
award, we will ask the arbitral tribunal 
to include in the initial procedural 
schedule: 

9.1 the dates on which they will 
deliberate following the hearing, 
including at least one day immediately 
following the hearing; and

9.2 a date by which the award will be 
issued.

10. We will encourage tribunals to award 
costs at the time of interim decisions, 
when appropriate, in order to discourage 
time-wasting or unmeritorious 
applications.
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17. In order for the hearing to focus more 
effectively on the facts and issues that 
need to be decided, we will ask the 
arbitral tribunal to set in the initial 
procedural order: 

17.1 a date following the final written 
submissions on which they will 
confer regarding the issues in the 
case and the upcoming hearing, and 

17.2 a date for a prehearing conference 
at which they can discuss with the 
parties the disputed facts and issues 
on which they hope the hearing will 
focus.

18. We will consider the use of 
videoconferencing for testimony of 
witnesses who are located far from the 
hearing venue and whose testimony is 
expected to be less than two hours.

11. We will limit and focus requests for the 
production of documents. We believe 
that the standards set forth in the 
IBA Rules on the Taking  of Evidence 
generally provide an appropriate balance 
of interests. 

11.1 We will work with opposing counsel 
to determine the most cost-effective 
means of dealing with electronic 
documents.  

11.2 We will request the arbitral tribunal 
(or the Chair) to conduct a telephone 
conference following the submission 
of any objections to document 
requests to the tribunal.  Such 
a conference can lead to a more 
effective weighing of the need for 
requested documents compared 
to the burden of production and 
potentially narrow the disputes.

12. When possible, we will make filings 

electronically and encourage paperless 
arbitrations.

13. We will seek to avoid having multiple 
witnesses testify about the same facts.

14. We will encourage meetings of experts, 
either before or after their reports are 
drafted, to identify points of agreement 
and to narrow points of disagreement 
before the hearing.  Expert conferencing 
at the hearing, particularly with respect 
to quantum experts, can also often be 
time-saving and more effective.

15. We will brief the applicable law, rather 
than submit expert evidence as proof, 
except in unusual circumstances.

16. We will divide the presentation of 
exhibits between core exhibits and 
supplementary exhibits that provide 
necessary support for the claim or 
defense but are unlikely to be referenced 
at a hearing.

The Hearing

Evidence
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Settlement Consideration

19. We will generally encourage the use of 
a chess-clock process (fixed time limits) 
for hearings.

20. We will not automatically request post-
hearing briefs. We will consider in each 
case whether they would be helpful, 
and, if so, we will seek to limit the 
briefing to specific issues identified by 
the tribunal.

21. We will consider alternative briefing 
formats, such as the use of detailed 

outlines rather than narrative briefs, to 
focus the issues and to make the briefs 
more useful to the tribunal.

22. We will seek agreement on a common 
summary format for costs schedules 
to facilitate the tribunal’s comparison 
and to avoid the expense of removing 
privileged information from daily time 
entries.  We will also consider whether 
any argument about entitlement to 
costs is necessary.

23. We will consider settlement options 
at the outset of each case and then at 
appropriate points such as when an 
exchange of submissions has clarified 
issues or a preliminary issue has been 
determined.  Routes to settlement 
could include negotiations or other 
non-binding ADR such as early neutral 
evaluation.

24. Where applicable rules or law permit, 
we will consider making a “without 
prejudice except as to costs” settlement 
offer at an early stage.

25. We will consider asking arbitrators to 
provide preliminary views that could 
facilitate settlement.
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Debevoise Protocol to Promote 
Cybersecurity in International 

As the prevalence of malicious cyberactors and cyberattacks on high-profile companies 
and government organizations grows, parties to commercially or politically sensitive 
international arbitrations increasingly express concerns with respect to cybersecurity.  
Cybersecurity threats may create significant operational and legal problems that can 
compromise the arbitral process, including loss or unauthorized disclosure of sensitive 
data, breaches of attorney-client confidentiality, adverse media coverage and reputational 
damage, costs associated with breach notification or data recovery, and legal liability.  In 
addition to the threat cyberattacks pose to the parties to an arbitration, failing to address 
this problem could ultimately lead to a loss of confidence in the arbitral system.  

To respond to these concerns, the practitioners at Debevoise & Plimpton LLP have 
developed this Protocol to Promote Cybersecurity in International Arbitration.  This 
Protocol operates on three principles: (i) Establishing Secure Protocols for the Transfer 
of Sensitive Information at the Outset of Proceedings, (ii) Limiting Disclosure and Use of 
Sensitive Information, and (iii) Developing Procedures for Disclosing Cyber Incidents.  

The Protocol reflects our continued commitment to counsel clients on the most critical 
issues in international arbitration.  We believe consideration of the procedures reflected 
in this Protocol will improve the arbitration process while appropriately managing risks.  
The procedures reflected in this Protocol are meant to be adaptable, so that parties, counsel 
and arbitral tribunals can use the flexibility inherent in international arbitration to develop 
procedures relevant and appropriate for each individual arbitration. 
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1. We will request that the arbitral tribunal 
establish protocols and procedures for 
the transfer of sensitive information 
at the outset of proceedings, usually in 
the first procedural conference. What 
constitutes such sensitive information 
should be defined in light of the 
particular circumstances of a dispute.

a. These protocols and procedures 
may include: (i) defining categories 
of sensitive information, updated 
as necessary through the course of 
the proceeding; and (ii) agreeing on 
processes for the secure transfer of 
such sensitive information between 
and among the tribunal and the 
parties.  

b. This may include barring certain 
transfer methods (e.g., use of public 
WiFi to access sensitive information) 
or adopting certain transfer methods 
(e.g., use of secure portals instead of 
email).

2. We will ask the arbitral tribunal and the 
parties to consider and, if appropriate, 
agree to specific encryption standards 
for the transmission of sensitive 
information.

3. We will propose and encourage arbitral 
tribunals to disfavor the use of insecure 
email for the transmission of sensitive 
information unless additional measures 
are taken to secure the information.  
Such additional measures may include 
applying passwords to documents 
containing sensitive information 
that will be transmitted via separate 
channels (e.g., texting or via a phone 
call). 

4. We will propose that, where possible, 
email accounts maintained by third 
party public servers (e.g., Gmail) have 
additional access protections such as 
multi-factor authentication (e.g., use 
of a token or similar mechanism in 
addition to username and password). 

5. If third-party cloud storage is used, we 
will consider whether the third-party 
cloud storage incorporates adequate 
security protocols.  

6. We will consider, and ask that the 
arbitral tribunal and opposing party 
consider, applicable governmental 
cross-border restrictions on the 
transfer of sensitive information and 
adopt reasonable measures to facilitate 
compliance with any restrictions.

7. Before submitting any sensitive 
information to the arbitral tribunal 
or opposing party, we will weigh the 
sensitivity of that information against 
the relevance and materiality of that 
information for that arbitration.  

8. We will explore with the arbitral 
tribunal whether sensitive information 
may be submitted in a form that is 
only screen viewable (i.e., not readily 
downloadable or printable).  If sensitive 

information is permitted to be printed, 
we will ask the tribunal to establish 
consistent policies and procedures 
related to the destruction of printed 
materials.

9. To the extent practicable, we will limit 
the persons who have access to sensitive 
information to those persons having 
a need-to-know with respect to such 
information.  

Limited Disclosure and Use of Sensitive Information
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10. To the extent practicable, access to 
sensitive information on computer 
systems should be restricted to those 
using a secure log-in ID and password, 
with a unique log-in ID and password 
assigned to each individual.  We will 
consider, and ask that the arbitral 
tribunal and opposing party consider, 
the use of multi-factor authentication 
to access accounts or portals used 

to transmit and receive sensitive 
information.  

11. We will restrict the ability to transfer 
sensitive information to mobile devices 
only if they use encryption or other 
appropriate security protocols.

12. At the client’s request, we will establish 
procedures for returning or destroying 
sensitive information upon the 
conclusion of the arbitration.

Procedure for Disclosing Data Breaches

13. We will take reasonable steps to  
mitigate any potential breach, including 
by contracting with third-party vendors 
as necessary.

14. We will propose and work with the 
arbitral tribunal to establish policies 
and procedures related to detecting 
breaches, determining their scope, and 
notifying affected parties. Where the 
existence of the arbitration is itself 
confidential, we will work with the 
tribunal to consider means of notifying 
affected parties that best preserve the 
confidentiality of the arbitration.

15. We will propose and work with the 
arbitral tribunal to establish point-
persons for each party to the arbitration 
and the tribunal itself to be responsible 
for coordinating communications in 
the event of a data breach or other 
incident that exposes or affects sensitive 
information.  

16. We will consider whether there are any 
legal obligations to report the breach to 
affected parties, regulatory agencies, or 
other authorities.
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Catherine Amirfar
Catherine Amirfar is a partner in the International 
Dispute Resolution Group and Co-Chair of the firm’s 
Public International Law Group. Her practice focuses 

on international commercial and treaty arbitration, international litigation, 
and public international law, and she regularly appears in U.S. courts and 
before international courts and arbitration tribunals. With over fifteen 
years of experience, Ms. Amirfar is recognized as a top practitioner in 
international disputes globally. Prior to rejoining Debevoise in 2016, Ms. 
Amirfar spent two years as the Counselor on International Law to the 
Legal Adviser at the U.S. Department of State, and received the State 
Department’s Superior Honor Award in recognition of her contributions to 
the Department. Ms. Amirfar was one of the youngest lawyers ever to argue 
before the International Court of Justice.

Ms. Amirfar is admitted to practice in New York.

Donald Donovan 
Donald Francis Donovan is Co-Chair of Debevoise’s 
International Dispute Resolution Group and its Public 
International Law Group, and serves as counsel in 

international disputes before United States and international courts, as 
well as international arbitration tribunals. He currently serves as President 
of the International Council for Commercial Arbitration (ICCA), the 
leading global organization of international arbitrators and arbitration 
practitioners, and regularly sits as arbitrator in international cases, including 
under the auspices of ICSID, the ICC, and the ICDR, as president, chair, sole 
arbitrator, and co-arbitrator. 

Mr. Donovan is widely regarded as one of the leading international 
arbitration practitioners, international lawyers, and international advocates 
in the world. He is admitted to practice in New York.
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Tony Dymond 
Tony Dymond is a partner in the International Dispute 
Resolution Group. His practice focuses on complex, 
multi-jurisdictional construction and engineering 

disputes in both litigation and arbitration. He has advised clients in a wide 
range of jurisdictions, having spent the last 20 years in London, Hong 
Kong and Seoul. Mr. Dymond has advised on some of the largest and 
most complex market-shaping disputes in these sectors, and is widely 
acknowledged as a leading lawyer in energy and infrastructure. He has 
appeared in arbitrations under the principal arbitration rules and in the 
English and Hong Kong courts. Mr. Dymond is a regular speaker at 
construction and arbitration conferences and contributor to construction 
law journals.

Mr. Dymond is admitted to practice in England & Wales and Hong Kong.

Mark Friedman 
Mark W. Friedman is a partner in the International 
Dispute Resolution Group His practice concentrates 
on international arbitration and litigation, and he also 

has broad experience in civil and criminal matters. Mr. Friedman has 
represented clients in a wide variety of complex disputes across many 
industry sectors, including those concerning energy, mining, finance, 
insurance, construction, shareholder relationships, joint ventures, media, 
telecommunications, manufacturing, and investments. He has acted as 
counsel or arbitrator in disputes under the rules of the ICC, LCIA, AAA, 
ICDR, CPR, UNCITRAL and ICSID. He is a Vice President of the ICC Court 
of Arbitration and is a former Chair of the International Bar Association 
Arbitration Committee. Mr. Friedman was named “International 
Arbitration Attorney of the Year” by Benchmark Litigation for both 2016 & 
2017.  
 
Mr. Friedman is admitted to practice in New York and Massachusetts. 
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Lord Peter Goldsmith QC, PC 
Lord Peter Goldsmith QC, PC is London Co-Managing 
Partner, Chair of European and Asian Litigation, 
and Co-Chair of Debevoise’s Caribbean Practice. He 

regularly appears in European and international courts and tribunals, 
acting for a variety of clients in both arbitration and litigation. He conducts 
arbitrations under all the major institutions, including LCIA, ICC and 
SIAC, and in ad hoc arbitrations. Significant work includes partnership 
disputes, joint ventures, oil and gas disputes, investment treaties, auditors’ 
liability, insurance and takeover law, banking law, company law, insolvency 
litigation, public law and public international law, including judicial review 
and human rights law. He served as the UK’s Attorney General from 
2001-2007, prior to which he was in private practice as one of the leading 
barristers in London. He has judicial experience as a Crown Court recorder 
and Deputy High Court Judge.

Lord Goldsmith is fluent in French.  He became Queen’s Counsel in 1987.  
He is admitted to practice in England & Wales, Paris, New South Wales, 
Northern Ireland, Belize and British Virgin Islands, and he regularly appears 
for clients in other Commonwealth courts.

Antoine Kirry 
Antoine F.  Kirry is a partner in the International Dispute 
Resolution Group.  Mr. Kirry has substantial litigation 
and arbitration experience, with particular emphasis on 

M&A-related disputes. He has represented defendants in some of the most 
publicized insider trading cases brought before the French financial market 
regulator and the French criminal courts, and has also handled arbitrations 
under the auspices of the ICC Court of Arbitration, the Arbitration Institute 
of the Stockholm Chamber of Commerce and the Arbitration Court of the 
Russian Federation Chamber of Commerce and Industry, as well as ad hoc 
arbitrations in various European countries. For over nine years, Mr. Kirry 
was a member of the board of directors of Association Droit et Procédure, 
one of the oldest and most respected associations of litigation practitioners 
in France. 

Mr. Kirry is fluent in English as well as his native French.  He is admitted to 
practice in Paris and New York.
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Wendy J. Miles, QC 
Wendy J. Miles QC is a partner in the International 
Dispute Resolution Group. Her practice focuses on 
international arbitration and public international law, 

and she is recognized as one of the foremost practitioners in those fields. 
With over twenty years of experience, Ms. Miles has conducted arbitrations 
under all the major institutions, as well as undertaking significant public 
international law cases. She has advised a wide range of multi-nationals, 
sovereign states and state entities, and represents clients across numerous 
sectors, including energy, natural resources, gaming, manufacturing, 
financial services, pharmaceutical, licensing, telecommunications, 
insurance and construction. Ms. Miles is a Vice President of the ICC Court 
of Arbitration and former Vice Chair of the International Bar Association 
Arbitration Committee.

Ms. Miles became Queen’s Counsel in 2015. She is admitted to practice in 
England & Wales and New Zealand.

Ina C. Popova 
Ina C. Popova is a partner in the International Dispute 
Resolution Group who focuses on international 
arbitration and litigation and public international 

law, with particular expertise in matters in the mining, energy and media 
sectors. She represents individuals, corporations and States and has broad 
experience under the rules of the major arbitral institutions and several 
regional institutions. She also advises parties in international litigations 
involving proceedings in foreign and domestic courts, and has represented 
parties before the federal and state courts in the United States, including 
the United States Supreme Court. She has assumed leadership positions in 
various international arbitration organizations. Ms. Popova leads matters 
throughout the world, including in particular disputes arising out of Africa 
and Latin America.

Ms. Popova is fluent in French, Spanish, Italian and Bulgarian, and is 
proficient in Portuguese.  She is admitted to practice in New York and Paris.
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Dietmar W. Prager 
Dietmar W. Prager is a partner in the International 
Dispute Resolution Group who focuses his practice on 
international arbitration and litigation, with a particular 

emphasis on Latin America. He is Co-Chair of the firm’s Latin America 
Practice Group, and has represented parties in numerous arbitrations 
throughout the world under the auspices of the ICC, ICSID, LCIA, AAA, 
ICDR and the PCA as well as in ad hoc arbitration proceedings. Dr. Prager’s 
recent representations include disputes involving complex construction 
projects, investment treaties, energy and mining projects, oil & gas projects, 
the retail sector, the finance sector, sovereign debt, and distribution 
agreements. Dr. Prager also regularly sits as arbitrator and was one of the 
youngest lawyers ever to argue before the International Court of Justice.

Dr. Prager is fluent in German, English, Spanish, and French, and is 
proficient in Portuguese. He is admitted to practice in New York.

Natalie Reid 
Natalie L. Reid is a partner in the International Dispute 
Resolution Group and Co-Chair of Debevoise’s 
Caribbean Practice. Ms. Reid focuses on international 

arbitration, public international law, and complex commercial litigation 
matters. A Jamaican national, she regularly advises and represents states, 
multinational corporations, international organizations, and non-
governmental organizations in proceedings in U.S. courts and international 
fora. Ms. Reid acts as counsel in commercial and treaty arbitrations 
conducted under the rules of the major arbitral institutions, where her 
recent representations include disputes arising under bilateral investment 
treaties in South Asia and East Asia. She currently serves on the Board 
of Editors of the American Journal of International Law, and multiple 
committees of the American Society of International Law (ASIL). 

Ms. Reid is proficient in French and Spanish.  She is admitted to practice in 
New York.
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David W. Rivkin 
David W. Rivkin is Co-Chair of Debevoise & Plimpton’s 
International Dispute Resolution Group and Immediate 
Past President of the International Bar Association.  

Mr. Rivkin is consistently ranked as one of the world’s top international 
dispute resolution practitioners and international lawyers.  He has acted as 
counsel and as arbitrator in international arbitrations throughout the world 
and in U.S. courts.  He has won some of the largest investment treaty and 
commercial arbitration awards.  Subjects of these arbitrations have included 
long-term energy concessions, investment treaties, public international law, 
joint venture agreements, financial issues, insurance coverage, construction 
contracts, distribution agreements and intellectual property, among others, 
and they have involved common law, civil law and Islamic law systems.  
Mr. Rivkin has served in leadership positions in arbitration institutions 
on five continents and has frequently worked to update their rules.  In 
2012, the American Lawyer’s Am Law Litigation Daily named Mr. Rivkin 
one of two “Global Lawyers of the Year,” and in 2011, the National Law 
Journal named him one of the country’s “Most Influential Attorneys.”  He 
sits on many arbitration panels. 

Mr. Rivkin is admitted to practice in New York.

William H. Taft V 
William H. Taft V is a partner in the Litigation 
Department. His practice focuses on commercial and 
corporate governance litigation and international 

arbitration. Mr. Taft regularly acts for clients in U.S. litigation involving 
foreign parties and issues such as jurisdiction, forum non conveniens and 
foreign discovery. He also frequently advises clients in disputes arising from 
joint venture and partnership agreements, including matters involving 
commercial real estate and infrastructure development project companies, 
and has experience handling a broad range of contract disputes. He is a 
member of the American Society of International Law, the New York City 
Bar Association and has served on the International Disputes Committee of 
the New York City Bar Association. 

Mr. Taft is admitted to practice in New York. 
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Christopher Tahbaz 
Christopher K. Tahbaz is a partner in the International 
Dispute Resolution Group and currently serves as 
Debevoise’s Co-Chair of Asian Litigation.  He is a 

litigator and arbitrator with a broad range of U.S. and international 
experience.  Mr. Tahbaz regularly represents U.S. and Asia-based 
multinational corporations in commercial arbitration before the ICC, the 
LCIA and other arbitral institutions; he also regularly represents clients in 
investment treaty arbitrations.  In recent years, Mr. Tahbaz has represented 
clients in post-M&A disputes, and in commercial and investment treaty 
disputes arising out of the financial, pharmaceutical, solar energy and 
gaming sectors, among others.  Mr. Tahbaz also regularly serves as 
arbitrator in arbitrations conducted under the HKIAC, UNCITRAL, ICDR/
AAA and ICC rules.  He recently concluded a term as Co-Chair of the 
International Bar Association Litigation Committee.

Mr. Tahbaz is admitted to practice in  New York.  

Patrick Taylor 
Patrick Taylor is a partner in the International Dispute 
Resolution Group who focuses on commercial and 
investment treaty arbitration, with particular experience 

in the upstream oil & gas, energy and telecommunications sectors, and 
tax-related disputes. Mr. Taylor’s practice and experience is geared towards 
advising clients in the most high-stakes, complex and valuable disputes. He 
has developed particular expertise advising on investment protection and 
investment dispute settlements in high-risk jurisdictions, the enforcement of 
fiscal and legislative stabilisation clauses, production sharing and shareholder/
joint venture disputes and complex damages analysis. Mr. Taylor has advised 
and represented clients in disputes throughout the world, most frequently 
in Africa, Eastern Europe, Russia and the CIS, and, increasingly, in Latin 
America. He has acted in arbitrations under the rules of ICSID, the LCIA, 
the ICC, UNCITRAL, the Stockholm Chamber of Commerce, the Nigerian 
Arbitration and Conciliation Act and the Milan Chamber of Arbitration.

Mr. Taylor is fluent in French and is proficient in Spanish. He is admitted 
to practice in England & Wales and Ireland, and is qualified as a solicitor-
advocate (High Rights Civil). 
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Frederick T. Davis 
Frederick T. Davis is of counsel to the firm and a member 
of the International Dispute Resolution Group.  His 
practice focuses on criminal, regulatory and civil 

litigation, and investigations involving U.S. and French laws. Mr. Davis 
is an experienced trial lawyer who has represented clients in high profile 
matters in both French and English language tribunals. He has represented 
major U.S., French and multinational companies in both domestic and 
international criminal investigations. He has also appeared as legal counsel 
in international arbitrations administered by the ICC, AAA and other 
institutions, and has served as an arbitrator in ICC arbitrations. The French 
government has named him a “Chevalier” of the National Order of Merit of 
France.

Mr. Davis is a former U.S. federal prosecutor. He is admitted to practice in 
New York and Paris. 

Aimee-Jane Lee 
Aimee-Jane Lee is an international counsel in the firm’s 
International Dispute Resolution Group, whose practice 
focuses on international commercial arbitration and 

litigation, and public international law. Ms. Lee has advised private clients 
and states across multiple jurisdictions (notably in Asia, Africa and Eastern 
Europe) and a number of industries, including mining, construction, 
hospitality, advertising and, especially, energy. She also advises on the 
international protection of investments (notably under bilateral investment 
treaties, the Energy Charter Treaty and investor-state contracts) and 
represents clients in associated disputes. 

In addition to her legal experience, Ms. Lee has passed Levels 1, 2 and 3 of 
the Chartered Financial Analyst (CFA) exams. She is therefore particularly 
proficient in assisting clients with quantum-related aspects of their dispute 
and liaising with quantum experts. Ms. Lee is admitted to practice in 
England & Wales.
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Carl Micarelli 
Carl Micarelli is a counsel in the International 
Dispute Resolution Group. His practice has included 
international and domestic commercial arbitration, 

international investment arbitration, economic sanctions compliance 
advice, litigation aspects of insurance regulation, class action defense 
and general commercial litigation. Mr. Micarelli regularly advises clients 
in connection with sanctions regulations administered by the Office of 
Foreign Assets Control (OFAC) in the U.S. Department of the Treasury. 
This work has included ongoing compliance advice, investigations of 
potentially noncompliant transactions, licensing matters and litigation. He 
also has significant experience with litigation regarding the enforceability 
of arbitration agreements and arbitral awards, and has assisted a number of 
life insurance companies on regulatory matters.

Mr. Micarelli is admitted to practice in New York.

Samantha J. Rowe 
Samantha J. Rowe is an international counsel in 
the International Dispute Resolution Group whose 
practice focuses on international arbitration and public 

international law. Ms. Rowe has represented private clients and States 
across multiple jurisdictions (most notably, Latin America, Asia, the Middle 
East and Eastern Europe) in arbitrations governed by various substantive 
laws and conducted under the rules of the ICC, LCIA, ICSID, UNCITRAL 
and SIAC.  She has experience across a broad range of industries and 
sectors, including energy, mining, construction, financial services and 
pharmaceuticals.  She advises clients on a broad range of international 
law issues, including the international protection of investments, and 
represents her clients in associated disputes.

Ms. Rowe is fluent in French and Spanish, and proficient in Portuguese. She 
is admitted to practice in England & Wales and New York.
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In the forty years since new visions and challenges for the administration of American justice were offered at the 1976 Pound
Conference, a Quiet Revolution has altered the landscape of public and private dispute resolution around the world. (See
Living the Dream of ADR (http://ssrn.com/abstract=2920848)).

Recently, a series of day-long meetings styled as the Global Pound Conferences, conducted in cities worldwide, offered
diverse stakeholders an opportunity to register perspectives on the current state and future of commercial dispute resolution.
Each gathering brought together in-house lawyers and clients, external lawyers and consultants, providers of dispute
resolution services, educators, government servants and others in order to elicit perspectives and encourage dialogue on
dispute resolution, public and private.

The prime artefacts of the “Global Pound” are recorded perceptions of 2,878 individuals polled during conferences at one of
twenty-eight venues, or who responded to an online poll. These individuals were mainly dispute resolution professionals,
outside counsel, consultants, educators and other individuals who derive a livelihood from the resolution of conflict. However,
fifteen percent identified as “parties”—commercial users of dispute resolution services; in reality, they were primarily in-house
counsel. Though business clients and corporate counsel are notoriously difficult to convene or poll, their perspectives as users
and consumers of dispute resolution services are naturally of exceptional value.
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In the interest of efficiency and simplicity, the organizers took some shortcuts in polling. Participants were lumped into five
broad groupings, which meant that the responses of public judges were lumped together along with those of private arbitrators
and representatives of provider organizations under the umbrella of “adjudicative providers.” Those playing multiple roles,
including dispute resolution professionals or institutions engaged in adjudicative as well as non-adjudicative activities, were
required to self-identify by a single primary activity.

Some of the questions and answers were subject to multiple interpretations, or so broadly framed as to embrace a range of
possible circumstances. Respondents were limited to ranking their top three choices among a range of answers, and to rank
those choices in order of priority; it was not possible to accord equal rank to selected responses.

Despite these limitations, the Global Pound Conference poll leaves us with a number of general impressions about current
dispute resolution practice, and raises several tantalizing prospects for future evolution. As you read the following summary,
please be aware that in tabulating results for each question, respondents’ top-ranked answers were accorded 3 points, their
second-ranked answers were given 2 points, and third choices were given 1 point. The published data for each question lists
answers in order of the total number of points they received. In addition, each answer received a “percentage ranking” based
on the percent of the total possible points that a particular answer received.

1. Efficiency and cost-effectiveness are a primary concern in commercial dispute resolution, and will drive future
policy-making. 
 
According to Pound participants, efficiency—that is, the time and cost entailed in resolving a dispute outcome—was the most
influential factor in choosing among dispute resolution processes (with a 61% ranking for the entire group, and 65% for
“parties” (mainly in-house counsel). Financial or time constraints were the primary obstacle or challenge faced by parties in the
resolution of disputes (with a 59% ranking). In addition, reduced costs and expenses (with a 50% ranking among all
respondents and 49% for commercial parties) ranked first among the perceived achievements of mediation or conciliation.

Participants expected demand for increased efficiency of dispute resolution processes, including through technology, to have
the most significant impact on future policy-making in commercial dispute resolution. This factor received a 64% ranking
among all participants and 65% among parties. (However, reflecting an abiding tension among the priorities of commercial
parties, 52% of those polled saw the demand for certainly and enforceability of outcomes as a key influencer in the future.)

2. Party control is a priority. 
 
Next to reducing costs and expenses, permitting parties to retain control over the outcome was viewed as the important result
of mediation and conciliation (as reflected in the votes of 46% of all participants, and 38% of business parties / in-house
counsel). Control over process and outcome is a common theme of comments by corporate counsel.

3. Improved or restored relationships are often a goal. 
 
Although the poll indicated that parties tend to come to dispute resolution wanting damages or or injunctive relief, a sizable
minority (a 28% of all participants, and 33% of parties) indicated that parties may be looking to mend or end a relationship.
Relational concerns were sometimes an important factor in selecting dispute resolution processes; thirty-nine percent of
participants thought improved or restored relationships were among the most likely achievements of mediation or conciliation.

4. Advice from counsel, guidance from dispute resolution providers and educational programs are all potential
sources of information on process choices. 
 
Insufficient knowledge of available options for the resolution of commercial disputes is another primary obstacle or challenge
for participants (with a 52% ranking among all those polled). Lawyers, external and in-house, were most often viewed as
having responsibility to ensure parties understand process options and their potential consequences; external lawyers received
a 59% ranking, in-house lawyers 55%. “Lawyer advice” was also a key factor in the selection of dispute resolution options, with
a 58% ranking among all participants, and 46% among parties. More cynically, the group identified the impact on costs and
fees lawyers can charge as among the top three influences on lawyer advice-giving (with a 40% ranking). The view that the
primary role of lawyers was “working collaboratively with parties to navigate the process” predominated with a 60% ranking.

When asked what role parties involved in commercial disputes envisioned for providers of dispute resolution services, sixty-
one percent of participants indicated that parties prefer to “seek guidance from the providers regarding optimal ways of
resolving their dispute.” The question lacks clarity, however, and the “guidance” referred to might refer to mediators’ affirmative
directions on dispute resolution options, a “fleshing out” of arbitration procedures facilitated by arbitrators, or even menus of
procedural options on websites of institutional providers.
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When asked which methods would be most effective in improving parties’ understanding of their options for resolving
commercial disputes, most participants (64%) pointed to educational programs in business or law schools or the broader
business community.

5. Outcomes reflect an interplay between rule of law, consensus/party interests, and general concepts of fairness. 
 
Participants indicated that the top three factors determining the outcome of a commercial dispute were consensus (based on
the parties’ subjective interests) (63% ranking), findings of fact and legal or other norms (58% ranking), and general principles
of fairness (49% ranking). These diverse determinants arguably reflect, or explain the common resort to, approaches in which
parties move back and forth between adjudication and negotiation during the course of resolving a dispute—exemplified by
Mark Galanter’s term “litigotiation.”

6. The most effective approaches may rely on multiple processes. 
 
Pound participants viewed combinations of adjudicative and non-adjudicative processes, such as mediation and arbitration or
mediation and litigation, as the most effective process option. (It was ranked by 49% of participants and 50% of parties). This is
perhaps a reflection of the common practice of negotiating (with or without a mediator) against the backdrop of adjudication.
Combinations of approaches were also perceived as one of the highest priorities for the future by 50 percent of commercial
parties and 45% of all participants.

7. Pre-dispute or pre-escalation processes, collaboration and conflict prevention are emerging trends in managing
commercial conflict. 
 
Along with combinations of adjudicative and non-adjudicative processes, business parties viewed “pre-dispute or pre-
escalation processes to prevent disputes” as the most effective process for addressing commercial disputes. (50% of parties
identified each approach.) Commercial parties saw these approaches as the top priority for the future (55%), as did
participants generally (51%).

Participants expected “greater emphasis on collaborative instead of adversarial processes” and “changes in corporate attitudes
to conflict prevention” to be the most significant influences on the future of commercial conflict resolution (with rankings of 57%
and 51%, respectively).

8. Governments and ministries of justice have the greatest potential to influence change; outside counsel are most
resistant to change. 
 
Participants viewed governments and ministries of justice as most likely to influence change in commercial dispute resolution
(41% ranking)—a logical choice given the importance the leading role governments and court systems have played in
promoting mediation. Although commercial parties / in-house counsel, outside counsel and adjudicative providers each ranked
themselves as potentially the most influential stakeholders, it should be noted that corporate counsel are often in a particularly
advantageous position to influence process choices (including consensual private approaches) on the company and
transactional level.

Participants perceived external lawyers (67%) and adjudicators (judges and arbitrators) (39%) as most resistant to change.

Conclusion 
 
It remains to be seen how much influence the Global Pound Conferences will have on the pace or direction of change.
However, the extant data from GPC polling offer considerable fodder for discussion and debate regarding trends in conflict
management.
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I am delighted to welcome you to this important report. It analyses, 
for the first time, the voting data captured at the Global Pound 
Conference (GPC) Series. 

The GPC Series has been unique in terms of scale and ambition.  
The idea of surveying thousands of stakeholders engaged in dispute 
resolution in a standardised way at interactive conferences was 
conceived in 2014 by the International Mediation Institute (IMI).  
This was developed throughout 2015 and came to reality between 
March 2016 and July 2017 through 28 conferences at locations across 
the globe. The conferences were followed by an international  
online survey. 

This project focuses on the needs of Users (both corporate and 
individual) of civil and commercial dispute resolution services.  
In doing so, it has prompted a much needed global conversation 
about how conflict can and should be managed in the  
21st Century. 

Pervasive disruptors like technology and globalisation have changed 
the business landscape almost beyond recognition. Yet dispute 
resolution processes have simply not caught up. This project has 
generated actionable data to question the status quo. It has armed 
us with a mandate for change and the outputs are already informing 
public policy making and private dispute resolution choices around 
the world. 

Chairman's Introduction

The GPC Series has rebooted the discussion about dispute resolution 
and engaged all stakeholders to the debate. It is for this reason that 
the Global Pound Conference has evolved through its journey to 
become the Global Pound Conversation. A wealth of online resources 
continues to evolve to facilitate this ongoing conversation.

I hope you enjoy this report. As an in-house counsel responsible 
for managing a worldwide docket of disputes, I believe it provides 
new and practical insights. It is a springboard for more research and 
conversations over the years to come.

I urge you to visit the website at www.globalpound.org and join the 
Global Pound Conversation.

Michael McIlwrath
GPC Series Chair
Global Chief Litigation Counsel, 
Litigation, GE Oil & Gas, Director of IMI



Executive Summary
The GPC Series convened more than 4,000 people at 28 
conferences in 24 countries across the globe in 2016 and 2017. 
Those delegates – and hundreds more who contributed data 
online – voted on a series of 20 Core Questions to gather data to 
inform the future of dispute resolution. This report summarises 
the results of the first analysis of the global data, and identifies 
four Key Global Themes and four notable Regional Differences1. 
The GPC provides an opportunity for extensive research in the 
years to come and conversations between stakeholders.  
These early insights show the potential of the GPC data to  
inform those studies and discussions.
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The four Key Global Themes we identify are:

1

2

3

4

1  See page 6 for definitions 

2 The raw data for these votes as provided by the technology provider, PowerVote, can be found here:
http://globalpound.org/wp-content/uploads/2017/11/2017-09-18-Final-GPC-Series-Results-Cumulated-Votes-from-the-GPC-App-Mar.-2016-Sep.-2017.pdf

Efficiency is the key priority of Parties1 in choice of dispute resolution processes
Efficiency means different things to different stakeholders but this throws down a challenge to the way in which 
traditional dispute resolution processes meet the needs of the Parties seeking dispute resolution services. Finding the 
most efficient way to resolve a dispute may not always be the fastest or cheapest but it requires thought and 
engagement to bring appropriate resolution in acceptable timeframes and at realistic costs.

Parties expect greater collaboration from Advisors in dispute resolution
Parties using dispute resolution services seek greater collaboration from their external lawyers when interacting with 
them and their opponents. This represents a potential challenge to traditional notions of how lawyers should represent 
clients in disputes.

Global interest in the use of pre-dispute protocols and mixed-mode dispute resolution 
(combining adjudicative and non-adjudicative processes)
As global understanding of and interest in non-adjudicative dispute resolution processes grows, there is near universal 
recognition that Parties to disputes should be encouraged to consider processes like mediation before they commence 
adjudicative dispute resolution proceedings and that non-adjudicative processes like mediation or conciliation can 
work effectively in combination with litigation or arbitration.

In-house counsel are the agents to facilitate organisational change. External lawyers are 
the primary obstacles to change
The data shows a broad consensus that in-house counsel should encourage their organisations to consider their dispute 
resolution options more carefully, including using non-adjudicative processes like mediation and conciliation. External 
lawyers are reported to be – and perceive themselves to be – resistant to change, but a new generation of in-house 
counsel will challenge this resistance.



The four Regional Differences we identify are:

1

2

3

4

Desire for increased regulation in Asia
Stakeholders in the Asian jurisdictions voted consistently in ways that highlighted the role of legislation or 
international conventions to promote the enforcement and recognition of settlements. Since practical 
experience rarely reveals difficulties with enforcement, this regional trend may be an indicator that a more 
developed regulatory framework would assist acceptance and use of non-adjudicative dispute resolution 
processes like mediation and conciliation.

Efficiency the priority – except in Asia
When the global data was segmented by regions it was clear that efficiency was the key priority in all  
regions except Asia, where the key priority was the certainty and enforceability of outcomes. This may  
indicate an important underlying difference about how stakeholders in Asia perceive non-adjudicative  
dispute resolution processes.

Continental Europe marches to a different beat
Delegates at the Continental European conferences voted differently to all other regions when it came  
to the relationship between in-house counsel and external lawyers in changing dispute resolution habits.  
This revealed a conundrum in Continental Europe where delegates indicated that in-house counsel were 
looking to drive change in corporate attitudes to conflict prevention while battling with a lack of knowledge of 
dispute resolution options to effect that change. There was less emphasis on collaboration in this region too.

The legacy of the Woolf Reforms – visible in the UK
Lord Woolf's ground-breaking reforms to the civil justice system in England and Wales in the late 1990s 
embedded the role of ADR in the case management of civil litigation. Nearly 20 years on, the data from the 
London GPC Series finale reveals well-informed in-house counsel familiar with dispute resolution processes, 
focused on collaboration and efficient dispute resolution using non-adjudicative processes in pre-action 
protocols and mixed-mode dispute resolution.
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Forty years on from the original 1976 Pound Conference, dispute 
resolution has reached an impasse. The stakeholders in the 
dispute resolution field around the world are fragmented and 
there is a lack of reliable, comparative and actionable data to 
enable the supply side of the dispute resolution market to fully 
meet Parties’ needs, both locally and transnationally. The GPC 
Series represented a timely opportunity to reassess the dispute 
resolution landscape and ask stakeholders all across the world 
what they think needs to change.

The entire dispute resolution industry was represented at the 
conferences including commercial parties, lawyers, experts, 
chambers of commerce, academics, judges, arbitrators, 
mediators, conciliators, policy makers and government officials. 
Using a bespoke voting and feedback App, including multiple 
choice and open text questions, delegates gave their views on 
what Users of dispute resolution need and want locally and 
globally. The series generated considerable data and created 
an opportunity to identify trends and preferences in a way 
that has not been possible previously.

The GPC Series was conceived and led by the International 
Mediation Institute (IMI), a non-profit public interest initiative 
which seeks to promote and improve the use of mediation 
worldwide. The GPC Series' Founding Diamond Global sponsors 
were Herbert Smith Freehills and the Singapore International 
Dispute Resolution Academy (SIDRA). PwC was a Global Platinum 
sponsor, with JAMS a Global Gold sponsor, and AkzoNobel, the 
American Arbitration Association/ICDR, the Beijing Arbitration 
Commission (BAC), the China International Economic and Trade 
Arbitration Commission (CIETAC) and Shell all Global Silver 
sponsors. They were joined by 54 Global Partners and over 
100 organisations who supported the GPC Series locally.

About the GPC Series
The GPC Series takes its name from the original Pound Conference in St Paul, 
Minnesota, USA in 1976. Named in honour of Roscoe Pound, the reforming Dean 
of Harvard Law School in the 1920s and 30s, the theme was "Agenda for 2000 AD 
– The Need for Systematic Anticipation". This event led to many changes in the 
US justice system, including the creation of the 'multi-door courthouse' and the 
advent of alternative dispute resolution processes like mediation.

Global Sponsors

Diamond sponsors: Platinum sponsors: Gold sponsors:

Silver sponsors:
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Voting was on a weighted multiple choice basis – most questions 
offered delegates five or six options and delegates selected up to 
three choices with their first choice scoring 3 points, their second 
choice 2 points and their third choice 1 point. As a result, the 
voting results were expressed as a percentage of the total number 
of points available to a given answer.

A response with a score of 100% equates to every voting delegate 
choosing that option as their first choice. In reality, no response 
achieved this score; the most important responses achieved  
a score of 60% or more, with a variance of 10% between 
responses marking a significant difference in opinion across 
stakeholder groups.

Before voting, delegates were required to identify themselves as 
coming from one of five stakeholder groups so that their primary 
professional focus could be captured in the voting preferences. 

The five stakeholder groups were:
1) Parties
 end-users of dispute resolution, generally  

in-house counsel and executives

2)  Advisors
 private practice lawyers and other 

external consultants 

3)  Adjudicative Providers
 judges, arbitrators and their supporting institutions 

4)  Non-Adjudicative Providers
 mediators, conciliators and their 

supporting institutions 

5)  Influencers 
 academics, government officers, policy makers

Delegates, the Core Questions 
and Voting
While the GPC Series was about much more than data gathering, the heart of each 
conference was the delegates voting on 20 multiple choice Core Questions. These were 
developed with the assistance of the GPC Academic Committee (see Appendix 1 for 
its members).
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Each conference was organised around four interactive sessions looking at both the demand and supply sides of the dispute 

resolution market. The sessions provided the structure for the voting on the Core Questions and discussion of the results. They were:

• Access to Justice & Dispute Resolution Systems: What do Parties want, need and expect?

• How is the market currently addressing parties' wants, needs and expectations?

• How can dispute resolution be improved? Overcoming obstacles and challenges.

• Promoting better access to justice: What action items should be considered and by whom?

The delegates at conferences were self-selecting in that they 
chose to participate in person or online. As a consequence, the 
data gathering was never intended to replicate the conditions for 
the gathering of academic data. Nevertheless, the voting 
population was truly global, covering all continents, common and 
civil law systems, jurisdictions well known for highly developed 
dispute resolution systems, and jurisdictions which are 
developing ADR procedures to complement existing mechanisms. 
It provides a fascinating and unique global insight into dispute 
resolution today.

The voting took place at each conference live among the 
delegates using the App 3. The questions were also opened up  
to online voting after the last event in London in July 2017,  
until 31 August 2017. In addition to the voting on the Core 
Questions, a wealth of additional data was collected at each 
event through:

•• Delegate registration questionnaires.

•• Responses (via the App) on a series of open text questions in 
each session, which were discussed by the panels and 
delegates during the events.

•• Input into four Word Clouds which sought to capture the key 
words reflecting delegates' views. (Selected Word Clouds are 
highlighted later in this report to give a sense of the differing 
views and priorities around the world).

•• Questions and comments collected in the App as each session 
unfolded, which other delegates could “like”, thus ranking by 
popularity with other delegates.

Consequently, GPC collected a great deal of data on the thoughts, 
wishes and perspectives of the delegates. The focus of this report 
is to review and interpret the key responses that emerge from the 
multiple choice Core Questions only. There remains a huge body 
of material still awaiting analysis. It is available for further 
investigation and research in discussion with IMI and the 
Academic Committee. Please feel free to contact Jeremy Lack or 
Barney Jordaan in the first instance to discuss.

3 For France, India, the Netherlands and Spain (Barcelona), there was was some variation in the voting procedure.
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"The scale of the GPC is unique and valuable, and the insights 
it offers merit further analysis and discussion. In terms of 
geographical reach and scale, there are no comparable 
academic or other studies in the field of dispute resolution.

Of course, while all care was taken to ensure the integrity of the 
data gathering process and rigour in the formulation of the survey 
questions and analysis of data, the project was not intended to be 
primarily an academic project, nor does the data gathering process 
represent a pure data collection environment. Any use of the GPC 
data must therefore be undertaken with this in mind. 

Nevertheless, the preliminary analysis of the Core Questions 
provided by this report shows global trends that offer immediate 
insights and scope for further detailed local, regional and 
international analysis. The complete data set is available online on 
the GPC’s website, and all academics and researchers are welcome 
to analyse, critique and comment on it.

In addition to the quantitative voting data, the qualitative 
discussion data captured at the events is a further rich source 
waiting to be mined by academics and others in years to come. 
We have at this stage only scratched the surface of the research 
potential of GPC. It has the ability to help shape the future of 
dispute resolution at both local and international levels."

Prof. Barney Jordaan
GPC Academic Committee Chair
Professor of Management Practice,  
Vlerick Business School, Belgium
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Global Voting Data – Key Themes  
and Observations
The global voting data provides a wide range of insights into the topics raised in the 
Core Questions. Herbert Smith Freehills, PwC and IMI and have analysed the data to 
draw out some key themes, which can be split into two groups: Key Global Themes 
emerging from the voting data; and observations on Regional Differences.

Key Global Themes

1 Efficiency is the key priority of Parties in choice of dispute resolution processes.

3 Global interest in the use of pre-dispute protocols and mixed-mode dispute 
resolution (combining adjudicative and non-adjudicative processes).

2 Parties expect greater collaboration from Advisors in dispute resolution.

4 In-house counsel are the agents to facilitate organisational change. 
External lawyers are the primary obstacles to change.

09
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Additional responses
 24% Relationships
  19% Con�dentiality
  13% Industry Practices
  1% Other

Top 3 responses

46%
Advice

32%
Predictability

65%
E�ciency

Parties

•• This represents a challenge to traditional adversarial dispute 
resolution models, whether public (domestic courts) or private 
(institutional and ad hoc arbitration). Parties are looking not just 
for justice and resolution of their disputes, but an efficient 
journey to resolution.

•• Efficiency in the resolution of commercial disputes will not 
always be as simple as the quickest and cheapest route to 
resolution (although cost and speed will always be important). 
Inherent to efficiency is the avoidance of waste, be that time, 
money, effort or other factors – and avoiding waste  
requires thought and flexibility among the dispute  
resolution stakeholders. 

•• Understanding what efficiency really means in terms of changing 
the behaviour of stakeholders requires further discussion: 

Parties may need to communicate their priorities, expectations 
and underlying interests to Advisors and other stakeholders 
more clearly. 

Advisors can challenge themselves to focus relentlessly on 
their clients' interests, being prepared to initiate or facilitate 
non-traditional dispute resolution with combinations of 
adjudicative and non-adjudicative processes.

Providers (neutrals) may reflect that arbitration rules and 
mediation procedures are not ends in themselves but exist 
among a range of tools to assist parties in resolving disputes. 
Flexibility, pragmatism and listening to Parties will likely 
translate to sustainable success. Providers can take more of a 
role in helping Parties and Advisors to consider routes allowing 
greater efficiencies.

Influencers can acknowledge that the resolution of commercial 
disputes is a commercial endeavour in which each stakeholder 
seeks to prosper and exercise (where possible) choice about 
forum and process to further the ends of Parties. A greater 
range of issues can also be considered in each case, beyond 
the merits of the case, the time to outcome or the costs of 
the process.

•• Technology can drive efficiency. This is not limited to electronic 
discovery and electronic filing in litigation. Dispute management 
tools and online dispute resolution (ODR) have the capacity to 
change fundamentally the way disputes are resolved over the 
next decade. We are already seeing how artificial intelligence (AI) 
can automate the work of lawyers and adjudicators, paving the 
way for decision-making robots. 

1. Efficiency is the key priority of Parties in choice of dispute resolution processes
Q1.2 When parties involved in commercial disputes are choosing the type(s) of dispute resolution process(es) to use, which of the following has the 
most influence?4

4 Based on the votes of Parties only.
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•• One of the key discrepancies to emerge in the voting data was 
between how Parties said they wanted their lawyers to behave 
in dispute resolution processes and how those lawyers, the 
Advisors, saw their own role.

•• The key difference in the voting was that Parties indicated that 
they wanted to see greater collaboration from their Advisors in 
dispute resolution processes, whereas Advisors consistently 
reported that they saw their role as advocates for their clients. 

•• Are these positions inconsistent? Are lawyers out of step with their 
clients' needs? These are complex issues but some initial 
perspectives on these data are:

The GPC Parties were a sophisticated group of delegates.  
GPC Parties are more likely than the average disputant to 
know what they want, and be more familiar with and skilled 
in the use of ADR processes – all of which informs the 
expectations and approach of their legal advisors.

The Advisors who attended GPC events are, similarly, likely to  
be a more sophisticated group in terms of ADR knowledge and 
usage than their peers. But even taking this into account,  
why were the GPC Advisors’ votes so clearly out of step with the 
GPC Parties’ votes? The answer may lie in the fact that most 
Advisors will have clients reflecting a spectrum of experience, 
from the most sophisticated to relatively unsophisticated clients 
who are only rarely involved in disputes and therefore rely 
heavily on advice from their lawyers as to process choice,  
behaviour towards counterparties and strategy. 

Whether or not these differences reflect different experiences 
between Parties and Advisors, there is a clear challenge to 
the legal community to listen to clients and discuss whether 
collaboration is wanted and what that really means in a given 
situation (particularly when disputes are acrimonious or thought 
to be unmeritorious). This may be a genuine challenge to the 
traditional notion of zealous advocacy where every point and 
position is argued on behalf of the client.

Parties will need to speak up and reassure lawyers that they 
wish them to try a different approach. A rigorous attention to 
the law, of course, but also an approach to dispute resolution 
that is flexible and open to using different processes. One that 
acknowledges risks where they exist and is focused on efficient 
outcomes, not unnecessarily expensive or drawn out journeys to 
resolution. If Parties wish to promote efficiency in dispute 
resolution they may need to encourage their lawyers to focus on 
the core issues and discourage fighting points for their own sake. 

2. Parties expect greater collaboration from Advisors in dispute resolution
Q1.5 What role do parties involved in commercial disputes typically want lawyers (ie in-house or external lawyers) to take in the dispute 
resolution process? 

Advocate
48%

Collaborate

61%

67%

Advisors

Speaking for parties 
and/or advocating on 

a party’s behalf

61%
Working collaboratively with parties to 

navigate the process. May request action 
on behalf of a party

Parties

What role do parties involved in commercial disputes typically want lawyers 
(i.e. in-house or external counsel) to take in the dispute resolution process?
What role do parties involved in commercial disputes typically want lawyers 
(i.e. in-house or external counsel) to take in the dispute resolution process?

Q1.5
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"Greater emphasis on collaboration between in-house and 
external lawyers, and between disputing parties, will lead the way 
for more efficient resolution of commercial disputes. Most dispute 
resolution still has as its frame of reference an adversarial process 
based on asserted legal rights. But this can be inconsistent with 
the aspirations of the parties for quick, consensual resolution. 

An early case assessment is a good example of how closer 
collaboration can increase efficiency, with in-house counsel and 
external lawyers working together to review the wider interests 
and risks. The results can in turn help inform a more resolution-
focused approach with counterparties.

Technology also has a role to play. Social tools and online platforms 
are making it easier than ever for lawyers to work more closely with 
each other and with their clients. Advancement in data analysis 
enables advisors and legal teams to review and investigate large 

amounts of data quickly and assess risk in more sophisticated 
ways. Conventional views on the role of confidentiality are being 
challenged. This should facilitate the earlier use of consensual 
processes like mediation, in advance of, or in parallel with, or even 
integrated into litigation or arbitration. The global data indicates a 
mandate for change in attitudes and approach."

Alexander Oddy 
GPC Executive Board Member
Partner, Herbert Smith Freehills
T +44 20 7466 2407
E alexander.oddy@hsf.com
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3. Global interest in the use of pre-dispute protocols and mixed-mode dispute 
resolution (combining adjudicative and non-adjudicative processes)

Q3.2 To improve the future of commercial dispute resolution, which of the following processes and tools should be prioritised? 

Additional responses
 32% Reduction of   
  time and/or costs
  18% Technology for  
  faster/cheaper  
  procedures
  10% Adjudicative   
  resolution   
  methods
  1% Other

45%
Combining
processes

43%
Non-adjudicative

resolution
methods

*Adjudicative and non-adjudicative

51%
Preventative

pre-dispute or
pre-escalation

processes

Top 3 responses

•• One of the striking areas of congruence across the GPC events 
and all stakeholder groups was the interest in two closely 
linked phenomena. First, the use of protocols to encourage the 
use of non-adjudicative dispute resolution processes like 
mediation or conciliation before adjudicative processes such as 
litigation or arbitration. Second, the use of non-adjudicative 

processes in combination with adjudicative processes, whether 
this is at the encouragement of a court or arbitration body/ 
tribunal or by agreement of the parties. Such "mixed-modes" 
of dispute resolution can be done sequentially, in parallel, or 
integrated with one another.
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Additional responses
 29% Accreditation or 
  certi�cation systems
  28%  Quality control and 
  complaint mechanisms
  5%  Third party funding rules
  3%  Other

47%
Protocols promoting

non-adjuticative
processes 

51%
Legislation

or conventions
inc. mediation

36%
Cost

sanctions

Top 3 responses

•• There seems to be near universal recognition that before 
parties embark on adjudicative processes – which are typically 
expensive undertakings of significant duration – they should 
be at least encouraged (and potentially compelled) to explore 
less costly non-adjudicative options. This could be achieved 
through the development of pre-action protocols to be 
followed before court proceedings can be commenced (save 
where limitation or tolling periods are required or a particular 
remedy like an injunction is needed), or through arbitration 
clauses and rules encouraging parties to consider alternatives 
before a tribunal is constituted. 

•• Adjudicative processes also need to provide occasions and 
opportunities for the disputing parties to step away from the 
heat of the battle and engage with each other  
in a different manner (through mediation or another 
non-adjudicative process). This can be achieved through judicial 
case management or through changes to domestic rules of  
civil procedure or to arbitration rules where referrals to 
non-adjudicative processes exist on an opt-out basis. 

•• There seems to be a clear consensus that combining processes, 
or mixed-mode dispute resolution, is the way forward. The 
challenge is to find ways to achieve this efficiently and quickly, 
recognising that there will inevitably be resistance to change in 
many quarters. It is critical in this development that Parties are 
vocal in their demands and that Advisors, Providers of all types 
and Influencers are open-minded. Self-interest, familiarity and 
the comfort zone need to give way to a relentless focus on 
efficiency, supported by collaboration5.

Q3.3 Which of the following areas would most improve commercial dispute resolution?

5 IMI, the College of Commercial Arbitrators (CCA) and the Straus Institute for Dispute Resolution at Pepperdine School of Law have responded to this data by initiating a 
tri-partite Mixed-Mode ADR taskforce, involving six different working groups. For more information about this taskforce or to join one of its working groups, see: http://
www.imimediation.org/about-imi/who-are-imi/mixed-mode-task-force/.
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4. In-house counsel are recognised as the agents to facilitate organisational 
change. External lawyers are the primary obstacles to change

Q3.4 Which stakeholders are likely to be the most resistant to change in commercial dispute resolution practice?

Additional responses
 27% In-house lawyers
  25% Parties
  8% Non-adjudicative Providers
  1% Other

70%
 External
lawyers

28%
Governments/
ministries of

justice

40%
Adjudicative

Providers

Top 3 responses

•• Recognising that the GPC data and experience throws down  
a challenge to all stakeholder groups to listen and respond,  
the voting data reveals some stark messages about the 
obstacles to and agents of change. 

•• All stakeholder groups identify Advisors (predominately private 
practice lawyers) as the primary obstacle to change in 
commercial dispute resolution practice. The lawyers showed 
the self-awareness to also identify themselves as the group 
most resistant to change.

•• But why should that be the case? The Core Questions explored 
whether Advisors might be making recommendations for 
dispute resolution process choice based on the potential to earn 
(or not to earn) fees. But the voting data [Session 1, Q3 – see 
over] suggested that this was not a major factor – or at least it 
was far less significant than factors like the type of outcome 
required or familiarity with a dispute resolution process.
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•• Rather than rehearsing tired arguments about lawyers not 
promoting ADR for fear of its impact on their revenues, the data 
suggests that the underlying issue is more closely linked to 
something beyond training and education – familiarity. Have 
law schools and professional training regimes prepared today's 
dispute resolution lawyers adequately for the role that Parties 
wish them to perform? Are Providers and Influencers creating 
sufficient incentives for lawyers to gain real mediation or 
conciliation experience post qualifying? More fundamentally, 
what are the cultural expectations around what it is to be a 
lawyer, advocating for a client? 

•• This circles back to the discussion about the challenge to 
traditional notions of the zealous advocate, fighting her client's 
corner tenaciously. The 21st Century dispute resolution lawyer 
needs to deliver (or to work with others to deliver) what Parties 
want: dispute resolution process design, collaboration to 
pursue efficient outcomes, as well as traditional tough 
representation when called for.

Additional responses
 25% Relationships
  25%  Industry Practice
  2%  Other

Additional responses
 25% Relationships
  25%  Industry Practice
  2%  Other

52%
Type of

outcome

59%
Familiarity with

process

40%
Cost

Lawyers

Top 3 responses

Q1.3 When lawyers (whether in-house or external) make recommendations to parties about procedural options for resolving commercial 
disputes, which of the following has the most influence?
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•• Who can facilitate and drive change? Parties are clear that they 
have a key role to play, identifying in-house lawyers as the 
group with the potential to be most influential in bringing 
about change in commercial dispute resolution practice. The 
stakeholder groups overall are less clear in identifying this 
opportunity, yet when asked what innovations and trends are 
going to have the most significant influence on the future of 
commercial dispute resolution, they are quick to recognise 
changes in corporate attitudes to conflict prevention. 

•• How might such changes be effected? An emphasis on the 
critical role of in-house counsel seems like a sound place to 
start and research from long before the GPC provides insights 
into how organisations can change, and the critical role 
in-house counsel have in driving that change7. 

•• Of course many parties to commercial disputes will not have 
the benefit of in-house legal resources, so they will need to rely 
on a new generation of lawyers to assist them, trained in the 
right skills as law school syllabuses evolve. With the lawyers of 
generation Y, millennials and generation Z growing into 
positions of influence within corporates and throughout the 
dispute resolution community, the concept of collaboration in a 
way that would have been unthinkable to litigators of a 
generation ago may already be an accessible reality to a 
community grown up on crowd-funded solutions and sharing 
through social media.

•• For example, traditional notions of confidentiality that 
underpinned arbitration and ADR processes may have far less 
significance for generations that have grown up professionally 
and personally with a technology-driven information-sharing 
culture. The willingness to engage in formal dispute resolution 
processes over periods of years (particularly in jurisdictions 
based on extensive discovery/disclosure) may be challenged 
by decision-makers who are used to proceeding with business 
and life at an ever faster pace. 

Additional responses
 33% External lawyers
  27%  Parties
  20% Non-adjudicative Providers
  1% Other

42%42%
In-house
lawyers

37%
Adjudicative

Providers

41%
Governments/
ministries of

justice

Top 3 responses

6 Based on the votes of Parties only. 

7 "The Inside Track – How blue chips are using ADR", Herbert Smith (legacy), 2007, available at http://hsfnotes.com/adr/key-adr-publications.

Q3.5 Which stakeholders have the potential to be most influential in bringing about change in commercial dispute resolution practice?6
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"The GPC Series was a fantastic opportunity for us to gather truly 
global perspectives on what changes need to be made to improve 
dispute resolution. One of conclusions is that while the need for 
change is recognised, most people think someone else has to make 
the change happen. So who is going to make the change happen?

In my view, In-house counsel is best placed to facilitate this 
change, as they own the problem. Disputes are generally not 
an academic exercise but are about protecting corporate value. 
In-house counsel has the right to demand change as custodian of 
this value and they also have the ability to drive change as they 
hold the purse strings. They represent a key link between the legal 
world and the commercial one, balancing the need for effective 
dispute resolution with the hard-earned experience of how best to 
get results. 

As in-house counsel rethink how they resolve disputes, there is 
an opportunity to embrace the acceptance that collaboration 
brings results. That means drawing on the skills, experience and 
perspectives of different people to design optimal solutions. It also 
means considering alternative resolution approaches rather than 
the traditional adversarial one. 

Our expectation is that a new generation of lawyers who have 
grown up in an information sharing culture will embrace such 
an approach and that dispute resolution will become more cost 
effective, flexible, faster and fairer."

John Fisher
Partner and Global & UK Disputes Leader, PwC
T +44 (0)20 7212 6284
E john.j.fisher@uk.pwc.com
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Regional Differences 
The cumulative global voting data on the Core Questions has already revealed 
some surprising insights and perspectives. However, the great potential of the GPC 
has always been to dig deeper into the data and seek to understand whether views 
are genuinely homogeneous on a global basis or, as intuition might suggest, subject 
to regional variations.

We identified some regional groupings to see if any trends emerged.  
Our initial data analysis shows some fascinating differences which provides  
the platform for more detailed investigations.

The regional groupings analysed were:

Australia (Sydney)  
and New Zealand 

(Auckland)

Oceania

USA (Baltimore, 
Austin, Los Angeles, 

Miami, New York, 
San Francisco) and  
Canada (Toronto)

North  
America

7 The UK sits in a unique position as a pro-ADR common law jurisdiction yet (currently) part of the EU and exposed to civil law influences.
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Singapore,  
Hong Kong,  

Thailand (Bangkok)  
and India (Chandigarh)

Asia

London7

UK

France (Paris),  
Germany (Berlin),  

Italy (Florence), Netherlands 
(Amsterdam), Poland (Warsaw),  

Spain (Barcelona and Madrid)  
and Switzerland (Geneva) 

Continental  
Europe

Nigeria (Lagos),  
South Africa (Johannesburg), 

UAE (Dubai)

Africa/ 
Middle East

Brazil (Sao Paulo),  
Guatemala (Guatemala City),  

Mexico (Mexico City)

Latin 
America
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1. Desire for increased regulation in Asia

Delegates were asked about the areas which would most improve commercial 
dispute resolution. Globally, the two top choices (with virtually identically weighted 
votes) were (i) the use of legislation or conventions that promote recognition 
and enforcement of settlements, including those reached in mediation and (ii) the use 
of protocols promoting non-adjudicative processes before adjudicative processes.

Legislation or conventions that 
promote recognition and enforcement 
of settlements, including those 
reached in mediation

Who has the greatest responsibility for taking action to promote better access to 
justice in commercial dispute resolution?

Use of protocols promoting 
non-adjudicative processes before 
adjudicative processes

Q4.1

37%

55%

Oceania

42%

59%

North
America

49%

48%

Continental
Europe

52%

41%

UK

64%

38%

Asia Latin
America

61%

55%

Africa/
Middle East

36%

51%

•• However, when the voting data was segmented along regional 
lines, some significant differences emerged. The votes in Asia 
were massively concentrated in favour of legislation or 
conventions, scoring far higher than the use of protocols 
promoting non-adjudicative processes. Africa/Middle East and 
Latin America seemed to also prefer legislation to promote 
enforcement, but less strikingly. The remaining regions show a 
starkly different picture, with the use of protocols strongly 
preferred to legislation (save in Continental Europe,  
where the votes were about equal).

•• This triggers some interesting questions, not least because the 
near universal experience in practice is that agreements 
reached at mediation are only exceptionally not performed. 
If that is the case, why would Asian delegates be in favour of 
legislation and the need for enforcement of mediated 
settlements? A possible answer is that the data reveals more 
about attitudes to ADR, particularly non-adjudicative 

processes, in Asia, than it does about issues of enforcement. 
While there have been significant initiatives to promote ADR 
usage in the region with Hong Kong's Practice Direction 31 of 
2010, and major investments in Singapore to develop domestic 
and international mediation bodies, there may be an 
underlying question about whether non-adjudicative ADR like 
mediation has yet become a sufficiently robust way of resolving 
disputes. That enforcement of mediated settlement 
agreements could help optically to evidence the status and 
value of mediation, is perhaps the key point.

8 ADR in Asia Pacific series (Herbert Smith Freehills 2015-2017) https://www.herbertsmithfreehills.com/latest-thinking/adr-in-asia-pacific-spotlight-series. These explore, through interviews and 
market surveys, the developing trends in Hong Kong, Singapore and Indonesia.

Q3.3 Which of the following areas would most improve commercial dispute resolution?
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Demand for certainty 
and enforceability 
of outcomes

Demand for increased e�ciency of 
dispute resolution processes 
including through technology

Which of the following will have the most signi�cant impact on future policy-making 
in commercial dispute resolution?

Q4.4

41%

78%

Oceania

80%

50%

62%

55%

Continental
Europe

71%

43%

North
America

UK

65%

61%

Asia Latin
America

64%

Africa/
Middle East

69%

48% 56%

•• On the cumulative global results, there was a clear winner – 
the demand for increased efficiency of dispute resolution 
processes including through technology. Yet when the results 
were sorted regionally, a major difference of priorities 
emerged. All regions except Asia chose efficiency as their top 
demand and by a significant margin. This included the common 
law regions (UK, North America, Oceania) and the civil law 
region of Continental Europe.

•• In Asia, the leading choice was again the demand for certainty 
and enforceability of outcomes. Is this a reflection of the 
regional desire for legislation and a convention on enforcement 
of settlements, identified above? Or is the demand for 
legislation and a convention a reflection of a deeper regional 
(and perhaps cultural) preference for a dispute resolution 
process that gives a clear answer? Do negotiation-based 
processes like mediation pose particular challenges in Asia 
where decision-making hierarchies and the desire not to lose 
'face' make it culturally and practically more difficult to engage 
with the flexibility of mediation?

•• In reality, consensual processes like mediation and conciliation 
are commonplace in civil law Asian countries, and they are 
supported in Asia's key common law jurisdictions too. 
The premium on enforceability may go more to the credibility 
and robustness of the process. UNCITRAL's proposed convention 
on the enforceability of mediated settlement agreements will, 
it seems, be welcomed in Asia. Systems that recognise 
outcomes internationally reassure parties embroiled in 
cross-border disputes that the outcome will be simple to 
enforce. This is being put in ever sharper focus as China's Belt 
and Road Initiative gathers pace, where one proposal on the 
table is for disputes arising under the initiative to be mediated 
first, before proceeding to arbitration.

Q4.4 Which of the following will have the most significant impact on future policy-making in commercial dispute resolution?

2. Is efficiency the priority everywhere?

Delegates were asked which of a range of underlying demands will have the most 
significant impact on future policy-making in commercial dispute resolution.
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3. Awareness and Attitudes in Continental Europe 

A regional analysis of a series of related questions indicate an interesting potential 
divergence in attitudes to conflict resolution in Continental Europe as compared with 
other regions.

Continental
Europe

65%

60%

UK

69%

69%

North
America

60%

70%

Asia

56%

54%

Oceania

48%

68%External Lawyers

In-house Lawyers

Who is primarily responsible for ensuring parties involved in commercial disputes understand their 
process options, and the possible consequences of each process before deciding which one to use?
Who is primarily responsible for ensuring parties involved in commercial disputes understand their 
process options, and the possible consequences of each process before deciding which one to use?

Q2.4

Africa/
Middle East

53%

59%

Latin
America

60%

58%

Q3.1 What are the main obstacles or challenges parties face when seeking to resolve commercial disputes?

•• Building on this, when in Session 3, Q1 delegates were asked 
about the main challenges or obstacles parties face when 
seeking to resolve commercial disputes, the delegates in 
Continental Europe and Latin America again stood out.  
They identified insufficient knowledge of options available to 
resolve disputes as the most significant challenge, where 

delegates in all other regions were clear that financial or time 
constraints were the main obstacles. This may reflect the fact 
that adjudicative dispute resolution in the public courts of civil 
law jurisdictions is relatively less expensive than in many other 
jurisdictions (certainly common law jurisdictions).

57% 35%45%50% 51%
Insu�cient knowledge of options 
available to resolve disputes

What are the main obstacles or challenges parties face when seeking to resolve commercial disputes?

Q3.1

64%55%

Continental
Europe

56%

UK

73%

North
America

66%

Asia

66%

Oceania

63%
Financial or 
time constraints

Latin
America

49%

Africa/
Middle East

68%

Q2.4 Who is primarily responsible for ensuring parties involved in commercial disputes understand their process options, and the possible 
consequences of each process before deciding which one to use?

•• Delegates in Continental Europe identified that the 
stakeholders primarily responsible for ensuring parties 
involved in commercial disputes understand their dispute 
resolution process options are in-house lawyers. 

In all other regions, save for Latin America which is also a civil law 
region, delegates identified external lawyers as equally or more 
responsible for this critical role.
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•• When the delegate responses to Session 4, Q5 are analysed, 
(what innovation/trends are going to have the most significant 
influence on the future of commercial dispute resolution?) the 
Continental European delegates again stand out. In all regions 
other than Continental Europe the message is clear: a greater 
emphasis on collaboration rather than adversarial processes is 

required. In Continental Europe, however, by far the most 
significant innovation is identified as changes in corporate 
attitudes to conflict prevention. The fact that Latin America 
voted differently to Continental Europe suggests that this is not 
a civil law versus common law issue.

52% 60%59% 64%
Greater emphasis on collaborative 
instead of adversarial processes for 
resolving disputes

What innovations/trends are going to have the most signi�cant in�uence on the future 
of commercial dispute resolution?

Q4.5

64%62%62%

Continental
Europe

63%

UK

43%

Asia

42%

Oceania

42%
Changes in 
corporate attitudes to con�ict 
prevention

Latin
America

56%

Africa/
Middle East

49%

North
America

56%

•• Pulling these points together, a picture emerges of Continental 
Europe marching to a different beat to other regions. It seems 
to be looking for in-house lawyers to drive change in corporate 
attitudes to conflict prevention. Yet these lawyers are 
simultaneously battling with a lack of knowledge of dispute 
resolution process options to effect that change. All the while 
the global drive for more collaboration seems to be at its 
weakest in Continental Europe. The experience of relatively 

cheap (but often slow) litigation in the public courts of civil law 
jurisdictions in Continental Europe may have driven delegates 
away from voting for efficiency and collaboration. It may also 
be a reflection on the different weight given to legal 
departments in some civil law jurisdictions, where greater 
emphasis is placed on the difference between jurists 
and external lawyers.

Q4.5 What innovations/trends are going to have the most significant influence on the future of commercial dispute resolution?
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Perspectives in the UK – the legacy of the Woolf Reforms?

A series of questions showed that the delegates at the GPC series finale in London 
in July 2017 held some significantly progressive views. It may be that as the 20th 
anniversary of Lord Woolf's sweeping reforms to the English civil justice system 
arrives, the effects of a generation of Parties brought up with ADR embedded in the 
fabric of commercial dispute resolution are in evidence.

55% 52% 61%53%55%
The type of outcome requested 
by the party 53%53%

Asia

60%

Continental
Europe

58%

UK

58%

North
America

64%

Oceania

61%
Familiarity with a particular type 
of dispute resolution process

Latin
America

54%

Africa/
Middle East

55%

Q1.3 When lawyers (whether in-house or external) make recommendations to parties about procedural options for resolving commercial 
disputes, which of the following has the most influence?

•• Delegates in London were by far the clearest in identifying that 
the parties to commercial disputes typically want lawyers to 
work collaboratively with parties to navigate the dispute 
resolution process [Session 1, Q5]. In other regions delegates 
viewed the role of lawyers as advocates as being of broadly 

equivalent significance, except for North America where the 
tradition of zealous advocacy on behalf of clients was readily 
apparent in the preference for lawyers advocating on behalf 
of clients.

•• When lawyers recommend dispute resolution procedural 
options to parties [Session 1, Q3], London delegates found the 
type of outcome requested by the party most influential,  

unlike all other regions which reported familiarity with a 
particular type of process as the most influential factor.
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Q1.5 What role do parties involved in commercial disputes typically want lawyers (i.e., in-house or external lawyers) to take in the dispute 
resolution process?

Q3.1 What are the main obstacles or challenges parties face when seeking to resolve commercial disputes?

55% 60%72%60% 64%

What role do parties involved in commercial disputes typically want lawyers 
(i.e. in-house or external counsel) to take in the dispute resolution process?
What role do parties involved in commercial disputes typically want lawyers 
(i.e. in-house or external counsel) to take in the dispute resolution process?

Q1.5

Speaking for parties and/or 
advocating on a party's behalf 49%57%

Continental
Europe

61%

UK

78%

North
America

63%

Asia

62%

Oceania

67%

Working collaboratively with parties to 
navigate the process. May request 
actions on behalf of a party

Latin
America

58%

Africa/
Middle East

64%

•• When delegates were asked about the main obstacles or 
challenges parties face when seeking to resolve commercial 
disputes, insufficient knowledge of the options available was 
far lower in the UK than in other regions

•• While the Woolf Reforms have been widely celebrated as an 
enlightened step forward in the administration of civil justice, 
it seems the GPC data may be providing some real evidence of 
how changes in civil procedure to promote ADR can bring about 
progressive attitudes among a generation of Parties.

Continental
Europe

57%

UK

35%

North
America

45% 55% 64%

Asia

50%

Oceania

51%

What are the main obstacles or challenges parties face when seeking to resolve commercial disputes?

Q3.1

Insu�cient knowledge of options 
available to resolve disputes

Latin
America

Africa/
Middle East



Word Clouds from around the Globe
An analysis of the word clouds generated at selected GPC events gives a sense of the different priorities and moods of the delegates.

SAO PAULO

COLLABORATIVE
NEGOTIATOR

FLEXIBLE
EFFICIENT

SAN FRANCISCO

STRATEGIC
PREPARED

KNOWLEDGEABLE
DEMANDING

NEW YORK

STRATEGIC
EXPERIENCED

REALISTIC
INFORMED

LONDON

STRATEGIC
EXPERIENCED
EFFICIENCY
DEMANDING

PARIS

UNDERSTANDING
FLEXIBLE
EXPERIENCED
EFFICIENT

LAGOS

KNOWLEDGEABLE
EXPERIENCED
ADVANTAGED
COMPLEX

JOHANNESBURG

INFORMED
EXPERIENCED

EFFICIENT
DECISIVE

MADRID

KNOWLEDGE
EFFICIENT

EXPERTISE
JUDGMENT

HONG KONG 

EFFICIENT
DEMANDING
EXPERIENCED
COMMERCIAL

SYDNEY

PREPARED
EFFICIENT

PRAGMATIC
EXPERIENCED

SINGAPORE

OUTCOME
CONTROL
FLEXIBLE
PROCESS

CHANDIGARH

PREPARED
TIME
COST
COLLABORATIVE

SAO PAULO

KNOWLEDGE
RESULT

EFFICIENT
QUALITY

SAN FRANCISCO

FLEXIBILITY
CREATIVITY
LISTENING

EFFICIENCY

NEW YORK

EFFICIENCY
COMMUNICATION

CONTROL
FAIR

LONDON

EFFICIENCY
SPEED
LISTENING
FLEXIBILITY

PARIS

EFFICIENCY
CREATIVITY
RECOGNITION
TRAINING

LAGOS

EFFICIENCY
CERTAINTY
CLARITY
SPEED

JOHANNESBURG

EFFICIENCY
PROCESS

COLLABORATION
SPEED 

MADRID

PROFESSIONALISM
EFFICIENCY

QUALITY
SPEED

HONG KONG 

EFFICIENCY
COMMUNICATION
SPEED
FLEXIBILITY

SYDNEY

COMMUNICATION
LISTENING

EFFICIENCY
RESPONSIVENESS

SINGAPORE

EFFICIENCY
UNDERSTANDING

PATIENCE
PROCESS

CHANDIGARH

MEDIATION
RESOLUTION
DISPUTE
COST

Session 1: What words would you use to describe a sophisticated commercial party?

Session 2: What words would you use to describe  what can be done to exceed parties' expectations?
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SAO PAULO

UNFAMILIARITY
CULTURE

MISTRUST
KNOWLEDGE

SAN FRANCISCO

EGO
EMOTIONS

IGNORANCE
MONEY

NEW YORK

MONEY
PRIDE

MISINFORMATION
LAWYERS

LONDON

LAWYERS
EGO
EMOTION
IGNORANCE

PARIS

IGNORANCE
ABSENCE
MONEY
KNOWLEDGE 

LAGOS

EGO
PRIDE
LAWYERS
COST

JOHANNESBURG

IGNORANCE
EGO

MINDSET
COSTS 

MADRID

CONFIDENCE
IGNORANCE

FEAR
CULTURE

HONG KONG 

MONEY
STUBBORNNESS
COSTS
INTRANSIGENCE 

SYDNEY

UNREASONABLE
ADVERSARIAL
UNREALISTIC
REPUTATION

SINGAPORE

EGO
PRIDE

EMOTIONS
MINDSET

CHANDIGARH

EGO
IGNORANCE
DELAY
TIME

SAO PAULO

EDUCATION
CULTURE

KNOWLEDGE
INFORMATION

SAN FRANCISCO

EFFICIENCY
FLEXIBILITY
EDUCATION

ACCESS

NEW YORK

EDUCATION
TECHNOLOGY

COLLABORATION
ACCOUNTABILITY

LONDON

TECHNOLOGY
EDUCATION
FLEXIBILITY
EFFICIENCY

PARIS

COLLABORATION
TRAINING
TRANSPARENCY
MEDIATION

LAGOS

LEGISLATION
EDUCATION
AWARENESS
TECHNOLOGY

JOHANNESBURG

EDUCATION
EFFICIENCY

LEGISLATION
TRAINING

MADRID

EFFECTIVENESS
LEGISLATION
OBLIGATION

PUBLICITY

HONG KONG 

EDUCATION
TECHNOLOGY
EFFICIENCY
INNOVATION 

SYDNEY

TECHNOLOGY
EDUCATION

DETERMINATION
ACCREDITATION

SINGAPORE

EDUCATION
TECHNOLOGY

MINDSET
LEGISLATION

CHANDIGARH

MEDIATION
AWARENESS
EDUCATION
LEGISLATION

Session 3: What words would you use to describe  the most common impediments that keep parties  from resolving their disputes?

Session 4: What words would you use to describe  the changes to focus on in the future?
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