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Civil procedure -- Cass proceedings -- Evidence -- Expert
evidence -- Plaintiffs in intended class proceedi ng retaining
expert to provide report in support of certification notion --
Expert having had access to confidential information in
parallel actions in United States involving sane subject matter
-- Expert not directly using that information in preparing
Canadi an report -- Conclusions in Canadi an report being sourced
and supported by evidence which was either publicly avail able
or provided by plaintiffs -- Expert not being privy to
defendants' litigation strategy or planning and not havi ng been
involved in prior professional relationship with defendants
-- Motion by defendants for order striking expert's affidavit
filed in support of certification notion and prohibiting
expert's continued invol verent in Canadi an action being
di sm ssed.

The plaintiffs brought a proposed cl ass proceedi ng all egi ng
that the defendants engaged in a conspiracy to fix the price of
hydr ogen peroxi de. There were parallel actions in the United
States. B was retained to provide an expert opinion in the U S.
proceedi ngs, and had access to information in those proceedi ngs
whi ch was [ page579] subject to a confidentiality order. The
plaintiffs retained B to provide an expert report in support of
their notion for certification. B prepared a report (the
"Canadi an report"), and deposed that the conclusions in the
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report were sourced and supported by evidence that was either
publicly available or provided by the plaintiffs. The

def endants brought a notion for an order striking B's affidavit
filed in support of the certification notion and an order
prohibiting B' s continued involvenent as an expert in the
Canadi an proceedi ng.

Hel d, the notion should be di sm ssed.

Even assum ng that B's analysis in the Canadi an report had
been influenced by his access to confidential information in
the U S. proceedings, this did not constitute grounds for
disqualifying himin the circunstances. Al of the concl usions
in the Canadi an report were sourced and supported by adm ssible
evi dence, either publicly avail able or provided by the
plaintiffs. The plaintiffs sought to use the Canadian report in
connection wth their notion for certification, which was
strictly procedural in nature. It was not clear how the
defendants' ability to defend the notion was inpaired or
conprom sed. B had not been privy to the defendants' litigation
strategy or planning; nor had he been involved in a prior
prof essional relationship with the defendants.
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MOTI ON by defendants for an order striking the affidavit of
an expert filed in support of a notion for certification of
action as a class proceeding and for an order prohibiting an
expert's continued invol venent in the proceedi ng.
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Charles Wight, Andrea Dekay and Linda Visser, for 3969410
Canada I nc.

D. Martin Low and Lisa Parlianment, for Degussa Corporation,
Degussa Canada Inc. and Degussa AG

Sandra Forbes and Kirsten L. Mercer, for Kemra OYJ and
Kem ra Chem cal s Canada | nc.

Donal d B. Houston and Jeanne Pratt, for EKA Chem cals, Inc.,
EKA Chemical s Canada Inc., and Akzo Nobel Chenicals
| nt ernati onal B. V.

Paul J. Martin and Laura Cooper, for FMC Corporation, FMC of
Canada, Ltd.

RADY J.: --
| nt roducti on

[1] Al of the defendants, except the Sol vay defendants, nove
for an order striking inits entirety the affidavit of Dr. John
C. Beyer sworn July 27, 2007, filed in support of the
plaintiffs' notion for certification (which can conveniently be
cal l ed the Canadi an Beyer report) and an order prohibiting Dr.
Beyer's continued invol venment as an expert in this proceeding.

[2] This is a class action proceeding in which the
plaintiffs, who are direct and indirect purchasers in Canada of
hydr ogen peroxi de, allege that the defendants engaged in a
conspiracy to fix, increase, maintain or stabilize the price of
hydr ogen peroxi de between 1994 and 2005. There are pending
clains in British Colunbia and Qubec as wel|.

[3] Dr. Beyer was retained by the plaintiffs to provide an
expert report in support of its notion for certification.

[4] There are parallel actions in the United States commenced
by indirect and direct purchasers of hydrogen peroxide (and two
other related products) which are being heard as a consol i dated
proceeding in the United States District Court for the Eastern
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District of Pennsylvania. Seven of the United States defendants
are defendants in the Canadian litigation. A nunber of orders
have been nmade in those proceedi ngs, which have an inpact on

t he Canadi an actions and which wll be el aborated bel ow

[5] Dr. Beyer has been retained to provide an expert opinion
in the United States proceedings as well. At the heart of this
nmotion is a consideration of whether Dr. Beyer has been tainted
as an [page58l] expert in the Canadian (Ontari o) proceeding
because he has had access to certain information avail able only
in the United States proceeding.

Chr onol ogy

[6] This action was comrenced by statenment of claimissued in
May 2005 and whi ch was anended in July 2006. In Septenber 2007
the plaintiffs delivered their notion seeking certification. As
is customary in these cases, no statenents of defence have been
delivered and the discovery process will not occur until after
the certification decision.

[7] As already noted, there are simlar American proceedi ngs.
I n Cct ober 2005, a production order was nmade in those
proceedi ngs requiring the defendants to produce three
categories of docunents as foll ows:

(1) docunents produced to the Gand Jury and/or to the
United States Departnent of Justice relating to the
investigation [into] allegedly anticonpetitive
conduct relating to hydrogen peroxide, and/or its
downst ream products sodi um perborate and sodi um
per car bonat e;

(1i) all transactional data relating to the defendants’
sal es of hydrogen peroxide in the United States to
unrel ated entities; and

(tit) inrelation to the sale of hydrogen peroxide in the
United States by defendants to unrelated entities,
docunents sufficient to identify the raw materials
and i nternedi ates used to produce the hydrogen
per oxi de and the source and cost of those raw
mat eri al s and i nternedi at es.

[8 | am advised that the second and third categories of
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docunents, which are the docunents at issue in this notion, are
docunents specific to the sale of hydrogen peroxide in the
United States and the related cost of producing the hydrogen
peroxide sold in the United States.

[9] This court order was the result of an agreenent between
the parties and is consistent with American practice permtting
di scovery prior to the certification hearing.

[10] Simlarly, follow ng "heavy negotiations", the parties
agreed to the terns of a protective order intended to keep
confidential that material disclosed under the production
order. The parties' agreenent was captured in a court order
dat ed Novenber 8, 2005, signed by Judge Dal zell. [page582]

[ 11] The protective order allows all parties who are
produci ng docunents and information in the U S. Direct
Purchasers Action to designate any docunents and infornation as
either "confidential" or "highly confidential". The difference
bet ween the two designations relates to who is permtted to
review t he docunents. A person who receives information
designated as confidential by a producing party ("protected
information") nust sign a confidentiality agreenent and cannot
use or disclose it except as set out in the protective order
The protective order provides that protected infornation shal
not be used by any person, other than the producing party, for
any purpose other than the U S. action, except as required by
I aw.

[12] Certain relevant provisions of the protective order are
repr oduced bel ow.

A person receiving Confidential Information or Highly
Confidential Information shall not use or disclose the

i nformati on except for the purposes set forth in this O der
or by such orders as may be issued by the Court during the
course of this litigation. The provisions of this O der
extend to all designated Confidential Information and Hi ghly
Confidential Information regardless of the manner in which it
is disclosed, including but not limted to docunents,
interrogatory answers, responses to requests for adm ssions,
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deposition testinony and transcripts, deposition exhibits,
any other discovery materials produced by a party in response
to or in connection with any discovery conducted in this
litigation, and any copies, notes, abstracts or summaries of
t he foregoing.

Use of Confidential Information. Confidential Information or
Hi ghly Confidential Information shall not be used by any
person, other than the Producing Party, for any purpose other
t han prosecuting, defending or settling this litigation, In
re Hydrogen Peroxide Antitrust Litigation, Cv. No. 05-666,
MDL Docket No. 1682, pending in the United States D strict
Court for the Eastern District of Pennsylvania. In no event
shall Confidential Information or Hi ghly Confidential

I nformati on be used for any business, conpetitive, personal,
private, public or other purpose, except as required by |aw

[ 13] Subsequently, the plaintiffs in this action retained
American counsel to petition the Pennsylvania court for relief
fromthe protective order. They sought to intervene in the
Aneri can proceedings only to obtain production of the evidence
produced under the production order. It is not uncommon for
plaintiffs to seek such relief when there are parall el
proceedi ngs in both jurisdictions and M. Wight advises ne
t hat such petitions have been successful in the past. However,
on July 31, 2006, Judge Dal zell denied the Canadian plaintiffs
request, in brief witten reasons. As | read Judge Dal zell's
reasons, he was troubl ed by what he perceived to be an attenpt
by the noving parties to bypass the Ontario Rules of G vil
Procedure, R R O 1990, Reg. 194 by [page583] obtaining
docunent ary di scl osure before the certification notion has been
heard and before pl eadi ngs were cl osed.

[14] In the fall of 2005, Dr. Beyer of Nathan Associ ates Inc.
was separately retained by both the Canadi an and United States
plaintiffs to provide expert opinion in support of their
respective notions for certification. | am advised that Dr.
Beyer has experience in price fixing conspiracy cases with
particul ar expertise in price fixing conspiracies in the pulp
and paper industry. He has been involved in other class
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pr oceedi ngs.

[ 15] Dr. Beyer and his team including Dr. Leng and Dr.
Singh, were provided access to the protected information after
having signed the required confidentiality agreement. In June
2006, Dr. Beyer finalized his report to be used in connection
with the United States proceeding (the U S. Beyer report) and
which was filed with the court under seal in the formof an
affidavit. A redacted copy of his affidavit fornmed part of the
materials used on this notion. The foll ow ng passages are
rel evant:

In preparing this report, | have exam ned the economc
characteristics of the hydrogen peroxide, sodi um perborate,
and sodi um percarbonate i ndustries, purchasers, and products
based on the review, both by nyself and by nenbers of ny
staff under ny direction, of the follow ng information:

-- Specific docunents produced or filed in this
[itigation, including the Conplaint;

-- Electroni c dat abases contai ni ng hydrogen peroxi de
transaction data for defendants Arkema Inc., Arkema
S. A, and Total S.A (collectively referred to
hereafter the the "Arkema Defendants" or "Arkema");
FMC Cor poration; Solvay Chemi cals, Inc., Solvay
America, Inc., and Solvay S. A (collectively referred
to hereafter as the "Sol vay Defendants"” or "Sol vay);
Degussa Corporation and Degussa A.G (collectively
referred to hereafter as the "Degussa Defendants" or
"Degussa"); and Eka Chem cals, Inc., Akzo Nobel Inc.,
and Akzo Nobel Chem cals International B.V.
(collectively referred to hereafter as the "Eka
Def endants"” or "Eka"); and el ectronic databases
containing transaction data of forner producer E. I.
DuPont de Nenours and Conpany (hereinafter
"DuPont ™) ;

-- Electroni c dat abases contai ni ng sodi um perborate
transaction data for FMC Corporation and Sol vay
Def endant s;
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El ectroni ¢ databases contai ni ng sodi um per car bonat e
transaction data for Sol vay Defendants;

El ectroni ¢ databases contai ning cost data of
def endants FMC Cor porati on and the Degussa
Def endant s;

Docunment s produced by the Arkena Defendants, the
Degussa Defendants, the Eka Defendants, FMC
Corporation, and the Sol vay Defendants pursuant to
di scovery in this case;

El ectroni c purchase transaction data of one plaintiff
and one ot her purchaser; [page584]

Docunment s produced by plaintiffs Artco Chem cal,

Inc.; Astro Chemcals, Inc.; Atlantis Carri bean

Chem cal Corp.; Borden & Rem ngton Corp; Centra
Marin Sanitation Agency; Chenl Serv, Inc.; D anond
Chem cal; MCO Chem cal Distributors, Inc.; Finch
Pruyn and Conpany, Inc.; Interstate Chem cal Conpany;
Lensco Products, Inc.; Lincoln Paper & Tissue, LLC
Bor ough of M ddl et own; M ddl et own Bor ough Aut hority;
M ssi ssippi River Corp; Northern Chem cal

Cor poration; Onhio Chem cal Services, Inc.; the Gty
of Phil adel phia; Roberts Chem cal Conpany, Inc; Safer
Textil e Processing Corp.; Standard Technol ogy Applied
Resources Inc.; and Young Chem cal Conpany; and
purchasers Coyne Chem cal and Eagl e Chem cal

Deposition transcripts of Artco Chem cal, Inc.;
Chem Serv, Inc.; D anond Chem cal; EMCO Chem ca
Distributors, Inc.; Finch, Pryn and Conpany, Inc.;
Ohi o Chem cal Services, Inc.; Safer Textile
Processing Corp.; and Young Chem cal Conpany; and

Publicly available information concerning the
hydr ogen peroxi de, sodi um perborate, and sodi um
percarbonate industries.
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A conplete list of the materials reviewed is included in
Appendi x B. The opinions expressed in this report are based
on the information that | have reviewed so far and may change
if new information warrants.

For the purpose of the analysis in this report, | have
assuned that the alleged violations did in fact occur and
that the Defendants did enter into a conspiracy to fix,
raise, stabilize or maintain at artificially high and non-
conpetitive levels the prices of, to control and restrict
output for, and to allocate nmarkets and custoners for,

hydr ogen peroxi de, sodi um perborate, and sodi um percar bonat e

sold in the United States during the C ass Period. | have not
assuned that the alleged conspiracy inpacted nenbers of the
Class. Instead, | have investigated whether there is common

proof that could denonstrate the inpact on the proposed d ass
assum ng the conspiracy occurred as all eged.

Based on ny econom c analysis of all the information that I
have revi ewed, | have concluded that there is common proof to
show that the alleged joint conduct would have inpacted al
purchasers of hydrogen peroxi de, sodi um percarbonte, and

sodi um percarbonate in the United States and that all these
purchasers woul d have paid higher prices than they would have
absent the alleged joint conduct.

[16] It is apparent fromthe foregoing that Dr. Beyer relied
on both protected and public information in formulating his
opinion in the U S. Beyer report. As | understand it, the
protected information related to transaction and cost data in
the United States. | should note that E. 1. DuPont de Nenours
and Conpany (referred to at the second bullet above) is a
former producer of hydrogen peroxide and is not a party to
either the Canadian or United States proceedi ngs.

[17] Dr. Beyer did not begin work on the Canadi an Beyer
report until late June 2006. He was asked to provide an
econom ¢ anal ysis of the hydrogen peroxi de market in Canada
(and not the [page585] markets for sodi um percarbonate and

sodi um perborate as in the U S. Beyer report). The Canada Beyer

report is Exhibit Bto Dr. Beyer's affidavit sworn July 27,
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2007 and filed on the pending certification notion.
The Position of the Mwving Parties

[ 18] The noving parties submt as follows:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

In preparing the U S. Beyer report, Dr. Beyer and his
team had access to ten categories of information, nine
of which are protected by court order.

The conclusions in the U S. Beyer report are based on a
use of protected information.

By the tine the Canadi an Beyer report was started, Dr.
Beyer and his team had gai ned a know edge of the

hydr ogen peroxi de industry, again fromuse of protected
i nformati on.

The work of the U S. Beyer report could not help but
i nfluence the preparation of the Canadi an Beyer report.

The U. S. Beyer report served as the basis for the
Canadi an Beyer report. There are significant and
substantial simlarities between the two reports and the
sane key personnel worked on bot h.

Al t hough Dr. Beyer was instructed not to rely on
protected information in connection with the Canadi an
Beyer report and he found non-protected sources of
information to support his concl usions, those
concl usi ons were neverthel ess derived fromthe use of
protected information.

An adverse inference should be drawn agai nst the
plaintiffs arising fromtheir refusal to produce drafts
of the Canadi an Beyer report. The inference to be drawn
is that earlier drafts contained reference to protected
i nformati on.

Dr. Beyer cannot separate what he |learned fromthe
protected informati on and what he |learned fromprivate
sources and there is a substantial risk that protected
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information will be disclosed in the Canadi an
[itigation.

(9) The noving defendants note that there are no cases on

poi nt but

anal ogous authority requires the court to

stri ke a bal ance between the need to protect

confi denti

al information and the right of a party to

choose its expert. [page586]

(10) In assessing prejudice, the court wll consider:

(1) the degree to which the expert received
confidential information;

(2) whether its receipt ongoing or historical;

(3) whether the information inportant or nerely
peri pheral ;

(4) if the expert's skills unique;

(5) what the expert has done to insulate the
confidential information from di sclosure; and

(6) what is the risk of disclosure.

[19] It is subm
| eads i nexorably

tted that a consideration of the foregoing
to a conclusion fatal to Dr. Beyer's

i nvol venent, past and future, in the Canadi an proceedings. |If
the relief is not granted, the plaintiffs wll effectively
receive protected information forbidden to them by Judge

Dal zel | ' s order.

Any order to the contrary would not observe

the spirit of the protective order. If not granted, significant
prejudice would result to the noving defendants, to a non-party
(E.I. Dupont) and to the court. Wth respect to the forner,

it is said that their ability to defend the certification
notion is inpaired because they cannot properly challenge Dr.

Beyer's anal ysi s,

conclusions and their source(s) because this

woul d invol ve, by necessity, the disclosure of protected

i nf ormati on.
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[ 20] Concern is expressed about the disclosure of non-party
DuPont's protected information. Finally, the court is
prej udi ced because Dr. Beyer cannot properly fulfill his role
as an expert because he cannot provide a fair report with
attribution of all of his sources, wth the attendant risk of
m sl eadi ng or inconplete information.

[ 21] The novi ng defendants submt that any prejudice to the
plaintiffs is mninml because:

(1) they took the risk and should bear the consequences;

(2) Dr. Beyer did not insulate the protected information;

(3) there are other appropriate experts avail abl e;

(4) there is no evidence of urgency given that the
plaintiffs waited two years to bring their certification
not i on.

The Plaintiffs' Position

[22] In his prelimnary remarks, M. Wight noted that the
plaintiffs are in substantial agreement with the noving parties
[ page587] that in determning this issue, the court is
requi red to conduct a bal ancing act, weighing the interests of
the parties and the prejudice that flows fromgranting or
refusing the relief sought. He submts that this exercise | eads
to a conclusion opposite to that urged by the noving parties.

[23] In this regard, he asks the court to consider:

(1) The Canadi an Beyer report is being used on a purely
procedural notion where the plaintiffs bear the burden
to denonstrate why certification should be granted.

(2) Although other experts are available, Dr. Beyer's
expertise in the area of price fixing is unique because
of his extensive work in the pulp and paper industry.

(3) Dr. Beyer was instructed at the outset of his Canadi an
retai ner that he probably would not be able to rely on
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the protected information and he shoul d proceed on that
basi s.

(4) Dr. Beyer says that the Anerican information is only
confirmatory of conclusions he reached on the basis of
public sources (sonething disputed by the noving
parties).

(5 It is inportant to note that Dr. Beyer was never
retained at any tine by the defendants and was never
privy to litigation strategy and, therefore, the issue
of confidentiality nust be exam ned carefully. In
particul ar, the cases relied upon by the noving parties
must be read in this light.

Anal ysi s

[ 24] The threshold issue is whether Dr. Beyer used or relied
upon protected information in preparing the Canadi an Beyer
report. It is only if he did that the cases cited by the
def endant s becone rel evant.

[25] Dr. Beyer swore an affidavit in response to this notion
in which he deposes the foll ow ng:

1. On July 27, 2007, | swore an affidavit and offered an
opi nion regarding class certification in this matter.
The conclusions | reached in that opinion were based on
publicly avail able information and information provided
to me by plaintiffs in this matter in proceedings in
Ontario and in British Colunbia. | studied this
information in the course of preparing the July 27,
2007 affidavit and opinion. The materials that |
considered while preparing that opinion were listed in
an appendi x, which is included here as Exhibit 1.

2. My preexisting and ongoi ng involvenent in a direct
purchaser action pending in District Court in the
United States, In re: Hydrogen Peroxide Antitrust
Litigation, also gave nme occasion to study the North
[ page588] Anerican hydrogen peroxide industry. The
information available to ne in that matter included
publicly avail abl e data and research, as well as data,
docunents and testinony from purchasers and producers
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of hydrogen peroxide that continue to be subject to
protective order.

3. The preparation of ny affidavit and opinion in this
matter pending before the Ontario Superior Court of
Justice and all conclusions drawn therein, depended on
public sources of information and data provided by
plaintiffs, with no reliance on other protected data,
docunents or testinony.

[26] Dr. Beyer was cross-examned on his affidavit. | was
directed to various portions of the transcript during the
course of argunent by both the noving and responding parties.

[ 27] Two passages fromthe transcript which are reproduced
bel ow, are significant.

191 Q And wouldn't it be fair to say, sir, that the work
that you did for the U S. report couldn't help but
i nfl uence how you approached the Canadi an report?

192 A In part, yes, in part no.

Q And --

A. May | finish ny answer?

193 Q Sorry. | thought you were.

A. No. It is inpossible to use the brain other than as a
store of information. | don't vacuumny brain -- as
difficult as it is to renmenber things, therefore, what
| learned in the process of exam ning as an econom st
the U S. hydrogen peroxide industry served as a basis,
as a starting point, for ny analysis of the hydrogen
per oxi de industry in Canada.

Q Sir, you are not saying, are you, that you would have
spent significant time and space in your report
referring to transactional data and what you did with
it, and what it was, and why you used it if you didn't
need it?

A. | did not need it. But | had it, and | used it. And it
confirmed ny analysis that | outlined and described in
the earlier parts of ny U S. report.

[28] Dr. Beyer went on to say that his "econom c anal ysis of
t he hydrogen peroxide industry, purchasers and product is not
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based on the transactional data. The transactional data provide
a confirmation of the analysis that | have done through ot her
sources."

[29] As a result, as | understand Dr. Beyer's evidence, for
the U S. Beyer report, he fornmulated his hypothesis and tested
it using both protected and public information. For the
Canadi an [ page589] Beyer report, he tested his hypothesis using
only publicly available information. The defendants' conpl aint
is that the hypot hesis was devel oped by using, in part,
protected information and they are unable to "get at" that
information in order to test Dr. Beyer's concl usions.

[30] There is sonme nerit to the notion that Dr. Beyer could
not "vacuum' his brain and there is a risk that his access to
protected informati on m ght have influenced his thinking on the
Canadi an i ndustry and, therefore, the Canadi an Beyer report.

So, assum ng that Dr. Beyer's analysis in his Canadian report
has been influenced by his access to the protected information,
shoul d he be disqualified? I am not persuaded that he shoul d
be, for a nunber of reasons.

[31] First, all of the conclusions in the Canadi an Beyer
report are sourced and supported by adm ssi bl e evidence, either
publicly avail able or provided by the plaintiffs. | sinply do
not understand how t he defendants are hanpered in their cross-
exam nation of Dr. Beyer in these circunstances.

[ 32] Second, one of the reasons the U. S. protective order was
put into place was to protect the defendants' information. This
information is within the defendants' control and it seens to
me that it could be used to cross-exanine Dr. Beyer and to
instruct the defendants' own experts. |If the defendants are
concerned about running afoul of the protective order, they
woul d surely be entitled to relief if they chose to request it.

[33] Third, the plaintiffs seek to use the Canadi an Beyer
report in connection with their notion for certification, which
is strictly procedural in nature. It is not clear to nme how the
defendants' ability to defend the notion is inpaired or
conpr om sed.
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[34] Turning to the relevant case |law, the sem nal case on
the issue of disqualification for conflict of interest is
MacDonal d Estate v. Martin, [1990] 3 S.C. R 1235, [1990] S.C J.
No. 41. This case arose in the context of whether a law firm
shoul d be disqualified fromcontinuing to act. However, the
principles articulated in it have been applied to an expert in
possessi on of confidential information. See, for exanple,
Burgess (Litigation Guardian of) v. Wi (2003), 68 OR (3d)
710, [2003] O J. No. 4826 (S.C J.); Arends v. Lockhart, [1999]
B.C.J. No. 3181, 110 A CWS. (3d) 487 (S.C.); R v. Darji,
[2004] B.C.J. No. 1367, 120 CR R (2d) 158 (Prov. C.);
Spectratek Industries Inc. v. Dyke & Howard, [2006] B.C J. No.
1565, 57 B.C.L.R (4th) 356 (S.C); Breda v. Breda, [1997]
B.C.J. No. 1442, 10 CP.C. (4th) 133 (CGen. Div.); D -Anna Aqua
Inc. v. Ocean Spar Technologies L.L.C., [2005] N S.J. No. 532,
247 N.S.R (2d) 11 (S.C.); Abbott Laboratories v. Canada
(Mnister of Health), [2006] F.C.J. No. 97, 46 C.P.R (4th)
166 (F.C.); [page590] Cardillo v. NN Life Insurance Co. of
Canada, [2005] MJ. No. 471, 2005 MBQB; and United States
M neral Products Co. v. Pinchin Harris Holl and Associates Ltd.,
[1992] B.C.J. No. 1460, 43 C.P.R (3d) 497 (S.C).

[35] In reviewing the cases involving the disqualification of
an expert, it is inportant to bear in mnd the foll ow ng

adnonition fromRum ey v. British Colunbia, 2002 Carswell BC 591

(S.C):

The principles in MacDonal d Estate, should be applied
cautiously when the circunstances are outside the particul ar
issue with which that cases was concerned -- the unique and
fiercely protected confidentiality which adheres to the
solicitor/client relationship. The role of an expert w tness
who does not participate in litigation planning or strategy
does not lend itself to the type of analysis applied to the
role of a solicitor

[36] It is the |atter observation that is of particular
significance. An expert's access to a party's litigation
pl anni ng or strategy is unquestionably prejudicial. This was
the basis for the disqualification of the experts in the Abbott
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Laboratories and Cardill o deci sions.

[37] In other cases, an expert was disqualified because of a
prior professional relationship with the noving party, during
the course of which confidential information was provided. So,
for exanple, in the Burgess decision, a psychiatrist who had
conducted an assessnent of the deceased was precluded from
gi ving an expert opinion for the defendant who was defending a
claimby the deceased's famly. In both the Spectratek and
Breda deci sions, the proposed expert had acted as the noving
party's accountant. In both cases, the court expressed concern
that the accountants had failed to satisfy the court that
confidential information to which they had access woul d not be
m sused. | would interpret this to nmean that the information
woul d or could be used in a way detrinental to a fornmer client.
There is no suggestion of such m suse here.

[38] In this case, Dr. Beyer has not been privy to the
l[itigation strategy or planning; nor has he been involved in a
prior professional relationship with the defendants. As a
result, the principles in MacDonald Estate are not readily
transferred to the facts here.

[39] There is another |ine of pertinent authority, commrencing
wi th Harnmony Shipping Co. S.A v. Davis, [1979] 3 Al ER 177,
[1979] 1 WL.R 1380 (C A).

[40] In that case, a handwiting expert gave an opinion to
the plaintiff and then, not realizing he had already given an
opi nion, gave an opinion to the defendant. \Wen the expert
realized his m stake, he refused to accept further instructions
fromthe [page591] defendant. The defendant subpoenaed the
expert. In holding that the expert could be called to testify,
Lord Denning noted that there is no property in a wtness:

So we have before us a question of principle. If an expert

W tness has been consulted by one side and has given his
opinion to that side, can he thereafter be consulted and
subpoenaed by the other side to give his opinion on the facts
of the case? That is the issue which this court has to

deci de.
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So far as witnesses of fact are concerned, the lawis as
plain as can be. There is no property in a witness. The
reason i s because the court has a right to every man's
evidence. Its primary duty is to ascertain the truth. Neither
one side nor the other can debar the court from ascertaining
the truth either by seeing a wtness beforehand or by

pur chasi ng his evidence or by making communication to him In
no way can one side prohibit the other side fromseeing a

w tness of fact, fromgetting the facts fromhimand from
calling himto give evidence or fromissuing himwth a
subpoena.

The question in this case is whether or not that principle
applies to expert wtnesses. They nay have been told the
substance of a party's case. They nay have been given a great
deal of confidential information. On it they may have given
advice to the party. Does the rule apply to such a case?

Many of the communi cations between the solicitor and the
expert witness will be privileged. They are protected by

| egal professional privilege. They cannot be communicated to
the court except with the consent of the party concerned.

That nmeans that a great deal of the communi cations between
the expert witness and the | awer cannot be given in evidence
to the court. If questions were asked about it, then it would
be the duty of the judge to protect the witness (and he
woul d) by disallow ng any questions which infringed the rule
about | egal professional privilege or the rule protecting
information given in confidence, unless, of course, it was
one of those rare cases which cone before the courts from
time to tine where in spite of privilege or confidence the
court does order a witness to give further evidence.

[41] Lord Denning concluded his judgnment with "a further
consi deration of public policy" as foll ows:

| f an expert could have his hands tied by being instructed by
one side, it would be very easy for a rich client to consult
each of the acknow edged experts in the field. Each expert
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m ght given an opi nion adverse to the rich man, yet the rich
man coul d say to each, 'Your nouth is closed and you cannot
gi ve evidence in court against me'. W were told that in the
Admralty courts where there are a very limted nunber of
experts, one side may consult every single one of them Does
that mean that the other side is debarred fromgetting the
hel p of any expert evidence because all the experts have been
taken up by the other side? The answer is clearly No. It
cones back to the proposition which | stated at the

begi nning. There is no property in a wwtness as to fact.
There is no property in an expert witness as to the facts he
has observed and his own independent opinion on them There
bei ng no such property in a wtness, it is the duty of a
wWitness to come to court and give his evidence in so far as
he is directed by the judge to do so. [page592]

[ 42] Fol | om ng Harnony Shi ppi ng, Canadi an courts have on
occasion refused to disqualify an expert on the basis that he
or she received confidential information through a previous
retainer with another party to the proceeding. See, for
exanple, Children's Aid Society of Toronto v. M (D.), [2001]
O J. No. 4425, 88 CR R (2d) 177 (C. J.).; Trilea Centres
Inc. v. Cumm ng Cockburn Ltd. (1991), 5 OR (3d) 598, [1991]
O J. No. 1812 (Gen. Div.); R v. MGowan, [2005] OJ. No. 3813,
26 MV.R (5th) 152 (S.C J.); Cousineau v. St. Joseph's Health
Centre, 1990 Carswell Ont. 439 (H C.); and Ednonton (City) v.
Lovat Tunnel Equipnent Inc., [2000] A J. No. 214, 2000 ABQB
111.

[43] I n Labbee v. Peters, [1996] A J. No. 809, 10 C P.C
(5th) 312 (QB.), the court suggested three main principles
guiding the disqualification of experts [at para. 12]:

(1) There is no property in a wtness.

(2) Even though a party has retained an expert and
communi cated privileged information to the expert, the
expert can still provide an opinion for an opposing

party and may be called as a witness at trial.

(3) The expert may not be questioned concerning any
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privileged material he or she received fromthe opposing
solicitor or disclose any opinion given to the opposing
solicitor.

[ 44] Applying these principles, the court permtted the
expert to testify, although he had received confidenti al
information through an earlier retainer with the plaintiff. The
expert was precluded fromrelying on the confidential
information in arriving at his conclusions or disclosing any
strategic advice given to the plaintiff. The court provided the
followng direction [at paras. 16-17]:

Dr. Kumar may have confidential information but that should
not prevent himfromrespondi ng i ndependently with an opinion
on facts presented to himby the parties adverse in interest
to the Plaintiff.

It seens unfair to prevent the Defendant parties from
putting before the Court the opinion of this expert,
particularly since the Third Party by order in fact retained
Dr. Kumar first.

Dr. Kumar is to be told that in arriving at this
conclusion he is to have no regard to any information he has
received in confidence fromthe Plaintiff nor is he to
di scl ose any tactical or strategic advice he may have given
to the Plaintiff.

[45] In refusing to disqualify an expert who had been
previously retained by an adverse party, the court, in

[ page593] Cousineau v. St. Joseph's Health Centre, supra,
di sm ssed the notion that the expert's opinion was
"contam nated"” by the receipt of privileged information. The
foll ow ng passage illustrates the court's thinking:

It is ny ruling that just because plaintiff's counsel has
consul ted an expert and has provided that expert wth data,

i ncludi ng confidential data, such expert is not debarred from
giving testinony in the action for the defendant. What that
expert is debarred fromgiving is any part of the

communi cation emanating fromplaintiff's counsel to that
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expert which, in itself, involves the "work product" of
counsel

In the case at Bar, there is no inplication that that wll be
done. Indeed, if during the trial any nention is nmade of any
communi cation fromplaintiff's counsel to these doctors, the
trial Judge would very likely prevent testinony as to that
conmmuni cati on being received in evidence. One has to be
concerned that perhaps plaintiff's counsel m ght have

menti oned sonme weakness in his case in such conmunication;
presumabl y, the weakness woul d be Dr. M rehouse's opinion,
which | infer did not denigrate the professional standard of
t he defendants; and that fact, the fact that plaintiff's
counsel in witing Drs. Posnick and G uss did acknow edge
sone weakness in his case, that certainly would be nost

i nproper to bring out during a trial of an action. Wuat is
adm ssi bl e, because it is in no way in ny opinion

contam nated by privileged information, is the opinion

evi dence of Drs. Posnick and Gruss on the primry nedi cal
facts in the case on the issue of the defendant's

prof essi onal standard. The Court is entitled to have such an
opi nion fromany expert called by counsel for either side.
So, in nmy opinion, the basic doctrine of Harnony Shipping v.
Davis applies, and nmy ruling is that the testinony of these
doctors, if, as, and when counsel for the plaintiff decides
to call them is not prima facie by virtue of sone violation
of privilege, inhibited frombeing given; although there may
be other reasons at the time of trial that may qualify ny
ruling.

[46] Rum ey v. British Colunbia, supra, the court held that
the plaintiffs' expert, who had been previously retained by the
def endant, should not be disqualified as a witness. In refusing
to disqualify the expert, the court distinguished those cases
cited by the defendant on the basis that they involved
situations where the expert was involved in litigation planning
or strategy. There was no evidence in Ruml ey that the expert
was i nvolved in confidential discussions, decisions or planning
with the defendant that m ght conprom se her independence or
the defendant's ability to defend the action.
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[47] The court concluded that the expert could give evidence
for the plaintiffs, but that she could not rely on any
confidential information provided to her during her
relationship with the defendant.

[48] In Ednonton (CGity) v. Lovat Tunnel Equi pnent Inc.,
supra, the defendant third party sought to call an expert who
had previously been retained by the defendant to assess the
plaintiff's damages. The court allowed the notion, noting that
the [ page594] expert's opinion was based al nost solely on the
plaintiff's docunents, over which the defendant coul d not
assert privilege. The court held that the expert could not have
regard to any information received in confidence by the
def endant or disclose any tactical or strategic advice he may
have given to the defendant.

[49] In nmy view, the confidential infornmation made avail abl e
to Dr. Beyer in the U S. proceedings is nore akin to the
information available to the experts in the Rum ey and Lovat
Tunnel decisions. It bears noting that the information is
confidential but not privileged and does not bear on the
defendants' litigation planning or strategy.

[50] For all of these reasons, | would dism ss the noving
parties' notion.

Mbti on di sm ssed.
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