9-28.200 - General Considerations of Corporate Liability

A. General Principle: Corporations should not be treated leniently because of their artificial nature nor
should they be subject to harsher treatment. Vigorous enforcement of the criminal laws against corporate
wrongdoers, where appropriate, results in great benefits for law enforcement and the public, particularly
in the area of white collar crime. Indicting corporations for wrongdoing enables the government to be a

force for positive change of corporate culture, and a force to prevent, discover, and punish serious crimes.

B. Comment: In all cases involving corporate wrongdoing, prosecutors should consider the factors
discussed in these guidelines.[1] In doing so, prosecutors should be aware of the public benefits that can
flow from indicting a corporation in appropriate cases. For instance, corporations are likely to take
immediate remedial steps when one is indicted for criminal misconduct that is pervasive throughout a
particular industry, and thus an indictment can provide a unique opportunity for deterrence on a broad
scale. In addition, a corporate indictment may result in specific deterrence by changing the culture of the
indicted corporation and the behavior of its employees. Finally, certain crimes that carry with them a
substantial risk of great public harm—e.g., environmental crimes or sweeping financial frauds—may be
committed by a business entity, and there may therefore be a substantial federal interest in indicting a

corporation under such circumstances.

In certain instances, it may be appropriate to resolve a corporate criminal case by means other than
indictment. Non-prosecution and deferred prosecution agreements, for example, occupy an important
middle ground between declining prosecution and obtaining the conviction of a corporation. These
agreements are discussed further in JM 9-28.1100 (Collateral Consequences). Likewise, civil and
regulatory alternatives may be appropriate in certain cases, as discussed in JM 9-28.1200 (Civil or

Regulatory Alternatives).

Prosecutors have substantial latitude in determining when, whom, how, and even whether to prosecute
for violations of federal criminal law. In exercising that discretion, prosecutors should consider the
following statements of principles that summarize the considerations they should weigh and the practices
they should follow in discharging their prosecutorial responsibilities. Prosecutors should ensure that the
general purposes of the criminal law—appropriate punishment for the defendant, deterrence of further
criminal conduct by the defendant, deterrence of criminal conduct by others, protection of the public from
dangerous and fraudulent conduct, rehabilitation, and restitution for victims—are adequately met, taking

into account the special nature of the corporate "person."




[1] While these guidelines refer to corporations, they apply to the consideration of the prosecution of all
types of business organizations, including partnerships, sole proprietorships, government entities, and

unincorporated associations.
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9-28.1100 - Collateral Consequences

A. General Principle: Prosecutors may consider the collateral consequences of a corporate criminal
conviction or indictment in determining whether to charge the corporation with a criminal offense and

how to resolve corporate criminal cases.

B. Comment: One of the factors in determining whether to charge a natural person or a corporation is
whether the likely punishment is appropriate given the nature and seriousness of the crime. In the
corporate context, prosecutors may take into account the possibly substantial consequences to a
corporation's employees, investors, pensioners, and customers, many of whom may, depending on the
size and nature of the corporation and their role in its operations, have played no role in the criminal
conduct, have been unaware of it, or have been unable to prevent it. Prosecutors should also be aware of
non-penal sanctions that may accompany a criminal charge, such as potential suspension or debarment
from eligibility for government contracts or federally funded programs such as health care programs.
Determining whether or not such non-penal sanctions are appropriate or required in a particular case is
the responsibility of the relevant agency, and is a decision that will be made based on the applicable

statutes, regulations, and policies.

Almost every conviction of a corporation, like almost every conviction of an individual, will have an
impact on innocent third parties, and the mere existence of such an effect is not sufficient to preclude
prosecution of the corporation. Therefore, in evaluating the relevance of collateral consequences, various
factors already discussed, such as the pervasiveness of the criminal conduct and the adequacy of the
corporation's compliance programs, should be considered in determining the weight to be given to this
factor. For instance, the balance may tip in favor of prosecuting corporations in situations where the scope
of the misconduct in a case is widespread and sustained within a corporate division (or spread throughout
pockets of the corporate organization). In such cases, the possible unfairness of visiting punishment for
the corporation's crimes upon shareholders may be of much less concern where those shareholders have
substantially profited, even unknowingly, from widespread or pervasive criminal activity. Similarly, where
the top layers of the corporation's management or the shareholders of a closely-held corporation were
engaged in or aware of the wrongdoing, and the conduct at issue was accepted as a way of doing business
for an extended period, debarment may be deemed not collateral, but a direct and entirely appropriate

consequence of the corporation's wrongdoing.



On the other hand, where the collateral consequences of a corporate conviction for innocent third parties
would be significant, it may be appropriate to consider a non-prosecution or deferred prosecution
agreement with conditions designed, among other things, to promote compliance with applicable law and
to prevent recidivism. Such agreements are a third option, besides a criminal indictment, on the one
hand, and a declination, on the other. Declining prosecution may allow a corporate criminal to escape
without consequences. Obtaining a conviction may produce a result that seriously harms innocent third
parties who played no role in the criminal conduct. Under appropriate circumstances, a deferred
prosecution or non-prosecution agreement can help restore the integrity of a company's operations and
preserve the financial viability of a corporation that has engaged in criminal conduct, while preserving the
government's ability to prosecute a recalcitrant corporation that materially breaches the agreement. Such
agreements achieve other important objectives as well, like prompt restitution for victims.[1]| The
appropriateness of a criminal charge against a corporation, or some lesser alternative, must be evaluated
in a pragmatic and reasoned way that produces a fair outcome, taking into consideration, among other

things, the Department's need to promote and ensure respect for the law.

[renumbered and revised November 2015]

[1] Prosecutors should note that in the case of national or multi-national corporations, efforts should be
made to determine the existence of other matters within the Department relating to the corporation in
question. In certain instances, multi-district or global agreements may be in the interest of law
enforcement and the public. Such agreements may only be entered into with the approval of each affected

district or the appropriate Department official. See JM 9-27.641.



