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We endorsethegeneralapproachadoptedby theNoticeof identifying
specificcategoriesofexpendituresthatmustbecapitalized.We believethis
approachis necessaryto avoidrelianceon generalrules andprinciples(the
applicationofwhichwould be determinedon a caseby casebasis)if thenew
rulesareto achievetheirobjectivesofreducinguncertainty,controversyand
compliancecosts. Although thepotentiallimits oftheapproacharenot fully
developed,at thevery leasttheNoticepresentsapresumptionthat
expendituresnotdescribedin theNoticewill be deductiblecurrently. We
recognizethat TreasuryandtheIRS areseekingto reduceuncertaintyand
controversythroughtheissuanceof theNoticeand,ultimately, regulations.
Nonetheless,in ourview it would be impossibleto identify everycategoryof
expenditurethat shouldbe requiredto be capitalized.Further,if
capitalizationtreatmentwere limited to enumeratedcategories,same
taxpayersmight attemptto characterizetheirexpendituressoasto avoid
havingthemfall within oneof thecategories,evenwhensuchexpenditures
wereof atypethat shouldbecapitalizedunderSection263. Forthese
reasons,andbecausewebelievethatapresumptionofdeductibilitywould be
inconsistentwith thegeneralrulesofcapitalizationappliedin thecaselaw,
we recommendthatthe IRSincludein theregulationsageneralrule requiring
capitalizationof certainexpendituresthat do not fall within oneofthe
categorieslaid out in theNotice.

WebelievethattheIRS shouldbe guidedby severalprinciplesin
creatingarule that requirescapitalizationofsuchexpenditures.Specifically,
capitalizationshouldbe requiredonly wherecapitalizationis necessaryto
reflect incomeclearly,particularly,althoughnotexclusively,where
expendituresarenotregularandrecurring,andthe expenditurescreatea
significantfuturebenefitbeyondtheperioddescribedin the“12-MonthRule”
setout in theNotice. Only expendituresthatarenot deductibleunderother
existingauthorityshouldbe subjectto this rule. We believethattheIRSalso
shouldcontinueto follow theapproachadoptedin theNoticeby identifying,
astheIRS becomesawareofthem,additional specificcategoriesof
expendituresthat shouldbe requiredto becapitalizedor deducted.
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Weconcurwith theNotice’srecognitionthat employeecompensation
almostalwaysis anordinaryandnecessaryexpenseofabusinessand,
therefore,shouldbe subjectto currentdeduction. We agreethatit is
appropriateto requirethecapitalizationofbonusesorcommissionspaidin
connectionwith theacquisitionof intangibleassets,butdo not expressaview
if thebonusis paid in connectionwith theacquisitionofsuchassetsasa
regularandrecurringpartofthetaxpayer’sbusiness.

Verytruly yours,

SamuelJ.Dimon
Chair

cc: Eric Solomon
RobertP. Hanson
TheHonorableB. JohnWilliams, Jr.
GaryB. Wilcox
HeatherC. Maloy
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