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pool (“TMP”) regulations.Thereportalsoincludesrecommendationson tax
reportingby fixed investmenttruststhatareforeigntrusts(which is relevant
to pendingproposedregulationsundersection671 on reportingby widely-
heldfixed investmenttrusts).

Thereportwaspreparedby anewstandingcommitteeof theTax
Sectionon SecuritizationsandStructuredFinance.Theprincipalauthorand
editoris JamesM. Peaslee.

TheTax Sectionhassubmittedtwo prior reportsrelatingto
regulationsundertheFASITrules.’ Thefirst, in 1997,respondedto an IRS
noticeaskingfor commentson topicsto beaddressedin regulations.
Proposedregulationswereissuedin February2002,andthesecondreport
commentedon thoseregulations. Wearenotawareofanycurrentplanto
finalizetheseregulations,nordo webelievesuchan effort would befruitful,
for two reasons.First, theproposedregulationswerewidely criticizedand
revisingthemto respondto commentswould be amajorproject. Second,
from theperspectiveof marketparticipants,thestatutesuffersfrom anumber
ofimportantdrawbacks,someof which likely cannotbe fixed through
regulations.Thus,evenif regulationswere adoptedthatrespondedfavorably
to taxpayercomments,FASITs likely wouldnot bewidely used.

TheFASIT legislationwasenactedin 1996 to addressconcernsof
marketparticipantsrelatingto thetaxtreatmentofsecuritizationsofnon-
mortgagereceivablesandrevolvingpoolsofmortgages.Thetypeof
structurethatwassupposedto benefitmostdirectly from theFASIT rules
wasafinancingofcredit cardreceivablesthroughamastertrust. Typically,
thetrustwould issuetrustcertificatesto investorsthat wereintendedto
qualify asdebtfor tax purposeseventhoughtheytookthe legal form of
beneficialinterestsin thetrust. Marketparticipantshadsubstantivetax
concernsrelatedto thestatusofthetrust certificatesasdebtand, in theevent
certificateclasseswerenot characterizedasdebt,theclassificationofthe
trustasa corporationundertherulesfor publicly tradedpartnershipsin
section7704, theapplicationof withholdingtaxesto incomepaid to foreign
investors,andwhetherincomeallocatedto foreigninvestorswastaxableas
incomeeffectivelyconnectedwith aU.S. tradeorbusiness.It washopedthat
FASIT legislationwould resolvetheseissues.Perhapsasaresult,duringthe

See“Reporton SuggestedFASIT Regulations”(February7, 1997),97 Tax Notes
Today28-27(February11, 1997); “Report on ProposedRegulationsRelatingto
FinancialAssetSecuritizationInvestmentTrusts”(May 5, 2000),reprintedin 2000
Tax NotesToday93-17 (May 12, 2000).
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yearssince1996 therehasbeenno relevantguidancein theseareas. The
uncertaintiesthat ledto theFASIT legislationarestill there.

After six yearsof experiencewith theFASIT statute,we believethe
time hascometo recognizethat the legislationhasnot resolvedthe tax
concernsthatpromptedits enactmentandto considerotherstepsthat canbe
takenin its place. Thereportrecommendsthat the IRS andTreasuryissue
guidancein anumberof areasasanalternativeto theFASIT rules. If the
recommendedstepsweretaken,webelievetheFASIT rulesshouldbe
repealed.

Thereportincludesrecommendationsfor changesin theREMIC and
TMP regulations.Thechangesareintendedin part to compensateforthe
lackof ameaningfulFASIT alternative. Theyalsowould updateexisting
rulesto accommodatesecuritizationsof commercialmortgageloansand
otherchangesin marketpracticessincetheregulationswereissued.
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