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Facts About the Lawyers’ Fund

Our Mission:  To protect legal consumers from
dishonest conduct in the practice of law,
to preserve the integrity of the bar, to
safeguard the good name of lawyers for
their honesty in handling client money, to
promote public confidence in the
administration of justice in the Empire
State.

The Lawyers’ Fund exists because of good lawyers!

Since 1982:
@ _ v'The Trustees have approved 7,068
\ reimbursement awards totaling over $158 million.

v'Farty percent of the amount of all awards approved involve
the theft of real property escrow funds ($64M).

v'Approximately 1/3 of the number of all awards
approved involve the theft of real property escrow funds
(2,171).

v'4,195 of 7,068 (60%) of all awards of reimbursement
are from the Second Judicial Department.

v'The Fund’s award cap of $300,000 per law client loss
is among the highest in the Nation.
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Since 1982:

() v'All awards of reimbursement since 1982
A \ have involved only 1,001 dishonest lawyers.
v'Ninety-one cents of every $1 collected by the Fund

is used for client reimbursement.

v'The Lawyers’ Fund receives no money from tax revenue or
the Interest on Lawyer Accounts (IOLA) program.

v'The Fund’s principal source of revenue
is $60 from the $375 biennial registration fee.

v'The Fund is administered by seven Trustees
appointed by the Court of Appeals.
(Five lawyers and Two lay-persons.)

A\ /AN The Fund’s Finances

Attorne
Breakdown of Li censir):
$375 Biennial g Indigent Legal
A Fund - $240 Services Fund - $50
ttorney —
- - Attorney Grievance Committees
Reg Istration Fee Board of Law Examiners

Legal Services
Assistance
Fund - $25
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()
m Attorney Escrow Account Basics

Nuts & Bolts:

Opening an Escrow Account

1. Choose an Approved Banking Institution.

An Approved Banking Institution is defined as a state or national bank, trust
company, savings bank, savings and loan association or credit union that has

agreed to provide dishonored check notice reports to the New York Lawyers’
Fund for Client Protection.

A list of Approved Banking Institutions is maintained by the
New York Lawyers’ Fund for Client Protection at www.nylawfund.org

NOTE: Attorneys are not required to deposit client funds in an FDIC
insured institution....but it is a good idea!

@
/\Y/\ Attorney Escrow Account Basics

Some facts about the FDIC*:

FDIC insurance covers funds in deposit accounts,
including checking and savings accounts, money

market deposit accounts and certificates of deposit
(CDs).

The FDIC provides separate insurance coverage for
deposits held in different ownership categories such
as single accounts, joint accounts, Individual
Retirement Accounts (IRAs) and trust accounts.

* Information available from www.fdic.gov.
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@
m Attorney Escrow Account Basics

Some facts about the FDIC:

Present coverage is $250,000 per single account per
banking institution. (Through December 2013)

Attorney escrow accounts are considered single
accounts, but, compliance with record keeping rules
demonstrates fiduciary nature of the account and
permits extension of FDIC coverage for the benefit of
individual client deposits*.(*N.B. coverage of client
funds is in the aggregate).

()
m, Attorney Escrow Account Basics

Some facts about the FDIC:

FDIC Advisory Opinion FDIC 98-2 (June 16, 1998):

“The express indication that (an) account is held in a fiduciary capacity will not
be necessary, however, in instances where the FDIC determines, in its sole
discretion, that the titling of the deposit account and the underlying deposit
account records sufficiently indicate the existence of a fiduciary
relationship. This exception may apply, for example, where the deposit
account title or records indicate that the account is held by an escrow
agent, title company or a company whose business is to hold deposits and
securities for others...” (12 CFR § 330.5, Emphasis supplied).

“If this record keeping requirement is satisfied, funds attributable to each client
will be insured to the client in whatever right and capacity that client owned
the funds.” (FDIC 98-2, June 16, 1998).”
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C
/\Y/\ Attorney Escrow Account Basics

Nuts & Bolts:

Opening an Escrow Account

' 2. Decide on whether to open an IOLA escrow account.

Pursuant to NY Judiciary Law section 497, Lawyers, in their
discretion, may participate in the Interest On Lawyer Account
(IOLA) program. The lawyer must determine whether he/she
has been entrusted with “Qualified Funds”, i.e. funds too
small in amount or are reasonably expected to be held for too
short a time to justify the expense of administrating a
segregated account. '

If an attorney determines they are holding “ Qualified Funds”,
participation in IOLA in mandatory (21 NYCRR 7200.8(a)).

@
/\Y/\ Attorney Escrow Account Basics

Nuts & Bolts:

Opening an Escrow Account

3. Establish proper name for escrow account
and printed checks and deposit slips.

A Lawyer is responsible to name a client funds account
either “Attorney Trust Account, Attorney Escrow
Account, or Attorney Special Account”. One of these
tittes must also appear on any printed checks and deposit
slips.

These account names can be further qualified such as:
“Attorney Trust Account — IOLA”.
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@
/\Y/\ Attorney Escrow Account Basics

Nuts & Bolts:

Opening an Escrow Account

4. Create and maintain a client ledger and a
check register for all deposits and debits.

A lawyer may satisfy the requirements of maintaining copies
by maintaining any of the following items: original records,
photocopies, microfilm, optical imaging, and any other
medium that preserves an image of the document that
cannot be altered without detection.

For purposes of compliance with this rule, a check copy provided by
a lawyers’ banking institution pursuant to “Check 21" is considered
an original document.

@
/\Y/\ Attorney Escrow Account Basics

Nuts & Bolts:
Unclaimed Escrow Funds and
Funds Belonging to Missing Law Clients.

Court rules permit a lawyer to seek a judicial order
to fix the lawyer’s fees and disbursements and
deposit the client’s share with the Lawyers’ Fund.
(22 NYCRR Rule 1.15(f)).

The Fund deposits these monies to a dedicated
escrow account to prevent escheat. The Fund also
conducts a search for the missing client.

As a policy matter, the Fund will accept deposits under $1,000
without a judicial order in the interests of preserving
clients’ funds. See, Bar Assoc. Erie Co., Cttee. Prof. Ethics Op.
#xx1-1/15/04
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@
/\Y/\ Attorney Escrow Account Basics

Nuts & Bolts:

Death of a Sole Signatory to an
Attorney Escrow Account

Sole signatory to escrow account has died and
client escrow funds are inaccessible.

The Supreme Court has the authority to appoint a
successor signatory for the attorney trust account
(22 NYCRR Rule 1.15(g)). The Successor must be an
attorney admitted to practice in New York State.

There are no official forms for Unclaimed Escrow Funds for
Missing Client Funds or Appointing a Successor Signatory to
an attorney trust account. Sample pleadings are available on

the Lawyers’ Fund website at www.nylawfund.org

()
/\Y/\ Attorney Escrow Account Basics

Nuts & Bolts:

Using Your Escrow Account

Overdrafts and Insufficient Funds on an
Attorney Trust Account.

There should never be an instance where an attorney

trust account is overdrawn. I

If an attorney bounces an escrow account check, the item is
reportable under the “Dishonored Check Notice Reporting Rule”
(22 NYCRR Part 1300)
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/\Y/\ Attorney Escrow Account Basics

Nuts & Bolts:
Dishonored Check Reporting Rule
Codified at 22 NYCRR Part 1300.

Read in tandem with the Attorney Trust Accounting
and Recordkeeping Rule 22 NYCRR Rule 1.15.

Lawyers may only use banking institutions which
have agreed to provide the Lawyers’ Fund with
notice of escrow account checks which are returned
for insufficient funds.

The rule extends to all Attorney Trust, Attorney Special or
Attorney Escrow Accounts, including IOLA accounts.

/N _ Attorney Escrow Account Basics

Nuts & Bolts:
Dishonored Check Reporting Rule

, - { «Banking Institution required to report in 5 business days.

_...«

*Reports held for 10 business days.

\ +Copy of the notice is forwarded to the appropriate
j Attorney Grievance Committee.

*The Attorney Grievance Committee requests an
explanation and 6 months of bank records.

*The Lawyers’ Fund has processed over 10,000 bounced
check reports totaling over $300 million since 1993.

The “Bounced Check Rule” is a proven loss prevention and
detection device having identified over 254 lawyers who were
subsequently disciplined for misusing client funds.
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The Lawyers’ Fund for Client Protection
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Michael G. Gaynor, Esq.

OUTLINE:
THE HANDLING OF ESCROW FUNDS BY ATTORNEYS

> INTRODUCTION

» ESCROW ACCOUNTS
e Location of account
Title of account
Only attorneys in good standing may maintain an escrow account
Funds of Attorney
Deposits
Payments from escrow account
Attorney's Fees
Signatories
Missing clients
Dissolution of law firm
Deceased Attorneys
Disabled Attorneys
Sale of law practice
Biennial Affirmation of Compliance

» INTEREST ON LAWYER ACCOUNTS (IOLA)
e Judiciary Law §497(5)
e Non-interest bearing escrow accounts

» REQUIRED BOOKKEEPING RECORDS
e Attorney registration certification

» DISHONORED CHECK REPORTING RULE
o Compliance with rule
e Report of dishonored check

> INVESTIGATION BY GRIEVANCE COMMIITEE
e Commencement
e Production of records

» AUDIT PROCESS
e Records
e Analysis
e Findings

37



CONSEQUENCES OF ESCROW IRREGULARITIES

OTHER ATTORNEY ACTIVITIES WITH ESCROW RAMIFICATIONS
A. Estates

B. Escrow agent

C. Financial agent
D. Court appointed receiver
E. Guardian ad litem, conservator, or committee
F. Foreclosure referee
G. Power of attorney
H. Trustee

I. Government checks
J. Infant settlement

K. Bankruptcy Trustee
L. Law Firm Employees
M. Loans

N. Operating Account
O. Fraud

P. Avoiding Creditors

THE NEW YORK RULES OF PROFESSIONAL CONDUCT
COMMON PROBLEM AREAS FOR ATTORNEYS

e Rule 1.3 Diligence

Rule 1.4 Communication

Rule 1.6  Confidentiality of Information

Rule 3.3 Conduct before a Tirbunal

Rule 1.8 Current Clients: Specific Conflict of Interest Rule
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