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������Ni	GBB	K[GZ	)�������	h%	������	\ZjBJQ	kZJlm	YZnnBJPRK[	AIBBPW�	��	òÈ	Dpqà	r	cqEst	��8�	���	M���&N%8�/������	GHIJK	����	���	��	���%8�ugv	��	�&3%8�=��	>"������	�������	?%	=������	w	;� ����	�%	9������	xZy	kHGRXBGG	TKJBG	RX	QWBAHIJBnB	YZHJQ�	3z	_daà 	È	bD{̀ �&���	�&z�	M����N%8�ugv8&ugv	��	�&8�	M�����	zN%88ugv
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Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

JANUS v. AMERICAN FEDERATION OF STATE, 

COUNTY, AND MUNICIPAL EMPLOYEES,
 

COUNCIL 31, ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT 

No. 16–1466. Argued February 26, 2018—Decided June 27, 2018 

Illinois law permits public employees to unionize.  If a majority of the 
employees in a bargaining unit vote to be represented by a union, 
that union is designated as the exclusive representative of all the 
employees, even those who do not join.  Only the union may engage
in collective bargaining; individual employees may not be represented 
by another agent or negotiate directly with their employer.  Non-
members are required to pay what is generally called an “agency fee,” 
i.e., a percentage of the full union dues.  Under Abood v. Detroit Bd. 
of Ed., 431 U. S. 209, 235–236, this fee may cover union expenditures 
attributable to those activities “germane” to the union’s collective-
bargaining activities (chargeable expenditures), but may not cover
the union’s political and ideological projects (nonchargeable expendi-
tures).  The union sets the agency fee annually and then sends non-
members a notice explaining the basis for the fee and the breakdown 
of expenditures.  Here it was 78.06% of full union dues. 

Petitioner Mark Janus is a state employee whose unit is represent-
ed by a public-sector union (Union), one of the respondents.  He re-
fused to join the Union because he opposes many of its positions, in-
cluding those taken in collective bargaining.  Illinois’ Governor, 
similarly opposed to many of these positions, filed suit challenging 
the constitutionality of the state law authorizing agency fees.  The 
state attorney general, another respondent, intervened to defend the
law, while Janus moved to intervene on the Governor’s side. The 
District Court dismissed the Governor’s challenge for lack of stand-
ing, but it simultaneously allowed Janus to file his own complaint 
challenging the constitutionality of agency fees.  The District Court 
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granted respondents’ motion to dismiss on the ground that the claim
was foreclosed by Abood.  The Seventh Circuit affirmed.   

Held: 
1. The District Court had jurisdiction over petitioner’s suit.  Peti-

tioner was undisputedly injured in fact by Illinois’ agency-fee scheme
and his injuries can be redressed by a favorable court decision.  For 
jurisdictional purposes, the court permissibly treated his amended
complaint in intervention as the operative complaint in a new law-
suit. United States ex rel. Texas Portland Cement Co. v. McCord, 233 
U. S. 157, distinguished. Pp. 6–7.

2. The State’s extraction of agency fees from nonconsenting public-
sector employees violates the First Amendment.  Abood erred in con-
cluding otherwise, and stare decisis cannot support it.  Abood is 
therefore overruled.  Pp. 7–47.

(a) Abood’s holding is inconsistent with standard First 
Amendment principles.  Pp. 7–18. 

(1) Forcing free and independent individuals to endorse ideas they 
find objectionable raises serious First Amendment concerns.  E.g., 
West Virginia Bd. of Ed. v. Barnette, 319 U. S. 624, 633.  That in-
cludes compelling a person to subsidize the speech of other private
speakers. E.g., Knox v. Service Employees, 567 U. S. 298, 309.  In 
Knox and Harris v. Quinn, 573 U. S. ___, the Court applied an “exact-
ing” scrutiny standard in judging the constitutionality of agency fees 
rather than the more traditional strict scrutiny.  Even under the 
more permissive standard, Illinois’ scheme cannot survive.  Pp. 7–11.

(2) Neither of Abood’s two justifications for agency fees passes mus-
ter under this standard.  First, agency fees cannot be upheld on the
ground that they promote an interest in “labor peace.”  The Abood 
Court’s fears of conflict and disruption if employees were represented
by more than one union have proved to be unfounded: Exclusive rep-
resentation of all the employees in a unit and the exaction of agency 
fees are not inextricably linked.  To the contrary, in the Federal Gov-
ernment and the 28 States with laws prohibiting agency fees, mil-
lions of public employees are represented by unions that effectively
serve as the exclusive representatives of all the employees.  Whatever 
may have been the case 41 years ago when Abood was decided, it is 
thus now undeniable that “labor peace” can readily be achieved 
through less restrictive means than the assessment of agency fees.

Second, avoiding “the risk of ‘free riders,’ ” Abood, supra, at 224, is 
not a compelling state interest.  Free-rider “arguments . . . are gener-
ally insufficient to overcome First Amendment objections,” Knox, su-
pra, at 311, and the statutory requirement that unions represent 
members and nonmembers alike does not justify different treatment.
As is evident in non-agency-fee jurisdictions, unions are quite willing 
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to represent nonmembers in the absence of agency fees.  And their 
duty of fair representation is a necessary concomitant of the authori-
ty that a union seeks when it chooses to be the exclusive representa-
tive.  In any event, States can avoid free riders through less restric-
tive means than the imposition of agency fees.  Pp. 11–18. 

(b) Respondents’ alternative justifications for Abood are similarly 
unavailing.  Pp. 18–26. 

(1) The Union claims that Abood is supported by the First Amend-
ment’s original meaning. But neither founding-era evidence nor dic-
tum in Connick v. Myers, 461 U. S. 138, 143, supports the view that 
the First Amendment was originally understood to allow States to
force public employees to subsidize a private third party.  If anything, 
the opposite is true. Pp. 18–22.

(2) Nor does Pickering v. Board of Ed. of Township High School 
Dist. 205, Will Cty., 391 U. S. 563, provide a basis for Abood.  Abood 
was not based on Pickering, and for good reasons.  First, Pickering’s 
framework was developed for use in cases involving “one employee’s 
speech and its impact on that employee’s public responsibilities,” 
United States v. Treasury Employees, 513 U. S. 454, 467, while Abood 
and other agency-fee cases involve a blanket requirement that all
employees subsidize private speech with which they may not agree.
Second, Pickering’s framework was designed to determine whether a 
public employee’s speech interferes with the effective operation of a 
government office, not what happens when the government compels 
speech or speech subsidies in support of third parties. Third, the cat-
egorization schemes of Pickering and Abood do not line up.  For ex-
ample, under Abood, nonmembers cannot be charged for speech that
concerns political or ideological issues; but under Pickering, an em-
ployee’s free speech interests on such issues could be overcome if 
outweighed by the employer’s interests.  Pp. 22–26. 

(c) Even under some form of Pickering, Illinois’ agency-fee ar-
rangement would not survive.  Pp. 26–33.

(1) Respondents compare union speech in collective bargaining and
grievance proceedings to speech “pursuant to [an employee’s] official
duties,” Garcetti v. Ceballos, 547 U. S. 410, 421, which the State may 
require of its employees.  But in those situations, the employee’s 
words are really the words of the employer, whereas here the union is 
speaking on behalf of the employees. Garcetti therefore does not ap-
ply.  Pp. 26–27. 

(2) Nor does the union speech at issue cover only matters of private 
concern, which the State may also generally regulate under Picker-
ing. To the contrary, union speech covers critically important and
public matters such as the State’s budget crisis, taxes, and collective 
bargaining issues related to education, child welfare, healthcare, and 
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minority rights.  Pp. 27–31.
(3) The government’s proffered interests must therefore justify the 

heavy burden of agency fees on nonmembers’ First Amendment in-
terests.  They do not.  The state interests asserted in Abood— 
promoting “labor peace” and avoiding free riders—clearly do not, as 
explained earlier. And the new interests asserted in Harris and 
here—bargaining with an adequately funded agent and improving
the efficiency of the work force—do not suffice either.  Experience
shows that unions can be effective even without agency fees.  Pp. 31– 
33. 

(d) Stare decisis does not require retention of Abood. An analy-
sis of several important factors that should be taken into account in 
deciding whether to overrule a past decision supports this conclusion.
Pp. 33–47. 

(1) Abood was poorly reasoned, and those arguing for retaining it
have recast its reasoning, which further undermines its stare decisis 
effect, e.g., Citizens United v. Federal Election Comm’n, 558 U. S. 
310, 363.  Abood relied on Railway Employes v. Hanson, 351 U. S. 
225, and Machinists v. Street, 367 U. S. 740, both of which involved 
private-sector collective-bargaining agreements where the govern-
ment merely authorized agency fees. Abood did not appreciate the
very different First Amendment question that arises when a State 
requires its employees to pay agency fees.  Abood also judged the con-
stitutionality of public-sector agency fees using Hanson’s deferential 
standard, which is inappropriate in deciding free speech issues.  Nor 
did Abood take into account the difference between the effects of 
agency fees in public- and private-sector collective bargaining, antici-
pate administrative problems with classifying union expenses as
chargeable or nonchargeable, foresee practical problems faced by
nonmembers wishing to challenge those decisions, or understand the
inherently political nature of public-sector bargaining.  Pp. 35–38.

(2) Abood’s lack of workability also weighs against it.  Its line be-
tween chargeable and nonchargeable expenditures has proved to be
impossible to draw with precision, as even respondents recognize. 
See, e.g., Lehnert v. Ferris Faculty Assn., 500 U. S. 507, 519.  What is 
more, a nonmember objecting to union chargeability determinations
will have much trouble determining the accuracy of the union’s re-
ported expenditures, which are often expressed in extremely broad
and vague terms.  Pp. 38–41. 

(3) Developments since Abood, both factual and legal, have “erod-
ed” the decision’s “underpinnings” and left it an outlier among the 
Court’s First Amendment cases.  United States v. Gaudin, 515 U. S. 
506, 521. Abood relied on an assumption that “the principle of exclu-
sive representation in the public sector is dependent on a union or 
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agency shop,” Harris, 573 U. S., at ___–___, but experience has shown 
otherwise. It was also decided when public-sector unionism was a 
relatively new phenomenon.  Today, however, public-sector union 
membership has surpassed that in the private sector, and that as-
cendency corresponds with a parallel increase in public spending. 
Abood is also an anomaly in the Court’s First Amendment jurispru-
dence, where exacting scrutiny, if not a more demanding standard,
generally applies. Overruling Abood will also end the oddity of allow-
ing public employers to compel union support (which is not supported
by any tradition) but not to compel party support (which is supported
by tradition), see, e.g., Elrod v. Burns, 427 U. S. 347. Pp. 42–44. 

(4) Reliance on Abood does not carry decisive weight.  The uncer-
tain status of Abood, known to unions for years; the lack of clarity it
provides; the short-term nature of collective-bargaining agreements;
and the ability of unions to protect themselves if an agency-fee provi-
sion was crucial to its bargain undermine the force of reliance. 
Pp. 44–47. 

3. For these reasons, States and public-sector unions may no longer
extract agency fees from nonconsenting employees.  The First 
Amendment is violated when money is taken from nonconsenting
employees for a public-sector union; employees must choose to sup-
port the union before anything is taken from them.  Accordingly, nei-
ther an agency fee nor any other form of payment to a public-sector
union may be deducted from an employee, nor may any other attempt
be made to collect such a payment, unless the employee affirmatively 
consents to pay.  Pp. 48–49. 

851 F. 3d 746, reversed and remanded. 

ALITO, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and KENNEDY, THOMAS, and, GORSUCH, JJ., joined.  SOTOMAYOR, J., filed 
a dissenting opinion. KAGAN, J., filed a dissenting opinion, in which 
GINSBURG, BREYER, and SOTOMAYOR, JJ., joined. 
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash­
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 16–1466 

MARK JANUS, PETITIONER v. AMERICAN FEDER­
ATION OF STATE, COUNTY, AND MUNICIPAL 


EMPLOYEES, COUNCIL 31, ET AL. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE SEVENTH CIRCUIT
 

[June 27, 2018] 


JUSTICE ALITO delivered the opinion of the Court. 
Under Illinois law, public employees are forced to subsi­

dize a union, even if they choose not to join and strongly
object to the positions the union takes in collective bar­
gaining and related activities. We conclude that this 
arrangement violates the free speech rights of nonmem­
bers by compelling them to subsidize private speech on 
matters of substantial public concern.

We upheld a similar law in Abood v. Detroit Bd. of Ed., 
431 U. S. 209 (1977), and we recognize the importance of
following precedent unless there are strong reasons for not
doing so. But there are very strong reasons in this case.
Fundamental free speech rights are at stake. Abood was 
poorly reasoned. It has led to practical problems and 
abuse. It is inconsistent with other First Amendment 
cases and has been undermined by more recent decisions.
Developments since Abood was handed down have shed 
new light on the issue of agency fees, and no reliance
interests on the part of public-sector unions are sufficient
to justify the perpetuation of the free speech violations 
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that Abood has countenanced for the past 41 years.  Abood 
is therefore overruled. 

I 

A 


Under the Illinois Public Labor Relations Act (IPLRA), 
employees of the State and its political subdivisions are 
permitted to unionize. See Ill. Comp. Stat., ch. 5, 
§315/6(a) (West 2016). If a majority of the employees in a
bargaining unit vote to be represented by a union, that 
union is designated as the exclusive representative of all
the employees. §§315/3(s)(1), 315/6(c), 315/9.  Employees
in the unit are not obligated to join the union selected by 
their co-workers, but whether they join or not, that union 
is deemed to be their sole permitted representative.  See 
§§315/6(a), (c).

Once a union is so designated, it is vested with broad 
authority. Only the union may negotiate with the employer
on matters relating to “pay, wages, hours[,] and other 
conditions of employment.” §315/6(c). And this authority 
extends to the negotiation of what the IPLRA calls “policy
matters,” such as merit pay, the size of the work force,
layoffs, privatization, promotion methods, and non­
discrimination policies.  §315/4; see §315/6(c); see gener-
ally, e.g., Illinois Dept. of Central Management Servs. v. 
AFSCME, Council 31, No. S–CB–16–17 etc., 33 PERI ¶67 
(ILRB Dec. 13, 2016) (Board Decision). 

Designating a union as the employees’ exclusive repre­
sentative substantially restricts the rights of individual
employees.  Among other things, this designation means 
that individual employees may not be represented by any 
agent other than the designated union; nor may individual 
employees negotiate directly with their employer.
§§315/6(c)–(d), 315/10(a)(4); see Matthews v. Chicago 
Transit Authority, 2016 IL 117638, 51 N. E. 3d 753, 782; 
accord, Medo Photo Supply Corp. v. NLRB, 321 U. S. 678, 
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683–684 (1944). Protection of the employees’ interests is 
placed in the hands of the union, and therefore the union
is required by law to provide fair representation for all 
employees in the unit, members and nonmembers alike. 
§315/6(d).

Employees who decline to join the union are not as­
sessed full union dues but must instead pay what is gen­
erally called an “agency fee,” which amounts to a percent­
age of the union dues. Under Abood, nonmembers may be
charged for the portion of union dues attributable to activ­
ities that are “germane to [the union’s] duties as collective-
bargaining representative,” but nonmembers may not be
required to fund the union’s political and ideological pro­
jects. 431 U. S., at 235; see id., at 235–236.  In labor-law 
parlance, the outlays in the first category are known as
“chargeable” expenditures, while those in the latter are
labeled “nonchargeable.”

Illinois law does not specify in detail which expenditures
are chargeable and which are not.  The IPLRA provides
that an agency fee may compensate a union for the costs
incurred in “the collective bargaining process, contract
administration[,] and pursuing matters affecting wages, 
hours[,] and conditions of employment.” §315/6(e); see also 
§315/3(g). Excluded from the agency-fee calculation are
union expenditures “related to the election or support of 
any candidate for political office.” §315/3(g); see §315/6(e). 

Applying this standard, a union categorizes its expendi­
tures as chargeable or nonchargeable and thus determines
a nonmember’s “proportionate share,” §315/6(e); this 
determination is then audited; the amount of the “propor­
tionate share” is certified to the employer; and the em­
ployer automatically deducts that amount from the non­
members’ wages. See ibid.; App. to Pet. for Cert. 37a; see 
also Harris v. Quinn, 573 U. S. ___, ___–___ (2014) (slip 
op., at 19–20) (describing this process). Nonmembers need 
not be asked, and they are not required to consent before 
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the fees are deducted. 
After the amount of the agency fee is fixed each year, 

the union must send nonmembers what is known as a 
Hudson notice. See Teachers v. Hudson, 475 U. S. 292 
(1986). This notice is supposed to provide nonmembers
with “an adequate explanation of the basis for the [agency] 
fee.” Id., at 310.  If nonmembers “suspect that a union has 
improperly put certain expenses in the [chargeable] cate­
gory,” they may challenge that determination.  Harris, 
supra, at ___ (slip op., at 19). 

As illustrated by the record in this case, unions charge
nonmembers, not just for the cost of collective bargaining 
per se, but also for many other supposedly connected 
activities. See App. to Pet. for Cert. 28a–39a.  Here, the 
nonmembers were told that they had to pay for 
“[l]obbying,” “[s]ocial and recreational activities,” “adver­
tising,” “[m]embership meetings and conventions,” and 
“litigation,” as well as other unspecified “[s]ervices” that 
“may ultimately inure to the benefit of the members of the 
local bargaining unit.” Id., at 28a–32a.  The total charge­
able amount for nonmembers was 78.06% of full union 
dues. Id., at 34a. 

B 
Petitioner Mark Janus is employed by the Illinois De­

partment of Healthcare and Family Services as a child
support specialist.  Id., at 10a.  The employees in his unit 
are among the 35,000 public employees in Illinois who are
represented by respondent American Federation of State,
County, and Municipal Employees, Council 31 (Union). 
Ibid. Janus refused to join the Union because he opposes 
“many of the public policy positions that [it] advocates,”
including the positions it takes in collective bargaining. 
Id., at 10a, 18a. Janus believes that the Union’s “behavior 
in bargaining does not appreciate the current fiscal crises 
in Illinois and does not reflect his best interests or the 
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interests of Illinois citizens.”  Id., at 18a.  Therefore, if he 
had the choice, he “would not pay any fees or otherwise 
subsidize [the Union].” Ibid.  Under his unit’s collective-
bargaining agreement, however, he was required to pay an
agency fee of $44.58 per month, id., at 14a—which would 
amount to about $535 per year.

Janus’s concern about Illinois’ current financial situa­
tion is shared by the Governor of the State, and it was the
Governor who initially challenged the statute authorizing 
the imposition of agency fees.  The Governor commenced 
an action in federal court, asking that the law be declared
unconstitutional, and the Illinois attorney general (a
respondent here) intervened to defend the law.  App. 41.
Janus and two other state employees also moved to inter­
vene—but on the Governor’s side. Id., at 60. 

Respondents moved to dismiss the Governor’s challenge 
for lack of standing, contending that the agency fees did 
not cause him any personal injury.  E.g., id., at 48–49. 
The District Court agreed that the Governor could not
maintain the lawsuit, but it held that petitioner and the
other individuals who had moved to intervene had stand­
ing because the agency fees unquestionably injured them.
Accordingly, “in the interest of judicial economy,” the court 
dismissed the Governor as a plaintiff, while simultane- 
ously allowing petitioner and the other employees to file their 
own complaint.  Id., at 112. They did so, and the case
proceeded on the basis of this new complaint. 

The amended complaint claims that all “nonmember fee 
deductions are coerced political speech” and that “the First 
Amendment forbids coercing any money from the non­
members.” App. to Pet. for Cert. 23a. Respondents moved 
to dismiss the amended complaint, correctly recognizing
that the claim it asserted was foreclosed by Abood. The 
District Court granted the motion, id., at 7a, and the 
Court of Appeals for the Seventh Circuit affirmed, 851 
F. 3d 746 (2017). 
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Janus then sought review in this Court, asking us to
overrule Abood and hold that public-sector agency-fee 
arrangements are unconstitutional. We granted certiorari 
to consider this important question. 582 U. S. ___ (2017). 

II 
Before reaching this question, however, we must con- 

sider a threshold issue.  Respondents contend that the Dis- 
trict Court lacked jurisdiction under Article III of the
Constitution because petitioner “moved to intervene in
[the Governor’s] jurisdictionally defective lawsuit.”  Union 
Brief in Opposition 11; see also id., at 13–17; State Brief in 
Opposition 6; Brief for Union Respondent i, 16–17; Brief 
for State Respondents 14, n. 1. This argument is clearly 
wrong.

It rests on the faulty premise that petitioner intervened
in the action brought by the Governor, but that is not
what happened. The District Court did not grant petition­
er’s motion to intervene in that lawsuit.  Instead, the court 
essentially treated petitioner’s amended complaint as the 
operative complaint in a new lawsuit.  App. 110–112.  And 
when the case is viewed in that way, any Article III issue
vanishes. As the District Court recognized—and as re­
spondents concede—petitioner was injured in fact by 
Illinois’ agency-fee scheme, and his injuries can be re­
dressed by a favorable court decision.  Ibid.; see Record 
2312–2313, 2322–2323. Therefore, he clearly has Article 
III standing. Lujan v. Defenders of Wildlife, 504 U. S. 555, 
560–561 (1992).  It is true that the District Court docketed 
petitioner’s complaint under the number originally as­
signed to the Governor’s complaint, instead of giving it a
new number of its own.  But Article III jurisdiction does
not turn on such trivialities. 

The sole decision on which respondents rely, United 
States ex rel. Texas Portland Cement Co. v. McCord, 233 
U. S. 157 (1914), actually works against them. That case 
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concerned a statute permitting creditors of a government 
contractor to bring suit on a bond between 6 and 12 
months after the completion of the work.  Id., at 162. One 
creditor filed suit before the 6-month starting date, but
another intervened within the 6-to-12-month window. The 
Court held that the “[t]he intervention [did] not cure th[e]
vice in the original [prematurely filed] suit,” but the Court 
also contemplated treating “intervention . . . as an original 
suit” in a case in which the intervenor met the require­
ments that a plaintiff must satisfy—e.g., filing a separate
complaint and properly serving the defendants.  Id., at 
163–164. Because that is what petitioner did here, we 
may reach the merits of the question presented. 

III
 In Abood, the Court upheld the constitutionality of an 
agency-shop arrangement like the one now before us, 431
U. S., at 232, but in more recent cases we have recognized
that this holding is “something of an anomaly,” Knox v. 
Service Employees, 567 U. S. 298, 311 (2012), and that 
Abood’s “analysis is questionable on several grounds,” 
Harris, 573 U. S., at ___ (slip op., at 17); see id., at ___–___ 
(slip op., at 17–20) (discussing flaws in Abood’s reasoning).
We have therefore refused to extend Abood to situations 
where it does not squarely control, see Harris, supra, at 
___–___ (slip op., at 27–29), while leaving for another day 
the question whether Abood should be overruled, Harris, 
supra, at ___, n. 19 (slip op., at 27, n. 19); see Knox, supra, 
at 310–311. 

We now address that question.  We first consider 
whether Abood’s holding is consistent with standard First 
Amendment principles. 

A 
The First Amendment, made applicable to the States by

the Fourteenth Amendment, forbids abridgment of the 
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freedom of speech. We have held time and again that 
freedom of speech “includes both the right to speak freely 
and the right to refrain from speaking at all.”  Wooley v. 
Maynard, 430 U. S. 705, 714 (1977); see Riley v. National 
Federation of Blind of N. C., Inc., 487 U. S. 781, 796–797 
(1988); Harper & Row, Publishers, Inc. v. Nation Enter-
prises, 471 U. S. 539, 559 (1985); Miami Herald Publish-
ing Co. v. Tornillo, 418 U. S. 241, 256–257 (1974); accord, 
Pacific Gas & Elec. Co. v. Public Util. Comm’n of Cal., 475 
U. S. 1, 9 (1986) (plurality opinion). The right to eschew
association for expressive purposes is likewise protected. 
Roberts v. United States Jaycees, 468 U. S. 609, 623 (1984) 
(“Freedom of association . . . plainly presupposes a free­
dom not to associate”); see Pacific Gas & Elec., supra, at 
12 (“[F]orced associations that burden protected speech
are impermissible”). As Justice Jackson memorably put it:
“If there is any fixed star in our constitutional constella­
tion, it is that no official, high or petty, can prescribe what 
shall be orthodox in politics, nationalism, religion, or other 
matters of opinion or force citizens to confess by word or 
act their faith therein.” West Virginia Bd. of Ed. v. Bar-
nette, 319 U. S. 624, 642 (1943) (emphasis added).

Compelling individuals to mouth support for views they
find objectionable violates that cardinal constitutional
command, and in most contexts, any such effort would be
universally condemned. Suppose, for example, that the
State of Illinois required all residents to sign a document 
expressing support for a particular set of positions on 
controversial public issues—say, the platform of one of the
major political parties.  No one, we trust, would seriously
argue that the First Amendment permits this. 

Perhaps because such compulsion so plainly violates the 
Constitution, most of our free speech cases have involved 
restrictions on what can be said, rather than laws compel­
ling speech.  But measures compelling speech are at least 
as threatening. 
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Free speech serves many ends. It is essential to our 
democratic form of government, see, e.g., Garrison v. 
Louisiana, 379 U. S. 64, 74–75 (1964), and it furthers the 
search for truth, see, e.g., Thornhill v. Alabama, 310 U. S. 
88, 95 (1940).  Whenever the Federal Government or a 
State prevents individuals from saying what they think on 
important matters or compels them to voice ideas with
which they disagree, it undermines these ends.

When speech is compelled, however, additional damage
is done. In that situation, individuals are coerced into 
betraying their convictions.  Forcing free and independent 
individuals to endorse ideas they find objectionable is 
always demeaning, and for this reason, one of our land­
mark free speech cases said that a law commanding “in­
voluntary affirmation” of objected-to beliefs would require 
“even more immediate and urgent grounds” than a law 
demanding silence. Barnette, supra, at 633; see also Riley, 
supra, at 796–797 (rejecting “deferential test” for com­
pelled speech claims). 

Compelling a person to subsidize the speech of other 
private speakers raises similar First Amendment con­
cerns. Knox, supra, at 309; United States v. United Foods, 
Inc., 533 U. S. 405, 410 (2001); Abood, supra, at 222, 234– 
235. As Jefferson famously put it, “to compel a man to
furnish contributions of money for the propagation of 
opinions which he disbelieves and abhor[s] is sinful and 
tyrannical.” A Bill for Establishing Religious Freedom, in
2 Papers of Thomas Jefferson 545 (J. Boyd ed. 1950) (em­
phasis deleted and footnote omitted); see also Hudson, 475 
U. S., at 305, n. 15.  We have therefore recognized that a 
“ ‘significant impingement on First Amendment rights’ ” 
occurs when public employees are required to provide 
financial support for a union that “takes many positions 
during collective bargaining that have powerful political
and civic consequences.” Knox, supra, at 310–311 (quoting 
Ellis v. Railway Clerks, 466 U. S. 435, 455 (1984)). 
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Because the compelled subsidization of private speech 
seriously impinges on First Amendment rights, it cannot
be casually allowed. Our free speech cases have identified
“levels of scrutiny” to be applied in different contexts, and
in three recent cases, we have considered the standard 
that should be used in judging the constitutionality of 
agency fees. See Knox, supra; Harris, supra; Friedrichs v. 
California Teachers Assn., 578 U. S. ___ (2016) (per cu-
riam) (affirming decision below by equally divided Court).

In Knox, the first of these cases, we found it sufficient to 
hold that the conduct in question was unconstitutional 
under even the test used for the compulsory subsidization 
of commercial speech.  567 U. S., at 309–310, 321–322. 
Even though commercial speech has been thought to enjoy 
a lesser degree of protection, see, e.g., Central Hudson Gas 
& Elec. Corp. v. Public Serv. Comm’n of N. Y., 447 U. S. 
557, 562–563 (1980), prior precedent in that area, specifi­
cally United Foods, supra, had applied what we character­
ized as “exacting” scrutiny, Knox, 567 U. S., at 310, a less 
demanding test than the “strict” scrutiny that might be
thought to apply outside the commercial sphere.  Under 
“exacting” scrutiny, we noted, a compelled subsidy must
“serve a compelling state interest that cannot be achieved
through means significantly less restrictive of associa- 
tional freedoms.”  Ibid. (internal quotation marks and altera- 
tions omitted).

In Harris, the second of these cases, we again found that
an agency-fee requirement failed “exacting scrutiny.”  573 
U. S., at ___ (slip op., at 33).   But we questioned whether 
that test provides sufficient protection for free speech
rights, since “it is apparent that the speech compelled” in 
agency-fee cases “is not commercial speech.” Id., at ___ 
(slip op., at 30).

Picking up that cue, petitioner in the present case con­
tends that the Illinois law at issue should be subjected to 
“strict scrutiny.”  Brief for Petitioner 36.  The dissent, on 
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the other hand, proposes that we apply what amounts to
rational-basis review, that is, that we ask only whether a 
government employer could reasonably believe that the
exaction of agency fees serves its interests. See post, at 4 
(KAGAN, J., dissenting) (“A government entity could rea­
sonably conclude that such a clause was needed”).  This 
form of minimal scrutiny is foreign to our free-speech
jurisprudence, and we reject it here.  At the same time, we 
again find it unnecessary to decide the issue of strict
scrutiny because the Illinois scheme cannot survive under 
even the more permissive standard applied in Knox and 
Harris. 

In the remainder of this part of our opinion (Parts III–B 
and III–C), we will apply this standard to the justifica­
tions for agency fees adopted by the Court in Abood. 
Then, in Parts IV and V, we will turn to alternative ra­
tionales proffered by respondents and their amici. 

B 
In Abood, the main defense of the agency-fee arrange­

ment was that it served the State’s interest in “labor 
peace,” 431 U. S., at 224.  By “labor peace,” the Abood 
Court meant avoidance of the conflict and disruption that
it envisioned would occur if the employees in a unit were
represented by more than one union.  In such a situation, 
the Court predicted, “inter-union rivalries” would foster 
“dissension within the work force,” and the employer could 
face “conflicting demands from different unions.” Id., at 
220–221. Confusion would ensue if the employer entered 
into and attempted to “enforce two or more agreements
specifying different terms and conditions of employment.” 
Id., at 220. And a settlement with one union would be 
“subject to attack from [a] rival labor organizatio[n].”  Id., 
at 221. 

We assume that “labor peace,” in this sense of the term,
is a compelling state interest, but Abood cited no evidence 
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that the pandemonium it imagined would result if agency
fees were not allowed, and it is now clear that Abood’s 
fears were unfounded. The Abood Court assumed that 
designation of a union as the exclusive representative of 
all the employees in a unit and the exaction of agency fees 
are inextricably linked, but that is simply not true.  Har-
ris, supra, at ___ (slip op., at 31). 

The federal employment experience is illustrative. 
Under federal law, a union chosen by majority vote is 
designated as the exclusive representative of all the em­
ployees, but federal law does not permit agency fees.  See 
5 U. S. C. §§7102, 7111(a), 7114(a).  Nevertheless, nearly a
million federal employees—about 27% of the federal work 
force—are union members.1  The situation in the Postal 
Service is similar.  Although permitted to choose an exclu­
sive representative, Postal Service employees are not 
required to pay an agency fee, 39 U. S. C. §§1203(a), 
1209(c), and about 400,000 are union members.2  Like­
wise, millions of public employees in the 28 States that 
have laws generally prohibiting agency fees are represented 
by unions that serve as the exclusive representatives of
all the employees.3  Whatever may have been the case 41 
years ago when Abood was handed down, it is now unde­
niable that “labor peace” can readily be achieved “through
means significantly less restrictive of associational free­
doms” than the assessment of agency fees.  Harris, supra, 
at ___ (slip op., at 30) (internal quotation marks omitted). 

—————— 
1 See Bureau of Labor Statistics (BLS), Labor Force Statistics From 

the Current Population Survey (Table 42) (2017), https://www
.bls.gov/cps/tables.htm (all Internet materials as visited June 26, 2018). 

2 See Union Membership and Coverage Database From the Current 
Population Survey (Jan. 21, 2018), unionstats.com. 

3 See National Conference of State Legislatures, Right-to-Work States
(2018), http://www.ncsl.org/research/labor-and-employment/right-to­
work-laws-and-bills.aspx#chart; see also, e.g., Brief for Mackinac 
Center for Public Policy as Amicus Curiae 27–28, 34–36. 

http://www.ncsl.org/research/labor-and-employment/right-to
http:unionstats.com
https://www
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C 

In addition to the promotion of “labor peace,” Abood 

cited “the risk of ‘free riders’ ” as justification for agency
fees, 431 U. S., at 224.  Respondents and some of their 
amici endorse this reasoning, contending that agency fees
are needed to prevent nonmembers from enjoying the 
benefits of union representation without shouldering the 
costs. Brief for Union Respondent 34–36; Brief for State 
Respondents 41–45; see, e.g., Brief for International 
Brotherhood of Teamsters as Amicus Curiae 3–5. 

Petitioner strenuously objects to this free-rider label. 
He argues that he is not a free rider on a bus headed for a 
destination that he wishes to reach but is more like a 
person shanghaied for an unwanted voyage.

Whichever description fits the majority of public em­
ployees who would not subsidize a union if given the op­
tion, avoiding free riders is not a compelling interest. As 
we have noted, “free-rider arguments . . . are generally
insufficient to overcome First Amendment objections.” 
Knox, 567 U. S., at 311.  To hold otherwise across the 
board would have startling consequences. Many private 
groups speak out with the objective of obtaining govern­
ment action that will have the effect of benefiting non­
members. May all those who are thought to benefit from 
such efforts be compelled to subsidize this speech? 

Suppose that a particular group lobbies or speaks out on 
behalf of what it thinks are the needs of senior citizens or 
veterans or physicians, to take just a few examples.  Could 
the government require that all seniors, veterans, or
doctors pay for that service even if they object?  It has 
never been thought that this is permissible.  “[P]rivate
speech often furthers the interests of nonspeakers,” but 
“that does not alone empower the state to compel the 
speech to be paid for.” Lehnert v. Ferris Faculty Assn., 500 
U. S. 507, 556 (1991) (Scalia, J., concurring in judgment in
part and dissenting in part).  In simple terms, the First 
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Amendment does not permit the government to compel a
person to pay for another party’s speech just because the
government thinks that the speech furthers the interests 
of the person who does not want to pay.4 

Those supporting agency fees contend that the situation
here is different because unions are statutorily required to
“represen[t] the interests of all public employees in the
unit,” whether or not they are union members.  §315/6(d); 
see, e.g., Brief for State Respondents 40–41, 45; post, at 7 
(KAGAN, J., dissenting).  Why might this matter?

We can think of two possible arguments. It might be
argued that a State has a compelling interest in requiring
the payment of agency fees because (1) unions would 
otherwise be unwilling to represent nonmembers or (2) it 
would be fundamentally unfair to require unions to pro­
vide fair representation for nonmembers if nonmembers
were not required to pay. Neither of these arguments is 
sound. 

First, it is simply not true that unions will refuse to
serve as the exclusive representative of all employees in
the unit if they are not given agency fees.  As noted, un­
ions represent millions of public employees in jurisdictions
that do not permit agency fees.  No union is ever com­
pelled to seek that designation.  On the contrary, designa­
tion as exclusive representative is avidly sought.5  Why is 

—————— 
4 The collective-action problem cited by the dissent, post, at 6, is not 

specific to the agency-fee context.  And contrary to the dissent’s sugges­
tion, it is often not practical for an entity that lobbies or advocates on 
behalf of the members of a group to tailor its message so that only its
members benefit from its efforts.  Consider how effective it would be for 
a group that advocates on behalf of, say, seniors, to argue that a new 
measure should apply only to its dues-paying members. 

5 In order to obtain that status, a union must petition to be recognized 
and campaign to win majority approval.  Ill. Comp. Stat., ch. 5, 
§315/9(a) (2016); see, e.g., County of Du Page v. Illinois Labor Relations 
Bd., 231 Ill. 2d 593, 597–600, 900 N. E. 2d 1095, 1098–1099 (2008).
And unions eagerly seek this support.  See, e.g., Brief for Employees of 
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this so? 
Even without agency fees, designation as the exclusive 

representative confers many benefits.  As noted, that 
status gives the union a privileged place in negotiations 
over wages, benefits, and working conditions.  See 
§315/6(c). Not only is the union given the exclusive right 
to speak for all the employees in collective bargaining, but 
the employer is required by state law to listen to and to
bargain in good faith with only that union. §315/7. Des­
ignation as exclusive representative thus “results in a 
tremendous increase in the power” of the union.  American 
Communications Assn. v. Douds, 339 U. S. 382, 401 
(1950).

In addition, a union designated as exclusive representa­
tive is often granted special privileges, such as obtaining 
information about employees, see §315/6(c), and having 
dues and fees deducted directly from employee wages, 
§§315/6(e)–(f). The collective-bargaining agreement in 
this case guarantees a long list of additional privileges. 
See App. 138–143.

These benefits greatly outweigh any extra burden im­
posed by the duty of providing fair representation for 
nonmembers.  What this duty entails, in simple terms, is
an obligation not to “act solely in the interests of [the
union’s] own members.”  Brief for State Respondents 41; 
see Cintron v. AFSCME, Council 31, No. S–CB–16–032, 
p. 1, 34 PERI ¶105 (ILRB Dec. 13, 2017) (union may not 
intentionally direct “animosity” toward nonmembers based 
on their “dissident union practices”); accord, 14 Penn 
Plaza LLC v. Pyett, 556 U. S. 247, 271 (2009); Vaca v. 
Sipes, 386 U. S. 171, 177 (1967). 

What does this mean when it comes to the negotiation of 
a contract?  The union may not negotiate a collective-
bargaining agreement that discriminates against non­

—————— 


the State of Minnesota Court System as Amici Curiae 9–17.
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members, see Steele v. Louisville & Nashville R. Co., 323 
U. S. 192, 202–203 (1944), but the union’s bargaining 
latitude would be little different if state law simply prohib­
ited public employers from entering into agreements that
discriminate in that way.  And for that matter, it is ques­
tionable whether the Constitution would permit a public-
sector employer to adopt a collective-bargaining agree­
ment that discriminates against nonmembers.  See id., at 
198–199, 202 (analogizing a private-sector union’s fair-
representation duty to the duty “the Constitution imposes
upon a legislature to give equal protection to the interests
of those for whom it legislates”); cf. Rumsfeld v. Forum for 
Academic and Institutional Rights, Inc., 547 U. S. 47, 69 
(2006) (recognizing that government may not “impose 
penalties or withhold benefits based on membership in a
disfavored group” where doing so “ma[kes] group member­
ship less attractive”).  To the extent that an employer 
would be barred from acceding to a discriminatory agree­
ment anyway, the union’s duty not to ask for one is super­
fluous. It is noteworthy that neither respondents nor any 
of the 39 amicus briefs supporting them—nor the dis­
sent—has explained why the duty of fair representation 
causes public-sector unions to incur significantly greater 
expenses than they would otherwise bear in negotiating
collective-bargaining agreements. 

What about the representation of nonmembers in griev­
ance proceedings? Unions do not undertake this activity 
solely for the benefit of nonmembers—which is why Illi­
nois law gives a public-sector union the right to send a
representative to such proceedings even if the employee
declines union representation. §315/6(b). Representation 
of nonmembers furthers the union’s interest in keeping
control of the administration of the collective-bargaining
agreement, since the resolution of one employee’s griev­
ance can affect others.  And when a union controls the 
grievance process, it may, as a practical matter, effectively 
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subordinate “the interests of [an] individual em-
ployee . . . to the collective interests of all employees in the 
bargaining unit.” Alexander v. Gardner-Denver Co., 415 
U. S. 36, 58, n. 19 (1974); see Stahulak v. Chicago, 184 
Ill. 2d 176, 180–181, 703 N. E. 2d 44, 46–47 (1998); Ma-
honey v. Chicago, 293 Ill. App. 3d 69, 73–74, 687 N. E. 2d
132, 135–137 (1997) (union has “ ‘discretion to refuse to 
process’ ” a grievance, provided it does not act “arbi­
trar[ily]” or “in bad faith” (emphasis deleted)).

In any event, whatever unwanted burden is imposed by
the representation of nonmembers in disciplinary matters
can be eliminated “through means significantly less re­
strictive of associational freedoms” than the imposition of 
agency fees. Harris, 573 U. S., at ___ (slip op., at 30) 
(internal quotation marks omitted).  Individual nonmem­
bers could be required to pay for that service or could be
denied union representation altogether.6 Thus, agency
fees cannot be sustained on the ground that unions would 
otherwise be unwilling to represent nonmembers. 

Nor can such fees be justified on the ground that it 
would otherwise be unfair to require a union to bear the 
duty of fair representation.  That duty is a necessary
concomitant of the authority that a union seeks when it 
chooses to serve as the exclusive representative of all the
employees in a unit.  As explained, designating a union as
the exclusive representative of nonmembers substantially 
restricts the nonmembers’ rights. Supra, at 2–3.  Protec­

—————— 
6 There is precedent for such arrangements.  Some States have laws 

providing that, if an employee with a religious objection to paying an
agency fee “requests the [union] to use the grievance procedure or
arbitration procedure on the employee’s behalf, the [union] is author­
ized to charge the employee for the reasonable cost of using such 
procedure.”  E.g., Cal. Govt. Code Ann. §3546.3 (West 2010); cf. Ill. 
Comp. Stat., ch. 5, §315/6(g) (2016).  This more tailored alternative, if 
applied to other objectors, would prevent free ridership while imposing 
a lesser burden on First Amendment rights. 
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tion of their interests is placed in the hands of the union, 
and if the union were free to disregard or even work
against those interests, these employees would be wholly 
unprotected. That is why we said many years ago that 
serious “constitutional questions [would] arise” if the 
union were not subject to the duty to represent all employ­
ees fairly. Steele, supra, at 198. 

In sum, we do not see any reason to treat the free-rider
interest any differently in the agency-fee context than in
any other First Amendment context. See Knox, 567 U. S., 
at 311, 321. We therefore hold that agency fees cannot be
upheld on free-rider grounds. 

IV 
Implicitly acknowledging the weakness of Abood’s own 

reasoning, proponents of agency fees have come forward 
with alternative justifications for the decision, and we now 
address these arguments. 

A 
The most surprising of these new arguments is the

Union respondent’s originalist defense of Abood. Accord­
ing to this argument, Abood was correctly decided because 
the First Amendment was not originally understood to
provide any protection for the free speech rights of public 
employees. Brief for Union Respondent 2–3, 17–20.

As an initial matter, we doubt that the Union—or its 
members—actually want us to hold that public employees 
have “no [free speech] rights.” Id., at 1.  Cf., e.g., Brief for 
National Treasury Employees Union as Amicus Curiae in 
Garcetti v. Ceballos, O. T. 2005, No. 04–473, p. 7 (arguing 
for “broa[d]” public-employee First Amendment rights); 
Brief for AFL–CIO as Amicus Curiae in No. 04–473 
(similar).

It is particularly discordant to find this argument in a
brief that trumpets the importance of stare decisis. See 
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Brief for Union Respondent 47–57. Taking away free
speech protection for public employees would mean 
overturning decades of landmark precedent.  Under the 
Union’s theory, Pickering v. Board of Ed. of Township 
High School Dist. 205, Will Cty., 391 U. S. 563 (1968), and 
its progeny would fall.  Yet Pickering, as we will discuss, is 
now the foundation for respondents’ chief defense of 
Abood. And indeed, Abood itself would have to go if public 
employees have no free speech rights, since Abood holds 
that the First Amendment prohibits the exaction of agency 
fees for political or ideological purposes.  431 U. S., at 234– 
235 (finding it “clear” that “a government may not require 
an individual to relinquish rights guaranteed him by the 
First Amendment as a condition of public employment”).
Our political patronage cases would be doomed.  See, e.g., 
Rutan v. Republican Party of Ill., 497 U. S. 62 (1990); 
Branti v. Finkel, 445 U. S. 507 (1980); Elrod v. Burns, 427 
U. S. 347 (1976).  Also imperiled would be older precedents
like Wieman v. Updegraff, 344 U. S. 183 (1952) (loyalty 
oaths), Shelton v. Tucker, 364 U. S. 479 (1960) (disclosure
of memberships and contributions), and Keyishian v. 
Board of Regents of Univ. of State of N. Y., 385 U. S. 589 
(1967) (subversive speech).  Respondents presumably want 
none of this, desiring instead that we apply the 
Constitution’s supposed original meaning only when it
suits them—to retain the part of Abood that they like.  See 
Tr. of Oral Arg. 56–57.  We will not engage in this halfway 
originalism.

Nor, in any event, does the First Amendment’s original 
meaning support the Union’s claim.  The Union offers no 
persuasive founding-era evidence that public employees 
were understood to lack free speech protections.  While it 
observes that restrictions on federal employees’ activities 
have existed since the First Congress, most of its historical 
examples involved limitations on public officials’ outside
business dealings, not on their speech.  See Ex parte 
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Curtis, 106 U. S. 371, 372–373 (1882).  The only early 
speech restrictions the Union identifies are an 1806 
statute prohibiting military personnel from using
“ ‘contemptuous or disrespectful words against the 
President’ ” and other officials, and an 1801 directive 
limiting electioneering by top government employees. 
Brief for Union Respondent 3. But those examples at most
show that the government was understood to have power 
to limit employee speech that threatened important
governmental interests (such as maintaining military 
discipline and preventing corruption)—not that public 
employees’ speech was entirely unprotected. Indeed, more 
recently this Court has upheld similar restrictions even 
while recognizing that government employees possess 
First Amendment rights.  See, e.g., Brown v. Glines, 444 
U. S. 348, 353 (1980) (upholding military restriction on
speech that threatened troop readiness); Civil Service 
Comm’n v. Letter Carriers, 413 U. S. 548, 556–557 (1973)
(upholding limits on public employees’ political activities). 

Ultimately, the Union relies, not on founding-era
evidence, but on dictum from a 1983 opinion of this Court 
stating that, “[f]or most of th[e 20th] century, the 
unchallenged dogma was that a public employee had no
right to object to conditions placed upon the terms of
employment—including those which restricted the 
exercise of constitutional rights.” Connick v. Myers, 461 
U. S. 138, 143; see Brief for Union Respondent 2, 17. Even 
on its own terms, this dictum about 20th-century views
does not purport to describe how the First Amendment 
was understood in 1791.  And a careful examination of the 
decisions by this Court that Connick cited to support its 
dictum, see 461 U. S., at 144, reveals that none of them 
rested on the facile premise that public employees are
unprotected by the First Amendment.  Instead, they
considered (much as we do today) whether particular
speech restrictions were “necessary to protect” 
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fundamental government interests. Curtis, supra, at 374. 
The Union has also failed to show that, even if public 

employees enjoyed free speech rights, the First 
Amendment was nonetheless originally understood to
allow forced subsidies like those at issue here.  We can 
safely say that, at the time of the adoption of the First 
Amendment, no one gave any thought to whether public-
sector unions could charge nonmembers agency fees.
Entities resembling labor unions did not exist at the 
founding, and public-sector unions did not emerge until
the mid-20th century. The idea of public-sector 
unionization and agency fees would astound those who
framed and ratified the Bill of Rights.7  Thus, the Union 
cannot point to any accepted founding-era practice that 
even remotely resembles the compulsory assessment of 
agency fees from public-sector employees. We do know, 
however, that prominent members of the founding
generation condemned laws requiring public employees to
affirm or support beliefs with which they disagreed. As 
noted, Jefferson denounced compelled support for such
beliefs as “ ‘sinful and tyrannical,’ ” supra, at 9, and others 
expressed similar views.8 

—————— 
7 Indeed, under common law, “collective bargaining was unlawful,” 

Teamsters v. Terry, 494 U. S. 558, 565–566 (1990) (plurality opinion);
see N. Citrine, Trade Union Law 4–7, 9–10 (2d ed. 1960); Notes, Legal­
ity of Trade Unions at Common Law, 25 Harv. L. Rev. 465, 466 (1912),
and into the 20th century, every individual employee had the “liberty of 
contract” to “sell his labor upon such terms as he deem[ed] proper,” 
Adair v. United States, 208 U. S. 161, 174–175 (1908); see R. Morris,
Government and Labor in Early America 208, 529 (1946).  So even the 
concept of a private third-party entity with the power to bind employees 
on the terms of their employment likely would have been foreign to the 
Founders.  We note this only to  show the problems inherent in the 
Union respondent’s argument; we are not in any way questioning the 
foundations of modern labor law. 

8 See, e.g., Ellsworth, The Landholder, VII (1787), in Essays on the 
Constitution of the United States 167–171 (P. Ford ed. 1892); Webster,
On Test Laws, Oaths of Allegiance and Abjuration, and Partial Exclu­
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In short, the Union has offered no basis for concluding
that Abood is supported by the original understanding of 
the First Amendment. 

B 
The principal defense of Abood advanced by respondents

and the dissent is based on our decision in Pickering, 391 
U. S. 563, which held that a school district violated the 
First Amendment by firing a teacher for writing a letter
critical of the school administration.  Under Pickering and 
later cases in the same line, employee speech is largely 
unprotected if it is part of what the employee is paid to do, 
see Garcetti v. Ceballos, 547 U. S. 410, 421–422 (2006), or 
if it involved a matter of only private concern, see Connick, 
supra, at 146–149.  On the other hand, when a public 
employee speaks as a citizen on a matter of public concern, 
the employee’s speech is protected unless “ ‘the interest of 
the state, as an employer, in promoting the efficiency of 
the public services it performs through its employees’
outweighs ‘the interests of the [employee], as a citizen, in 
commenting upon matters of public concern.’ ”  Harris, 573 
U. S., at ___ (slip op., at 35) (quoting Pickering, supra, at 
568). Pickering was the centerpiece of the defense of 
Abood in Harris, see 573 U. S., at ___–___ (slip op., at 17– 
21) (KAGAN, J., dissenting), and we found the argument 
unpersuasive, see id., at ___–___ (slip op., at 34–37). The 
intervening years have not improved its appeal. 

1 
As we pointed out in Harris, Abood was not based on 

Pickering. 573 U. S., at ___, and n. 26 (slip op., at 34, and 
n. 26). The Abood majority cited the case exactly once—in
a footnote—and then merely to acknowledge that “there
may be limits on the extent to which an employee in a 
—————— 

sions from Office, in A Collection of Essays and Fugitiv[e] Writings
151–153 (1790). 
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sensitive or policymaking position may freely criticize his 
superiors and the policies they espouse.”  431 U. S., at 230, 
n. 27. That aside has no bearing on the agency-fee issue 
here.9 

Respondents’ reliance on Pickering is thus “an effort to 
find a new justification for the decision in Abood.” Harris, 
supra, at ___ (slip op., at 34). And we have previously
taken a dim view of similar attempts to recast problematic 
First Amendment decisions. See, e.g., Citizens United v. 
Federal Election Comm’n, 558 U. S. 310, 348–349, 363 
(2010) (rejecting efforts to recast Austin v. Michigan 
Chamber of Commerce, 494 U. S. 652 (1990)); see also 
Citizens United, supra, at 382–385 (ROBERTS, C. J., con­
curring). We see no good reason, at this late date, to try to 
shoehorn Abood into the Pickering framework. 

2 
Even if that were attempted, the shoe would be a pain­

ful fit for at least three reasons. 
 First, the Pickering framework was developed for use in 
a very different context—in cases that involve “one em­
ployee’s speech and its impact on that employee’s public
responsibilities.”  United States v. Treasury Employees, 
513 U. S. 454, 467 (1995).  This case, by contrast, involves 
a blanket requirement that all employees subsidize speech 
with which they may not agree.  While we have sometimes 
looked to Pickering in considering general rules that affect 
broad categories of employees, we have acknowledged that 

—————— 
9 Justice Powell’s separate opinion did invoke Pickering in a relevant 

sense, but he did so only to acknowledge the State’s relatively greater 
interest in regulating speech when it acts as employer than when it
acts as sovereign. Abood v. Detroit Bd. of Ed., 431 U. S. 209, 259 (1977)
(concurring in judgment).  In the very next sentence, he explained that
“even in public employment, a significant impairment of First Amend­
ment rights must survive exacting scrutiny.”  Ibid. (internal quotation 
marks omitted).  That is the test we apply today. 
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the standard Pickering analysis requires modification in
that situation.  See 513 U. S., at 466–468, and n. 11.  A 
speech-restrictive law with “widespread impact,” we have 
said, “gives rise to far more serious concerns than could
any single supervisory decision.” Id., at 468.  Therefore, 
when such a law is at issue, the government must shoul­
der a correspondingly “heav[ier]” burden, id., at 466, and 
is entitled to considerably less deference in its assessment 
that a predicted harm justifies a particular impingement 
on First Amendment rights, see id., at 475–476, n. 21; 
accord, id., at 482–483 (O’Connor, J., concurring in judg­
ment in part and dissenting in part).  The end product of 
those adjustments is a test that more closely resembles
exacting scrutiny than the traditional Pickering analysis.

The core collective-bargaining issue of wages and bene­
fits illustrates this point. Suppose that a single employee 
complains that he or she should have received a 5% raise.
This individual complaint would likely constitute a matter 
of only private concern and would therefore be unprotected 
under Pickering. But a public-sector union’s demand for a 
5% raise for the many thousands of employees it repre­
sents would be another matter entirely.  Granting such a
raise could have a serious impact on the budget of the
government unit in question, and by the same token, 
denying a raise might have a significant effect on the 
performance of government services.  When a large num­
ber of employees speak through their union, the category 
of speech that is of public concern is greatly enlarged, and 
the category of speech that is of only private concern is
substantially shrunk.  By disputing this, post, at 13–14, 
the dissent denies the obvious. 
 Second, the Pickering framework fits much less well 
where the government compels speech or speech subsidies 
in support of third parties. Pickering is based on the 
insight that the speech of a public-sector employee may 
interfere with the effective operation of a government 
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office. When a public employer does not simply restrict 
potentially disruptive speech but commands that its em­
ployees mouth a message on its own behalf, the calculus is
very different.  Of course, if the speech in question is part 
of an employee’s official duties, the employer may insist 
that the employee deliver any lawful message.  See Gar-
cetti, 547 U. S., at 421–422, 425–426.  Otherwise, however, 
it is not easy to imagine a situation in which a public
employer has a legitimate need to demand that its em­
ployees recite words with which they disagree. And we 
have never applied Pickering in such a case. 

Consider our decision in Connick.  In that case, we held 
that an assistant district attorney’s complaints about the
supervisors in her office were, for the most part, matters of
only private concern. 461 U. S., at 148.  As a result, we 
held, the district attorney could fire her for making those 
comments. Id., at 154. Now, suppose that the assistant 
had not made any critical comments about the supervisors
but that the district attorney, out of the blue, demanded 
that she circulate a memo praising the supervisors.
Would her refusal to go along still be a matter of purely
private concern?  And if not, would the order be justified 
on the ground that the effective operation of the office
demanded that the assistant voice complimentary senti­
ments with which she disagreed?  If Pickering applies
at all to compelled speech—a question that we do not 
decide—it would certainly require adjustment in that 
context. 

Third, although both Pickering and Abood divided 
speech into two categories, the cases’ categorization
schemes do not line up.  Superimposing the Pickering 
scheme on Abood would significantly change the Abood 
regime.

Let us first look at speech that is not germane to collec­
tive bargaining but instead concerns political or ideologi­
cal issues. Under Abood, a public employer is flatly pro­
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hibited from permitting nonmembers to be charged for 
this speech, but under Pickering, the employees’ free 
speech interests could be overcome if a court found that
the employer’s interests outweighed the employees’. 

A similar problem arises with respect to speech that is 
germane to collective bargaining. The parties dispute how
much of this speech is of public concern, but respondents 
concede that much of it falls squarely into that category.
See Tr. of Oral Arg. 47, 65. Under Abood, nonmembers 
may be required to pay for all this speech, but Pickering
would permit that practice only if the employer’s interests 
outweighed those of the employees.  Thus, recasting Abood 
as an application of Pickering would substantially alter 
the Abood scheme. 

For all these reasons, Pickering is a poor fit indeed. 

V 
Even if we were to apply some form of Pickering, Illinois’ 

agency-fee arrangement would not survive. 

A 
Respondents begin by suggesting that union speech in

collective-bargaining and grievance proceedings should be
treated like the employee speech in Garcetti, i.e., as speech
“pursuant to [an employee’s] official duties,” 547 U. S., at
421. Many employees, in both the public and private 
sectors, are paid to write or speak for the purpose of fur­
thering the interests of their employers.  There are laws 
that protect public employees from being compelled to say 
things that they reasonably believe to be untrue or im­
proper, see id., at 425–426, but in general when public 
employees are performing their job duties, their speech 
may be controlled by their employer.  Trying to fit union 
speech into this framework, respondents now suggest that 
the union speech funded by agency fees forms part of the 
official duties of the union officers who engage in the 
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speech. Brief for Union Respondent 22–23; see Brief for 
State Respondents 23–24. 

This argument distorts collective bargaining and griev­
ance adjustment beyond recognition.  When an employee 
engages in speech that is part of the employee’s job duties,
the employee’s words are really the words of the employer. 
The employee is effectively the employer’s spokesperson. 
But when a union negotiates with the employer or repre­
sents employees in disciplinary proceedings, the union 
speaks for the employees, not the employer. Otherwise, 
the employer would be negotiating with itself and disput­
ing its own actions.  That is not what anybody under­
stands to be happening.

What is more, if the union’s speech is really the employ­
er’s speech, then the employer could dictate what the
union says. Unions, we trust, would be appalled by such a 
suggestion. For these reasons, Garcetti is totally inappo­
site here. 

B 
Since the union speech paid for by agency fees is not 

controlled by Garcetti, we move on to the next step of the 
Pickering framework and ask whether the speech is on a 
matter of public or only private concern.  In Harris, the 
dissent’s central argument in defense of Abood was that 
union speech in collective bargaining, including speech
about wages and benefits, is basically a matter of only
private interest.  See 573 U. S., at ___–___ (slip op., at 19– 
20) (KAGAN, J., dissenting). We squarely rejected that 
argument, see id., at ___–___ (slip op., at 35–36), and the 
facts of the present case substantiate what we said at that 
time: “[I]t is impossible to argue that the level of . . . state 
spending for employee benefits . . . is not a matter of great 
public concern,” id., at ___ (slip op., at 36). 

Illinois, like some other States and a number of counties 
and cities around the country, suffers from severe budget 
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problems.10 As of 2013, Illinois had nearly $160 billion in
unfunded pension and retiree healthcare liabilities.11  By
2017, that number had only grown, and the State was 
grappling with $15 billion in unpaid bills.12  We are told  
that a “quarter of the budget is now devoted to paying
down” those liabilities.13  These problems and others led
Moody’s and S&P to downgrade Illinois’ credit rating to
“one step above junk”—the “lowest ranking on record for a
U. S. state.”14 

The Governor, on one side, and public-sector unions, on
the other, disagree sharply about what to do about these 
problems. The State claims that its employment-related 
debt is “ ‘squeezing core programs in education, public 
safety, and human services, in addition to limiting [the 
State’s] ability to pay [its] bills.’ ”  Securities Act of 1933 
Release No. 9389, 105 S. E. C. Docket 3381 (2013).  It 
therefore “told the Union that it would attempt to address 
th[e financial] crisis, at least in part, through collective 
bargaining.”  Board Decision 12–13.  And “the State’s 

—————— 
10 See Brief for State of Michigan et al. as Amici Curiae 9–24.  Na­

tionwide, the cost of state and local employees’ wages and benefits, for 
example, is nearly $1.5 trillion—more than half of those jurisdictions’
total expenditures. See Dept. of Commerce, Bureau of Economic 
Analysis, National Data, GDP & Personal Income, Table 6.2D, line 92
(Aug. 3, 2017), and Table 3.3, line 37 (May 30, 2018), https://www.bea.
gov/iTable/iTable.cfm?reqid=19&step=2#reqid=19&step=2&isuri=1&19
21=survey.  And many States and cities struggle with unfunded pen­
sion and retiree healthcare liabilities and other budget issues. 

11 PEW Charitable Trusts, Fiscal 50: State Trends and Analysis (up­
dated May 17, 2016), http://www.pewtrusts.org/en/research-and­
analysis/data-visualizations/2014/fiscal-50#ind4. 

12 See Brief for Jason R. Barclay et al. as Amici Curiae 9; M. Egan, 
How Illinois Became America’s Most Messed-Up State, CNN Money
(July 1, 2017), https://cnnmon.ie/2tp9NX5. 

13 Brief for Jason R. Barclay et al. as Amici Curiae 9. 
14 E. Campbell, S&P, Moody’s Downgrade Illinois to Near Junk, Low­

est Ever for a U. S. State, Bloomberg (June 1, 2017), https:// 
bloom.bg/2roEJUc. 

https://cnnmon.ie/2tp9NX5
http://www.pewtrusts.org/en/research-and
https://www.bea
http:liabilities.13
http:bills.12
http:liabilities.11
http:problems.10
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desire for savings” in fact “dr[o]ve [its] bargaining” posi­
tions on matters such as health-insurance benefits and 
holiday, overtime, and promotion policies. Id., at 13; 
Illinois Dept. of Central Management Servs. v. AFSCME, 
Council 31, No. S–CB–16–17 etc., 33 PERI ¶67 (ILRB Dec.
13, 2016) (ALJ Decision), pp. 26–28, 63–66, 224.  But 
when the State offered cost-saving proposals on these 
issues, the Union countered with very different sugges­
tions. Among other things, it advocated wage and tax
increases, cutting spending “to Wall Street financial insti­
tutions,” and reforms to Illinois’ pension and tax systems
(such as closing “corporate tax loopholes,” “[e]xpanding the
base of the state sales tax,” and “allowing an income tax 
that is adjusted in accordance with ability to pay”). Id., at 
27–28. To suggest that speech on such matters is not of 
great public concern—or that it is not directed at the
“public square,” post, at 16 (KAGAN, J., dissenting)—is to 
deny reality.

In addition to affecting how public money is spent,
union speech in collective bargaining addresses many
other important matters.  As the examples offered by 
respondents’ own amici show, unions express views on a
wide range of subjects—education, child welfare, 
healthcare, and minority rights, to name a few.  See, e.g., 
Brief for American Federation of Teachers as Amicus 
Curiae 15–27; Brief for Child Protective Service Workers 
et al. as Amici Curiae 5–13; Brief for Human Rights Cam­
paign et al. as Amici Curiae 10–17; Brief for National 
Women’s Law Center et al. as Amici Curiae 14–30. What 
unions have to say on these matters in the context of 
collective bargaining is of great public importance.

Take the example of education, which was the focus of 
briefing and argument in Friedrichs. The public im­
portance of subsidized union speech is especially apparent 
in this field, since educators make up by far the largest 
category of state and local government employees, and 



  

 

  
 

 
 
 
 
  

 

  

 

 

 

 
 

 
  

 

  
  

 

 
 

 

30 JANUS v. STATE, COUNTY, AND MUNICIPAL EMPLOYEES 

Opinion of the Court 

education is typically the largest component of state and
local government expenditures.15 

Speech in this area also touches on fundamental ques­
tions of education policy.  Should teacher pay be based on
seniority, the better to retain experienced teachers?  Or 
should schools adopt merit-pay systems to encourage
teachers to get the best results out of their students?16 

Should districts transfer more experienced teachers to the 
lower performing schools that may have the greatest need 
for their skills, or should those teachers be allowed to stay
where they have put down roots?17  Should teachers be 
given tenure protection and, if so, under what conditions?
On what grounds and pursuant to what procedures should 
teachers be subject to discipline or dismissal? How should 
teacher performance and student progress be measured—
by standardized tests or other means? 

Unions can also speak out in collective bargaining on 
controversial subjects such as climate change,18 the Con­
federacy,19 sexual orientation and gender identity,20 evolu­
tion,21 and minority religions.22  These are sensitive politi­

—————— 
15 See National Association of State Budget Officers, Summary: 

Spring 2018 Fiscal Survey of States 2 (June 14, 2018), 
http://www.nasbo.org; ProQuest Statistical Abstract of the United 
States: 2018, pp. 306, Table 476, 321, Table 489.

16 See Rogers, School Districts ‘Race to the Top’ Despite Teacher Dis­
pute, Marin Independent J., June 19, 2010. 

17 See Sawchuk, Transferring Top Teachers Has Benefits: Study 
Probes Moving Talent to Low-Performing Schools, Education Week,
Nov. 13, 2013, pp. 1, 13. 

18 See Tucker, Textbooks Equivocate on Global Warming: Stanford
Study Finds Portrayal ‘Dishonest,’ San Francisco Chronicle, Nov. 24,
2015, p. C1. 

19 See Reagan, Anti-Confederacy Movement Rekindles Texas Text­
book Controversy, San Antonio Current, Aug. 4, 2015. 

20 See Watanabe, How To Teach Gay Issues in 1st Grade? A New Law 
Requiring California Schools To Have Lessons About LGBT Americans 
Raises Tough Questions, L. A. Times, Oct. 16, 2011, p. A1. 

21 See Goodstein, A Web of Faith, Law and Science in Evolution Suit, 

http:http://www.nasbo.org
http:religions.22
http:expenditures.15
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cal topics, and they are undoubtedly matters of profound 
“ ‘value and concern to the public.’ ”  Snyder v. Phelps, 562 
U. S. 443, 453 (2011).  We have often recognized that such
speech “ ‘occupies the highest rung of the hierarchy of First
Amendment values’ ” and merits “ ‘special protection.’ ”  Id., 
at 452. 

What does the dissent say about the prevalence of such 
issues? The most that it is willing to admit is that “some” 
issues that arise in collective bargaining “raise important 
non-budgetary disputes.”  Post, at 17. Here again, the
dissent refuses to recognize what actually occurs in public-
sector collective bargaining. 

Even union speech in the handling of grievances may be 
of substantial public importance and may be directed at 
the “public square.” Post, at 16. For instance, the Union 
respondent in this case recently filed a grievance seeking 
to compel Illinois to appropriate $75 million to fund a 2% 
wage increase.  State v. AFSCME Council 31, 2016 IL 
118422, 51 N. E. 3d 738, 740–742, and n. 4.  In short, the 
union speech at issue in this case is overwhelmingly of 
substantial public concern. 

C 
The only remaining question under Pickering is whether 

the State’s proffered interests justify the heavy burden 
that agency fees inflict on nonmembers’ First Amendment 
interests. We have already addressed the state interests
asserted in Abood—promoting “labor peace” and avoiding 
free riders, see supra, at 11–18—and we will not repeat
that analysis.

In Harris and this case, defenders of Abood have as-
serted a different state interest—in the words of the Harris 
dissent, the State’s “interest in bargaining with an ade­
—————— 

N. Y. Times, Sept. 26, 2005, p. A1. 
22 See Golden, Defending the Faith: New Battleground in Textbook 

Wars: Religion in History, Wall St. J., Jan. 25, 2006, p. A1. 
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quately funded exclusive bargaining agent.” 573 U. S., at 
___ (KAGAN, J., dissenting) (slip op., at 7); see also post, at 
6–7 (KAGAN, J., dissenting).  This was not “the interest 
Abood recognized and protected,” Harris, supra, at ___ 
(slip op., at 7) (KAGAN, J., dissenting), and, in any event, it 
is insufficient. 

Although the dissent would accept without any serious
independent evaluation the State’s assertion that the
absence of agency fees would cripple public-sector unions
and thus impair the efficiency of government operations, 
see post, at 8–9, 11, ample experience, as we have noted, 
supra, at 12, shows that this is questionable.

Especially in light of the more rigorous form of Pickering 
analysis that would apply in this context, see supra, at 23– 
25, the balance tips decisively in favor of the employees’ 
free speech rights.23 

—————— 
23 Claiming that our decision will hobble government operations, the 

dissent asserts that it would prevent a government employer from 
taking action against disruptive non-unionized employees in two 
carefully constructed hypothetical situations.  See post, at 17–18.  Both 
hypotheticals are short on potentially important details, but in any
event, neither would be affected by our decision in this case.  Rather, 
both would simply call for the application of the standard Pickering 
test. 

In one of the hypotheticals, teachers “protest merit pay in the school
cafeteria.” Post, at 17. If such a case actually arose, it would be im­
portant to know, among other things, whether the teachers involved 
were supposed to be teaching in their classrooms at the time in ques­
tion and whether the protest occurred in the presence of students 
during the student lunch period.  If both those conditions were met, the 
teachers would presumably be violating content-neutral rules regarding 
their duty to teach at specified times and places, and their conduct
might well have a disruptive effect on the educational process.  Thus, in 
the dissent’s hypothetical, the school’s interests might well outweigh
those of the teachers, but in this hypothetical case, as in all Pickering 
cases, the particular facts would be very important.

In the other hypothetical, employees agitate for a better health plan
“at various inopportune times and places.” Post, at 17.  Here, the lack 
of factual detail makes it impossible to evaluate how the Pickering 

http:rights.23
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We readily acknowledge, as Pickering did, that “the 
State has interests as an employer in regulating the 
speech of its employees that differ significantly from those 
it possesses in connection with regulation of the speech of
the citizenry in general.”  391 U. S., at 568.  Our analysis
is consistent with that principle.  The exacting scrutiny
standard we apply in this case was developed in the con­
text of commercial speech, another area where the gov­
ernment has traditionally enjoyed greater-than-usual 
power to regulate speech. See supra, at 10. It is also not 
disputed that the State may require that a union serve as
exclusive bargaining agent for its employees—itself a 
significant impingement on associational freedoms that
would not be tolerated in other contexts.  We simply draw
the line at allowing the government to go further still and 
require all employees to support the union irrespective of 
whether they share its views. Nothing in the Pickering
line of cases requires us to uphold every speech restriction
the government imposes as an employer. See Pickering, 
supra, at 564–566 (holding teacher’s dismissal for criticiz­
ing school board unconstitutional); Rankin v. McPherson, 
483 U. S. 378, 392 (1987) (holding clerical employ-
ee’s dismissal for supporting assassination attempt on 
President unconstitutional); Treasury Employees, 513 
U. S., at 477 (holding federal-employee honoraria ban 
unconstitutional). 

VI 
For the reasons given above, we conclude that public-

sector agency-shop arrangements violate the First 
Amendment, and Abood erred in concluding otherwise. 
There remains the question whether stare decisis nonethe­
less counsels against overruling Abood. It does not. 
—————— 

balance would come out.  The term “agitat[ion]” can encompass a wide
range of conduct, as well as speech.  Post, at 17. And the time and 
place of the agitation would also be important. 
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“Stare decisis is the preferred course because it pro­
motes the evenhanded, predictable, and consistent devel­
opment of legal principles, fosters reliance on judicial 
decisions, and contributes to the actual and perceived 
integrity of the judicial process.”  Payne v. Tennessee, 501 
U. S. 808, 827 (1991). We will not overturn a past decision 
unless there are strong grounds for doing so.  United 
States v. International Business Machines Corp., 517 U. S. 
843, 855–856 (1996); Citizens United, 558 U. S., at 377 
(ROBERTS, C. J., concurring).  But as we have often recog­
nized, stare decisis is “ ‘not an inexorable command.’ ”  
Pearson v. Callahan, 555 U. S. 223, 233 (2009); see also 
Lawrence v. Texas, 539 U. S. 558, 577 (2003); State Oil Co. 
v. Khan, 522 U. S. 3, 20 (1997); Agostini v. Felton, 521 
U. S. 203, 235 (1997); Seminole Tribe of Fla. v. Florida, 
517 U. S. 44, 63 (1996); Payne, supra, at 828. 

The doctrine “is at its weakest when we interpret the
Constitution because our interpretation can be altered
only by constitutional amendment or by overruling our
prior decisions.” Agostini, supra, at 235. And stare decisis 
applies with perhaps least force of all to decisions that
wrongly denied First Amendment rights: “This Court has 
not hesitated to overrule decisions offensive to the First 
Amendment (a fixed star in our constitutional constella­
tion, if there is one).” Federal Election Comm’n v. Wiscon-
sin Right to Life, Inc., 551 U. S. 449, 500 (2007) (Scalia, J.,
concurring in part and concurring in judgment) (internal
quotation marks omitted); see also Citizens United, supra, 
at 362–365 (overruling Austin, 494 U. S. 652); Barnette, 
319 U. S., at 642 (overruling Minersville School Dist. v. 
Gobitis, 310 U. S. 586 (1940)). 

Our cases identify factors that should be taken into
account in deciding whether to overrule a past decision.
Five of these are most important here: the quality of 
Abood’s reasoning, the workability of the rule it estab­
lished, its consistency with other related decisions, devel­
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opments since the decision was handed down, and reliance 
on the decision. After analyzing these factors, we conclude 
that stare decisis does not require us to retain Abood. 

A 
An important factor in determining whether a precedent

should be overruled is the quality of its reasoning, see 
Citizens United, 558 U. S., at 363–364; id., at 382–385 
(ROBERTS, C. J., concurring); Lawrence, 539 U. S., at 577– 
578, and as we explained in Harris, Abood was poorly
reasoned, see 573 U. S., at ___–___ (slip op., at 17–20).  We 
will summarize, but not repeat, Harris’s lengthy discus­
sion of the issue. 

Abood went wrong at the start when it concluded that
two prior decisions, Railway Employes v. Hanson, 351 
U. S. 225 (1956), and Machinists v. Street, 367 U. S. 740 
(1961), “appear[ed] to require validation of the agency-
shop agreement before [the Court].”  431 U. S., at 226. 
Properly understood, those decisions did no such thing.
Both cases involved Congress’s “bare authorization” of 
private-sector union shops under the Railway Labor Act. 
Street, supra, at 749 (emphasis added).24 Abood failed to 
appreciate that a very different First Amendment question 
—————— 

24 No First Amendment issue could have properly arisen in those
cases unless Congress’s enactment of a provision allowing, but not 
requiring, private parties to enter into union-shop arrangements was 
sufficient to establish governmental action.  That proposition was 
debatable when Abood was decided, and is even more questionable 
today. See American Mfrs. Mut. Ins. Co. v. Sullivan, 526 U. S. 40, 53 
(1999); Jackson v. Metropolitan Edison Co., 419 U. S. 345, 357 (1974). 
Compare, e.g., White v. Communications Workers of Am., AFL–CIO, 
Local 13000, 370 F. 3d 346, 350 (CA3 2004) (no state action), and 
Kolinske v. Lubbers, 712 F. 2d 471, 477–478 (CADC 1983) (same), with 
Beck v. Communications Workers of Am., 776 F. 2d 1187, 1207 (CA4 
1985) (state action), and Linscott v. Millers Falls Co., 440 F. 2d 14, 16, 
and n. 2 (CA1 1971) (same).  We reserved decision on this question in 
Communications Workers v. Beck, 487 U. S. 735, 761 (1988), and do not 
resolve it here. 

http:added).24
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arises when a State requires its employees to pay agency 
fees. See Harris, supra, at ___ (slip op., at 17). 
 Moreover, neither Hanson nor Street gave careful con­
sideration to the First Amendment.  In Hanson, the pri­
mary questions were whether Congress exceeded its power
under the Commerce Clause or violated substantive due 
process by authorizing private union-shop arrangements
under the Commerce and Due Process Clauses.  351 U. S., 
at 233–235. After deciding those questions, the Court 
summarily dismissed what was essentially a facial First 
Amendment challenge, noting that the record did not
substantiate the challengers’ claim. Id., at 238; see Har-
ris, supra, at ___ (slip op., at 17).  For its part, Street was 
decided as a matter of statutory construction, and so did 
not reach any constitutional issue.  367 U. S., at 749–750, 
768–769. Abood nevertheless took the view that Hanson 
and Street “all but decided” the important free speech
issue that was before the Court. Harris, 573 U. S., at ___ 
(slip op., at 17). As we said in Harris, “[s]urely a First 
Amendment issue of this importance deserved better
treatment.” Ibid. 

Abood’s unwarranted reliance on Hanson and Street 
appears to have contributed to another mistake: Abood 
judged the constitutionality of public-sector agency fees
under a deferential standard that finds no support in our 
free speech cases. (As noted, supra, at 10–11, today’s
dissent makes the same fundamental mistake.) Abood did 
not independently evaluate the strength of the govern­
ment interests that were said to support the challenged
agency-fee provision; nor did it ask how well that provision
actually promoted those interests or whether they could 
have been adequately served without impinging so heavily 
on the free speech rights of nonmembers. Rather, Abood 
followed Hanson and Street, which it interpreted as having 
deferred to “the legislative assessment of the important
contribution of the union shop to the system of labor rela­
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tions established by Congress.” 431 U. S., at 222 (empha­
sis added). But Hanson deferred to that judgment in
deciding the Commerce Clause and substantive due pro­
cess questions that were the focus of the case.  Such defer­
ence to legislative judgments is inappropriate in deciding 
free speech issues.

If Abood had considered whether agency fees were
actually needed to serve the asserted state interests, it
might not have made the serious mistake of assuming that 
one of those interests—“labor peace”—demanded, not only 
that a single union be designated as the exclusive repre­
sentative of all the employees in the relevant unit, but also
that nonmembers be required to pay agency fees.  Defer­
ring to a perceived legislative judgment, Abood failed to 
see that the designation of a union as exclusive repre­
sentative and the imposition of agency fees are not inex­
tricably linked. See supra, at 11–12; Harris, supra, at ___ 
(slip op., at 31). 

Abood also did not sufficiently take into account the
difference between the effects of agency fees in public- and 
private-sector collective bargaining. The challengers in 
Abood argued that collective bargaining with a govern­
ment employer, unlike collective bargaining in the private
sector, involves “inherently ‘political’ ” speech.  431 U. S., 
at 226. The Court did not dispute that characterization,
and in fact conceded that “decisionmaking by a public 
employer is above all a political process” driven more by 
policy concerns than economic ones. Id., at 228; see id., at 
228–231. But (again invoking Hanson), the Abood Court 
asserted that public employees do not have “weightier
First Amendment interest[s]” against compelled speech
than do private employees. Id., at 229. That missed the 
point. Assuming for the sake of argument that the First 
Amendment applies at all to private-sector agency-shop 
arrangements, the individual interests at stake still differ. 
“In the public sector, core issues such as wages, pensions, 
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and benefits are important political issues, but that is
generally not so in the private sector.” Harris, 573 U. S., 
at ___ (slip op., at 17). 

Overlooking the importance of this distinction, “Abood 
failed to appreciate the conceptual difficulty of distin­
guishing in public-sector cases between union expendi­
tures that are made for collective-bargaining purposes and
those that are made to achieve political ends.”  Id., at ___ 
(slip op., at 18). Likewise, “Abood does not seem to have 
anticipated the magnitude of the practical administrative
problems that would result in attempting to classify
public-sector union expenditures as either ‘chargeable’ . . . or 
nonchargeable.” Ibid.  Nor did Abood “foresee the practi­
cal problems that would face objecting nonmembers.”  Id., 
at ___ (slip op., at 19). 

In sum, as detailed in Harris, Abood was not well 
reasoned.25 

B 
Another relevant consideration in the stare decisis 

calculus is the workability of the precedent in question, 
Montejo v. Louisiana, 556 U. S. 778, 792 (2009), and that
factor also weighs against Abood. 

1 
Abood’s line between chargeable and nonchargeable

union expenditures has proved to be impossible to draw 
with precision. We tried to give the line some definition in 
Lehnert.  There, a majority of the Court adopted a three-
part test requiring that chargeable expenses (1) be “ ‘ger­
—————— 

25 Contrary to the dissent’s claim, see post, at 19, and n. 4, the fact 
that “[t]he rationale of [Abood] does not withstand careful analysis” is a 
reason to overrule it, e.g., Lawrence v. Texas, 539 U. S. 558, 577 (2003).
And that is even truer when, as here, the defenders of the precedent do 
not attempt to “defend [its actual] reasoning.”  Citizens United v. 
Federal Election Comm’n, 558 U. S. 310, 363 (2010); id., at 382–385 
(ROBERTS, C. J., concurring). 

http:reasoned.25
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mane’ ” to collective bargaining, (2) be “justified” by the 
government’s labor-peace and free-rider interests, and (3) 
not add “significantly” to the burden on free speech, 500
U. S., at 519, but the Court splintered over the application 
of this test, see id., at 519–522 (plurality opinion); id., at 
533–534 (Marshall, J., concurring in part and dissenting 
in part).  That division was not surprising.  As the Lehnert 
dissenters aptly observed, each part of the majority’s test
“involves a substantial judgment call,” id., at 551 (opinion
of Scalia, J.), rendering the test “altogether malleable” and 
“no[t] principled,” id., at 563 (KENNEDY, J., concurring in
judgment in part and dissenting in part).

Justice Scalia presciently warned that Lehnert’s amor­
phous standard would invite “perpetua[l] give-it-a-try 
litigation,” id., at 551, and the Court’s experience with
union lobbying expenses illustrates the point.  The Lehnert 
plurality held that money spent on lobbying for increased 
education funding was not chargeable.  Id., at 519–522. 
But Justice Marshall—applying the same three-prong
test—reached precisely the opposite conclusion. Id., at 
533–542. And Lehnert failed to settle the matter; States 
and unions have continued to “give it a try” ever since. 

In Knox, for example, we confronted a union’s claim that 
the costs of lobbying the legislature and the electorate 
about a ballot measure were chargeable expenses under 
Lehnert. See Brief for Respondent in Knox v. Service 
Employees, O. T. 2011, No. 10–1121, pp. 48–53.  The Court 
rejected this claim out of hand, 567 U. S., at 320–321, but 
the dissent refused to do so, id., at 336 (opinion of BREYER, 
J.). And in the present case, nonmembers are required to 
pay for unspecified “[l]obbying” expenses and for 
“[s]ervices” that “may ultimately inure to the benefit of the 
members of the local bargaining unit.”  App. to Pet. for 
Cert. 31a–32a. That formulation is broad enough to en­
compass just about anything that the union might choose 
to do. 
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Respondents agree that Abood’s chargeable-
nonchargeable line suffers from “a vagueness problem,” 
that it sometimes “allows what it shouldn’t allow,” and 
that “a firm[er] line c[ould] be drawn.”  Tr. of Oral Arg. 
47–48. They therefore argue that we should “consider
revisiting” this part of Abood. Tr. of Oral Arg. 66; see 
Brief for Union Respondent 46–47; Brief for State Re­
spondents 30. This concession only underscores the real- 
ity that Abood has proved unworkable: Not even the par­
ties defending agency fees support the line that it has 
taken this Court over 40 years to draw. 

2 
Objecting employees also face a daunting and expensive 

task if they wish to challenge union chargeability deter­
minations. While Hudson requires a union to provide 
nonmembers with “sufficient information to gauge the
propriety of the union’s fee,” 475 U. S., at 306, the Hudson 
notice in the present case and in others that have come
before us do not begin to permit a nonmember to make
such a determination. 

In this case, the notice lists categories of expenses and
sets out the amount in each category that is said to be
attributable to chargeable and nonchargeable expenses.
Here are some examples regarding the Union respondent’s
expenditures: 
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Category Total Expense 
Chargeable 

Expense 

Salary and
Benefits 

$14,718,708 $11,830,230 

Office Printing,
Supplies, and
Advertising 

$148,272 $127,959 

Postage and
Freight 

$373,509 $268,107 

Telephone $214,820 $192,721 

Convention 
Expense 

$268,855 $268,855 

See App. to Pet. for Cert. 35a–36a.
How could any nonmember determine whether these

numbers are even close to the mark without launching a 
legal challenge and retaining the services of attorneys and 
accountants?  Indeed, even with such services, it would be 
a laborious and difficult task to check these figures.26 

The Union respondent argues that challenging its
chargeability determinations is not burdensome because
the Union pays for the costs of arbitration, see Brief for
Union Respondent 10–11, but objectors must still pay for
the attorneys and experts needed to mount a serious
challenge. And the attorney’s fees incurred in such a 
proceeding can be substantial.  See, e.g., Knox v. Chiang, 
2013 WL 2434606, *15 (ED Cal., June 5, 2013) (attorney’s
fees in Knox exceeded $1 million).  The Union respondent’s 
suggestion that an objector could obtain adequate review 
without even showing up at an arbitration, see App. to 
Pet. for Cert. 40a–41a, is therefore farfetched. 

—————— 
26 For this reason, it is hardly surprising that chargeability issues

have not arisen in many Court of Appeals cases.  See post, at 22 
(KAGAN, J., dissenting). 

http:figures.26
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C 
 Developments since Abood, both factual and legal, have 
also “eroded” the decision’s “underpinnings” and left it an 
outlier among our First Amendment cases.  United States 
v. Gaudin, 515 U. S. 506, 521 (1995). 

1 
Abood pinned its result on the “unsupported empirical 

assumption” that “the principle of exclusive representation 
in the public sector is dependent on a union or agency
shop.” Harris, 573 U. S., at ___ (slip op., at 20); Abood, 
431 U. S., at 220–222.  But, as already noted, experience 
has shown otherwise. See supra, at 11–12. 

It is also significant that the Court decided Abood 
against a very different legal and economic backdrop.
Public-sector unionism was a relatively new phenomenon
in 1977. The first State to permit collective bargaining by
government employees was Wisconsin in 1959, R. Kearney 
& P. Mareschal, Labor Relations in the Public Sector 64 
(5th ed. 2014), and public-sector union membership re­
mained relatively low until a “spurt” in the late 1960’s and 
early 1970’s, shortly before Abood was decided, Freeman, 
Unionism Comes to the Public Sector, 24 J. Econ. Lit. 41, 
45 (1986). Since then, public-sector union membership
has come to surpass private-sector union membership, 
even though there are nearly four times as many total
private-sector employees as public-sector employees.  B. 
Hirsch & D. Macpherson, Union Membership and Earn­
ings Data Book 9–10, 12, 16 (2013 ed.). 

This ascendance of public-sector unions has been 
marked by a parallel increase in public spending.  In 1970, 
total state and local government expenditures amounted
to $646 per capita in nominal terms, or about $4,000 per 
capita in 2014 dollars. See Dept. of Commerce, Statistical
Abstract of the United States: 1972, p. 419; CPI Inflation 
Calculator, BLS, http://data.bls.gov/cgi-bin/cpicalc.pl. By 

http://data.bls.gov/cgi-bin/cpicalc.pl
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2014, that figure had ballooned to approximately $10,238 
per capita.  ProQuest, Statistical Abstract of the United 
States: 2018, pp. 17, Table 14, 300, Table 469.  Not all that 
increase can be attributed to public-sector unions, of 
course, but the mounting costs of public-employee wages, 
benefits, and pensions undoubtedly played a substantial
role. We are told, for example, that Illinois’ pension funds
are underfunded by $129 billion as a result of generous
public-employee retirement packages.  Brief for Jason R. 
Barclay et al. as Amici Curiae 9, 14. Unsustainable collective-
bargaining agreements have also been blamed for multiple 
municipal bankruptcies.  See Brief for State of Michigan
et al. as Amici Curiae 10–19. These developments, and
the political debate over public spending and debt they
have spurred, have given collective-bargaining issues a 
political valence that Abood did not fully appreciate. 

2 
Abood is also an “anomaly” in our First Amendment

jurisprudence, as we recognized in Harris and Knox. 
Harris, supra, at ___ (slip op., at 8); Knox, 567 U. S., at 
311. This is not an altogether new observation.  In Abood 
itself, Justice Powell faulted the Court for failing to per­
form the “ ‘exacting scrutiny’ ” applied in other cases in­
volving significant impingements on First Amendment 
rights. 431 U. S., at 259; see id., at 259–260, and n. 14. 
Our later cases involving compelled speech and associa­
tion have also employed exacting scrutiny, if not a more
demanding standard. See, e.g., Roberts, 468 U. S., at 623; 
United Foods, 533 U. S., at 414.  And we have more re­
cently refused, even in agency-fee cases, to extend Abood 
beyond circumstances where it directly controls.  See 
Knox, supra, at 314; Harris, supra, at ___–___ (slip op., at 
28–29). 

Abood particularly sticks out when viewed against our 
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cases holding that public employees generally may not be 
required to support a political party.  See Elrod, 427 U. S. 
347; Branti, 445 U. S. 507; Rutan, 497 U. S. 62; O’Hare 
Truck Service, Inc. v. City of Northlake, 518 U. S. 712 
(1996). The Court reached that conclusion despite a “long 
tradition” of political patronage in government.  Rutan, 
supra, at 95 (Scalia, J., dissenting); see also Elrod, 427 
U. S., at 353 (plurality opinion); id., at 377–378 (Powell, 
J., dissenting). It is an odd feature of our First Amend­
ment cases that political patronage has been deemed 
largely unconstitutional, while forced subsidization of
union speech (which has no such pedigree) has been largely 
permitted. As Justice Powell observed: “I am at a loss 
to understand why the State’s decision to adopt the agency
shop in the public sector should be worthy of greater defer­
ence, when challenged on First Amendment grounds, than
its decision to adhere to the tradition of political patron­
age.” Abood, supra, at 260, n. 14 (opinion concurring in 
judgment) (citing Elrod, supra, at 376–380, 382–387 
(Powell, J., dissenting); emphasis added).  We have no 
occasion here to reconsider our political patronage deci­
sions, but Justice Powell’s observation is sound as far as it 
goes. By overruling Abood, we end the oddity of privileg­
ing compelled union support over compelled party support 
and bring a measure of greater coherence to our First 
Amendment law. 

D 
In some cases, reliance provides a strong reason for 

adhering to established law, see, e.g., Hilton v. South 
Carolina Public Railways Comm’n, 502 U. S. 197, 202–203 
(1991), and this is the factor that is stressed most strongly 
by respondents, their amici, and the dissent.  They con­
tend that collective-bargaining agreements now in effect 
were negotiated with agency fees in mind and that unions
may have given up other benefits in exchange for provi­
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sions granting them such fees. Tr. of Oral Arg. 67–68; see 
Brief for State Respondents 54; Brief for Union Respond­
ent 50; post, at 22–26 (KAGAN, J., dissenting).  In this case, 
however, reliance does not carry decisive weight. 

For one thing, it would be unconscionable to permit free
speech rights to be abridged in perpetuity in order to 
preserve contract provisions that will expire on their own 
in a few years’ time.  “The fact that [public-sector unions] 
may view [agency fees] as an entitlement does not estab­
lish the sort of reliance interest that could outweigh the 
countervailing interest that [nonmembers] share in having 
their constitutional rights fully protected.” Arizona v. 
Gant, 556 U. S. 332, 349 (2009). 
 For another, Abood does not provide “a clear or easily
applicable standard, so arguments for reliance based on its
clarity are misplaced.” South Dakota v. Wayfair, Inc., 
ante, at 20; see supra, at 38–41. 

This is especially so because public-sector unions have 
been on notice for years regarding this Court’s misgivings 
about Abood. In Knox, decided in 2012, we described 
Abood as a First Amendment “anomaly.”  567 U. S., at 
311. Two years later in Harris, we were asked to overrule 
Abood, and while we found it unnecessary to take that 
step, we cataloged Abood’s many weaknesses. In 2015, we 
granted a petition for certiorari asking us to review a
decision that sustained an agency-fee arrangement under 
Abood. Friedrichs v. California Teachers Assn., 576 U. S. 
___.  After exhaustive briefing and argument on the ques­
tion whether Abood should be overruled, we affirmed the 
decision below by an equally divided vote.  578 U. S. ___ 
(2016) (per curiam). During this period of time, any public-
sector union seeking an agency-fee provision in a collective-
bargaining agreement must have understood that the 
constitutionality of such a provision was uncertain. 

That is certainly true with respect to the collective-
bargaining agreement in the present case.  That agree­



  

 

 

 
  
 

  
 

 
 
 

 

  
 
  

  
  

 
   

46 JANUS v. STATE, COUNTY, AND MUNICIPAL EMPLOYEES 

Opinion of the Court 

ment initially ran from July 1, 2012, until June 30, 2015. 
App. 331. Since then, the agreement has been extended
pursuant to a provision providing for automatic renewal
for an additional year unless either party gives timely
notice that it desires to amend or terminate the contract. 
Ibid. Thus, for the past three years, the Union could not
have been confident about the continuation of the agency-
fee arrangement for more than a year at a time.

Because public-sector collective-bargaining agreements
are generally of rather short duration, a great many of
those now in effect probably began or were renewed since 
Knox (2012) or Harris (2014). But even if an agreement 
antedates those decisions, the union was able to protect 
itself if an agency-fee provision was essential to the overall 
bargain. A union’s attorneys undoubtedly understand 
that if one provision of a collective-bargaining agreement 
is found to be unlawful, the remaining provisions are
likely to remain in effect.  See NLRB v. Rockaway News 
Supply Co., 345 U. S. 71, 76–79 (1953); see also 8 R. Lord,
Williston on Contracts §19:70 (4th ed. 2010).  Any union
believing that an agency-fee provision was essential to its
bargain could have insisted on a provision giving it greater 
protection. The agreement in the present case, by con­
trast, provides expressly that the invalidation of any part 
of the agreement “shall not invalidate the remaining 
portions,” which “shall remain in full force and effect.”
App. 328. Such severability clauses ensure that “entire
contracts” are not “br[ought] down” by today’s ruling. 
Post, at 23, n. 5 (KAGAN, J., dissenting).

In short, the uncertain status of Abood, the lack of 
clarity it provides, the short-term nature of collective-
bargaining agreements, and the ability of unions to protect 
themselves if an agency-fee provision was crucial to its
bargain all work to undermine the force of reliance as a 
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factor supporting Abood.27 

* * * 
We recognize that the loss of payments from nonmem­

bers may cause unions to experience unpleasant transition 
costs in the short term, and may require unions to make 
adjustments in order to attract and retain members.  But 
we must weigh these disadvantages against the consider­
able windfall that unions have received under Abood for 
the past 41 years.  It is hard to estimate how many bil­
lions of dollars have been taken from nonmembers and 
transferred to public-sector unions in violation of the First
Amendment. Those unconstitutional exactions cannot be 
allowed to continue indefinitely.

All these reasons—that Abood’s proponents have aban­
doned its reasoning, that the precedent has proved un­
workable, that it conflicts with other First Amendment 
decisions, and that subsequent developments have eroded 
its underpinnings—provide the “ ‘special justification[s]’ ” 
for overruling Abood. Post, at 19 (KAGAN, J., dissenting) 
(quoting Kimble v. Marvel Entertainment, LLC, 576 U. S.
 
___, ___ (2015) (slip op., at 8)).28
 

—————— 

27 The dissent emphasizes another type of reliance, namely, that

“[o]ver 20 States have by now enacted statutes authorizing [agency-fee]
provisions.” Post, at 23. But as we explained in Citizens United, “[t]his 
is not a compelling interest for stare decisis. If it were, legislative acts 
could prevent us from overruling our own precedents, thereby interfer­
ing with our duty ‘to say what the law is.’ ”  558 U. S., at 365 (quoting 
Marbury v. Madison, 1 Cranch 137, 177 (1803)).  Nor does our decision 
“ ‘require an extensive legislative response.’ ”  Post, at 23. States can 
keep their labor-relations systems exactly as they are—only they 
cannot force nonmembers to subsidize public-sector unions.  In this 
way, these States can follow the model of the federal government and
28 other States. 

28 Unfortunately, the dissent sees the need to resort to accusations
that we are acting like “black-robed rulers” who have shut down an
“energetic policy debate.” Post, at 27–28.  We certainly agree that
judges should not “overrid[e] citizens’ choices” or “pick the winning 

http:Abood.27
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VII 
For these reasons, States and public-sector unions may 

no longer extract agency fees from nonconsenting employ­
ees. Under Illinois law, if a public-sector collective-
bargaining agreement includes an agency-fee provision
and the union certifies to the employer the amount of the 
fee, that amount is automatically deducted from the non­
member’s wages. §315/6(e).  No form of employee consent 
is required.

This procedure violates the First Amendment and can­
not continue. Neither an agency fee nor any other pay­
ment to the union may be deducted from a nonmember’s 
wages, nor may any other attempt be made to collect such
a payment, unless the employee affirmatively consents to 
pay. By agreeing to pay, nonmembers are waiving their 
First Amendment rights, and such a waiver cannot be
presumed. Johnson v. Zerbst, 304 U. S. 458, 464 (1938); 
see also Knox, 567 U. S., at 312–313.  Rather, to be effec­
tive, the waiver must be freely given and shown by “clear 
and compelling” evidence. Curtis Publishing Co. v. Butts, 
388 U. S. 130, 145 (1967) (plurality opinion); see also 
College Savings Bank v. Florida Prepaid Postsecondary 
Ed. Expense Bd., 527 U. S. 666, 680–682 (1999).  Unless 
employees clearly and affirmatively consent before any 
money is taken from them, this standard cannot be met. 

—————— 

side,” ibid.—unless the Constitution commands that they do so.  But 
when a federal or state law violates the Constitution, the American 
doctrine of judicial review requires us to enforce the Constitution. 
Here, States with agency-fee laws have abridged fundamental free 
speech rights.  In holding that these laws violate the Constitution, we
are simply enforcing the First Amendment as properly understood, 
“[t]he very purpose of [which] was to withdraw certain subjects from
the vicissitudes of political controversy, to place them beyond the reach 
of majorities and officials and to establish them as legal principles to be
applied by the courts.”  West Virginia Bd. of Ed. v. Barnette, 319 U. S. 
624, 638 (1943). 
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* * * 
Abood was wrongly decided and is now overruled.  The 

judgment of the United States Court of Appeals for the 
Seventh Circuit is reversed, and the case is remanded for 
further proceedings consistent with this opinion. 

It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 

No. 16–1466 

MARK JANUS, PETITIONER v. AMERICAN FEDER-
ATION OF STATE, COUNTY, AND MUNICIPAL 


EMPLOYEES, COUNCIL 31, ET AL. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE SEVENTH CIRCUIT
 

[June 27, 2018] 


JUSTICE SOTOMAYOR, dissenting. 
I join JUSTICE KAGAN’s dissent in full.  Although I joined 

the majority in Sorrell v. IMS Health Inc., 564 U. S. 552 
(2011), I disagree with the way that this Court has since
interpreted and applied that opinion.  See, e.g., National 
Institute of Family and Life Advocates v. Becerra, ante, 
p. ___. Having seen the troubling development in First 
Amendment jurisprudence over the years, both in this 
Court and in lower courts, I agree fully with JUSTICE 
KAGAN that Sorrell—in the way it has been read by this 
Court—has allowed courts to “wiel[d] the First Amend-
ment in . . . an aggressive way” just as the majority does
today. Post, at 27. 
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SUPREME COURT OF THE UNITED STATES 

No. 16–1466 

MARK JANUS, PETITIONER v. AMERICAN FEDER-
ATION OF STATE, COUNTY, AND MUNICIPAL 


EMPLOYEES, COUNCIL 31, ET AL. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE SEVENTH CIRCUIT
 

[June 27, 2018] 


JUSTICE KAGAN, with whom JUSTICE GINSBURG, 
JUSTICE BREYER, and JUSTICE SOTOMAYOR join,
dissenting. 

For over 40 years, Abood v. Detroit Bd. of Ed., 431 U. S. 
209 (1977), struck a stable balance between public em-
ployees’ First Amendment rights and government entities’ 
interests in running their workforces as they thought 
proper. Under that decision, a government entity could 
require public employees to pay a fair share of the cost 
that a union incurs when negotiating on their behalf over 
terms of employment. But no part of that fair-share pay-
ment could go to any of the union’s political or ideological 
activities. 

That holding fit comfortably with this Court’s general
framework for evaluating claims that a condition of public
employment violates the First Amendment.  The Court’s 
decisions have long made plain that government entities 
have substantial latitude to regulate their employees’ 
speech—especially about terms of employment—in the
interest of operating their workplaces effectively.  Abood 
allowed governments to do just that.  While protecting
public employees’ expression about non-workplace mat-
ters, the decision enabled a government to advance im-
portant managerial interests—by ensuring the presence of 
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an exclusive employee representative to bargain with.  Far 
from an “anomaly,” ante, at 7, the Abood regime was a 
paradigmatic example of how the government can regulate
speech in its capacity as an employer. 

Not any longer.  Today, the Court succeeds in its 6-year
campaign to reverse Abood. See Friedrichs v. California 
Teachers Assn., 578 U. S. ___ (2016) (per curiam); Harris 
v. Quinn, 573 U. S. ___ (2014); Knox v. Service Employees, 
567 U. S. 298 (2012).  Its decision will have large-scale 
consequences.  Public employee unions will lose a secure
source of financial support. State and local governments 
that thought fair-share provisions furthered their inter-
ests will need to find new ways of managing their work-
forces. Across the country, the relationships of public 
employees and employers will alter in both predictable 
and wholly unexpected ways.

Rarely if ever has the Court overruled a decision—let
alone one of this import—with so little regard for the
usual principles of stare decisis. There are no special
justifications for reversing Abood. It has proved workable.
No recent developments have eroded its underpinnings.
And it is deeply entrenched, in both the law and the real
world. More than 20 States have statutory schemes built 
on the decision. Those laws underpin thousands of ongo-
ing contracts involving millions of employees.  Reliance 
interests do not come any stronger than those surrounding 
Abood. And likewise, judicial disruption does not get any 
greater than what the Court does today. I respectfully
dissent. 

I 
I begin with Abood, the 41-year-old precedent the major-

ity overrules.  That case involved a union that had been 
certified as the exclusive representative of Detroit’s public
school teachers. The union’s collective-bargaining agree-
ment with the city included an “agency shop” clause, 
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which required teachers who had not joined the union to 
pay it “a service charge equal to the regular dues required 
of [u]nion members.” Abood, 431 U. S., at 212.  A group of 
non-union members sued over that clause, arguing that it 
violated the First Amendment. 

In considering their challenge, the Court canvassed the
purposes of the “agency shop” clause. It was rooted, the 
Court understood, in the “principle of exclusive union
representation”—a “central element” in “industrial rela-
tions” since the New Deal. Id., at 220.  Significant bene-
fits, the Court explained, could derive from the “designa-
tion of a single [union] representative” for all similarly
situated employees in a workplace.  Ibid. In particular,
such arrangements: “avoid[ ] the confusion that would
result from attempting to enforce two or more agreements 
specifying different terms and conditions of employment”;
“prevent[ ] inter-union rivalries from creating dissension 
within the work force”; “free[ ] the employer from the 
possibility of facing conflicting demands from different
unions”; and “permit[ ] the employer and a single union to 
reach agreements and settlements that are not subject to
attack from rival labor organizations.”  Id., at 220–221. 
As proof, the Court pointed to the example of exclusive-
representation arrangements in the private-employment 
sphere: There, Congress had long thought that such
schemes would promote “peaceful labor relations” and 
“labor stability.” Id., at 219, 229.  A public employer like 
Detroit, the Court believed, could reasonably make the 
same calculation. 

But for an exclusive-bargaining arrangement to work,
such an employer often thought, the union needed ade-
quate funding. Because the “designation of a union as
exclusive representative carries with it great responsibili-
ties,” the Court reasoned, it inevitably also entails sub-
stantial costs. Id., at 221.  “The tasks of negotiating and 
administering a collective-bargaining agreement and 
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representing the interests of employees in settling dis-
putes and processing grievances are continuing and diffi-
cult ones.” Ibid.  Those activities, the Court noted, require
the “expenditure of much time and money”—for example, 
payment for the “services of lawyers, expert negotiators,
economists, and a research staff.” Ibid.  And there is no 
way to confine the union’s services to union members 
alone (and thus to trim costs) because unions must by law 
fairly represent all employees in a given bargaining unit—
union members and non-members alike.  See ibid. 

With all that in mind, the Court recognized why both a
government entity and its union bargaining partner would 
gravitate toward an agency-fee clause. Those fees, the 
Court reasoned, “distribute fairly the cost” of collective
bargaining “among those who benefit”—that is, all em-
ployees in the work unit.  Id., at 222. And they “counter-
act[ ] the incentive that employees might otherwise have
to become ‘free riders.’ ” Ibid.  In other words, an agency-
fee provision prevents employees from reaping all the 
“benefits of union representation”—higher pay, a better 
retirement plan, and so forth—while leaving it to others to 
bear the costs. Ibid. To the Court, the upshot was clear: A
government entity could reasonably conclude that such a
clause was needed to maintain the kind of exclusive bar-
gaining arrangement that would facilitate peaceful and
stable labor relations. 

But the Court acknowledged as well the “First Amend-
ment interests” of dissenting employees.  Ibid.  It recog-
nized that some workers might oppose positions the union 
takes in collective bargaining, or even “unionism itself.” 
Ibid. And still more, it understood that unions often 
advance “political and ideological” views outside the 
collective-bargaining context—as when they “contribute to
political candidates.” Id., at 232, 234. Employees might 
well object to the use of their money to support such “ideo-
logical causes.” Id., at 235. 



  
 

 

 

  
 
 

 

 

 

 
 

 

 

  
 

  
 
  

5 Cite as: 585 U. S. ____ (2018) 

KAGAN, J., dissenting 

So the Court struck a balance, which has governed this
area ever since. On the one hand, employees could be
required to pay fees to support the union in “collective
bargaining, contract administration, and grievance ad-
justment.” Id., at 225–226.  There, the Court held, the 
“important government interests” in having a stably 
funded bargaining partner justify “the impingement upon” 
public employees’ expression. Id., at 225. But on the 
other hand, employees could not be compelled to fund the
union’s political and ideological activities.  Outside the 
collective-bargaining sphere, the Court determined, an
employee’s First Amendment rights defeated any conflict-
ing government interest.  See id., at 234–235. 

II 
Unlike the majority, I see nothing “questionable” about 

Abood’s analysis. Ante, at 7 (quoting Harris, 573 U. S., at 
___ (slip op., at 17)).  The decision’s account of why some
government entities have a strong interest in agency fees 
(now often called fair-share fees) is fundamentally sound.
And the balance Abood struck between public employers’ 
interests and public employees’ expression is right at 
home in First Amendment doctrine. 

A 
Abood’s reasoning about governmental interests has

three connected parts.  First, exclusive representation
arrangements benefit some government entities because 
they can facilitate stable labor relations. In particular,
such arrangements eliminate the potential for inter-union 
conflict and streamline the process of negotiating terms of
employment.  See 431 U. S., at 220–221. Second, the 
government may be unable to avail itself of those benefits
unless the single union has a secure source of funding.
The various tasks involved in representing employees cost 
money; if the union doesn’t have enough, it can’t be an 
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effective employee representative and bargaining partner.
See id., at 221. And third, agency fees are often needed to
ensure such stable funding.  That is because without those 
fees, employees have every incentive to free ride on the 
union dues paid by others.  See id., at 222. 

The majority does not take issue with the first point.
See ante, at 33 (It is “not disputed that the State may 
require that a union serve as exclusive bargaining agent 
for its employees” in order to advance the State’s “inter-
ests as an employer”). The majority claims that the sec-
ond point never appears in Abood, but is willing to assume 
it for the sake of argument. See ante, at 31–32; but see 
Abood, 431 U. S., at 221 (The tasks of an exclusive repre-
sentative “often entail expenditure of much time and 
money”). So the majority stakes everything on the third 
point—the conclusion that maintaining an effective sys-
tem of exclusive representation often entails agency fees. 
Ante, at 12 (It “is simply not true” that exclusive represen-
tation and agency fees are “inextricably linked”); see ante, 
at 14. 

But basic economic theory shows why a government 
would think that agency fees are necessary for exclusive
representation to work. What ties the two together, as 
Abood recognized, is the likelihood of free-riding when fees
are absent. Remember that once a union achieves 
exclusive-representation status, the law compels it to 
fairly represent all workers in the bargaining unit, whether 
or not they join or contribute to the union.  See supra, at 4. 
Because of that legal duty, the union cannot give special
advantages to its own members. And that in turn creates
a collective action problem of nightmarish proportions.
Everyone—not just those who oppose the union, but also
those who back it—has an economic incentive to withhold 
dues; only altruism or loyalty—as against financial self-
interest—can explain why an employee would pay the 
union for its services. And so emerged Abood’s rule allow-
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ing fair-share agreements: That rule ensured that a union 
would receive sufficient funds, despite its legally imposed 
disability, to effectively carry out its duties as exclusive 
representative of the government’s employees.

The majority’s initial response to this reasoning is
simply to dismiss it.  “[F]ree rider arguments,” the majority
pronounces, “are generally insufficient to overcome First 
Amendment objections.” Ante, at 13 (quoting Knox, 567 
U. S., at 311).  “To hold otherwise,” it continues, “would 
have startling consequences” because “[m]any private 
groups speak out” in ways that will “benefit[ ] nonmem-
bers.” Ante, at 13.  But that disregards the defining char-
acteristic of this free-rider argument—that unions, unlike 
those many other private groups, must serve members and 
non-members alike. Groups advocating for “senior citizens 
or veterans” (to use the majority’s examples) have no legal
duty to provide benefits to all those individuals: They can 
spur people to pay dues by conferring all kinds of special
advantages on their dues-paying members.  Unions are— 
by law—in a different position, as this Court has long 
recognized. See, e.g., Machinists v. Street, 367 U. S. 740, 
762 (1961).  Justice Scalia, responding to the same argu-
ment as the majority’s, may have put the point best. In a 
way that is true of no other private group, the “law re-
quires the union to carry” non-members—“indeed, requires
the union to go out of its way to benefit [them], even at the
expense of its other interests.”  Lehnert v. Ferris Faculty 
Assn., 500 U. S. 507, 556 (1991) (opinion concurring in
part and dissenting in part). That special feature was
what justified Abood: “Where the state imposes upon the 
union a duty to deliver services, it may permit the union to 
demand reimbursement for them.”  500 U. S., at 556. 

The majority’s fallback argument purports to respond to 
the distinctive position of unions, but still misses Abood’s 
economic insight.  Here, the majority delivers a four-page
exegesis on why unions will seek to serve as an exclusive 
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bargaining representative even “if they are not given 
agency fees.” Ante, at 14; see ante, at 14–17. The gist of
the account is that “designation as the exclusive repre-
sentative confers many benefits,” which outweigh the costs
of providing services to non-members.  Ante, at 15. But 
that response avoids the key question, which is whether 
unions without agency fees will be able to (not whether 
they will want to) carry on as an effective exclusive repre-
sentative. And as to that question, the majority again 
fails to reckon with how economically rational actors
behave—in public as well as private workplaces.  Without 
a fair-share agreement, the class of union non-members 
spirals upward. Employees (including those who love the
union) realize that they can get the same benefits even if
they let their memberships expire. And as more and more 
stop paying dues, those left must take up the financial 
slack (and anyway, begin to feel like suckers)—so they too
quit the union.  See Ichniowski & Zax, Right-to-Work 
Laws, Free Riders, and Unionization in the Local Public 
Sector, 9 J. Labor Economics 255, 257 (1991).1  And when 
the vicious cycle finally ends, chances are that the union
will lack the resources to effectively perform the responsi-
—————— 

1 The majority relies on statistics from the federal workforce (where
agency fees are unlawful) to suggest that public employees do not act in
accord with economic logic.  See ante, at 12. But first, many fewer 
federal employees pay dues than have voted for a union to represent 
them, indicating that free-riding in fact pervades the federal sector. 
See, e.g., R. Kearney & P. Mareschal, Labor Relations in the Public
Sector 26 (5th ed. 2014).  And second, that sector is not typical of other 
public workforces.  Bargaining in the federal sphere is limited; most
notably, it does not extend to wages and benefits.  See Fort Stewart 
Schools v. FLRA, 495 U. S. 641, 649 (1990).  That means union operat-
ing expenses are lower than they are elsewhere.  And the gap further 
widens because the federal sector uses large, often national, bargaining
units that provide unions with economies of scale.  See Brief for Inter-
national Brotherhood of Teamsters as Amicus Curiae 7.  For those  
reasons, the federal workforce is the wrong place to look for meaningful
empirical evidence on the issues here. 
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bilities of an exclusive representative—or, in the worst 
case, to perform them at all.  The result is to frustrate the 
interests of every government entity that thinks a strong
exclusive-representation scheme will promote stable labor 
relations. 

Of course, not all public employers will share that view. 
Some would rather not bargain with an exclusive repre-
sentative. Others would prefer that representative to be
poorly funded—to serve more as a front than an effectual 
bargaining partner. But as reflected in the number of fair-
share statutes and contracts across the Nation, see supra,
at 2, many government entities think that effective exclu-
sive representation makes for good labor relations—and
recognize, just as Abood did, that representation of that
kind often depends on agency fees.  See, e.g., Harris, 573 
U. S., at ___ (slip op., at 24) (KAGAN, J., dissenting) (de-
scribing why Illinois thought that bargaining with an 
adequately funded exclusive representative of in-home 
caregivers would enable the State to better serve its dis- 
abled citizens). Abood respected that state interest; today’s
majority fails even to understand it.  Little wonder that 
the majority’s First Amendment analysis, which involves
assessing the government’s reasons for imposing agency 
fees, also comes up short. 

B 
1 

In many cases over many decades, this Court has ad-
dressed how the First Amendment applies when the gov-
ernment, acting not as sovereign but as employer, limits
its workers’ speech.  Those decisions have granted sub-
stantial latitude to the government, in recognition of its
significant interests in managing its workforce so as to
best serve the public. Abood fit neatly with that caselaw,
in both reasoning and result. Indeed, its reversal today
creates a significant anomaly—an exception, applying to 
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union fees alone, from the usual rules governing public 
employees’ speech.

“Time and again our cases have recognized that the
Government has a much freer hand” in dealing with its
employees than with “citizens at large.”  NASA v. Nelson, 
562 U. S. 134, 148 (2011) (internal quotation marks omit-
ted). The government, we have stated, needs to run “as
effectively and efficiently as possible.” Engquist v. Oregon 
Dept. of Agriculture, 553 U. S. 591, 598 (2008) (internal 
quotation marks omitted). That means it must be able, 
much as a private employer is, to manage its workforce as 
it thinks fit. A public employee thus must submit to “cer-
tain limitations on his or her freedom.”  Garcetti v. Ce-
ballos, 547 U. S. 410, 418 (2006).  Government workers, of 
course, do not wholly “lose their constitutional rights when
they accept their positions.”  Engquist, 553 U. S., at 600. 
But under our precedent, their rights often yield when
weighed “against the realities of the employment context.” 
Ibid.  If it were otherwise—if every employment decision
were to “bec[o]me a constitutional matter”—“the Govern-
ment could not function.” NASA, 562 U. S., at 149 (inter-
nal quotation marks omitted).

Those principles apply with full force when public 
employees’ expressive rights are at issue.  As we have ex-
plained: “Government employers, like private employers, 
need a significant degree of control over their employees’
words” in order to “efficient[ly] provi[de] public services.” 
Garcetti, 547 U. S., at 418.  Again, significant control does
not mean absolute authority. In particular, the Court has
guarded against government efforts to “leverage the em-
ployment relationship” to shut down its employees’ speech
as private citizens. Id., at 419.  But when the government 
imposes speech restrictions relating to workplace opera-
tions, of the kind a private employer also would, the Court 
reliably upholds them.  See, e.g., id., at 426; Connick v. 
Myers, 461 U. S. 138, 154 (1983). 
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In striking the proper balance between employee speech 
rights and managerial interests, the Court has long ap-
plied a test originating in Pickering v. Board of Ed. of 
Township High School Dist. 205, Will Cty., 391 U. S. 563 
(1968). That case arose out of an individual employment 
action: the firing of a public school teacher. As we later 
described the Pickering inquiry, the Court first asks 
whether the employee “spoke as a citizen on a matter of
public concern.” Garcetti, 547 U. S., at 418.  If she did 
not—but rather spoke as an employee on a workplace
matter—she has no “possibility of a First Amendment 
claim”: A public employer can curtail her speech just as a 
private one could. Ibid.  But if she did speak as a citizen
on a public matter, the public employer must demonstrate
“an adequate justification for treating the employee differ-
ently from any other member of the general public.”  Ibid. 
The government, that is, needs to show that legitimate 
workplace interests lay behind the speech regulation. 

Abood coheres with that framework.  The point here is
not, as the majority suggests, that Abood is an overt, one-
to-one “application of Pickering.” Ante, at 26.  It is not.  
Abood related to a municipality’s labor policy, and so the
Court looked to prior cases about unions, not to Pickering’s 
analysis of an employee’s dismissal.  (And truth be told, 
Pickering was not at that time much to look at: What the 
Court now thinks of as the two-step Pickering test, as the 
majority’s own citations show, really emerged from Garcetti 
and Connick—two cases post-dating Abood. See ante, at 
22.)2  But Abood and Pickering raised variants of the same 
basic issue: the extent of the government’s authority to 
—————— 

2 For those reasons, it is not surprising that the “categorization
schemes” in Abood and Pickering are not precisely coterminous. Ante, 
at 25. The two cases are fraternal rather than identical twins—both 
standing for the proposition that the government receives great defer-
ence when it regulates speech as an employer rather than as a sover-
eign. See infra this page and 12–13. 
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make employment decisions affecting expression.  And in 
both, the Court struck the same basic balance, enabling 
the government to curb speech when—but only when—the
regulation was designed to protect its managerial inter-
ests. Consider the parallels:

Like Pickering, Abood drew the constitutional line by 
analyzing the connection between the government’s man-
agerial interests and different kinds of expression. The 
Court first discussed the use of agency fees to subsidize
the speech involved in “collective bargaining, contract
administration, and grievance adjustment.”  431 U. S., at 
225–226. It understood that expression (really, who would 
not?) as intimately tied to the workplace and employment 
relationship. The speech was about “working conditions, 
pay, discipline, promotions, leave, vacations, and termina-
tions,” Borough of Duryea v. Guarnieri, 564 U. S. 379, 391 
(2011); the speech occurred (almost always) in the work-
place; and the speech was directed (at least mainly) to the
employer. As noted earlier, Abood described the manage-
rial interests of employers in channeling all that speech
through a single union.  See 431 U. S., at 220–222, 224– 
226; supra, at 3. And so Abood allowed the government to
mandate fees for collective bargaining—just as Pickering
permits the government to regulate employees’ speech on 
similar workplace matters. But still, Abood realized that 
compulsion could go too far.  The Court barred the use of 
fees for union speech supporting political candidates or 
“ideological causes.” 431 U. S., at 235.  That speech, it
understood, was “unrelated to [the union’s] duties as
exclusive bargaining representative,” but instead was 
directed at the broader public sphere. Id., at 234.  And for 
that reason, the Court saw no legitimate managerial
interests in compelling its subsidization.  The employees’
First Amendment claims would thus prevail—as, again,
they would have under Pickering. 

Abood thus dovetailed with the Court’s usual attitude in 
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First Amendment cases toward the regulation of public
employees’ speech. That attitude is one of respect—even 
solicitude—for the government’s prerogatives as an em-
ployer. So long as the government is acting as an employ-
er—rather than exploiting the employment relationship 
for other ends—it has a wide berth, comparable to that of 
a private employer. And when the regulated expression 
concerns the terms and conditions of employment—the
very stuff of the employment relationship—the govern-
ment really cannot lose. There, managerial interests are
obvious and strong.  And so government employees are . . . 
just employees, even though they work for the govern-
ment. Except that today the government does lose, in a 
first for the law.  Now, the government can constitutionally
adopt all policies regulating core workplace speech in 
pursuit of managerial goals—save this single one. 

2 
The majority claims it is not making a special and un-

justified exception. It offers two main reasons for declin-
ing to apply here our usual deferential approach, as exem-
plified in Pickering, to the regulation of public employee 
speech. First, the majority says, this case involves a 
“blanket” policy rather than an individualized employment
decision, so Pickering is a “painful fit.”  Ante, at 23. Sec-
ond, the majority asserts, the regulation here involves 
compelling rather than restricting speech, so the pain gets 
sharper still. See ante, at 24–25. And finally, the majority
claims that even under the solicitous Pickering standard, 
the government should lose, because the speech here 
involves a matter of public concern and the government’s
managerial interests do not justify its regulation.  See 
ante, at 27–31. The majority goes wrong at every turn.

First, this Court has applied the same basic approach
whether a public employee challenges a general policy or 
an individualized decision. Even the majority must con-
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cede that “we have sometimes looked to Pickering in con-
sidering general rules that affect broad categories of em-
ployees.” Ante, at 23. In fact, the majority cannot come up 
with any case in which we have not done so. All it can 
muster is one case in which while applying the Pickering 
test to a broad rule—barring any federal employee from
accepting any payment for any speech or article on any 
topic—the Court noted that the policy’s breadth would 
count against the government at the test’s second step. 
See United States v. Treasury Employees, 513 U. S. 454 
(1995). Which is completely predictable.  The inquiry at 
that stage, after all, is whether the government has an
employment-related interest in going however far it has 
gone—and in Treasury Employees, the government had 
indeed gone far. (The Court ultimately struck down the 
rule because it applied to speech in which the government 
had no identifiable managerial interest.  See id., at 470, 
477.) Nothing in Treasury Employees suggests that the
Court defers only to ad hoc actions, and not to general 
rules, about public employee speech.  That would be a 
perverse regime, given the greater regularity of rulemak-
ing and the lesser danger of its abuse.  So I would wager a
small fortune that the next time a general rule governing 
public employee speech comes before us, we will dust off 
Pickering. 

Second, the majority’s distinction between compelling 
and restricting speech also lacks force.  The majority
posits that compelling speech always works a greater 
injury, and so always requires a greater justification.  See 
ante, at 8. But the only case the majority cites for that
reading of our precedent is possibly (thankfully) the most 
exceptional in our First Amendment annals: It involved 
the state forcing children to swear an oath contrary to
their religious beliefs. See ibid. (quoting West Virginia 
Bd. of Ed. v. Barnette, 319 U. S. 624 (1943)).  Regulations
challenged as compelling expression do not usually look 
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anything like that—and for that reason, the standard 
First Amendment rule is that the “difference between 
compelled speech and compelled silence” is “without con-
stitutional significance.” Riley v. National Federation of 
Blind of N. C., Inc., 487 U. S. 781, 796 (1988); see Wooley 
v. Maynard, 430 U. S. 705, 714 (1977) (referring to “[t]he 
right to speak and the right to refrain from speaking” as
“complementary components” of the First Amendment).
And if anything, the First Amendment scales tip the oppo-
site way when (as here) the government is not compelling
actual speech, but instead compelling a subsidy that oth-
ers will use for expression.  See Brief for Eugene Volokh 
et al. as Amici Curiae 4–5 (offering many examples to
show that the First Amendment “simply do[es] not guar-
antee that one’s hard-earned dollars will never be spent on 
speech one disapproves of ”).3  So when a  government
mandates a speech subsidy from a public employee—here, 
we might think of it as levying a tax to support collective
bargaining—it should get at least as much deference as 
when it restricts the employee’s speech.  As this case 
shows, the former may advance a managerial interest as 
well as the latter—in which case the government’s “freer
hand” in dealing with its employees should apply with 
equal (if not greater) force.  NASA, 562 U. S., at 148. 

Third and finally, the majority errs in thinking that
under the usual deferential approach, the government 
should lose this case. The majority mainly argues here 

—————— 
3 That’s why this Court has blessed the constitutionality of compelled 

speech subsidies in a variety of cases beyond Abood, involving a variety
of contexts beyond labor relations.  The list includes mandatory fees
imposed on state bar members (for professional expression); university 
students (for campus events); and fruit processors (for generic advertis-
ing). See Keller v. State Bar of Cal., 496 U. S. 1, 14 (1990); Board of 
Regents of Univ. of Wis. System v. Southworth, 529 U. S. 217, 233 
(2000); Glickman v. Wileman Brothers & Elliott, Inc., 521 U. S. 457, 474 
(1997); see also infra, at 20. 
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that, at Pickering’s first step, “union speech in collective
bargaining” is a “matter of great public concern” because it 
“affect[s] how public money is spent” and addresses “other 
important matters” like teacher merit pay or tenure.  Ante, 
at 27, 29 (internal quotation marks omitted). But to start, 
the majority misunderstands the threshold inquiry set out 
in Pickering and later cases. The question is not, as the
majority seems to think, whether the public is, or should 
be, interested in a government employee’s speech. In-
stead, the question is whether that speech is about and 
directed to the workplace—as contrasted with the broader 
public square.  Treasury Employees offers the Court’s 
fullest explanation. The Court held there that the gov-
ernment’s policy prevented employees from speaking as 
“citizen[s]” on “matters of public concern.”  513 U. S., at 
466 (quoting Pickering, 391 U. S., at 568).  Why?  Because 
the speeches and articles “were addressed to a public 
audience, were made outside the workplace, and involved
content largely unrelated to their Government employ-
ment.” 513 U. S., at 466; see id., at 465, 470 (repeating 
that analysis twice more). The Court could not have cared 
less whether the speech at issue was “important.”  Ante, at 
29. It instead asked whether the speech was truly of the 
workplace—addressed to it, made in it, and (most of all) 
about it. 

Consistent with that focus, speech about the terms and
conditions of employment—the essential stuff of collective
bargaining—has never survived Pickering’s first step. 
This Court has rejected all attempts by employees to make
a “federal constitutional issue” out of basic “employment 
matters, including working conditions, pay, discipline, 
promotions, leave, vacations, and terminations.”  Guarnieri, 
564 U. S., at 391; see Board of Comm’rs, Wabaunsee 
Cty. v. Umbehr, 518 U. S. 668, 675 (1996) (stating that
public employees’ “speech on merely private employment 
matters is unprotected”).  For that reason, even the Jus-
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tices who originally objected to Abood conceded that the 
use of agency fees for bargaining on “economic issues” like 
“salaries and pension benefits” would not raise significant 
First Amendment questions. 431 U. S., at 263, n. 16 
(Powell, J., concurring in judgment).  Of course, most of 
those issues have budgetary consequences: They “affect[ ] 
how public money is spent.”  Ante, at 29. And some raise 
important non-budgetary disputes; teacher merit pay is a
good example, see ante, at 30.  But arguing about the 
terms of employment is still arguing about the terms of 
employment: The workplace remains both the context and
the subject matter of the expression.  If all that speech
really counted as “of public concern,” as the majority 
suggests, the mass of public employees’ complaints (about
pay and benefits and workplace policy and such) would 
become “federal constitutional issue[s].”  Guarnieri, 564 
U. S., at 391. And contrary to decades’ worth of precedent,
government employers would then have far less control 
over their workforces than private employers do.  See 
supra, at 9–11. 

Consider an analogy, not involving union fees: Suppose
a government entity disciplines a group of (non-unionized) 
employees for agitating for a better health plan at various
inopportune times and places. The better health plan will
of course drive up public spending; so according to the 
majority’s analysis, the employees’ speech satisfies Picker-
ing’s “public concern” test. Or similarly, suppose a public 
employer penalizes a group of (non-unionized) teachers
who protest merit pay in the school cafeteria.  Once again,
the majority’s logic runs, the speech is of “public concern,”
so the employees have a plausible First Amendment claim. 
(And indeed, the majority appears to concede as much, by
asserting that the results in these hypotheticals should
turn on various “factual detail[s]” relevant to the interest 
balancing that occurs at the Pickering test’s second step. 
Ante, at 32, n. 23.)  But in fact, this Court has always 
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understood such cases to end at Pickering’s first step: If an
employee’s speech is about, in, and directed to the work-
place, she has no “possibility of a First Amendment claim.” 
Garcetti, 547 U. S., at 418; see supra, at 11. So take your 
pick. Either the majority is exposing government entities
across the country to increased First Amendment litiga-
tion and liability—and thus preventing them from regulat-
ing their workforces as private employers could.  Or else, 
when actual cases of this kind come around, we will dis-
cover that today’s majority has crafted a “unions only” 
carve-out to our employee-speech law. 

What’s more, the government should prevail even if the
speech involved in collective bargaining satisfies Picker-
ing’s first part.  Recall that the next question is whether
the government has shown “an adequate justification for 
treating the employee differently from any other member 
of the general public.” Garcetti, 547 U. S., at 418; supra,
at 11. That inquiry is itself famously respectful of gov-
ernment interests. This Court has reversed the govern-
ment only when it has tried to “leverage the employment 
relationship” to achieve an outcome unrelated to the
workplace’s “effective functioning.”  Garcetti, 547 U. S., at 
419; Rankin v. McPherson, 483 U. S. 378, 388 (1987).
Nothing like that is true here. As Abood described, many 
government entities have found agency fees the best way 
to ensure a stable and productive relationship with an 
exclusive bargaining agent.  See 431 U. S., at 220–221, 
224–226; supra, at 3–4. And here, Illinois and many 
governmental amici have explained again how agency fees 
advance their workplace goals.  See Brief for State Re-
spondents 12, 36; Brief for Governor Tom Wolf et al. as 
Amici Curiae 21–33. In no other employee-speech case
has this Court dismissed such work-related interests, as 
the majority does here. See supra, at 6–9 (discussing the
majority’s refusal to engage with the logic of the State’s 
position).  Time and again, the Court has instead respected 
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and acceded to those interests—just as Abood did. 
The key point about Abood is that it fit naturally with

this Court’s consistent teaching about the permissibility of 
regulating public employees’ speech.  The Court allows a 
government entity to regulate that expression in aid of
managing its workforce to effectively provide public ser-
vices.  That is just what a government aims to do when it
enforces a fair-share agreement.  And so, the key point 
about today’s decision is that it creates an unjustified hole 
in the law, applicable to union fees alone.  This case is sui 
generis among those addressing public employee speech—
and will almost surely remain so. 

III 
But the worse part of today’s opinion is where the ma-

jority subverts all known principles of stare decisis. The 
majority makes plain, in the first 33 pages of its decision, 
that it believes Abood was wrong.4  But even if that were 
true (which it is not), it is not enough.  “Respecting stare 
decisis means sticking to some wrong decisions.”  Kimble 
v. Marvel Entertainment, LLC, 576 U. S. ___, ___ (2015) 
(slip op., at 7). Any departure from settled precedent (so 
the Court has often stated) demands a “special justifica-
tion—over and above the belief that the precedent was
wrongly decided.”  Id., at ___ (slip op., at 8) (internal quo-
tation marks omitted); see, e.g., Arizona v. Rumsey, 467 
U. S. 203, 212 (1984).  And the majority does not have 
anything close.  To the contrary: all that is “special” in this
case—especially the massive reliance interests at stake—
demands retaining Abood, beyond even the normal 
precedent.

Consider first why these principles about precedent are
so important. Stare decisis—“the idea that today’s Court 
—————— 

4 And then, after ostensibly turning to stare decisis, the majority 
spends another four pages insisting that Abood was “not well rea-
soned,” which is just more of the same.  Ante, at 38; see ante, at 35–38. 
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should stand by yesterday’s decisions”—is “a foundation 
stone of the rule of law.”  Kimble, 576 U. S., at ___ (slip 
op., at 7) (quoting Michigan v. Bay Mills Indian Commu-
nity, 572 U. S. ___, ___ (2014) (slip op., at 15)).  It “pro-
motes the evenhanded, predictable, and consistent devel-
opment” of legal doctrine.  Payne v. Tennessee, 501 U. S. 
808, 827 (1991).  It fosters respect for and reliance on 
judicial decisions. See ibid. And it “contributes to the 
actual and perceived integrity of the judicial process,” 
ibid., by ensuring that decisions are “founded in the law 
rather than in the proclivities of individuals,” Vasquez v. 
Hillery, 474 U. S. 254, 265 (1986).

And Abood is not just any precedent: It is embedded in 
the law (not to mention, as I’ll later address, in the world) 
in a way not many decisions are. Over four decades, this 
Court has cited Abood favorably many times, and has
affirmed and applied its central distinction between the
costs of collective bargaining (which the government can 
charge to all employees) and those of political activities 
(which it cannot).  See, e.g., Locke v. Karass, 555 U. S. 207, 
213–214 (2009); Lehnert, 500 U. S., at 519; Teachers v. 
Hudson, 475 U. S. 292, 301–302 (1986); Ellis v. Railway 
Clerks, 466 U. S. 435, 455–457 (1984).  Reviewing those 
decisions not a decade ago, this Court—unanimously—
called the Abood rule “a general First Amendment princi-
ple.” Locke, 555 U. S., at 213.  And indeed, the Court has 
relied on that rule when deciding cases involving com-
pelled speech subsidies outside the labor sphere—cases
today’s decision does not question.  See, e.g., Keller v. State 
Bar of Cal., 496 U. S. 1, 9–17 (1990) (state bar fees); Board 
of Regents of Univ. of Wis. System v. Southworth, 529 U. S. 
217, 230–232 (2000) (public university student fees); 
Glickman v. Wileman Brothers & Elliott, Inc., 521 U. S. 
457, 471–473 (1997) (commercial advertising assess-
ments); see also n. 3, supra. 

Ignoring our repeated validation of Abood, the majority 
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claims it has become “an outlier among our First Amend-
ment cases.” Ante, at 42.  That claim fails most spectacu-
larly for reasons already discussed: Abood coheres with 
the Pickering approach to reviewing regulation of public
employees’ speech.  See supra, at 11–13.  Needing to 
stretch further, the majority suggests that Abood conflicts 
with “our political patronage decisions.”  Ante, at 44. But 
in fact those decisions strike a balance much like Abood’s. 
On the one hand, the Court has enabled governments to
compel policymakers to support a political party, because 
that requirement (like fees for collective bargaining) can
reasonably be thought to advance the interest in work-
place effectiveness. See Elrod v. Burns, 427 U. S. 347, 
366–367 (1976); Branti v. Finkel, 445 U. S. 507, 517 
(1980). On the other hand, the Court has barred govern-
ments from extending that rule to non-policymaking em-
ployees because that application (like fees for political
campaigns) can’t be thought to promote that interest, see 
Elrod, 427 U. S., at 366; the government is instead trying 
to “leverage the employment relationship” to achieve other 
goals, Garcetti, 547 U. S., at 419.  So all that the majority
has left is Knox and Harris. See ante, at 43. Dicta in 
those recent decisions indeed began the assault on Abood 
that has culminated today. But neither actually ad-
dressed the extent to which a public employer may regu-
late its own employees’ speech.  Relying on them is boot-
strapping—and mocking stare decisis. Don’t like a 
decision? Just throw some gratuitous criticisms into a 
couple of opinions and a few years later point to them as
“special justifications.”

The majority is likewise wrong to invoke “workability”
as a reason for overruling Abood. Ante, at 38. Does Abood 
require drawing a line?  Yes, between a union’s collective-
bargaining activities and its political activities.  Is that 
line perfectly and pristinely “precis[e],” as the majority
demands? Ante, at 38.  Well, not quite that—but as exer-
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cises of constitutional linedrawing go, Abood stands well 
above average. In the 40 years since Abood, this Court 
has had to resolve only a handful of cases raising ques-
tions about the distinction.  To my knowledge, the circuit
courts are not divided on any classification issue; neither
are they issuing distress signals of the kind that some-
times prompt the Court to reverse a decision.  See, e.g., 
Johnson v. United States, 576 U. S. ___ (2015) (overruling 
precedent because of frequent splits and mass confusion). 
And that tranquility is unsurprising: There may be some 
gray areas (there always are), but in the mine run of 
cases, everyone knows the difference between politicking 
and collective bargaining.  The majority cites some disa-
greement in two of the classification cases this Court 
decided—as if non-unanimity among Justices were some-
thing startling.  And it notes that a dissenter in one of 
those cases called the Court’s approach “malleable” and
“not principled,” ante, at 39—as though those weren’t 
stock terms in dissenting vocabulary.  See, e.g., Murr v. 
Wisconsin, 582 U. S. ___, ___ (2017) (ROBERTS, C. J., dis-
senting) (slip op., at 2); Dietz v. Bouldin, 579 U. S. ___, ___ 
(2016) (THOMAS, J., dissenting) (slip op., at 1); Alabama 
Legislative Black Caucus v. Alabama, 575 U. S. ___, ___ 
(2015) (slip op., at 13) (SCALIA, J., dissenting).  As I wrote 
in Harris a few Terms ago: “If the kind of hand-wringing 
about blurry lines that the majority offers were enough to
justify breaking with precedent, we might have to discard 
whole volumes of the U. S. Reports.”  573 U. S., at ___ (slip 
op., at 15).

And in any event, one stare decisis factor—reliance— 
dominates all others here and demands keeping Abood. 
Stare decisis, this Court has held, “has added force when 
the legislature, in the public sphere, and citizens, in the 
private realm, have acted in reliance on a previous deci-
sion.” Hilton v. South Carolina Public Railways Comm’n, 
502 U. S. 197, 202 (1991).  That is because overruling a 
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decision would then “require an extensive legislative
response” or “dislodge settled rights and expectations.” 
Ibid. Both will happen here: The Court today wreaks 
havoc on entrenched legislative and contractual 
arrangements.

Over 20 States have by now enacted statutes authoriz-
ing fair-share provisions. To be precise, 22 States, the 
District of Columbia, and Puerto Rico—plus another two
States for police and firefighter unions.  Many of those
States have multiple statutory provisions, with variations 
for different categories of public employees.  See, e.g., Brief 
for State of California as Amicus Curiae 24–25.  Every one
of them will now need to come up with new ways—
elaborated in new statutes—to structure relations be-
tween government employers and their workers.  The 
majority responds, in a footnote no less, that this is of no 
proper concern to the Court.  See ante, at 47, n. 27.  But in 
fact, we have weighed heavily against “abandon[ing] our 
settled jurisprudence” that “[s]tate legislatures have relied 
upon” it and would have to “reexamine [and amend] their
statutes” if it were overruled.  Allied-Signal, Inc. v. Direc-
tor, Div. of Taxation, 504 U. S. 768, 785 (1992); Hilton, 502 
U. S., at 203. 

Still more, thousands of current contracts covering
millions of workers provide for agency fees.  Usually, this
Court recognizes that “[c]onsiderations in favor of stare 
decisis are at their acme in cases involving property and
contract rights.” Payne, 501 U. S., at 828.  Not today. The 
majority undoes bargains reached all over the country.5  It 
prevents the parties from fulfilling other commitments 
they have made based on those agreements.  It forces the 

—————— 
5 Indeed, some agency-fee provisions, if canceled, could bring down

entire contracts because they lack severability clauses.  See ante, at 46 
(noting that unions could have negotiated for that result); Brief for 
Governor Tom Wolf et al. as Amici Curiae 11. 
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parties—immediately—to renegotiate once-settled terms
and create new tradeoffs. It does so knowing that many of 
the parties will have to revise (or redo) multiple contracts 
simultaneously. (New York City, for example, has agreed 
to agency fees in 144 contracts with 97 public-sector un-
ions. See Brief for New York City Municipal Labor Com-
mittee as Amicus Curiae 4.)  It does so knowing that those
renegotiations will occur in an environment of legal uncer-
tainty, as state governments scramble to enact new labor 
legislation. See supra, at 23. It does so with no real clue 
of what will happen next—of how its action will alter 
public-sector labor relations. It does so even though the
government services affected—policing, firefighting, teach-
ing, transportation, sanitation (and more)—affect the 
quality of life of tens of millions of Americans. 

The majority asserts that no one should care much
because the canceled agreements are “of rather short
duration” and would “expire on their own in a few years’ 
time.” Ante, at 45, 46.  But to begin with, that response 
ignores the substantial time and effort that state legisla-
tures will have to devote to revamping their statutory
schemes. See supra, at 23. And anyway, it misunder-
stands the nature of contract negotiations when the par-
ties have a continuing relationship.  The parties, in renew-
ing an old collective-bargaining agreement, don’t start on 
an empty page.  Instead, various “long-settled” terms—
like fair-share provisions—are taken as a given. Brief for 
Governor Tom Wolf et al. 11; see Brief for New York City
Sergeants Benevolent Assn. as Amicus Curiae 18.  So the 
majority’s ruling does more than advance by a few years a 
future renegotiation (though even that would be signifi-
cant). In most cases, it commands new bargaining over 
how to replace a term that the parties never expected to
change. And not just new bargaining; given the interests 
at stake, complicated and possibly contentious bargaining 
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as well. See Brief for Governor Tom Wolf et al. 11.6 

The majority, though, offers another reason for not
worrying about reliance: The parties, it says, “have been 
on notice for years regarding this Court’s misgivings about 
Abood.” Ante, at 45.  Here, the majority proudly lays
claim to its 6-year crusade to ban agency fees.  In Knox, 
the majority relates, it described Abood as an “anomaly.” 
Ante, at 45 (quoting 567 U. S., at 311).  Then, in Harris, it 
“cataloged Abood’s many weaknesses.” Ante, at 45. 
Finally, in Friedrichs, “we granted a petition for certiorari 
asking us to” reverse Abood, but found ourselves equally 
divided. Ante, at 45. “During this period of time,” the 
majority concludes, public-sector unions “must have un-
derstood that the constitutionality of [an agency-fee]
provision was uncertain.”  Ibid. And so, says the majority, 
they should have structured their affairs accordingly.

But that argument reflects a radically wrong under-
standing of how stare decisis operates. Justice Scalia once 
confronted a similar argument for “disregard[ing] reliance
interests” and showed how antithetical it was to rule-of-
law principles.  Quill Corp. v. North Dakota, 504 U. S. 298, 
320 (1992) (concurring opinion). He noted first what we 
always tell lower courts: “If a precedent of this Court has
direct application in a case, yet appears to rest on reasons 
rejected in some other line of decisions, [they] should
follow the case which directly controls, leaving to this
Court the prerogative of overruling its own decisions.” Id., 

—————— 
6 In a single, cryptic sentence, the majority also claims that argu-

ments about reliance “based on [Abood’s] clarity are misplaced” because 
Abood did not provide a “clear or easily applicable standard” to sepa-
rate fees for collective bargaining from those for political activities. 
Ante, at 45. But to begin, the standard for separating those activities
was clear and workable, as I have already shown.  See supra, at 21–22. 
And in any event, the reliance Abood engendered was based not on the
clarity of that line, but on the clarity of its holding that governments 
and unions could generally agree to fair-share arrangements. 
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at 321 (quoting Rodriguez de Quijas v. Shearson/ 
American Express, Inc., 490 U. S. 477, 484 (1989);
some alterations omitted). That instruction, Justice Scalia 
explained, was “incompatible” with an expectation that
“private parties anticipate our overrulings.”  406 U. S., at 
320. He concluded: “[R]eliance upon a square, unaban-
doned holding of the Supreme Court is always justifiable
reliance.” Ibid.  Abood’s holding was square. It was una-
bandoned before today. It was, in other words, the law— 
however much some were working overtime to make it 
not. Parties, both unions and governments, were thus 
justified in relying on it.  And they did rely, to an extent 
rare among our decisions. To dismiss the overthrowing of 
their settled expectations as entailing no more than some 
“adjustments” and “unpleasant transition costs,” ante, at 
47, is to trivialize stare decisis. 

IV 
There is no sugarcoating today’s opinion.  The majority

overthrows a decision entrenched in this Nation’s law— 
and in its economic life—for over 40 years. As a result, it 
prevents the American people, acting through their state
and local officials, from making important choices about
workplace governance. And it does so by weaponizing the 
First Amendment, in a way that unleashes judges, now 
and in the future, to intervene in economic and regulatory
policy.
 Departures from stare decisis are supposed to be “excep-
tional action[s]” demanding “special justification,” Rum-
sey, 467 U. S., at 212—but the majority offers nothing like
that here. In contrast to the vigor of its attack on Abood, 
the majority’s discussion of stare decisis barely limps to
the finish line. And no wonder: The standard factors this 
Court considers when deciding to overrule a decision all 
cut one way. Abood’s legal underpinnings have not eroded
over time: Abood is now, as it was when issued, consistent 
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with this Court’s First Amendment law.  Abood provided a
workable standard for courts to apply. And Abood has 
generated enormous reliance interests. The majority has 
overruled Abood for no exceptional or special reason, but
because it never liked the decision.  It has overruled Abood 
because it wanted to. 

Because, that is, it wanted to pick the winning side in 
what should be—and until now, has been—an energetic 
policy debate. Some state and local governments (and the
constituents they serve) think that stable unions promote
healthy labor relations and thereby improve the provision 
of services to the public.  Other state and local govern-
ments (and their constituents) think, to the contrary, that 
strong unions impose excessive costs and impair those 
services. Americans have debated the pros and cons for
many decades—in large part, by deciding whether to use 
fair-share arrangements. Yesterday, 22 States were on 
one side, 28 on the other (ignoring a couple of in-
betweeners). Today, that healthy—that democratic— 
debate ends. The majority has adjudged who should 
prevail. Indeed, the majority is bursting with pride over 
what it has accomplished: Now those 22 States, it crows, 
“can follow the model of the federal government and 28 
other States.”  Ante, at 47, n. 27. 

And maybe most alarming, the majority has chosen the 
winners by turning the First Amendment into a sword,
and using it against workaday economic and regulatory 
policy. Today is not the first time the Court has wielded
the First Amendment in such an aggressive way. See, e.g., 
National Institute of Family and Life Advocates v. Becerra, 
ante, p. ___ (invalidating a law requiring medical and 
counseling facilities to provide relevant information to
users); Sorrell v. IMS Health Inc., 564 U. S. 552 (2011) 
(striking down a law that restricted pharmacies from 
selling various data). And it threatens not to be the last. 
Speech is everywhere—a part of every human activity 
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(employment, health care, securities trading, you name it). 
For that reason, almost all economic and regulatory policy 
affects or touches speech. So the majority’s road runs 
long. And at every stop are black-robed rulers overriding 
citizens’ choices.  The First Amendment was meant for 
better things. It was meant not to undermine but to pro-
tect democratic governance—including over the role of 
public-sector unions. 
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INTEREST OF AMICUS CURIAE 

The City of New York submits this brief amicus 
curiae to describe how, decades ago, it came to 
embrace agency fees. This historical perspective 
will illuminate a key backdrop to Abood v. Detroit 
Board of Education, as well as the City’s powerful 
interest, on behalf of all its residents, in the Court’s 
preserving that decision now. 

 
The story centers on a series of paralyzing 

public-sector strikes in the 1960s and 1970s that 
wreaked havoc on millions of City residents, 
including union members and their families but 
hardly limited to them. Garbage piled in streets, 
children missed weeks of school, and subways 
ground to a halt.  

 
When a ban on strikes paired with collective 

bargaining and automatic dues collection proved an 
ineffectual response to the crisis, the City and State 
turned to agency shop agreements as part of a 
broader labor management strategy designed to 
promote labor stability. The City’s collective 
bargaining system flourished thereafter, and its 
success has helped protect public health and safety 
ever since.  

 
 Over the decades, the reliable funding provided 
by agency fees has enabled the City’s public-sector 
unions to pursue informed bargaining strategies 
that benefit the workforce broadly, rather than 
short-term or confrontational approaches designed 
to serve only the interests of those most willing to 
pay union dues. Effective collective bargaining 
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regimes are time- and resource-intensive, and must 
protect all represented employees, whether active 
or inactive, member or nonmember. Financial 
stability helps empower unions to build long-
lasting and constructive bargaining relationships 
with the City, improving the provision of public 
services to the benefit of all residents. Indeed, 
disagreements between the City and its unions now 
rarely result in the sort of public disruption that 
plagued New Yorkers before agency fees were used.  
 
 Agency fees remain critically important. The 
City retains over 380,000 workers—more than all 
but five private employers in the country—and 
nearly all of those workers are currently 
represented by a union. It ranks first nationwide in 
the number of unionized workers it manages. And 
unionized public-sector workers are responsible for 
a wide range of services essential to the operation 
of the nation’s densest and most populous city.  
 
     Overruling Abood would strip jurisdictions like 
New York City of a vital tool that has for years 
promoted productive relationships with  public 
workforces. History shows that millions of everyday 
New Yorkers, including the City’s public 
employees, would ultimately shoulder the cost of 
any resulting discord. That is a risk that should not 
be revived. 
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SUMMARY OF THE ARGUMENT 

Under traditional collective bargaining schemes, 
employees have the right to select a union by 
majority vote to serve as their exclusive 
representative in negotiations. Agency shop 
provisions permit the selected union to charge 
employees who decline to join it a fee to defray the 
cost of its non-political activities that benefit the 
entirety of the workforce it represents. Forty years 
ago, this Court upheld the constitutionality of the 
public-sector agency shop in Abood v. Detroit Board 
of Education.1 Relying on Abood, jurisdictions 
across the nation have legalized and negotiated the 
collection of agency fees to support public-sector 
collective bargaining. 

New York City agrees with respondents that 
agency fees do not run afoul of the First 
Amendment, and that Abood’s decades-old 
precedent should be preserved. In support of these 
contentions, the City submits this brief to highlight 
two points  which illustrate why agency fees are 
central to many public labor management schemes, 
and the strength of the government interest—as 
employer and protector of public welfare—in 
permitting their collection.  

 
First, as the City’s history demonstrates, agency 

fees are a key means of protecting the public from 
the disruption of government services caused by 
                                                 
1 431 U.S. 209 (1977). 
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labor disputes. The City embraced the agency shop 
as part of a comprehensive labor management 
system at a time when existing collective 
bargaining policy proved insufficient to yield a 
reliable alternative to strikes. The change helped to 
stabilize labor relations for the benefit of all City 
residents, not just the City’s workers.  

 
Second, and relatedly, the City’s experience 

rebuts petitioner’s crabbed portrayal of the 
government interest in agency fees. The 
collaborative benefits of strong bargaining 
relationships aside, Petitioner ignores the massive 
public harm that can arise from the disruption of 
public services, especially in large, densely 
populated cities like New York City. Given this 
threat, tools that reduce the risk of public-sector 
strikes—like agency fees—serve a compelling 
government interest that far exceeds mere 
administrative convenience. While different 
jurisdictions may reasonably find different labor 
management strategies better suited for their 
particular circumstances, Abood wisely left those 
choices to the political process. 
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ARGUMENT 

I. The City authorized agency fees in 
response to a series of devastating strikes 
that caused massive public harm. 

The City has found it essential public policy 
both to pursue collective bargaining with public-
sector unions and to promote its effectiveness. 
Successful negotiations not only advance the 
welfare of wage-earners and their families, but 
more broadly serve the public’s strong interest in 
prompt and successful resolution of labor disputes. 
In plain terms, the City’s residents suffer when 
vital public services are interrupted by strikes. 

 
The City had this consideration specifically in 

mind when it pushed for agency fees as part of a 
comprehensive program—based on successful 
private-sector models—that would protect the 
public from the catastrophic harm of public-sector 
strikes. The fees served to buttress the existing 
labor relations framework at a time when collective 
bargaining and union exclusivity alone proved 
inadequate to yield a sufficiently stable and robust 
alternative to strikes.  

 
Certainly, no labor relations system is perfect. 

Nor can the impact of any of its components be 
measured in isolation. But it is undeniable that 
collective bargaining paired with agency fees has 
proven to be a successful formula for promoting 
labor peace in New York City (and across New York 
State).  
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A. The City’s early adoption of public-
sector collective bargaining proved 
insufficient to prevent labor disruption. 

Congress protected private-sector workers’ right 
to organize and bargain in the 1935 National Labor 
Relations Act.2 For decades thereafter, however, no 
similar system existed for public-sector workers. 
Instead, many states, including New York, 
attempted to minimize the damage of public-sector 
labor disputes by simply banning government 
workers from striking and imposing harsh fines on 
violators.3 

 
But banning strikes proved ineffective absent a 

mechanism to address and remedy the root causes 
of labor unrest.4 In response, the City pioneered 
collective bargaining as a means of promoting the 
fair resolution of public-sector labor disputes such 
that employees would not feel compelled to walk 
out on the job. 
                                                 
2 See National Labor Relations Act, ch. 372, § 7, 49 Stat. 449, 
452 (1935) (codified as amended at 29 U.S.C § 157 (2012)). 

3 See Condon-Wadlin Act, ch. 391, 1947 N.Y. Laws 256 
(repealed 1967); see also Terry O’Neil & E.J. McMahon, 
Empire Ctr., SR4-07, Taylor Made: The Cost and 
Consequences of New York’s Public-Sector Labor Laws 3 
(2007), available at http://www.empirecenter.org/wp-content/
uploads/2013/06/Taylor-Made.pdf. 

4 O’Neil & McMahon, supra note 3, at 3 (noting Condon-
Wadlin’s “mixed effectiveness” and that it ultimately was 
deemed “flawed and unenforceable”). 
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In 1958, Mayor Robert F. Wagner issued an 

executive order authorizing collective bargaining 
through public-sector labor unions for certain 
groups of City workers.5 The order recognized that 
“labor disputes between the City and its employees 
[would] be minimized, and that effective operation 
of the City’s affairs in the public interest [would] be 
safeguarded, by permitting employees to 
participate … through their freely chosen 
representatives in the determination of the terms 
and conditions of their employment.”6 It positioned 
the City as “one of the first jurisdictions in the 
nation to adopt an essentially private sector model 
for municipal labor relations.”7 Similar rights 
would not be granted to any State workers until 
1959,8 to federal public employees until 1962,9 or to 
New York State public employees until 1967.10 

                                                 
5 See Ronald Donovan, Administering the Taylor Law: Public 
Employee Relations in New York 14 (1990) (describing the 
Executive Order); O’Neil & McMahon, supra note 3, at 4. 

6 Exec. Order (Mayor Wagner) No. 49 § 2 (1958). 

7 Michael Marmo, More Profile than Courage: The New York 
City Transit Strike of 1966, at 72 (1990). 

8 Donovan, supra note 5, at v; Steven Greenhouse, The 
Wisconsin Legacy, N.Y. Times, Feb. 23, 2014, at BU1. 

9 Exec. Order No. 10,988, 3 C.F.R. 321 (1959–1963).  

10 See Public Employees’ Fair Employment Act (Taylor Law), 
ch. 392, §§ 202–03, 1967 N.Y. Sess. Laws 393, 396 (McKinney) 
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Without agency fees, the right to collectively 
bargain, even when paired with an outright ban on 
public-sector strikes, failed to prevent destructive 
labor disputes. New York City was the epicenter of 
a series of strikes from the mid-1960s through the 
early 1970s. State officials considered the City to be 
the poster child for the failure of then-existing law 
to “protect vital public interests.”11 The effect on 
ordinary New Yorkers, including union members, 
was profound. 
 

 The wave of public-sector strikes began in 1965, 
when eight thousand welfare workers held a 
twenty-eight-day work stoppage, closing two-thirds 
of the City’s welfare centers.12 It disrupted vital 
services for half a million welfare recipients, many 
of them children or seniors.13 
     

                                                                                                 
(codified as amended at N.Y. Civ. Serv. Law §§ 202–03 
(2015)); see also O’Neil & McMahon, supra note 3, at 6. 

11 Letter from Governor’s Comm. on Pub. Emp. Relations to 
Governor Nelson A. Rockefeller 10 (Jan. 23, 1969) (on file 
with the New York City Law Department). 

12 See Joshua B. Freeman, Working-Class New York: Life and 
Labor Since World War II 205 (2000); O’Neil & McMahon, 
supra note 3, at 3. 

13 Emanuel Perlmutter, Welfare Help in a City Curbed by a 
Walkout, N.Y. Times, Jan. 5, 1965, at 1, 21; Emanuel 
Perlmutter, Welfare Strike Due in City Today in Spite of Writ, 
N.Y. Times, Jan. 4, 1965, at 1, 25.  
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     Then, on the following New Year’s Day, transit 
workers began a twelve-day strike—which 
persisted despite a court injunction—that cost the 
City’s economy nearly $9 billion in today’s dollars.14 
The strike effectively shut down the subway and 
bus system, overwhelming railroads, producing 
historic traffic jams, and closing public schools. 
This led the mayor to devise “the most urgent civil 
defense plan New York City has ever had to 
improvise for its own health and safety.”15 The New 
York Times captured the scene: “Seldom in its 
history has New York City been through more 
difficult days, … and not since the draft riots of the 
Civil War has the normal course of life in [the] city 
been more profoundly altered for so many days.”16  
 

In the aftermath of this vast turmoil, the City 
and State governments each made it a priority to 
promote the resolution of labor disputes through an 

                                                 
14 Donovan, supra note 5, at 19; Freeman, supra note 12, at 
211; Marmo, supra note 7, at 151; O’Neil & McMahon, supra 
note 10, at 4; see also News Summary and Index: The Major 
Events of the Day: Transit Strike, N.Y. Times, Jan. 5, 1966, at 
33; $100-Million Loss Each Day Is Seen, N.Y. Times, Jan. 5, 
1966, at 1, 16 

15 Editorial, The Big Crush, N.Y. Times, Jan. 3, 1966, at 26; 
Homer Bigart, New Talks Today: Quill Scores Mayor—Says 
Walkout Could Last for a Month, N.Y. Times, Jan. 2, 1966, at 
1, 58; Strict Rules Set on Travel into the City During Strike, 
N.Y. Times, Jan. 1, 1966, at 1, 6. 

16 Editorial, This Beleaguered City, N.Y. Times, Jan. 12, 1966, 
at 20. 



 
 

10 
 

effective bargaining system. In 1967, based largely 
on the City’s recent experience, New York State 
enacted the Taylor Law to “protect[] the public 
against the disruption of vital public services …, 
while at the same time protecting the rights of 
public employees.”17 The law created a new 
comprehensive scheme for public-sector labor 
relations to address the root causes of labor unrest. 
It paired the State’s prohibition on public employee 
strikes with an overarching process for collective 
bargaining, including an automatic deduction of 
union dues from paychecks (or “dues check-off”). 
The law also established a “new administrative 
agency charged exclusively with the regulation of 
public sector labor relations.”18  

 
Relying on a Taylor Law provision permitting 

local flexibility and experimentation, the City 
enacted its own Collective Bargaining Law, 
creating an Office of Collective Bargaining to 
                                                 
17 Governor’s Comm. on Pub. Emp. Relations, Final Report 9 
(1966) (internal quotation marks omitted) (on file with the 
New York City Law Department); see also Public Employees’ 
Fair Employment Act (Taylor Law), ch. 392, § 200, 1967 N.Y. 
Sess. Laws 393, 394 (McKinney) (codified as amended at N.Y. 
Civ. Serv. Law § 200 (2015)) (describing its purpose as “to 
promote harmonious and cooperative relationships between 
government and its employees and to protect the public by 
assuring, at all times, the orderly and uninterrupted 
operations and functions of government”). 

18 Donovan, supra note 5, at v; O’Neil & McMahon, supra note 
3, at 6. 
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“effectuat[e] sound labor relations and collective 
bargaining between public employers and 
institutions in the city and their employees.”19 The 
legislation took effect on the same day as the 
Taylor Law.20  

 
While a positive step, the new collective-

bargaining laws, without agency shop provisions, 
failed to solve the problem of labor unrest. Instead, 
disagreements between the City and public-sector 
workers continued to impose enormous financial 
costs and public harm: 

 
• In February 1968, a sanitation strike left 

the streets piled with nearly 100,000 tons 
of refuse—enough to fill the Titanic 
twice.21 This led to a proliferation of trash 
fires and the City’s first general health 
emergency since a 1931 polio epidemic.22 
The New York Times likened the City to 
“a vast slum” as “mounds of refuse grew 

                                                 
19 Local Law No. 53 (1967) of City of New York. 

20 John V. Lindsay, City of N.Y., Report Submitted Pursuant 
to Chapter 24, Laws of 1969, Designed to Bring New York 
City's Labor Relations Practices into Substantial Equivalence 
with the Public Employees’ Fair Employment Act 7 (1969) (on 
file with the New York City Law Department). 

21 See Fragrant Days in Fun City, Time, Feb. 16, 1968, at 23; 
Tad Fitch, J. Kent Layton & Bill Wormstedt, On a Sea of 
Glass: The Life and Loss of the RMS Titanic, at App. A (2013). 

22 See Fragrant Days in Fun City, supra note 21, at 23. 



 
 

12 
 

higher and strong winds whirled the filth 
through the streets.”23 

  
• Later in 1968, three teacher walkouts 

caused more than a million children to 
miss thirty-six days of school.24 The City’s 
poorest children were hardest hit: 
240,000 kids went without their free daily 
lunches.25 Some parents fashioned 
improvised classrooms in churches and 
storefronts, while others resorted to 
smashing doors and windows to open 
their children’s schools.26  

 
• In January 1971, the City’s police force 

held an unscheduled walkout (or “wildcat 
strike”). For six days, less than a sixth of 
the City’s patrolmen reported for work.27 

                                                 
23 Emanuel Perlmutter, Shots Are Fired in Refuse Strike; 
Filth Litters City, N.Y. Times, Feb. 5, 1968, at 1, 37. 

24 See Leonard Buder, Strike Cripples Schools, No Settlement 
in Sight, N.Y. Times, Oct. 15, 1968, at 1, 38; Strike’s Bitter 
End, Time, Nov. 29, 1968, at 89. 

25 See Strike’s Bitter End, supra note 24, at 89. 

26 Leonard Buder, Parents Smash Windows, Doors to Open 
Schools, N.Y. Times, Oct. 19, 1968, at 1, 26; Strike’s Bitter 
End, supra note 24, at 89. 

27 Jeffrey A. Kroessler, New York Year By Year: A Chronology 
of the Great Metropolis 309 (2002); The Police Strike in New 
York, Chi. Trib., Jan. 21, 1971, at 20; Richard Reeves, Police: 
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The Chicago Tribune described a city 
“nakedly exposed to the threat of 
criminality on a massive scale.”28 

 
The continued turmoil made abundantly clear that 
more had to be done to forge an effective system of 
collective bargaining that would serve, consistently 
and in the long term, as a bulwark against public-
sector strikes. 

B. The City’s use of agency shop provisions 
ultimately fortified a successful 
collective bargaining system.  

It was at this pivotal time that New York City 
looked to agency shop provisions to help create 
effective and stable collective bargaining and stem 
labor unrest. In 1969, the City’s Mayor urged the 
State Legislature to adopt “the agency shop, a 
recognized form of union security,” as a means of 
promoting both “labor harmony and 
responsibility.”29 
                                                                                                 
‘Attention Must Be Paid!’ Say the Men on Strike, N.Y. Times, 
Jan. 17, 1971, at E1. 

28 The Police Strike in New York, supra note 27, at 20. 

29 John V. Lindsay, City of N.Y., Report and Plan Submitted 
Pursuant to Chapter 24, Laws of 1969, Designed to Bring New 
York City's Labor Relations Practices into Substantial 
Equivalence with the Public Employees’ Fair Employment Act 
9-10 (1969) (on file with the New York City Law Department). 
The City pursued agency shop arrangements that same year. 
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Three years later, in 1972, the City explicitly 

amended its own Collective Bargaining Law to 
permit the negotiation of agency shop 
arrangements to the full extent permitted by state 
law.30 Only a few years after that, and against the 
backdrop of repeated disruption of public services 
in New York and other cities, this Court decided 
Abood. The stakes would have been clear to any 
newspaper reader of the time—and could not have 
been lost on the Court.  

  
After Abood resolved the constitutionality of 

agency fees in the public sector, New York State 
moved quickly to amend the Taylor Law to require 
state employees to pay agency fees and to designate 
them a mandatory subject of negotiation at the 
local level.31 The Legislature explicitly relied on 
                                                 
30 See Local Law No. 1 (1972) of City of New York § 10; see 
also Presentation by the Majority Leader, Thomas J. Cuite 4, 
reprinted in New York Legislative Service, NYLS’ New York 
City Legislative History: 1972 Local Law #1 (2010) at 
unnumbered 221. In Bauch v. New York, the Court of Appeals 
acknowledged that “[t]he maintenance of stability in the 
relations between the city and employee organizations, as 
well as the avoidance of devastating work stoppages, are 
major responsibilities of the city administration.” 21 N.Y.2d 
599, 607 (1968). The City interpreted agency shop 
arrangements as “further[ing] these objectives.” Id. 

31 See Act of Aug. 3, 1977, ch. 677, § 3, 1977 N.Y. Sess. Law 
1081, 1082 (McKinney); see also O’Neil & McMahon, supra 
note 3, at 24 n.17. In 1992, the State amended the Taylor Law 
to require agency shop arrangements for all public employees. 
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Abood; a full copy of the decision was included in 
the bill’s official legislative history.32 

 
The City strongly supported the amendment, 

urging the State Legislature that agency fees 
“generate a more stable and responsible labor 
relation atmosphere at the bargaining table” by 
providing unions with the organizational security 
necessary to resist “divisive elements”—those 
within and without their ranks who undermine 
meaningful negotiation—and thereby deterring 
strikes.33 When the amendment passed, the Mayor 
directed city agencies to implement agreements 
with agency fees “expeditiously.”34  

Within only a few years of state-wide 
implementation of agency shop provisions, the rate 
of strikes plummeted by well over 90% across all of 
                                                                                                 
See Act of July 24, 1992, ch. 606, § 2, 1992 N.Y. Sess. Laws 
1650, 1650 (McKinney); see also O’Neil & McMahon, supra 
note 3, at 24 n.17. 

32 See Bill Jacket for Act of Aug. 3, 1977, ch. 677. 

33 Richard L. Rubin, Memorandum in Support (July 29, 1977), 
reprinted in Bill Jacket for Act of Aug. 3, 1977, ch. 677; see 
also Memorandum from Donald H. Wollett, N.Y. State Office 
of Emp. Relations, to Judah Gribetz, Counsel to the Governor 
(July 29, 1977), reprinted in Bill Jacket for Act of Aug. 3, 
1977, ch. 677 (noting that agency shop arrangements 
“provide[] to employee organizations the organizational 
security necessary for responsible collective bargaining”). 

34 Admin. Order (Mayor Beame) No. 38 (1977) (on file with 
the New York City Law Department). 
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New York State—a dramatic improvement in 
cooperation between labor and government.35 As a 
result, “the last quarter-century has been an era of 
labor tranquility in … state and local government 
throughout New York.”36 Both workers and the 
general public have benefitted.   

While the precise explanation for the reduction 
in strikes may be complex, government employers 
like New York City have good reason to conclude 
that agency shop provisions remain a cornerstone 
of successful strategies for promoting labor peace. 
Armed with a stable source of funding, public-
sector unions have used collaborative approaches 
and adopted long-term perspectives in resolving 
labor disputes, rather than seeing strikes or other 
confrontational tactics as their only or best option. 
Agency fees also temper the influence of extreme 
elements and curb incentives for labor leaders to 
play up disputes or management intransigence as a 
means of attracting members.37 A return to the 
                                                 
35 In the 15 years after the first Taylor Law came into effect 
(1967–1982), there were, on average, about 20 public-sector 
strikes per year in New York State. See O’Neil & McMahon, 
supra note 3, at 10. By contrast, between 1983 and 2006, 
there were, on average, less than two per year. Id. 

36 Id. 

37 This mechanism is further explained in the brief of Amici 
Curiae Los Angeles County’s Department of Health Services, 
NYC Health + Hospitals, and Service Employees 
International Union. 
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failed labor regime of the past risks a serious 
regression which, as the City’s history illustrates, 
would come at great cost to the public at large. 

II. Petitioner and amici ignore the compelling 
public interest of New York City and other 
jurisdictions in avoiding disruption of 
essential public services. 

The history of New York City’s collective 
bargaining system demonstrates that petitioner 
and his amici frame the government interest in 
agency fees far too narrowly. In posing the relevant 
First Amendment question, petitioner 
mischaracterizes the pursuit of “labor peace” under 
Abood as an interest in the mere administrative 
convenience of “bargaining with exclusive 
representatives.”38 Indeed, petitioner’s brief does 
not even mention strikes or other work stoppages, 
when agency fees, as a matter of historical fact, 
were meant to help prevent them.39 

 
This amnesia about the origin and purpose of 

agency fees leads petitioner and his amici to 
overlook the substantial risk of injury to the public 

                                                 
38 See Brief for the Petitioner at 61, see also id. at 53–60. 

39 See generally Brief Amici Curiae of Los Angeles County’s 
Department of Health Services, NYC Health + Hospitals, And 
Service Employees International Union Supporting 
Respondents. 
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as a whole that can be posed by unsuccessful 
public-sector labor negotiations.40 But these 
devastating strikes prompted the City and State to 
first embrace agency fees. When petitioner and his 
amici reduce this interest to mere “rational basis 
justification[s]” like limiting bargaining partners 
and avoiding confusion,41 they erase decades of 
history and ignore hardships endured by millions of 
City residents. 

 
New York City’s experience also refutes 

petitioner’s assumption that the governmental 
interest in labor peace is uniform nationwide. We 
are a nation of many different governments—
federal, state, and local—all with widely varying 
circumstances, histories, and needs that in turn 
may warrant different labor relations strategies.42 
                                                 
40 Similarly, when petitioner limits the advantages of 
“collectivization” to securing greater benefits for public-sector 
employees, he turns a blind eye to the broader public benefit 
that is confirmed by history, at least for some jurisdictions. 
Id. at 58–59. 

41 Id. at 56; see also id. at 57–59.  

42 This point shows the fallacy of the blunt comparison offered 
by Amicus Curiae Freedom Foundation and Economists 
between states with so-called “right-to-work” laws and those 
without them. That analysis fails to control for numerous 
relevant variables, and it cannot measure the impact of 
agency fees in any particular jurisdiction or predict the 
consequences of stripping them now. See Brief of the Freedom 
Foundation and Economists as Amicus Curiae in Support of 
the Petitioners at 6. As New York City’s experience 
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A constitutional rule that mandates a single 
answer to the agency shop question—the practical 
result of overruling Abood—is simply not workable. 

A. The City’s circumstances render labor 
peace a particularly compelling interest 
here. 

In New York City, the disruption of public 
services presents an untenable risk due to the 
City’s size, density, and diversity. It packs more 
than eight-and-a-half million residents into its tiny 
geography43—outranking forty states44 and 
standing as the nation’s most densely populated 
major city.45 It also hosts 600,000 commuters each 

                                                                                                 
illustrates, the unique challenges faced by some government 
employers, and the nature of the workforces they manage, 
render agency fees an essential tool, even if they are not 
uniformly necessary, or even sensible, nationwide.  

43 See Annual Estimates of the Resident Population for 
Incorporated Places of 50,000 or More, Ranked by July 1, 2016 
Population: April 1, 2010 to July 1, 2016, U.S. Census Bureau 
(2017), https://factfinder.census.gov/bkmk/table/1.0/en/PEP/ 
2016/PEPANNRSIP.US12A. 

44 Population Facts, N.Y.C. Dep’t of Planning, http://www.nyc
.gov/html/dcp/html/census/pop_facts.shtml (last visited Dec. 6, 
2017). 

45 Mike Maciag, Mapping the Nation’s Most Densely Populated 
Cities, Governing (Oct. 2, 2013), http://www.governing.com/
blogs/by-the-numbers/most-densely-populated-cities-data-
map.html. 
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weekday,46 joined by over 60 million tourists each 
year.47  

Core governmental services loom large for the 
City’s residents and visitors alike, leaving them 
especially vulnerable to labor disruption. For 
example: 

 
• Public transportation is essential (less 

than 45 percent of City households own a 
car).48 Mass transit provides nearly nine 
million rides every weekday, bringing 
employees and customers to thousands of 
businesses.49  

                                                 
46 Sam Roberts, Commuters Nearly Double Manhattan’s 
Daytime Population, Census Says, N.Y. Times: City Room 
(June 3, 2013, 11:56 AM), http://cityroom.blogs.nytimes.com/
2013/06/03/commuters-nearly-double-manhattans-daytime-
population-census-says/.  

47 Press Release, City of N.Y., Mayor de Blasio Announces 
Total NYC Visitors Surpasses 60 Million for First Time (Dec. 
19, 2016), http://www1.nyc.gov/office-of-the-mayor/news/963-
16/mayor-de-blasio-total-nyc-visitors-surpasses-60-million-
first-time. 

48 See Physical Housing Characteristics for Occupied Housing 
Units: 2011-2015 American Community Survey 5-Year 
Estimates, U.S. Census Bureau (2017), 
https://factfinder.census.gov/bkmk/table/1.0/en/ACS/15_5YR/S
2504/1600000US3651000.  
 
49 The MTA Network, Metro. Transp. Auth., http://web.mta
.info/mta/network.htm (last visited Dec. 6, 2017). 
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• Garbage collection is critical for public 

health in the City’s incredibly dense 
environment. The volume of residents, 
visitors, and businesses in the City 
produces over 21,000 tons of waste every 
day—which the City employs a small 
army of sanitation workers to collect.50 
Without them, trash would quickly pile in 
the streets—as it did in 1968. 

 
• The City runs the largest fire and police 

departments in the country.51 It also 
operates the biggest single-district public 
school system,52 employing over 90,000 
educators who teach a million public 
school students each day.53 The 

                                                 
50 About DSNY, N.Y.C. Dep’t of Sanitation, 
http://www1.nyc.gov/assets/dsny/about/inside-dsny.shtml (last 
visited Dec. 6, 2017). 

51 Brian A. Reaves, U.S. Dep’t of Justice, Bureau of Justice 
Statistics, Local Police Departments, 2013: Personnel, Policies, 
and Practices 3 (2015), available at http://www.bjs.gov/content
/pub/pdf/lpd13ppp.pdf; Overview, N.Y.C. Fire Dep’t, 
https://www1.nyc.gov/site/fdny/about/overview/overview.page 
(last visited Dec. 11, 2017 ). 

52 Enrollment, Poverty, and Federal Funds for the 100 Largest 
School Districts, by Enrollment Size in 2012, U.S. Dep’t of 
Educ., Nat’l Ctr. for Educ. Statistics (2015), 
https://nces.ed.gov/programs/digest/d14/tables/dt14_215.30.as
p. 

53 Dep’t of Citywide Admin. Servs., New York City Gov’t 
Workforce Profile Report, Fiscal Year 2016 at 67 (2016), 
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disruption of any of these services would 
have devastating consequences for City 
residents.  

 
Because of the scale and critical importance of 

basic public services in the City, even relatively 
small disruptions can wreak havoc.54 Less than a 
week without mass transit, for example, would cost 
the City economy over a billion dollars.55 A week 
without garbage collection would flood the streets 
with refuse, threatening a public health crisis.56 
One day without teachers would squander a million 
days’ worth of learning.57 Simply put, the damage 
inflicted by public-sector strikes in New York City 
is too great to risk. The City therefore has an 
overriding—and compelling—interest in ensuring 
its collective bargaining system works.  

 

                                                                                                 
http://www.nyc.gov/html/dcas/downloads/pdf/misc/workforce_
profile_report_fy_2016.pdf; Statistical Summaries, N.Y.C. 
Dep’t of Educ., http://schools.nyc.gov/AboutUs/schools/ 
data/stats/”default.htm (last visited Dec. 6, 2017). 

54 See supra Part I. 

55 See Mike Pesca, The True Cost of the NYC Transit Strike, 
NPR (Dec. 21, 2005, 12:00 AM), http://www.npr.org/templates
/story/story.php?storyId=5064612. 

56 See supra Part I.B. 

57 Cf. Statistical Summaries, supra note 61. 
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The City’s experience also makes plain that the 
incremental benefit of agency fees does not have to 
be overwhelming for them to be constitutionally 
permissible. The harms of public-sector work 
stoppages are often so large that even a marginal 
reduction in the risk of strikes is compelling 
grounds for authorizing agency fees. This is not a 
theoretical justification. The City tried collective 
bargaining without agency fees, and despite 
employing techniques like the “government 
assistance with … dues collection” suggested by 
petitioner,58 the public continued to suffer. 

B. Governments’ practical need to adapt to 
local circumstances points against 
constitutionalizing a single approach to 
public-sector labor relations. 

To be sure, not all jurisdictions permit agency 
fees. Petitioner and his amici paint the variety in 
labor laws across the nation as evidence that such 
fees are unnecessary.59 Yet they draw precisely the 
wrong conclusion. The diversity of labor laws 
nationwide is reason for this Court to adhere to 
Abood’s flexible framework, not to abandon it. 
Divergence in public-sector labor laws is the 
natural result of the dramatically different 
circumstances confronted by state and local 
governments across the nation.  
                                                 
58 Brief for the Petitioner at 42. 

59 See, e.g., id. at 37; Brief of Amicus Curiae Mackinac Center 
for Public Policy in Support of Petitioner at 27-36. 
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For example, while several states have laws 

that prohibit agency fees (known as “right-to-work” 
laws),60 the people in those States did not 
experience the same series of strikes that New 
Yorkers endured in the 1960s and 1970s. Nor do 
those jurisdictions have the same “long, deep 
tradition” of labor activism as New York City does, 
where unions are embedded in its institutions and 
its culture. Even its housing stock bears the 
imprint of its vibrant labor movement, with more 
than a dozen union-sponsored housing cooperatives 
anchoring neighborhoods across the City.61  

 
Governments in “right-to-work” states, by 

contrast, manage different workforces, have 
endured different histories, and must satisfy 
different demands. Their legislative choices thus 
should not control outside their borders any more 
than New York City’s approach should dictate labor 
policy in Madison, Wisconsin or Fort Worth, Texas. 
In short, mandating one nationwide rule on agency 
fees would be deeply inconsistent with this Court’s 
                                                 
60 Right-To-Work Resources, Nat’l Conf. of State Legislators, 
(2017), http://www.ncsl.org/research/labor-and-employment/
right-to-work-laws-and-bills.aspx. 

61 Freeman, supra note 12, at 100; David W. Chen, 
Electchester Getting Less Electrical; Queens Co-op for Trade 
Workers Slowly Departs From Its Roots, N.Y. Times, Mar. 15, 
2004, at B1 (describing union-sponsored housing cooperatives 
providing nearly 50,000 apartments).  
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recognition that needs vary across the nation,62 and 
that local communities should have leeway to 
promote their own health, safety, and welfare 
through core labor policies.63  

 
Varied circumstances have even led to policy 

divergence among right-to-work states themselves. 
Some ban public-sector unions altogether,64 
rejecting collective bargaining as a labor 
management strategy entirely. Others, however, 
stop short of abandoning agency fees in all 
contexts. For example, while Michigan and 
Wisconsin currently prohibit agency fees for some 
public-sector unions, both States exempt local 
police and firefighter unions.65 The exemptions are 
necessary because, as Wisconsin’s governor put it, 

                                                 
62 See Kelo v. City of New London, 545 U.S. 469, 482 (2005) 
(“Viewed as a whole, our jurisprudence has recognized that 
the needs of society have varied between different parts of the 
Nation, just as they have evolved over time in response to 
changed circumstances.”). 

63 See Bond v. United States, 564 U.S. 211, 220–22 (2011) 
(discussing the role, and virtues, of federalism). 

64 For example, Texas does not permit the recognition of 
public-sector labor unions as bargaining agents, nor does it 
allow state officials to enter into collective bargaining 
contracts with public employees. Texas Gov’t Code § 617.002 
(2017). 

65 See Mich. Comp. Laws § 423.210(4) (2017); Wis. Stat. 
§§ 111.81(9), 111.845, 111.85 (2017). 
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“there’s no way we’re going to put the public safety 
at risk.”66  

 
Petitioner and his amici thus mistake public 

controversy for constitutional error. As this Court 
has made clear, “[t]he genius of our government 
provides that, within the sphere of constitutional 
action, the people—acting not through the courts 
but through their elected legislative 
representatives—have the power to determine as 
conditions demand, what services and functions the 
public welfare requires.”67 Consistent with this 
principle, Abood left the “wisdom” of adopting 
agency fees to voters in each State, ensuring that 
no labor relations policy is frozen in place.68  

 
Judgments about risk tolerance and the 

necessity of public services necessarily differ, and 
they can even change over time within individual 

                                                 
66 Mark Niquette, Walker’s Bill Gives Wisconsin Police a Pass 
on Pension Payments, Bloomberg (Feb. 25, 2011, 12:00 AM), 
http://www.bloomberg.com/news/articles/2011-02-25/walker-
says-public-safety-means-wisconsin-cops-keep-collective-
bargaining. 

67 Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 
546 (1985) (quoting Helvering v. Gerhardt, 304 U.S. 405, 427 
(1938) (Black, J., concurring)). 

68 Abood v. Detroit Bd. of Educ., 431 U.S. 209, 224–25 (1977). 
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jurisdictions.69 While Abood itself concerned a 
Michigan law authorizing agency fees,70 the state 
has since chosen to limit the use of such fees.71 
That change was accomplished through state 
legislation, not a constitutional rule that imposed 
Michigan’s choice on other communities. 

 
New York City has a powerful interest in labor 

peace because of its importance to avoiding 
disruption of essential public services, precisely the 
rationale that petitioner ignores. Given its unique 
circumstances and history, the City reasonably 
views its public services as integral to public safety 
and welfare, and it accordingly extends to all public 
unions the same agency shop protection that other 
jurisdictions offer only to a subset of their public 
workforces.  

 
More broadly, New York City has for decades 

chosen to rely on strong, stable unions as a key part 
                                                 
69 The range of permissible policy judgments about labor 
practices is remarkably broad. While most jurisdictions 
prohibit public workers from striking, some States authorize 
strikes by some or all government workers. See, e.g., Ohio 
Rev. Code Ann. § 4117.14(D)(2) (2017). But the existence of 
those laws does not refute the need to limit or prohibit public-
sector strikes in New York and elsewhere. 

70 Abood, 431 U.S. at 211. 

71 See, e.g., Jack Spencer, Right-to-Work Bills Pass Michigan 
House, Senate, Mich. Capitol Confidential (Dec. 7, 2012), 
http://www.michigancapitolconfidential.com/18028; see also 
Mich. Comp. Laws § 423.210(3)(c) (2017). 
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of its governance strategy, one that embraces the 
provision of services to strengthen the fabric of the 
City and better the lives of its residents, while also 
ensuring fair treatment and protection for workers 
who serve the public. While other jurisdictions may 
choose a different course, this Court should not 
embed that choice in a constitutional rule that 
overrides New York City’s successful long-term 
labor management scheme or the similar strategies 
of other cities and states. 
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CONCLUSION 

The judgment below should be affirmed. 
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QUESTION PRESENTED 

In Abood v. Detroit Board of Education, 431 U.S. 
209 (1977), this Court confirmed that the Constitution 
permits States to adopt the model of collective 
bargaining that is widely used in the private sector 
pursuant to federal labor law. Under this model, a 
union that employees select to serve as their exclusive 
representative in collective-bargaining negotiations 
may charge all represented employees––including 
those who decline to join the union––an “agency fee” 
to defray the costs of the workplace services provided 
by the union. In reliance on Abood, twenty-three 
States and the District of Columbia have long 
authorized public-sector collective-bargaining arrange-
ments that include agency-fee provisions. 

Amici States address the following question raised 
by petitioners: 

Whether Abood should be overruled, thereby 
forcing many States to abandon the labor-
management arrangements that they have long 
used to ensure the efficient and uninterrupted 
provision of government services to the public? 
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INTEREST OF THE AMICI STATES 

Every day, millions of state and local government 
employees across the country perform varied functions 
in the service of varied communities. There is no one-
size-fits-all approach for the government employers 
tasked with managing them. What works to attract 
and retain police officers in a small rural community 
is vastly different from what is required to attract and 
retain sanitation workers in a large urban area, or 
public school teachers in the suburbs.  

Accordingly, this Court has long recognized that 
States’ judgments about how best to manage their 
workforces warrant deference. See Abood v. Detroit 
Board of Education, 431 U.S. 209 (1977). Abood held 
in relevant part that States may permit collective-
bargaining arrangements under which state and local 
government employees who are represented by a 
union—including those employees who decline to 
become union members—may be charged an “agency 
fee” to cover the costs of the workplace services 
provided by the union. Id. at 221-22. In that context, 
the government is acting as an employer, and the 
Court has long recognized that the First Amendment 
permits government employers to adopt reasonable 
workforce-management policies to promote efficient 
and effective operation of the public sector workplace, 
see, e.g., Garcetti v. Ceballos, 547 U.S. 410, 417-20 
(2006). 

This amicus brief is filed on behalf of the States of 
New York, Alaska, Connecticut, Delaware, Hawaii, 
Iowa, Kentucky, Maine, Maryland, Massachusetts, 
Minnesota, New Mexico, New Jersey, North Carolina, 
Oregon, Pennsylvania, Rhode Island, Vermont, 
Virginia, and Washington, and the District of 
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Columbia.1 Amici States employ a wide range of 
different approaches for managing their workforces, 
but all have a significant interest in preserving the 
flexibility to structure public-sector labor relations 
that Abood allows.  

As Abood recognized, the task of balancing the 
potentially divergent interests of public employers, 
public employees, and the public is delicate and diffi-
cult. And the stakes are high. In the decades before 
Abood, many States faced paralyzing public-sector 
strikes and labor unrest that jeopardized public order 
and safety. The relative success of state labor-relations 
systems in preserving public-sector labor peace should 
not be mistaken for evidence that the leeway afforded 
by Abood is no longer needed. To the contrary, that 
success is evidence that Abood works because it 
confirms that states and local governments have used 
the flexibility allowed by Abood to adopt policies best 
tailored to meet their needs in achieving labor peace. 
That flexibility is no less critical today than when 
Abood was decided. Now, as before, labor peace 
secures the uninterrupted function of government 
itself and is a necessary precondition for the secure 
and effective provision of government services. 

Amici States also have a substantial interest in 
avoiding the vast disruption in state and local labor 
relations that would occur if the Court were now to 
overrule Abood’s approval of public-sector collective-
bargaining arrangements utilizing agency-fee rules. 
That ruling is the foundation for thousands of contracts 

                                                                                          
1 The District of Columbia is not a State, but possesses a 

strong interest in this matter similar to those of the States. It is 
included in this brief’s references to “Amici States.” 
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involving millions of public employees in twenty-three 
States and the District of Columbia. 

Abood is permissive, not mandatory. Voters and 
elected officials in each State—including the States 
that support petitioner here—remain free to decide 
what policies should apply in public-sector labor 
relations for their communities. Petitioner and his 
amici should not be permitted to constrain those 
options by constitutionalizing a single approach to 
public-sector labor relations for all state and local 
governments nationwide. As this Court has 
recognized, the Constitution permits States “broad 
autonomy in structuring their governments” out of 
respect for the “‘integrity, dignity, and residual 
sovereignty of the States’” and to “‘secure[] to citizens 
the liberties that derive from diffusion of sovereign 
power.’” Shelby County v. Holder, 133 S. Ct. 2612, 
2623 (2013) (quoting Bond v. United States, 564 U.S. 
211, 221 (2011)). 

STATEMENT OF THE CASE 

A. This Court’s Longstanding Recognition 
That Private Employers May Require 
Employees to Fund the Workplace-
Related Activities of a Union Designated 
to Act as Their Exclusive Representative  

Labor-relations law in the United States has long 
been based on a model of exclusive representation 
accompanied by agency-fee authorization. The first 
federal law guaranteeing workers the right to 
organize was the Railway Labor Act (RLA), 45 U.S.C. 
§ 151 et seq. Enacted in 1926 after decades of labor 
unrest in the railroad industry, the RLA enabled 
railroad workers to select a union that would serve as 
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their exclusive representative in dealing with 
management, and imposed a corresponding duty of 
fair-representation on the union to represent all 
employees in good faith and without discrimination. 
See Burlington N. R.R. Co. v. Maintenance of Way 
Employees, 481 U.S. 429, 444 (1987); International 
Ass’n of Machinists v. Street, 367 U.S. 740, 750-60 
(1961). The RLA was later expanded to specifically 
authorize “union-shop” arrangements that required 
employees to join the union designated as their 
exclusive-bargaining representative and to pay an 
“agency fee,” as a condition of continued employment. 
See Ch. 1220, 64 Stat. 1238 (1951) (amending 45 
U.S.C. § 152). 

Congress adopted a similar model in enacting the 
much broader National Labor Relations Act (NLRA), 
29 U.S.C. §§ 151-169, the federal statute that 
comprehensively regulates labor relations for most 
employees in the private sector. As with the RLA, 
Congress sought to end labor strife and to reduce the 
need for labor strikes by encouraging collective 
bargaining. And Congress once again identified 
exclusive-representation collective bargaining as the 
best model for achieving labor peace. See First Nat’l 
Maint. Corp. v. NLRB, 452 U.S. 666, 674-75 (1981). 
The NLRA also authorized “agency shop” agreements 
that permitted employees to choose not to join the 
union that represented them, but required all 
represented employees to pay fees to the union for the 
collective-bargaining assistance and other workplace-
related services that those employees received. See 
Communications Workers of Am. v. Beck, 487 U.S. 
735, 738 & 744-45 (1988). 

In a series of decisions beginning with Railway 
Employees’ Department v. Hanson, this Court construed 



 5

the “union shop” and “agency shop” provisions of the 
RLA and NLRA as requiring only financial support for 
an employee-selected union, not compelled union 
membership by objecting employees. 351 U.S. 225, 238 
(1956). This Court also determined that compulsory 
fees must be limited to compensating the union for 
actual collective bargaining and related activities, and 
could not be used to fund unrelated political lobbying. 
With those limits in place, the Court rejected claims 
that the First Amendment prohibited government 
legislation authorizing unions to impose a mandatory 
financial obligation on represented employees who 
chose not to join the union, to defray the union’s costs 
for collective bargaining and other workplace-related 
activities germane to labor-management relations. 
See Railway Clerks v. Allen, 373 U.S. 113 (1963); 
Street, 367 U.S. at 749.   

B. This Court’s Determination in Abood That 
States May Adopt Labor-Management 
Policies Similar to Those That Have 
Proved Effective in the Private Sector  

In Abood, this Court recognized the important 
state interest in avoiding labor strife that could disrupt 
government operations and programs. The Court 
confirmed that States, acting as employers, should not 
be deprived of the ability to pursue labor peace and 
stability in the public workforce by adopting labor-
management policies—such as exclusive-representa-
tion collective-bargaining funded through agency-
fees—that federal law has long allowed private 
employers to utilize. See 431 U.S. at 229-33. 

Abood involved a First Amendment challenge to a 
Michigan statute that authorized collective bargain-
ing for local public school teachers under the same 
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exclusive-representation, agency-fee model authorized 
by federal law for the private sector. Id. at 212-14, 223-
24. This Court, in rejecting that challenge, noted that 
government entities have a strong interest in 
providing for exclusive representation in light of “[t]he 
confusion and conflict that could arise” if government 
employers had to reach multiple, potentially varying 
agreements with different unions. Id. at 224; see id. at 
220. And the Court further observed that the union’s 
“tasks of negotiating and administering a collective-
bargaining agreement . . . often entail expenditure of 
much time and money.” Id. at 221. The Court 
recognized that agency fees address the inherent “free 
rider” problem created by exclusive representation: 
that is, employees who are guaranteed union repre-
sentation may decline to share in the costs incurred by 
the union, creating the risk that unions will be under-
funded and unable to fulfill their intended duties. Id. 
at 221-22.    

Abood acknowledged that public-sector 
unionization was controversial as a policy matter and 
that there was widespread debate and disagreement 
about the utility of adopting private-sector models to 
manage public-sector workplaces. Id. at 224-25, 229. 
Partly for that reason, Abood deferred to state 
judgments about appropriate workforce policies to 
achieve stable public-sector labor relations. The Court 
noted that the “‘ingredients’” of labor peace and 
stability were too numerous, complex, and context-
dependent for judges to second-guess the wisdom of 
particular state choices. Id. at 225 n.20 (quoting 
Hanson, 351 U.S. at 233-34).  

Abood and multiple later cases establish that the 
First Amendment permits agency fees to be imposed 
on public employees who do not wish to join the union 
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designated as their exclusive representative, so long 
as objecting employees are not charged for political or 
ideological activities unrelated to the union’s workplace 
services. See, e.g., Locke v. Karass, 555 U.S. 207, 213 
(2009); see also Knox v. Service Emps. Int’l Union, 567 
U.S. 298, 302 (2012). To be sure, the Court has conclu-
ded that a State’s desire to secure labor peace and 
prevent free-riding may not justify the imposition of 
an agency-fee requirement on persons who are not 
“full-fledged public employees.” Harris v. Quinn, 
134 S. Ct. 2618, 2638 (2014). But the Court has 
recognized that different considerations are implica-
ted when a State—acting in its capacity as an 
employer—devises rules for managing its own 
workers. Id. at 2634.  

C. Abood’s Centrality to Public-Sector 
Workforce Management 

Abood’s framework is now central to state labor 
law. See Appendix, Survey of State Statutory 
Authority for Public-Sector Collective Bargaining by 
Exclusive Representative. Forty-one States, the 
District of Columbia, and Puerto Rico authorize collec-
tive bargaining for at least some public employees, 
and all adopt the federal model of exclusive represen-
tation.2 Twenty-three States and the District of 
Columbia also authorize agency fees (also known as 

                                                                                          
2 These States are Alaska, Arkansas, California, 

Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, 
Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, Missouri, Montana, 
Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, 
New York, North Dakota, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, Texas, South Dakota, Utah, 
Vermont, Washington, Wisconsin, and Wyoming. See Appendix.  
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“fair share” fees) to provide a mechanism for ensuring 
that represented employees contribute to the costs of 
workplace-related services that their exclusive repre-
sentative provides. The majority of these statutes 
make agency-fee requirements a permissible subject 
of bargaining and authorize (but do not require) 
agency-fee provisions as part of public-sector collective- 
bargaining agreements.3 Many state agency-fee 
statutes were enacted in specific reliance on Abood.4 

D. Petitioner’s Challenge 

Illinois law permits public employees to select a 
union to act as their exclusive representative and 
authorizes the union to negotiate the inclusion of an 
agency-fee provision—called a “fair share” clause—in 
its collective-bargaining agreement to cover “the costs 
of the collective bargaining process, contract adminis-
tration and pursuing matters affecting wages, hours 
and conditions of employment.” 5 Ill. Comp. Stat. 
315/6(e); see also id. § 315/6(c). Petitioner Mark Janus 
is employed by the State of Illinois in a bargaining unit 
that is exclusively represented by Respondent AFSCME 

                                                                                          
3 These States are Alaska, California (for local and state 

employees), Connecticut, Delaware, Hawaii, Illinois, Kentucky, 
Maine, Maryland, Massachusetts, Minnesota, Missouri, Montana, 
New Hampshire, New Jersey, New Mexico, New York, Ohio, 
Oregon, Pennsylvania, Rhode Island, Vermont, and Washington, 
and the District of Columbia. See Appendix. 

4 See, e.g., N.Y. Div. of Budget, Budget Report for S. 6835, at 
3, reprinted in Bill Jacket for ch. 677 (1977) (discussing Abood); 
see also Sally Whiteside, Robert Vogt, & Sherryl Scott, Illinois 
Public Labor Relations Laws: A Commentary and Analysis, 60 
Chi.-Kent L. Rev. 883, 924 & n.264 (1984) (Illinois Public Labor 
Relations Act was drafted by the Illinois Legislature to comport 
with Abood). 
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Council 31; the collective bargaining agreement 
covering his employment contains a fair-share clause 
to help the union defray its costs of collective 
bargaining and other workplace services. (Joint App’x 
(“J.A.”) 68, 124.) Petitioner is not a member of the 
union and objects to paying his fair-share fee because 
he disagrees with the union’s “one-sided politicking for 
only its point of view” and believes the union fails to 
“appreciate the current fiscal crises in Illinois and 
does not reflect his best interests or the interests of 
Illinois citizens.” (J.A. 87.)  

SUMMARY OF ARGUMENT 

In the 1960s and 1970s, many States experienced 
devastating public-sector work stoppages that 
disrupted the delivery of critical government services. 
In the wake of those disruptions, States reconsidered 
how best to manage their public workforces to avoid 
labor unrest. Many States adopted laws permitting 
public employees to elect an exclusive representative; 
some States also adopted laws permitting agency-fee 
arrangements to ensure adequate funding for the 
exclusive representative.  

Abood permitted States flexibility to make these 
judgments, and that flexibility should be preserved. 
As Amici States’ experiences have shown, there is no 
one-size-fits-all approach to managing the millions of 
state and local public employees across the country. 
For some public employers, the services of an exclusive 
representative funded by agency fees may be unneces-
sary. For others, those services and the agency fees 
that support them may be critically important to 
ensure the delivery of core government services. 
Jurisdictions can disagree about how best to achieve 
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labor peace, and this Court should continue to respect 
those judgments as it did in Abood. 

ARGUMENT  

THE STATES HAVE A SIGNIFICANT AND 
VALID INTEREST IN PRESERVING ABOOD 

Abood recognized that States have a significant 
and valid interest in being able to employ the models 
of collective bargaining that have proved successful for 
avoiding strikes in the private sector. And Abood 
deferred to the judgments of States that have chosen 
to permit use of the core elements of private-sector 
collective bargaining––exclusive representation and 
agency fees––to manage labor relations with state and 
local government employees.  

In the decades since Abood, States have relied 
substantially on that decision when crafting their 
public-sector labor-management systems. Petitioner’s 
attack on Abood and its approval of public-sector 
agency-fee rules threatens the labor-relations systems 
of twenty-three States and the District of Columbia.5   

Principles of stare decisis have special force where 
States have relied on this Court’s precedent in 
structuring their laws, because the resulting statutes 
would be invalidated if the Court’s precedent is 
overruled or altered. See, e.g., Bush v. Vera, 517 U.S. 
952, 985-86 (1996) (plurality op.); Allied-Signal, Inc. v. 
Director, Div. of Taxation, 504 U.S. 768, 785-86 (1992); 
Hilton v. South Carolina Pub. Rys. Comm’n, 502 U.S. 
197, 202-03 (1991). Here, the Abood rule is deeply 

                                                                                          
5 See supra n.2, and accompanying Appendix. 
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entrenched, and is the foundation for thousands of 
contracts involving millions of public employees across 
the Nation. Even in constitutional cases, the doctrine 
of stare decisis carries such persuasive weight that 
this Court has “always required . . . special justifica-
tion” for overruling settled precedent. See, e.g., United 
States v. International Bus. Machs. Corp., 517 U.S. 
843, 856 (1996) (quotation marks omitted). 

Petitioner identifies no special justification for 
overruling Abood. Rather, he bases his call to revisit 
Abood on decisions declining to extend Abood’s 
reasoning to new and different contexts. For example, 
petitioner relies substantially on Knox v. Service 
Employees International Union, which holds that the 
First Amendment prohibits a union from charging the 
non-members it represents in collective bargaining a 
“special assessment or dues increase that is levied to 
meet expenses that were not disclosed when the 
amount of the regular assessment was set.” 567 U.S. 
at 303; see also id. at 318, 322. Petitioner also relies 
heavily on Harris v. Quinn, which holds that Abood’s 
rationale does not apply where the government seeks 
to impose an agency-fee requirement on persons who 
are not “full-fledged public employees,” 134 S. Ct. at 
2638. Neither of those decisions addresses the 
different considerations that are implicated when a 
State—in its capacity as an employer—devises 
collective-bargaining rules for its own employees. See 
Id. at 2634; Knox, 567 U.S. at 311-12. 
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I. Agency Fees Are Important to Maintaining 
the Labor-Management Model That Many 
States Rely on to Ensure the Effective and 
Efficient Provision of Services to the Public.  

After confronting devastating public-sector work 
stoppages that caused disruptions in critical govern-
ment services, many States decided to authorize 
public-sector employees to select an exclusive union 
representative, recognizing—as private-sector employ-
ers had long understood—that such a representative 
could provide services in the workplace that would 
minimize labor unrest. Many States also decided to 
permit agency-fee arrangements to fund those services, 
having determined that a secure funding source was 
important to ensure the union’s ability to provide the 
full range of contemplated workplace services. Even 
some States that do not generally permit agency-fee 
arrangements for public-sector unions—including 
Michigan, which supports petitioner here—have made 
exceptions for police and firefighter unions in recogni-
tion of the especially destructive nature of labor unrest 
in those fields. These state experiences confirm that 
exclusive representation supported by agency fees can 
be an indispensable tool to protect the public from 
harmful disruptions to government services and 
programs, and foster efficiency in government 
workplaces.  

A. State Laws Authorizing Public-Sector 
Collective Bargaining Were Adopted in 
Response to Devastating Strikes and 
Labor Unrest by State and Local 
Government Employees. 

Public-sector collective-bargaining laws were 
enacted to protect the public from the harmful effects 
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of public-sector work stoppages and other disruptions 
in government operations. See David Lewin et al., 
Getting it Right: Empirical Evidence and Policy 
Implications from Research on Public-Sector Unionism 
and Collective Bargaining 13 (Mar. 16, 2011). 
Although strikes and other work disruptions by public 
workers are now rare, they were common at the time 
that the majority of States first adopted public-sector 
collective-bargaining laws. See, e.g., David Ziskind, 
One Thousand Strikes of Government Employees 187 
(1940) (documenting 1,116 strikes by employees in all 
sectors of government service through 1940). Much of 
the labor unrest occurred because state and local 
workers wanted “a greater voice” in determining the 
terms of their employment, and lacked other means to 
air grievances and settle disputes with management. 
See N.Y. Governor’s Comm. on Pub. Emp. Relations, 
Final Report 42, 55 (1966). States thus realized “that 
protection of the public from strikes in the public 
services requires the designation of other ways and 
means for dealing with claims of public employees for 
equitable treatment.” Id. at 9.6   

Between 1965 and 1970, for example, there were 
over 1,400 separate work-stoppages by state and local 
public workers, involving well over a quarter million 
employees. See Richard Kearney, Labor Relations in 
the Public Sector 226-27 (3d ed. 2001); see also Morris 

                                                                                          
6 See also Pa. Governor’s Comm’n to Revise the Pub. Emp. 

Law, Report and Recommendations 6 (1968) (concluding that the 
“inability” of public employees to “bargain collectively has . . . led 
to more friction and strikes than any other single cause”); 5 Ill. 
Comp. Stat. 315/2 (declaring aim to establish “an alternate, 
expeditious, equitable and effective procedure for the resolution 
of labor disputes subject to approval procedures mandated by this 
Act”). 
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Horowitz, Collective Bargaining in the Public Sector 
115 (1994). In the 1960s, “strikes by public employees” 
in New York alone were “too numerous to recall or 
record”; they included “strikes by transit workers, fire-
men, sanitation employees, teachers, ferry workers, 
[and] on other occasions, social workers, practical 
nurses, city-employed lifeguards, doctors and public 
health nurses, etc.” DiMaggio v. Brown, 19 N.Y.2d 
283, 289 (1967).   

Walkouts and other work stoppages occurred 
despite state laws that directly prohibited public 
employees from striking or punished them for doing 
so. See, e.g., Association of Surrogates & Sup. Ct. 
Reporters v. State, 78 N.Y.2d 143, 152-53 (1991) 
(recounting New York’s historical experience). The 
States found that direct prohibitions on strikes were 
ineffective and difficult to enforce, and failed to address 
the root causes of labor unrest. And it quickly became 
clear that labor unrest in the public sector had the 
potential to inflict vast public harm and disruption. 

- In Baltimore, a 1974 strike by police officers, jail 
guards, and other municipal workers resulted 
in widespread “looting, shooting, and rock-
throwing,” and “fires ran 150 percent above 
normal.” See Md. Dep’t of Labor, Licensing & 
Regulation, Collective Bargaining for Maryland 
Public Employees: A Review of Policy Issues and 
Options 5 (1996) (recounting 1974 strike). State 
troopers had to patrol the streets to keep the 
peace. See Ben Franklin, Troopers Patrol 
Baltimore to Bar Renewed Unrest, N.Y. Times, 
July 13, 1974, at 1. 

- In 1968, a series of public-school teacher 
walkouts in New York City resulted in more 
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than one million children being deprived of 
education for thirty-six school days. Parents 
had to physically occupy public schools to keep 
the schools open. Many children were denied 
key services provided through public schools. 
For example, while the city typically provided 
400,000 free daily lunches to schoolchildren, 
only 160,000 were provided during the teacher 
strikes. See Strike’s Bitter End, Time, Nov. 29, 
1968, at 97. 

- Between 1940 and 1980, strikes by public 
transport workers in Cleveland, Philadelphia, 
Atlanta, Chicago, Los Angeles, and New York 
City caused vast disruptions. See Atlanta Buses 
Running Again, N.Y. Times, June 25, 1950, at 
50 (Atlanta’s transit strike); Bus Strike Imperils 
Chicago’s Transit, N.Y. Times, Aug. 26, 1968, at 
25 (Chicago strike); Strike Halts Most Public 
Transit Runs in Philadelphia, N.Y. Times, Mar. 
26, 1977, at 8 (Philadelphia strike); Transit 
Workers Strike Los Angeles Area Bus System, 
N.Y. Times, Aug. 27, 1979, at A15 (Los Angeles 
and Cleveland strikes). In 1966, private 
businesses suffered over $100 million in losses 
daily during a twelve-day transit strike in New 
York City. See Transit Strike, N.Y. Times, Jan. 
5, 1966, at 33. Moreover, because people could 
not travel to hospitals to donate blood, the city’s 
blood supply fell to a twenty-year low, causing 
the postponement of nonemergency surgeries. 
Id. 

- During this same period, multiple strikes by 
sanitation workers caused uncollected trash to 
pile up on city streets, threatening a serious 
public-health emergency in many cities. See, 
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e.g., Fragrant Days in Fun City, Time, Feb. 16, 
1968, at 33; see also Joseph Sullivan, Mediators 
Seek to Settle Newark Sanitation Strike, N.Y. 
Times, Dec. 29, 1976, at 55 (discussing strike in 
Newark, N.J.); Ziskind, supra, at 91-94 (recount-
ing strikes by sanitation workers across the 
country). 

- In 1965, a strike by 8000 welfare workers in 
New York City forced two-thirds of the city’s 
welfare centers to close for twenty-eight days 
and led to the interruption of services to more 
than 500,000 welfare recipients, many of whom 
were children or elderly. See Joshua Freeman, 
Working-Class New York: Life and Labor Since 
World War II 205-06 (2001); see also Emanuel 
Perlmutter, Welfare Strike Due in City Today 
Inspite of Writ, N.Y. Times, Jan. 4, 1965, at 1.  

- Strikes by workers at state mental hospitals 
also interrupted critical care for patients with 
mental illness. In 1968, a strike by mental-
health workers at four state-run hospitals in 
New York forced patients to be sent home and 
led to a reduction in psychiatric treatment and 
rehabilitation services. See Ronald Donovan, 
Administering the Taylor Law 89-90 (1990); 
Damon Stetson, Fourth Hospital Moves 
Patients, N.Y. Times, Nov. 23, 1968, at 1. Care 
was likewise interrupted in Ohio in 1974 when 
half of the workers at the State’s mental 
hospitals went on strike. See Louise Cooke, 
Workers’ Unrest Interrupts Municipal Service, 
St. Petersburg Times, July 15, 1974, at 4-A. 

As these examples illustrate, the harm of 
unresolved public-sector labor disputes can be 
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catastrophic. Public services such as police and fire 
protection, sanitation, and public-health tend to be 
provided uniquely by state and local governments, and 
the absence of those services threatens serious 
irreparable harm to the public. See National League of 
Cities v. Usery, 426 U.S. 833, 851 (1976), overruled on 
other grounds, Garcia v. San Antonio Metro. Transit 
Auth., 469 U.S. 528 (1985). Even where private substi-
tutes exist, state and local programs are often made 
available at no cost (such as public education) or are 
heavily subsidized (such as public transportation). As 
a result, disruption of these services especially 
threatens the most vulnerable citizens—low-income 
persons or those who have a special need for 
government support. The harms of public-sector labor 
breakdowns are thus difficult to predict or to control, 
and even short-term disruptions in particular services 
can have vast social and economic spillover effects. 

B. In Responding to These Crises, States 
Looked to the Labor-Management Model 
That Had Already Proven Effective in the 
Private Sector under Federal Labor Law. 

In the wake of these work stoppages, States sought 
to implement workforce-management strategies that 
would minimize the potential for interruption of 
government services.7 See, e.g., N.Y. Governor’s 

                                                                                          
7 See, e.g., Del. Code tit. 19, § 1301 (collective-bargaining 

system for public employees is designed “to protect the public by 
assuring the orderly and uninterrupted operations and 
functions” of government); Fla. Stat. § 447.201 (same); Iowa Code 
§ 20.1 (same); Kansas Stat. § 75-4321(3) (same); Neb. Revised 
Stat. §§ 48-802, 81-1370 (same); N.Y. Civ. Serv. Law § 200 
(same); Or. Rev. Stat. § 243.656(3) (permitting collective 
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Comm., supra, at 9, 42. In undertaking this task, 
States understandably sought guidance in solutions 
that had already proven effective in minimizing labor 
unrest in the private sector—that is, by permitting 
employees to select an exclusive representative to deal 
with management.8 In fact, nearly every State has 
adopted the exclusive-representation model that 
Congress permitted for private employees. See 
Appendix. Many States did so only after careful study 
by expert commissions charged with examining the 
underlying reasons for public-sector labor unrest and 
devising appropriate solutions.9 

                                                                                          
bargaining safeguards “the public from injury, impairment and 
interruptions of necessary services, and removes certain recog-
nized sources of strife and unrest”); Vt. Stat. Ann., tit. 3, § 901 
(state employees’ labor relations act aims “to protect the rights of 
the public in connection with labor disputes”). 

8 See, e.g., Harry Edwards, The Emerging Duty to Bargain in 
the Public Sector, 71 Mich. L. Rev. 885, 932 (1973) (noting 
“accelerating” trend among States towards using “private sector 
principles to guide the development of labor relations in the 
public sector”); Russell Smith, State and Local Advisory Reports 
on Public Employment Labor Legislation: A Comparative 
Analysis, 67 Mich. L. Rev. 891, 897, 899, 901, 904 (1969) (noting 
that various state commissions relied on NLRA and other 
private-sector models in offering recommendations for public-
sector labor relations policy in the State). 

9 See, e.g., Milton Derber, Labor-Management Policy for 
Public Employees in Illinois: The Experience of the Governor’s 
Commission, 1966-1967, 21 Indus. & Lab. Rel. Rev. 541, 549 
(1968); see also Conn. Interim Comm’n to Study Collective 
Bargaining by Municipalities, Final Report 7-8 (1965); Md. Dep’t 
of Labor, supra, at 3-6; Mass. Legis. Research Council, Report 
Relative to Collective Bargaining and Local Government 
Employees 8-11 (1969); Mich. Advisory Comm. Pub. Emp. 
Relations, Report to Governor (1967), reprinted in Gov’t Emp. 
Relations Report, No. 181 (Feb. 28, 1967); N.J. Pub. & Sch. 
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1. An exclusive representative can 
provide services in the workplace 
that reduce labor unrest and yield 
other benefits for employers. 

As in the private sector, exclusive representation 
can advance a public employer’s interest in maintain-
ing workforce stability by providing services to 
workers that minimize labor unrest. One such service, 
of course, is collective bargaining. Giving workers a 
voice in the agreement that will govern the terms and 
conditions of their employment reduces the likelihood 
that they will resort to strikes and work stoppages to 
achieve their demands.10 Another such service is 
“grievance adjustment.” See Abood, 431 U.S. at 225-
26. Grievance systems vary among workplaces, but 
the exclusive representative’s central role in 
administering those systems does not. The union’s 
involvement begins before any grievance is filed, by 
communicating directly with workers about their 
concerns in the workplace. The union-trained shop 
steward, who typically fills this role, thus “plays a 
vital role in effecting peaceful union-management 
relations” by serving as “a front-line troubleshooter.” 

                                                                                          
Emps.’ Grievance Procedure Study Comm’n, Final Report 6, 15-
17 (1968); N.Y. Governor’s Comm., supra, at 34-35, 41-42; Pa. 
Governor’s Comm., supra, at ii, 1.  

10 See, e.g., Janet Currie & Sheena McConnell, The Impact 
of Collective-Bargaining Legislation on Disputes in the U.S. 
Public Sector: No Legislation May Be the Worst Legislation, 37 
J.L. & Econ. 519, 530 (1994) (finding strike incidence highest 
where parties have “neither a duty to bargain nor dispute-
resolution procedures”); Richard Freeman & James Medoff, What 
Do Unions Do?, at 7-10 (1984) (articulating “voice” function of 
union representation). 
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Carlton Snow & Elliot Abramson, The Dual Role of the 
Union Steward: A Problem in Labor-Management 
Relations, 33 Syracuse L. Rev. 795, 795 (1982). The 
steward investigates worker complaints, organizes 
and documents them, and then initially presents 
worker grievances to management. See AFSCME, 
Steward Handbook 21-39 (2013).11 The union also 
typically provides representation throughout the 
grievance process. Professional union staff appear 
with the worker for meetings with management and 
prepare written submissions and oral presentation on 
the worker’s behalf. If the dispute proceeds to formal 
arbitration or judicial proceedings, the union represen-
tative provides services similar to those that an 
attorney would provide in traditional civil litigation.  

Union participation in the grievance process is an 
obvious benefit to workers. It increases the likelihood 
of a positive outcome, relieves the worker of a signifi-
cant financial burden, and provides support through 
what can be a stressful experience.  

But States’ experiences show that a union’s 
participation in grievance adjustment is also a signifi-
cant benefit for employers. The existence of an 
advocate for workers who is independent of manage-
ment means that workers are likely to communicate 
their concerns more freely, which advances organiza-
tional efficiency by reducing employee turnover and 

                                                                                          
11 See also Paul Clark, The Role of the Steward in Shaping 

Union Member Attitudes toward the Grievance Procedure, 13 Lab. 
Stud. J. 3, 3-6 (Fall 1988); Glenn Miller & Ned Rosen, Members’ 
Attitudes Toward the Shop Steward, 10 Indus. & Lab. Rel. Rev. 
516, 517 (1957) (noting steward’s responsibility to “convey 
information to the members” and to convey “to the officers the 
attitudes and point of view of members”).  
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promoting workplace productivity. See Freeman & 
Medoff, supra, at 103-07, 169; see also E. Edward 
Herman, Collective Bargaining and Labor Relations 
283-86 (3d ed. 1992). Employers benefit from facing a 
single advocate, whose experience with the workplace 
and institutional knowledge of the collective-
bargaining agreement help facilitate timely and 
satisfactory dispute resolution. And by serving as the 
gatekeeper for worker disputes, a union alleviates the 
administrative burden of organizing, prioritizing, and 
raising issues in the workplace that would otherwise 
fall to the employer.  

In addition to its role in the grievance process, an 
exclusive representative provides important services 
to workers and employers alike through its day-to-day 
administration of the collective-bargaining agreement. 
This may sometimes occur through formal means, 
such as by participating in joint labor-management 
committees formed under the auspices of a collective-
bargaining agreement. (E.g., J.A. 143-144.) In the 
experience of many States, such committees are an 
important and effective tool for improving public 
services. See, e.g., U.S. Dep’t of Labor Task Force on 
Excellence in State and Local Government through 
Labor-Management Cooperation, Working Together 
for Public Service: Final Report, i, 2 (1996) (“Task 
Force Report”).12 For instance, in Connecticut, a labor-
management committee created a workplace safety 

                                                                                          
12 See also E. Edward Herman, Collective Bargaining and 

Labor Relations 311-12 (2d ed. 1987); Freeman & Medoff, supra, 
at 169; Minnesota State Bd. for Cmty. Colls. v. Knight, 465 U.S. 
271, 291-92 (1983) (recognizing state’s “legitimate interest” in 
system of exclusive representation because it ensures that 
decisions by public employers will be based on “majority view” of 
its employees). 
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program that reduced workers’ compensation expenses 
by five-million dollars through a forty-percent 
reduction in workplace injuries. Id. at 15. In Seattle, 
municipal government officials and a union of public-
employee sewer workers worked collaboratively to 
identify a number of significant cost savings in the 
maintenance and repair of the City’s underground 
transit tunnel, allowing the city to achieve concrete 
cost savings while also improving the quality of its 
transportation infrastructure. Id. at 19-20. And in 
New York City, local government and the sanitation 
workers’ union negotiated to reduce the number of 
sanitation workers operating a sanitation truck, 
permitting the city to lower its labor costs by adopting 
cost-saving technologies. Lewin, supra, at 17. Indeed, 
particularly when faced with a looming economic 
crisis, government and unions have worked together 
to develop solutions that are mutually beneficial and 
ensure the continued provision of indispensable 
government services.  

Administering the collective-bargaining agreement 
also involves a full range of informal services that the 
union provides in the workplace every day. These 
services include core human-resource functions like: 
(i) advising employees about their pay, benefits, or 
other contract rights, through published union 
bulletins and in in-person meetings; (ii) communi-
cating with management to resolve errors in the 
processing of employee benefits, such as incorrect 
payroll deductions, leave accruals, or medical benefits 
reimbursements; (iii) reviewing management’s day-to-
day personnel decisions, such as setting shift schedules 
and granting leave requests, for compliance with the 
collective-bargaining agreement; and (iv) coordinating 
workplace inspections and worker health and safety 
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trainings mandated by law or the collective-
bargaining agreement. The union’s informal support 
of workers in the workplace plays an important role in 
improving their day-to-day experience and reducing 
the possibility that daily resentments will metastasize 
into full-scale labor unrest.  

2. Many States have determined that 
agency fees help them secure the full 
benefits of exclusive representation. 

In sum, an exclusive representative provides a 
wealth of services beyond contract bargaining, and a 
public employer could rationally conclude that those 
services can be an important ingredient in minimizing 
labor unrest and assuring a stable and effective public 
workforce. To ensure that an exclusive representative 
is able to provide its services in the workplace, many 
States’ laws permit public employers—state or local—
to include agency-fee arrangements in their collective-
bargaining agreements. See Appendix. These laws 
typically do not require any public employee to pay an 
agency fee, or require any public employer to include 
an agency-fee arrangement in its contracts. Rather, 
States that have enacted such measures have decided 
to give government employers the flexibility to make 
that choice based on their own circumstances.  

As those States have recognized, agency fees can 
be important to developing a collaborative labor-
management relationship that promotes labor peace 
and ensures the delivery of high-quality services. 
First, agency fees are an effective way to address the 
free-rider problem long recognized to exist in this 
context. See, e.g., Street, 367 U.S. at 765-66. 
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 A union needs significant resources to provide the 
full range of workplace services that States deem 
helpful for minimizing labor unrest. See Abood, 431 
U.S. at 221 (recognizing that unions require “[t]he 
services of lawyers, expert negotiators, economists, 
and a research staff” to negotiate and administer a 
collective-bargaining agreement). But experience shows 
that many employees—even employees who would 
otherwise join the union—will choose not to pay for 
such services if they have the option to receive them 
without charge.13 This free-rider problem is 
particularly acute for governments with a history of 
labor unrest, as it erodes the union’s ability to provide 
the very services that government deems important to 
securing labor peace. State experiences show that a 
well-funded union is a more stable advocate for 
workers and that dealing with such a partner “lead[s] 
to greater labor peace and stability.” Md. Dep’t of 
Labor, supra, at 19.  

Second, free-riding may itself create labor unrest, 
in light of the “resentment spawned by ‘free riders.’” 
Beck, 487 U.S. at 750. Without agency fees, union 
members would be required to pay more in union 
dues—and take home less pay than their colleagues—
to subsidize the cost of providing workplace services to 
non-members. Such inequities create divisions in the 
workplace that corrode cohesion and morale. See Ellis 
v. Railway Clerks, 466 U.S. 435, 452 (1984). Agency 
fees eliminate this problem by ensuring that no 
                                                                                          

13 See Richard Kearney & Patrice Mareschal, Labor Relations 
in the Public Sector 79 (5th ed. 2014); see also Jeffrey Keefe, On 
Friedrichs v. California Teachers Association: The Inextricable 
Links Between Exclusive Representation, Agency Fees, and the 
Duty of Fair Representation 4 (Econ. Pol’y Inst. Briefing Paper 
No. 411, 2015). 
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employees receive “the benefits of union representa-
tion without paying for them.” Oil Workers v. Mobil 
Oil Corp., 426 U.S. 407, 416 (1976).  

Furthermore, agency fees address the problems of 
free-riding with only minimal impact on workers’ 
rights of expression and association. Agency-fee 
arrangements do not require any worker to join a 
union or donate to a union’s political or ideological 
activities. Nor do they restrict an employee’s speech in 
any way. An employee remains free to speak against a 
union’s political agenda or negotiating positions, and 
to oppose the government officials responsible for 
negotiating the union’s contract. Agency fees merely 
require an employee to pay for services rendered. 
Thus, in practice, Amici States’ experience is that the 
“grievous First Amendment injury,” Pet. Br. 12, of 
which petitioner warns is not a valid practical concern.  

Petitioner argues that an exclusive representative 
does not need mandatory agency fees to function 
because it can generate sufficient operating funds 
through other means. See Pet. Br. 37-43. The evidence 
is to the contrary. See supra n.13. In any event, this 
argument fails to recognize that—based on their 
different experiences—jurisdictions can reasonably 
disagree about an exclusive representative’s proper 
role in the workplace and the appropriate method to 
fund those activities.  

For example, federal law permits federal public-
sector workers to elect a union to serve as their 
exclusive representative without any attendant 
requirement that workers join or financially support 
the union, but that law also severely restricts the 
scope of issues that can be collectively bargained, and 
exempts key topics that would be covered by broader 
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state collective-bargaining regimes, such as wages and 
number of employees. See 5 U.S.C. § 7106(a)(1); see 
also Navy Charleston Naval Shipyard v. Federal 
Labor Relations Auth., 885 F.2d 185, 187 (4th Cir. 
1989). Having prescribed a restricted role, a juris-
diction could rationally conclude—as does the federal 
government—that agency fees are not necessary to 
guarantee the exclusive representative’s proper 
functioning. This is especially true because the federal 
government funds union activities through alternate 
means, for instance by compensating federal employees 
for time spent performing union-related functions. See 
5 U.S.C. § 7131; see also U.S. Office of Pers. Mgmt., 
Official Time Usage in the Federal Government, Fiscal 
Year 2014, at 3 (2017). 

Likewise, many jurisdictions with so-called “right-
to-work” laws—that is, laws permitting exclusive 
representation but prohibiting mandatory agency 
fees—lack the history of labor unrest and disruption 
to government services that many States experienced 
before Abood. See Kearney, supra, at 65. A jurisdiction 
that has not experienced a history of public-sector 
labor unrest could rationally decide not to fund an 
exclusive representative’s services through mandatory 
agency fees. But that policy choice does not refute the 
benefits of different policy choices that other 
jurisdictions have made based on their own different 
experiences. Even jurisdictions that do not authorize 
agency fees for most public-sector workers recognize 
that a different policy might be appropriate in certain 
circumstances. For instance, Michigan and Wisconsin 
prohibit agency fees for some public unions but 
exempt local police and firefighter unions from that 
prohibition as a matter of public safety. See Mich. 
Comp. Laws § 423.210(3)-(4); Wis. Stat. §§ 111.81(9), 



 27

111.845, 111.85; see also Mark Niquette, Walker’s Bill 
Gives Wisconsin Police a Pass on Pension Payments, 
Bloomberg (Feb. 25, 2011) (noting Wisconsin gover-
nor’s comment, in enacting the exemption for public 
safety employees, that “there’s no way we’re going to 
put the public safety at risk”). Thus even the practices 
of petitioner’s own amici call into question petitioner’s 
proposed one-size-fits-all approach.  

Abood confirmed that States should have the 
leeway to adopt the labor-relations systems best 
suited to their individual circumstances and policy 
judgments. And States have relied on that flexibility. 
States have enacted more than one hundred statutes 
governing state and local labor relations, augmented 
by local ordinances, court decisions, attorney general 
opinions, and executive orders. See Kearney & 
Mareschal, supra, at 64-66. 

Petitioner attempts to deprive States, and 
ultimately voters, of the ability to judge for themselves 
what labor-management policies are best suited for 
their public workforces. States like Illinois authorize 
agency-fee arrangements because a majority of duly 
elected representatives determined that affording 
government employers that flexibility was sound 
policy. Indeed, legislatures in Michigan and 
Wisconsin—two of petitioner’s amici—also decided 
that, in some situations, public employers must have 
the ability to include agency-fee arrangements in their 
collective-bargaining agreements. This Court should 
view skeptically the efforts of these States and of 
petitioner himself to subvert the democratic decisions 
of voters by seeking to constitutionalize a contrary 
policy of their own preference.  
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C. Petitioners’ Amici Misrepresent the Role 
of Public-Sector Collective Bargaining in 
Municipal Bankruptcies. 

The States supporting petitioner attempt to justify 
a constitutional ban on agency fees by claiming that 
public-sector collective bargaining creates heightened 
risks of municipal bankruptcy. Br. of Amici Curiae 
States of Michigan, et al. in Support of Pet. (“Pet. 
States Amici”) 11-19. There is, however, no clear 
correlation between collective bargaining and a 
municipality’s fiscal health.  

First, the vast majority of municipalities across 
the country have permitted collective bargaining for 
public-sector employees since the mid-1970s, see 
Kearney & Mareschal, supra, at 64-66, but only a very 
small percentage of municipalities—two-hundred-
and-sixty-four in total—have filed for bankruptcy 
after that time, see Chapman & Cutler, LLP, Primer 
on Municipal Debt Adjustment—Chapter 9: The Last 
Resort for Financially Distressed Municipalities, app. 
C-1 (2012) (municipal bankruptcies between 1980 and 
2012). And a number of those bankruptcies occurred 
in States that do not permit collective bargaining by 
state and local government employees or severely 
restrict it. Texas, for example, ranks third among all 
States in municipal bankruptcies but does not permit 
public-sector collective bargaining except by police or 
firefighters. See id. at app. C-2; see also Kearney & 
Mareschal, supra, at 66. There is thus nothing to 
support amici’s speculation that it is collectively 
bargained public-sector employee benefits that drive 
municipal bankruptcies.  

Second, municipal bankruptcies occur as a result 
of a complex mix of factors, often unique to each 
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locality’s particular history and circumstances, and 
cannot be explained simply as the product of high 
public-sector labor costs. Indeed, it is traditionally a 
decrease in revenues that causes a municipality to 
seek bankruptcy protection. The bankruptcy of 
Detroit, for instance, is typically attributed to a 
myriad of factors that depressed municipal tax 
receipts, such as declining population, poor economic 
performance, and reductions in state financial 
support. See, e.g., Wallace Turbeville, The Detroit 
Bankruptcy 13-21, 33-34 (Dēmos Rep. 2013). And a 
similar story is true in Stockton and San Bernadino, 
California, whose financial distress and ultimate 
bankruptcies were driven largely by a unique 
vulnerability to the “double whammy of unbridled 
speculation, followed by steep losses of property value” 
as a result of the 2008 recession. Tracy Gordon et al., 
Exuberance & Municipal Bankruptcy: A Case Study of 
San Bernardino, Stockton & Vallejo, CA 15-16 
(Goldman Sch. Pub. Pol’y Working Paper Series May 
2017 draft).14 Amici’s simplistic narrative gloss that 
high public-sector labor costs cause municipal 
bankruptcies thus fails to grapple with—and indeed 
purposely obscures—the diverse causative factors that 
produced these complicated fiscal incidents.  

Amici’s reliance on the purported “public impact” 
of the cost of public-employee pension plans is also 
misplaced. See, e.g., Pet. States Amici 13. All States—
regardless of whether they authorize collective 

                                                                                          
14 See also Sydney Evans et al., How Stockton Went Bust: A 

California City’s Decade of Policies and the Financial Crisis That 
Followed 2 (Cal. Common Sense. Rep. June 2012); The Pew 
Charitable Trusts, The State Role in Local Government Financial 
Distress 9-11 (July 2013). 
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bargaining in the public sector—establish the terms 
and conditions of their public-employee benefit plans 
by statute. It is the legislature, and not unions, that 
sets the scope of public-employee pension benefits.     

II. Petitioner’s Constitutional Challenge 
Should Be Rejected.  

Petitioner’s attempt to avoid paying his fair share 
for the services of his exclusive representative is 
grounded in two mischaracterizations of the nature 
and effect of agency fees. First, petitioner obscures the 
fact that agency-fee requirements are conditions of 
public employment that advance the government’s 
interest in managing its workforce. Second, petitioner 
confuses his objection to funding his exclusive repre-
sentative’s collective-bargaining activities with a 
broader challenge to all of the services that an 
exclusive representative provides.  

A. The First Amendment Affords Public 
Employers Flexibility to Manage Their 
Workforces.  

Petitioner’s First Amendment challenge rests 
centrally on the premise that government may not 
require a person to support speech absent a 
compelling interest that is furthered by the narrowest 
means possible. See Pet. Br. 36. But this characteri-
zation obscures the fact that agency-fee arrangements 
are negotiated by the government acting as an 
employer to manage its public workforce. Contrary to 
petitioner’s contention, such a condition of 
employment is not subject to “strict” or “exacting” 
scrutiny under the First Amendment.  

This Court has long recognized that the First 
Amendment permits States to adopt reasonable 
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workforce-management policies to promote effective 
government operations, even if those policies impact a 
public employee’s First Amendment rights. See, e.g., 
Engquist v. Oregon Dep’t of Agric., 553 U.S. 591, 598-
600 (2008); Garcetti, 547 U.S. at 417-20; Waters v. 
Churchill, 511 U.S. 661, 671-75 (1994) (plurality op.). 
As this Court has explained, the Constitution allows 
the government flexibility to fulfill its “‘mission as 
employer,’” Engquist, 553 U.S. at 598 (quoting Waters, 
511 U.S. at 674-75), and does not require that a govern-
ment’s employment-related measures be “narrowly 
tailored to a compelling government interest,” Waters, 
511 U.S. at 674-75; see also National Aeronautics & 
Space Admin. v. Nelson, 562 U.S. 134, 153-55 (2011).   

“[T]here is a crucial difference, with respect to 
constitutional analysis, between the government 
exercising the power to regulate” and the government 
acting “to manage its internal operation[s].” Engquist, 
553 U.S. at 598 (alteration and quotation marks 
omitted); see also Connick v. Myers, 461 U.S. 138, 143 
(1983) (recognizing “the common sense realization 
that government offices could not function if every 
employment decision became a constitutional matter”). 
First, “[t]he government’s interest in achieving its 
goals as effectively and efficiently as possible” 
commands greater weight, being “elevated from a 
relatively subordinate interest when it acts as 
sovereign to a significant one when it acts as 
employer.” Waters, 511 U.S. at 675 (plurality op.). 
Second, the government’s “reasonable predictions of 
disruption” are entitled to “substantial weight . . . even 
when the speech involved is on a matter of public 
concern, and even though when the government is 
acting as sovereign [the Court’s] review of legislative 
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predictions of harm is considerably less deferential.” 
Id. at 673. 

This Court has on many occasions confirmed that 
the First Amendment is not a mandate for lesser 
public efficiency. The Court has explained that when an 
individual “enters government service,” he or she 
“must accept certain limitations on his or her freedom,” 
including limitations that would be imposed in a 
private employment setting. Garcetti, 547 U.S. at 418. 
These limitations may and often do restrict speech or 
associational activities that the government could not 
limit outside of the employment relationship. See, e.g., 
Connick, 461 U.S. at 141 (rejecting employee claim 
that termination for views expressed in questionnaire 
distributed to coworkers violated First Amendment); 
Public Workers v. Mitchell, 330 U.S. 75, 99, 101 (1947) 
(upholding provision of federal statute prohibiting 
federal employees from active participation in political 
management or political campaigns).  

Abood’s holding—that public employers may 
adopt a model of collective bargaining that utilizes 
agency fees in support of exclusive representation—is 
fully consistent with these principles and with the 
decisions in which the Court has applied them. Abood 
recognizes that the task of crafting a workable labor-
relations system is complex and difficult, and requires 
balancing numerous potentially conflicting interests 
in areas where there is widespread debate and no clear 
answer. Abood accordingly does not mandate that any 
State enact any particular labor-relations law. It 
leaves States free to devise systems based on their own 
history and particular policy choices, and it gives voters 
in each State the ultimate say over changes or amend-
ments to labor policy. See 431 U.S. at 224-25 & n.20. 
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The federal government’s recent change of heart is 
strong proof that this Court should not constitution-
alize one approach to public workforce management. 
For decades, the federal government defended Abood 
and the principle that the First Amendment affords 
States flexibility to adopt reasonable workplace 
management policies, even if federal policy was to the 
contrary. Now, the federal government has apparently 
changed its mind. But the strength of Abood—and of 
our federal system—is that it creates space for this 
kind of disagreement. See, e.g., New State Ice Co. v. 
Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., 
dissenting). States whose experiences show the value 
of exclusive bargaining funded by mandatory agency 
fees should not be constitutionally bound to the federal 
policy currently in vogue.  

B. Petitioner’s Challenge Is Overbroad 
Because It Encompasses Agency Fees 
for Union Services to Which He Does 
Not Object. 

Petitioner’s First Amendment challenge conflates 
an exclusive representative’s collective-bargaining 
activities—which petitioner challenges as unduly 
political—with the range of other workplace-related 
functions that an exclusive representative performs. 
Petitioner’s request for a judgment categorically 
prohibiting the collection of agency fees for any 
purpose is therefore overbroad.   

This Court recognized in Abood that requiring 
public employees to pay agency fees to cover the costs 
of an exclusive representative’s services could impact 
employees’ First Amendment rights. See 431 U.S. at 
222. And the Court made clear that government’s 
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interest as an employer justified this First Amend-
ment injury only so long as those fees were not used 
for “ideological causes not germane to [the exclusive 
representative’s] duties as collective-bargaining repre-
sentative.” Id. at 235; see also Lehnert v. Ferris Faculty 
Ass’n, 500 U.S. 507, 519 (1991). Petitioner seeks in 
effect to revisit that balancing. Thus, he alleges that 
he objects to the “positions that AFSCME advocates 
for in collective bargaining” (J.A. 87) and argues that 
“bargaining with the government is political speech,” 
Pet. Br. 10-11. Petitioner’s amici adopt this line of 
attack, arguing that an exclusive representative’s 
collective-bargaining activity “necessarily implicates 
matters of public policy.” Br. for the United States as 
Amicus Curiae Supporting Pet. 15.  

But even if this characterization of public-sector 
collective bargaining were accurate—and it is not, see, 
e.g., AFSCME Resp. Br. 42-45—petitioner’s objection 
to funding his exclusive representative’s collective-
bargaining activities would not justify his request for 
a ruling that, as a matter of law, “public employees 
cannot be forced to pay any union fees whatsoever,” 
Pet. Br. 61. As discussed above (supra Point I.B) an 
exclusive representative does more than collectively 
bargain on behalf of workers; the union can provide a 
range of services in the workplace that help to 
minimize labor unrest and promote stability in the 
workforce. Thus, even if petitioner can prove on remand 
the allegation that his exclusive representative’s 
collective-bargaining activities are unduly political, 
that would say nothing about the permissibility of 
collecting agency fees to cover other expenses of his 
exclusive representative, which petitioner does not 
label “political speech.” See Abood, 431 U.S. at 236 
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(political nature of non-chargeable expenses is a fact 
issue); see also Lehnert, 500 U.S. at 513. 

Petitioner contends that adjusting grievances “is 
just as political an act as bargaining for that deal.” 
Pet. Br. 14. But petitioner’s complaint does not frame 
an objection to—or even mention—his exclusive 
representative’s grievance-resolution activities. (E.g., 
J.A. 87.) And petitioner’s brief does not make a serious 
effort to substantiate his conclusion that the range of 
activities encompassed by “grievance-adjustment” 
constitute speech on matters of public concern. See 
Abood, 431 U.S. at 232. Nor is that conclusion self-
evident. There is simply no conceivable speech object-
ion, for instance, to a union’s receipt and investigation 
of a workplace-related complaint—steps taken long 
before the union even adopts a substantive position on 
the merits of a grievance. And this is true both for the 
vast majority of grievances, which implicate only the 
rights of the grievant, as well as for grievances with a 
potentially broader impact. What is more, grievance 
adjustment is only aspect of the non-collective-
bargaining services that an exclusive representative 
provides. Petitioner does not articulate, either in his 
complaint or his brief in this Court, any First 
Amendment objection to paying for an exclusive 
representative’s informal daily services—for instance, 
advising workers about dental benefits or inquiring 
with management about incorrect leave accruals for 
another coworker.  

A public employer could conclude that these 
services, and the agency fees that support them, are 
necessary to meet the needs of its workforce and to 
ensure uninterrupted provision of public services. 
This Court should respect those judgments and 
preserve governments’ flexibility to adopt labor-
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management policies tailored to the unique circum-
stances confronting their workforces, as this Court did 
before in Abood.   

CONCLUSION 

This Court should decline to overrule Abood. 
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1

BRIEF OF THE AMERICAN FEDERATION OF 

LABOR AND CONGRESS OF INDUSTRIAL 

ORGANIZATIONS AS AMICUS CURIAE  

IN SUPPORT OF RESPONDENTS

INTEREST OF AMICUS CURIAE

The American Federation of Labor and Congress 
of Industrial Organizations is a federation of 55 na-
tional and international labor organizations with a 
total membership of 12.5 million working men and 
women.1  This case addresses the constitutionality of 
contract clauses that require public employees who 
benefit from union representation to share the costs 
of negotiating and enforcing their collective bargain-
ing agreements.  A number of AFL-CIO affiliates rep-
resent public employees and negotiate collective 
bargaining agreements containing clauses that re-
quire the covered employees to financially support 
collective bargaining.

SUMMARY OF ARGUMENT

In Abood v. Detroit Board of Education, 431 U.S. 
209 (1977), the Court held that public employees may 
be compelled to subsidize their union representa-
tive’s participation in the collective bargaining sys-
tem by which their terms of employment are set.  The 
Court also held that employees may not be compelled 
to subsidize their union’s political or ideological ac-

1 Counsel for the petitioner and counsel for the respondents 
have consented to the filing of amicus briefs.  No counsel for a 
party authored this brief amicus curiae in whole or in part, and 
no person or entity, other than the amicus, made a monetary 
contribution to the preparation or submission of this brief.    



2

tivities unrelated to collective bargaining.  The plain-
tiff challenges the distinction drawn in Abood and 
maintains that compelled subsidization of collective 
bargaining activities is indistinguishable for purpos-
es of First Amendment analysis from compelled sub-
sidization of political or ideological speech unrelated 
to collective bargaining.

Abood is one in a long line of compelled-subsidy 
cases decided by this Court.  The compelled-subsidy 
cases involve a variety of situations in which the gov-
ernment mandates that individuals participate in an 
association for the purpose of advising the govern-
ment on a program affecting those individuals.  The 
compelled-subsidy analysis employed in those cases 
allows the government to require that members of 
the advisory association financially subsidize the as-
sociation’s participation in the government program.  
The fact that the association’s representation of the 
members’ interests often involves speech directed to 
the government does not make the compelled subsi-
dization a violation of the First Amendment, because 
the subsidized speech is germane to the legitimate 
government program that justified mandating the 
formation of the association in the first place.

In challenging the distinction drawn in Abood, the 
plaintiff ignores altogether the applicable compelled-
subsidy analysis and instead relies solely on cases 
involving either compelled speech or compelled ex-
pressive association.  The compelled-speech and 
compelled-association cases, however, are con-
cerned with direct government interference with in-
dividuals’ self-expression, either by compelling them 
to convey a particular message or by compelling 
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them to associate with others with whom they dis-
agree in a way that affects their ability to convey 
their own message.  Neither of those concerns arise 
in the compelled-subsidy cases, because individuals 
are not forced to convey any message nor are they 
personally associated with any message in a way that 
affects their ability to express themselves.

First Amendment concerns do arise in the com-
pelled-subsidy context where the mandated associa-
tion uses compelled subsidies to support speech that 
is unrelated to the government’s regulatory program.  
To address this concern, the Court has held that com-
pelled subsidization of association speech that oc-
curs outside of the government program is permissi-
ble only to the extent that the governmental interests 
in compelling subsidization outweigh the First 
Amendment interests of association members who 
object to the speech.  This Court’s decisions regard-
ing the use of agency fees to support union lobbying 
activities are an example of this.  The Court has held 
that public employees may not be compelled to subsi-
dize union lobbying activity except to the extent nec-
essary to secure legislative ratification of a collective 
bargaining agreement.  The plaintiff denies that there 
is any First Amendment difference between collec-
tive bargaining and union lobbying, but this Court’s 
decisions explain the relevant differences and their 
significance for purposes of the First Amendment.

The plaintiff’s objection to Abood is nothing less 
than a full-scale challenge to this Court’s entire line 
of compelled-subsidy cases.  By denying the distinc-
tion drawn in Abood between compelled subsidiza-
tion of collective bargaining and compelled subsidi-



4

zation of political or ideological speech unrelated to 
collective bargaining, the plaintiff denies a distinc-
tion that underlies the decisions in all of the com-
pelled-subsidy cases.  In conducting an assault on 
this established aspect of the Court’s First Amend-
ment jurisprudence, the plaintiff makes no attempt 
to come to grips with the Court’s compelled-subsidy 
analysis and instead relies upon a line of compelled-
speech/compelled-association cases that address 
significantly different free speech concerns.

ARGUMENT

In Abood v. Detroit Bd. of Education, 431 U.S. 
209, 211 (1977), the Court held that requiring public 
employees to pay a service charge—or agency fee—
to their union representative does not violate the 
First Amendment “insofar as the service charge is 
used to finance expenditures by the Union for the 
purposes of collective bargaining, contract adminis-
tration, and grievance adjustment.”  Id. at 225.  At 
the same time, the Court also held “that a union can-
not constitutionally spend funds for the expression 
of political views, on behalf of political candidates, 
or toward the advancement of other ideological 
causes not germane to its duties as collective-bar-
gaining representative” to the extent those “expen-
ditures [are] financed from charges, dues, or assess-
ments paid by employees who . . . object to advancing 
those ideas.”  Id. at 235-36.

The plaintiff in this case challenges “the basic dis-
tinction drawn in Abood,” between “ ‘preventing com-
pulsory subsidization of ideological activity by em-
ployees who object thereto’ ” and “ ‘requir[ing] every 
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employee to contribute to the cost of collective-bar-
gaining activities.’ ”  Chicago Teachers Union v. 

Hudson, 475 U.S. 292, 302 (1986), quoting Abood, 431 
U.S. at 237.  It is the plaintiff’s position that there is 
no such distinction and that requiring financial 
support for collective bargaining activities is no 
different in First Amendment terms than requiring 
financial support for ideological expression unrelated 
to collective bargaining.

In challenging the distinction drawn in Abood, the 
plaintiff calls into question not just the holding of that 
case but the holdings in all of this Court’s “compelled-
subsidy cases” in which “Abood and Keller [v. State 

Bar of California, 496 U.S. 1 (1990),] ‘provide the be-
ginning point for [the Court’s] analysis.’ ”  Johanns v. 

Livestock Marketing Ass’n, 544 U.S. 550, 559 (2005), 
quoting Board of Regents of the Univ. of Wisconsin 

v. Southworth, 529 U.S. 217, 230 (2000).  “[T]he com-
pelled-subsidy analysis” drawn from Abood and Keller 
“differs substantively” from the “compelled-speech” 
analysis on which the plaintiff relies in challenging 
Abood. Id. at 565 n. 8.  Under the “compelled-subsidy” 
analysis, “an individual [may be] required by the gov-
ernment to subsidize a message he disagrees with, 
expressed by a private entity,” to the extent that the 
message is “germane to the regulatory interests” of 
the government.  Id. at 557-58.

There is no question that union communications 
“for the purposes of collective bargaining, contract 
administration, and grievance adjustment,” Abood, 
431 U.S. at 225, are “germane to the regulatory inter-
ests” of the government, Johanns, 544 U.S. at 558, in 
negotiating the terms of public employment.  Thus, 
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under the applicable “compelled-subsidy analysis,” 
the plaintiff’s challenge to “the basic distinction 
drawn in Abood,” Hudson, 475 U.S. at 302, fails.

I.  COMPELLED SUBSIDIZATION OF A 

PRIVATE ASSOCIATION THAT HAS BEEN 

MANDATED IN ORDER TO FURTHER A 

LEGITIMATE GOVERNMENT INTEREST IS 

NOT A FORM OF COMPELLED SPEECH 

SUBJECT TO HEIGHTENED FIRST 

AMENDMENT SCRUTINY.

A.  Compelled Subsidization of Private 

Speech that is Germane to Legitimate 

Government Regulatory Interests.

The compelled-subsidy cases involve various situa-
tions in which “compelled association . . . [is] justified 
by the [government’s] interest in regulating” aspects 
of a particular population’s activities or relationships.  
Keller v. State Bar of California, 496 U.S. 1, 13 (1990).  
The issue of “compelled association” arises where 
the government decides to allow “a large measure of 
self-regulation” by mandating association among 
members of the regulated community for the purpose 
of allowing them to advise on “regulation conducted 
by a government body.”  Id. at 12.  For example, pub-
lic employers frequently provide for employee input 
on their terms of employment through a system of 
exclusive representation.  Or, to take another “sub-
stan tial[ly] analog[ous]” example, state courts often 
require practicing lawyers to join an integrated bar 
association that “provide[s] specialized professional 
advice to those with the ultimate responsibility of 
governing the legal profession.”  Id. at 12 & 13.
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In all of the compelled-subsidy cases, “there is 
some state imposed obligation which makes group 
membership less than voluntary” that is justified by 
“the legitimate purposes of the group [that are] fur-
thered by the mandated association.”  United States 

v. United Foods, Inc., 533 U.S. 405, 413-14 (2001).  
The advisory process inevitably involves speech by 
the association that is directed toward the govern-
ment regulator, but compulsory subsidization of that 
advisory speech does not violate the First Amend-
ment, so long as “objecting members [a]re not re-
quired to give speech subsidies for matters not ger-
mane to the larger regulatory purpose which justified 
the required association.”  Id. at 414.

The earliest compelled-subsidy cases involved col-
lective-bargaining agreements that require covered 
employees to pay fees equal to union dues and inte-
grated bar associations that require membership as a 
condition of practicing law.  In Railway Employes’ 

Dept. v. Hanson, 351 U.S. 225, 235 (1956), the Court 
sustained the Railway Labor Act’s authorization of 
union shop agreements against a First Amendment 
challenge on the ground that, although “[t]o require, 
rather than to induce, the beneficiaries of trade 
unionism to contribute to its costs may not be the 
wisest course[,] Congress might well believe that it 
would help insure the right to work in and along the 
arteries of interstate commerce.”  Treating Hanson 
as controlling First Amendment authority, the Court 
later held that a state “may constitutionally require 
that the costs of improving the [legal] profession 
[with the advice of the integrated bar] be shared by 
the subjects and beneficiaries of the regulatory pro-
gram” so long as the State “might reasonably believe” 
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that the requirement “further[s] the State’s legitimate 
interests.”  Lathrop v. Donahue, 367 U.S. 820, 843 
(1961).  See also id. at 849 (concurring opinion).2

When the Court returned to these two forms of 
compelled subsidization in Abood and Keller, it be-
gan to define the limits of what is constitutionally 
permissible.  Abood held that a public employer may 
require its employees to subsidize the costs of collec-
tive bargaining on their behalf but not of “ideological 
activities unrelated to collective bargaining.”  431 
U.S. at 225-26 & 236.  Applying Abood to the integrat-
ed bar, Keller held that a state may require practicing 
attorneys to subsidize only those “expenditures 
[that] are necessarily or reasonably incurred for the 
purpose of regulating the legal profession.”  496 U.S. 
at 14.  In Keller, the bar association argued that Abood 
should not apply, because it was possible to “distin-
guish the two situations on the grounds that the com-
pelled association in the context of labor unions 
serves only a private economic interest in collective 
bargaining, while the State Bar serves more substan-

2 Seven Justices in Lathrop voted to affirm the decision of 
the Wisconsin Supreme Court upholding the constitutionality 
of the integrated bar—six on the basis of Hanson, 367 U.S. at 
842 & 849.  Justice Whittaker concurred on separate grounds.  
Id. at 865.  Justice Black agreed that “the question posed” by 
the “integrated bar” is “identical to that posed” by the union 
shop, but he dissented on the ground that both are unconstitu-
tional.  Id. at 871.  Only Justice Douglas disputed that the inte-
grated bar and union shop presented analogous constitutional 
questions, and he maintained that the union shop, unlike the 
integrated bar, was constitutional based on “[t]he power of a 
State to manage its internal affairs by requiring a union-shop 
agreement.”  Id. at 879.
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tial public interests.”  Id. at 13.  The Court rejected 
that argument, explaining, “We are not possessed of 
any scales which would enable us to determine that 
the one outweighs the other sufficiently to produce a 
different result.”  Ibid. Taken together, “Abood and 
Keller provide the beginning point for [the] analysis” 
in the “compelled-subsidy cases.” Johanns, 544 U.S. 
at 559 (quotation marks and citation omitted).

“[T]he rule announced in Abood and further re-
fined in Keller” was applied in reviewing the system 
by which producers advise the Secretary of Agricul-
ture regarding marketing orders issued pursuant to 
Agricultural Marketing Agreement Act of 1937.   
Glickman v. Wileman Brothers & Elliott, Inc., 521 
U.S. 457, 473 (1997).  See also id. at 478 (dissenting 
opinion) (“[A] proper understanding of Abood is 
necessary for the disposition of this case.”).  “The 
orders are implemented by committees composed 
of producers and handlers of the regulated commod-
ity, . . . who recommend rules to the Secretary gov-
erning marketing matters such as fruit size and ma-
turity,” id. at 462, and “impose assessments on 
[producers] that cover the expenses of administer-
ing the orders,”  id. at 460.  “Given that producers 
were bound together in the common venture” by the 
marketing orders, the Court held that “the imposi-
tion upon their First Amendment rights caused by 
using compelled contributions . . . was, as in Abood 
and Keller, in furtherance of an otherwise legitimate 
program.”  United Foods, 533 U.S. at 414-15.  Ac-
cordingly, “Abood and Keller would permit the man-
datory fee if it were ‘germane’ to a ‘broader regula-
tory scheme,’ ” Johanns, 544 U.S. at 558, quoting 
United Foods, 533 U.S. at 415, that was “judged by 
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Congress to be necessary to maintain a stable mar-
ket,” United Foods, 533 U.S. at 414.

In each of these situations, the government could 
have dispensed altogether with any “measure of self-
regulation” and provided for unilateral “regulation 
conducted by a government body.”  Keller, 496 U.S. 
at 13.  Public employers often unilaterally set the 
terms of public employment.  And, even if some em-
ployee input were desired, the government could 
provide for “bargaining carried on by the Secretary 
of Labor,” or some other publicly appointed figure, 
rather than representation by an independent labor 
union. Lehnert v. Ferris Faculty Ass’n, 500 U.S. 507, 
552 (1991) (Scalia, J., concurring in part and dissent-
ing in part), quoting Machinists v. Street, 367 U.S. 
740, 787 (1967) (Black, J., dissenting). By the same 
token, “a state legislature could set up a staff or com-
mission to recommend” rules governing the practice 
of law.  Lathrop, 367 U.S. at 864. And, the Secretary 
of Agriculture could conduct his own “research and 
development projects” to determine the “rules . . . 
governing marketing matters,” without the advice of 
“committees composed of producers and handlers.”  
Glickman, 521 U.S. at 461-62.    

In each instance, were the government to choose 
to seek advice from a source other than the affected 
individuals, it could obviously impose “a reasonable 
license tax,” Lathrop, 367 U.S. at 865, to “require that 
the costs of [procuring the advice] be shared by the 
subjects and beneficiaries of the regulatory pro-
gram,” Keller, 496 U.S. at 8, without raising any seri-
ous First Amendment question.  In the variety of dif-
ferent contexts addressed in the compelled-subsidy 
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cases, the Court has held that the government may 
likewise seek advice on its program from the affect-
ed group of individuals and may require the group to 
share the cost of giving that advice.

Finally, in considering a closely related “First 
Amendment challenge to a mandatory student activ-
ity fee imposed by . . . the University of Wisconsin 
System and used in part by the University to support 
student organizations engaging in political or ideo-
logical speech,” the Court treated “[t]he Abood and 
Keller cases [as] provid[ing] the beginning point for 
our analysis.” Southworth, 529 U.S. at 221, 230.  The 
University could have financed the “program de-
signed to facilitate extracurricular student speech” 
itself but instead chose to “charge its students an ac-
tivity fee used to fund [the] program.”  Id. at 220-21. 
Nevertheless, applying “the constitutional rule” from 
“Abood and Keller,” the Court held that “a public uni-
versity may require its students to pay a fee which 
creates the mechanism for the extracurricular speech 
of other students,” based on the University’s “de ter-
mi n[a tion] that its mission is well served if students 
have means to engage in dynamic discussions of 
philosophical, religious, scientific, social, and politi-
cal subjects in their extracurricular campus life out-
side the lecture hall.”  Id. at 231, 233.

The compelled-subsidy line of cases stands for 
the proposition that, so long as the state “might rea-
sonably believe” that mandated association will fur-
ther “a legitimate end of state policy,” it “may con-
stitutionally require that the costs of [association] 
should be shared by the subjects and beneficiaries 
of the regulatory program.”  Lathrop, 367 U.S. at 
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843.  Accord Southworth, 529 U.S. at 233 (“If the 
University reaches this conclusion [that its mission 
is well served if students have the means to engage 
in dynamic extracurricular discussions], it is enti-
tled to impose a mandatory fee to sustain an open 
dialogue to these ends.”). Thus, “using compelled 
contributions . . . in furtherance of an otherwise le-
gitimate program” does not violate “the First 
Amendment rights” of those who are “required to 
pay moneys in support of activities that [a]re ger-
mane to the reason justifying the compelled asso-
ciation in the first place.” United Foods, 533 U.S. at 
414-15.  Accord Johanns, 544 U.S. at 565 n. 8 (the 
First Amendment is violated only by compelled-
subsidy of speech “unconnected to any legitimate 
government purpose”).

B.  The Reasoning of the Compelled-Speech 

Precedents Applies Only to Compelled 

Subsidization of Private Speech that is 

Not Germane to Legitimate Government 

Regulatory Interests.

The plaintiff maintains that compelled subsidiza-
tion of a public sector union’s core collective bar-
gaining activities should be subjected to the same 
level of scrutiny as that employed in cases of “com-
pelled speech” or “compelled association.”  Pet. Br. 
19-20.  However, the heightened level of First Amend-
ment review in the cases on which plaintiff relies “re-
lates to compelled speech rather than compelled sub-

sidy.”  Johanns, 544 U.S. at 564-65 (emphasis in 
original).  And, as the Court has explained, the First 
Amendment concerns regarding “compelled speech” 
or “compelled association” are not implicated in 
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“compelled subsidy” of private speech within a legit-
imate government program.

“[T]rue ‘compelled-speech’ cases” involve situa-
tions “in which an individual is obliged personally to 
express a message he disagrees with, imposed by the 
government.”  Johanns, 544 U.S. at 557.  This “line[] 
of precedent . . . exemplified by West Virginia Bd. of 

Ed. v. Barnette, 319 U.S. 624 (1943), and Wooley v. 

Maynard, 430 U.S. 705 (1977), stands for the princi-
ple that government may not force individuals to ut-
ter or convey messages they disagree with or, indeed, 
say anything at all.”  Id. at 573 (dissenting opinion).  

The “compelled-speech cases are not limited to the 
situation in which an individual must personally speak 
the government’s message,” they “have also in a num-
ber of instances limited the government’s ability to 
force one speaker to host or accommodate another 
speaker’s message.”  Rumsfeld v. Forum for Academ-

ic and Institutional Rights, Inc., 547 U.S. 47, 63 
(2006), citing Hurley v. Irish-American Gay, Lesbian 

and Bisexual Group of Boston, Inc., 515 U. S. 557, 566 
(1995) (state law cannot require a parade to include a 
group whose message the parade’s organizer does not 
wish to send); Pacific Gas & Elec. Co. v. Public Util. 

Comm’n of Cal., 475 U. S. 1, 20-21 (1986) (plurality 
opinion); accord, id. at 25 (Marshall, J., concurring in 
judgment) (state agency cannot require a utility com-
pany to include a third-party newsletter in its billing 
envelope); Miami Herald Publishing Co. v. Tornillo, 
418 U. S. 241, 258 (1974) (right-of-reply statute violates 
editors’ right to determine the content of their news-
papers).  “The compelled-speech violation in [the 
forced hosting or accommodation] cases, however, 
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resulted from the fact that the complaining speaker’s 
own message was affected by the speech it was forced 
to accommodate.”  Rumsfeld, 547 U.S. at 63. 

The First Amendment problems identified by the 
compelled-speech cases do not arise in the com-
pelled-subsidy cases, because the mandated self-reg-
ulatory associations “impose no restraint on the free-
dom of any [individual] to communicate any message 
to any audience” and “do not compel any person to 
engage in any actual or symbolic speech.” Glickman, 
521 U.S. at 469.  Nor do the mandated associations 
require any covered individual to take any action 
“that makes them appear to endorse the [subsidized] 
message.”  Johanns, 544 U.S. at 565 n. 8. In these very 
important regards, the types of mandatory associa-
tion at issue in the compelled-subsidy cases are com-
pletely unlike partisan political patronage, which 
causes individuals to “feel a significant obligation to 
support political positions held by their superiors, 
and to refrain from acting on the political views they 
actually hold.”  Rutan v. Republican Party of Illi-

nois, 497 U.S. 62, 73 (1990).

“The reasoning of these compelled-speech cases 
has been carried over to certain instances in which 
individuals are compelled not to speak, but to subsi-
dize a private message with which they disagree.” Jo-

hanns, 544 U.S. at 557.  With regard to “speech with 
. . . content [that is] not germane to the regulatory in-
terests that justified compelled membership,” the 
Court has held that “making those who disagree[] 
with [the content] pay for it violate[s] the First Amend-
ment.”  Id. at 558.  This is so, because “being forced to 
fund someone else’s private speech unconnected to 
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any legitimate government purpose violates person-
al autonomy.”  Id. at 565 n. 8 (emphasis added), citing 
id. at 557-58 (“discussing Keller and Abood”).  This 
First Amendment concern is fully addressed by the 
rule “that the objecting members [a]re not required to 
give speech subsidies for matters not germane to the 
larger regulatory purpose which justified the required 
association.”  United Foods, 533 U.S. at 414.  See 

Southworth, 529 U.S. at 231 (“In Abood and Keller, the 
constitutional rule took the form of limiting the re-
quired subsidy to speech germane to the purposes of 
the union or bar association.”).3

The core holding of Abood is that public employees 
can be compelled to subsidize the cost of collective 
bargaining with their employer.  The speech entailed 
in such collective bargaining is most certainly “ ‘ger-
mane’ to a ‘broader regulatory scheme’ ” for establish-
ing terms of public employment.  Johanns, 544 U.S. at 
558, quoting United Foods, 533 U.S. 415-16.  Thus, 
compelled subsidization of collective bargaining is 
not an instance of employees “being forced to fund 
someone else’s private speech unconnected to any le-
gitimate government purpose.”  Id. at 565 n. 8.  Ac-
cordingly, the core holding of Abood is fully consistent 
with this Court “compelled-subsidy analysis.”  Ibid.

3 This rule was applied in Knox v. Service Employees, 567 
U.S. ___ (2012), in deciding “whether the First Amendment al-
lows a public-sector union to require objecting nonmembers 
to pay a special fee for the purpose of financing the union’s 
political and ideological activities.”  Slip op. 1.  See id. at 9-10 
(discussing United Food’s treatment of “compulsory subsidies 
for private speech” that is unrelated to “a comprehensive regu-
latory scheme”).
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II.  ABOOD REPRESENTS A SOUND 

APPLICATION OF COMPELLED-SUBSIDY 

ANALYSIS TO PUBLIC SECTOR 

COLLECTIVE BARGAINING.

The plaintiff advances two reasons that “Abood 
should be overruled”:

“[i] Abood was wrongly decided because bargain-
ing with the government is political speech indis-
tinguishable from lobbying the government; [ii] 
Abood is inconsistent with this Court’s precedents 
that subject instances of compelled speech and as-
sociation to heightened constitutional scrutiny.”  
Pet. Br. 9.

The decisions in this Court’s “compelled-subsidy cas-
es,” Johanns, 544 U.S. at 559, refute both of these 
assertions.

A.  For Purposes  of First Amendment 

Analysis, Collective Bargaining Over 

Terms of Public Employment is Not 

Equivalent to Lobbying.

“[T]he principal reason Abood was wrongly decid-
ed,” according to the plaintiff, is that it failed to rec-
ognize that “bargaining with the government is po-
litical speech indistinguishable from lobbying the 
government.”  Pet. Br. 10-11.  From the premise that 
public sector collective bargaining is indistinguish-
able from lobbying, the plaintiff draws the conclu-
sion that “[a]gency fees thus inflict the same grievous 
First Amendment injury as would the government 
forcing individuals to support a mandatory lobbyist 
or political advocacy group.”  Id. at 12. The plaintiff’s 
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argument rests on the understanding that “lobbying” 
encompasses any “meeting and speaking with public 
officials, as an agent of parties, to influence public 
policies that affect those parties.”  Id. at 11.

By the plaintiff’s lights, all of this Court’s com-
pelled-subsidy cases, not just Abood, involved “the 
government forcing individuals to support a manda-
tory lobbyist  or political advocacy group.”  Pet. Br. 
12.  In Keller, “[t]he plan established by California for 
the regulation of the [legal] profession [wa]s for rec-
ommendations as to admission to practice, the disci-
plining of lawyers, codes of conduct, and the like to 
be made to the courts or the legislature by the orga-
nized bar.”  496 U.S. at 12.  Glickman involved “com-
mittees composed of producers and handlers of the 
regulated commodity, appointed by the Secretary [of 
Agriculture], who recommend rules to the Secretary 
governing marketing matters such as fruit size and 
maturity levels.”  521 U.S. at 462.  And, in Southworth, 
the mandatory fee was imposed precisely in order to 
“support student organization engaging in political 
or ideological speech.”  529 U.S. at 221.

In each of these situations, “the compelled contri-
butions . . . did not raise First Amendment concerns” 
so long as the “compelled contributions” were “in 
furtherance of a legitimate program.” United Foods, 
533 U.S. at 415.  At the point where “the legitimate 
purposes of the group were [not] furthered by the 
mandated association,” however, “[a] proper applica-
tion of the rule in Abood require[d] . . . invalidat[ion 
of] the . . . statutory scheme.”  Id. at 413-14. This 
Court’s decisions in Lehnert v. Ferris Faculty Ass’n, 
500 U.S. 507 (1991), and Harris v. Quinn, 573 U.S. 
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___ (2014), represent an application of this rule that 
squarely rejects the identity between public sector 
collective bargaining and lobbying drawn by the 
plaintiff.

In Lehnert, this Court distinguished “discussion by 
negotiators regarding the terms and conditions of 
employment” from “lobbying and electoral speech . . . 
concern[ing] topics about which individuals hold 
strong personal views.”  500 U.S. at 521.  The Court 
determined that “allowing the use of dissenters’ as-
sessments for political activities outside the scope of 
the collective-bargaining context would present ad-
ditional interference with the First Amendment inter-
ests of objecting employees,” and on this ground held 
“that the State constitutionally may not compel its 
employees to subsidize legislative lobbying or other 
political union activities outside the limited context 
of contract ratification or implementation.” 500 U.S. 
at 521-22 (internal quotation marks omitted).  The 
Court explained that, “unlike collective-bargaining 
negotiations between union and management, our 
national and state legislatures, the media, and the 
platform of public discourse are public fora open to 
all.”  Id. at 521.  The Court also noted that “[t]here is 
no question as to the expressive and ideological con-
tent” of lobbying in these fora, because the “policy 
choices performed by legislatures is not limited to the 
workplace but typically has ramifications that extend 
into diverse aspects of an employee’s life.” Ibid. 

By contrast, the negotiation of a collective bargain-
ing does not involve “public discourse [in] public 
fora open to all” and the subjects of bargaining are 
“limited to the workplace.”  Lehnert, 500 U.S. at 521. 
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Collective bargaining involves establishing the terms 
of employment controlled by the government through 
negotiations with designated executive branch rep-
resentatives.  See 5 ILCS 315/7.  Thus, the collective 
bargaining activities that the employees are com-
pelled to financially support typically “will not seek 
to communicate to the public or to advance a politi-
cal or social point of view beyond the employment 
context.”  Borough of Duryea, Pennsylvania v. 

Guarnieri, 564 U.S. 379, 398 (2011).  

The Illinois Public Labor Relations Act, for exam-
ple, is typical of public sector bargaining laws in pro-
viding that in such “closed bargaining sessions” the 
government will “admit, hear the views of, and re-
spond to only the designated representatives of a 
union selected by the majority of its employees.”  
City of Madison Jt. School Dist, No. 8. v. Wisconsin 

Emp. Rel. Commn., 429 U.S. 167, 178 (1976) (Bren-
nan, J., concurring).  See 5 ILCS 315.  Such sessions 
are exempt from the Illinois Open Meetings Law.  5 
ILCS 120/2(c)(2).  And, what occurs at such sessions 
is exempt from public disclosure under § 7 of the Il-
linois Freedom of Information Act.  5 ILCS 140/7(1)
(p).  Illinois law thus shields collective bargaining 
from public disclosure in the same manner that it 
shields other types of commercial contract negotia-
tions. See, e.g., 5 ILCS 120/2(c)(5)(“purchase or lease 
of real property”) & (c)(7) (“sale or purchase of secu-
rities, investments, or investment contracts”); 5 ILCS 
140/7(1)(h)(“Proposals and bids for any contract, 
grant, or agreement”) & (r)(“records, documents, 
and information relating to real estate purchase ne-
gotiations”).  See City of Madison Jt. School Dist., 
429 U.S. at 175 n. 6 (drawing a distinction of constitu-
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tional significance between the school board’s “open 
session where the public was invited” and “true bar-
gaining sessions between the union and the board [] 
conducted in private”).

Indeed, the holding of Harris v. Quinn, supra, 
rests entirely on the distinction between lobbying and 
collective bargaining drawn in Lehnert.  In Harris, 
the Court determined that allowing compelled-subsi-
dization of a “union [that] is largely limited to peti-
tioning the State for greater pay and benefits,” slip op. 
32, rather than collective bargaining, would “amount[] 
to a very significant expansion of Abood,” id. at 8-9.  
Based on the distinction between lobbying and bar-
gaining, Harris “refuse[d] to extend Abood” to allow 
compelled subsidization of union representation that 
was effectively limited to lobbying.  Id. at 39.  Thus, 
while the majority opinion in Harris criticizes Abood 
in dicta, the holding of that case reinforces “the basic 
distinction drawn in Abood,” between “ ‘compulsory 
subsidization of ideological activity’ ” and “ ‘requir[ing] 
every employee to contribute to the cost of collec-
tive-bargaining activities.’ ”  Hudson, 475 U.S. at 302, 
quoting Abood, 431 U.S. at 237.   

B.  The Level of First Amendment Scrutiny 

Generally Applied in Cases of Compelled 

Speech and Compelled Association Does 

Not Apply to Compelled Subsidization of 

Core Collective Bargaining Activities.

The plaintiff more generally criticizes “Abood’s fail-
ure to apply [the] heightened scrutiny to agency fees” 
that often applies in cases of “compelled expressive 
and political association” or “compelled speech.”  Pet. 
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Br. 18-19.  However, as we have explained in point I, 
“th[e] compelled-speech [analysis]” on which the 
plaintiff relies “differs substantively from the com-
pelled-subsidy analysis” that applies to mandatory as-
sociation in furtherance of a legitimate government 
program.  Johanns, 544 U.S. at 565 n. 8.4

The compelled-subsidy analysis establishes that 
the government “may constitutionally require that 
the costs of [mandated association] should be shared 
by the subjects and beneficiaries of the regulatory 
program,” so long as the government “might reason-
ably believe” a mandated system of self-regulation 
will further “a legitimate end of state policy.”  Lath-

rop, 367 U.S. at 843.  The decision to set the terms of 
public employment through collective bargaining is 
certainly “a reasonable position, falling within the 
wide latitude granted the Government in its dealings 
with employees.”  National Aeronautics and Space 

Administration v. Nelson, 562 U.S. 134, 154 (2011) 
(quotation marks and citation omitted).  

To begin with, there is not the slightest doubt that, 
“[t]o attain the desired benefit of collective bargain-
ing, union members and nonmembers [may be] re-
quired to associate with one another” by choosing an 
exclusive bargaining representative as “the legiti-
mate purposes of the group [a]re furthered by th[at] 
mandated association.”  United Foods, 533 U.S. at 

4 In determining whether “unions constitutionally may sub-
sidize lobbying and other political activities with dissenters’ 
fees,” the Court has not applied exacting scrutiny but rather 
has balanced “the governmental interests underlying . . . union-
security arrangements” against the “burden upon freedom of 
expression.”  Lehnert, 500 U.S. at 520 & 522.
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414.  There are strong practical reasons for allowing 
units of similarly situated employees to choose an 
exclusive representative in order to avoid “[t]he con-
fusion and conflict that could arise if rival . . . unions, 
holding quite different views as to the proper [terms] 
each sought to obtain the employer’s agreement.”  
Abood, 431 U.S. at 224.  

In Knight v. Minnesota Community College Fac-

ulty Assn., 460 U.S. 1048 (1983), the Court summarily 
affirmed a three-judge district court decision that 
had “rejected [an] attack on the constitutionality of 
exclusive representation in bargaining over terms 
and conditions of employment, relying chiefly on 
Abood v. Detroit Board of Education, 431 U.S. 209 
(1977).”  Minnesota State Board for Community 

Colleges v. Knight, 465 U.S. 271, 278 (1984).  As the 
Court explained, “it is rational for the State to give 
the exclusive representative a unique role in the 
‘meet and negotiate’ process” leading to a collective 
bargaining agreement, because “[t]he goal of reach-
ing agreement makes it imperative for an employer 
to have before it only one collective view of its em-
ployees when ‘negotiating.’ See Abood v. Detroit 

Board of Education, 431 U.S. at 224.” Id. at 291. See 

also id. at 315-16 (Stevens, J., dissenting in part) (“It 
is now settled law that a public employer may negoti-
ate only with the elected representative of its em-
ployees, because it would be impracticable to negoti-
ate simultaneously with rival labor unions.”).

“The tasks of negotiating and administering a col-
lective-bargaining agreement and representing the 
interests of employees in settling disputes and pro-
cessing grievances are continuing and difficult ones” 
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that “often entail expenditure of much time and mon-
ey.”  Abood, 431 U.S. at 221.  Precisely because “the 
union is obliged fairly and equitably to represent all 
employees . . ., union and nonunion, within the rele-
vant unit,” the state could reasonably conclude that 
requiring all represented employees to contribute 
“distribute[s] fairly the cost of the[ representational] 
activities among those who benefit, and . . . counter-
acts the incentive that employees might otherwise 
have to become ‘free riders’—to refuse to contribute 
to the union while obtaining benefits of union repre-
sentation that necessarily accrue to all employees.” 
Id. at 222.  On this ground, Abood determined that 
“the permissive use of an agency shop” was a reason-
able method of financing exclusive representation.  
Id. at  229.  See also Lathrop, 367 U.S. at 843 (the 
state “may constitutionally require that the costs . . . 
should be shared by the subjects and beneficiaries of 
the regulatory program”).

To the extent that “[t]he reasoning of the[] com-
pelled-speech cases has been carried over to certain 
instances in which individuals are compelled . . . to 
subsidize a private message,” it has been applied to 
“invalidate[] the use of . . . compulsory fees to fund 
speech on political matters” that “was not germane 
to the regulatory interests that justified compelled 
membership.”  Johanns, 544 U.S. at 557-58. This ap-
plication of that reasoning is reflected in “the basic 
distinction drawn in Abood,” between “ ‘preventing 
compulsory subsidization of ideological activity by 
employees who object thereto’ ” and “ ‘requir[ing] ev-
ery employee to contribute to the cost of collective-
bargaining activities.’ ”  Hudson, 475 U.S. at 302, 
quoting Abood, 431 U.S. at 237.  
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Abood expressly recognized that “compelled . . . 
contributions for political purposes” would be “an 
infringement of [employees’] constitutional rights.”  
Abood, 431 U.S. at 234.  Accordingly, the Court held 
that, while “a union [may] constitutionally spend 
funds for the expression of political views, on behalf 
of political candidates, or toward the advancement 
of other ideological causes not germane to its duties 
as collective-bargaining representative . . ., such ex-
penditures [must] be financed from charges, dues, 
or assessments paid by employees who do not ob-
ject to advancing those ideas.”  Id. at 235-36. While 
“Abood did not attempt to draw a precise line be-
tween permissible assessments for public-sector 
collective bargaining activities and prohibited as-
sessments for ideological activities,” Lehnert, 500 
U.S. at 517, the Court has undertaken to do so with 
great care in subsequent decisions. See, e.g., Ellis v. 

Railway Clerks, 466 U.S. 435, 448-57 (1984); Lehnert, 
500 U.S. at 518-32; Locke v. Karass, 555 U.S. 207, 
217-21 (2009).

The plaintiff cannot deny that the use of compul-
sory fees to support collective bargaining over eco-
nomic terms of employment is “the logical concomi-
tant of a valid scheme of economic regulation.”  
United Foods, 533 U.S. at 412.  Nor can he deny that, 
for the most part, the “basic distinction drawn in 
Abood,” Hudson, 475 U.S. at 302, protects him from 
“being forced to fund someone else’s private speech 
unconnected to any legitimate government purpose.”  
Johanns, 544 U.S. at 565 n. 8.  Rather, the plaintiff 
challenges Abood primarily on the grounds that, at 
the margins, “it is difficult to distinguish chargeable 
from nonchargeable expenses under Abood,” singling 
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out for criticism what he refers to as “[t]he amor-
phous Lehnert and Locke tests.”  Pet. Br. 26 & 27.

Whatever one may think about the Court’s subse-
quent attempts to “draw a precise line between per-
missible assessments for public-sector collective 
bargaining activities and prohibited assessments for 
ideological activities,” Lehnert, 500 U.S. at 517, so 
long as “the extreme ends of the spectrum are clear,” 
the fact that “where the line falls . . . will not always 
be easy to discern,” Keller, 496 U.S. at 15, provides 
no basis for overruling Abood’s core holding that 
public sector agency shop agreements are constitu-
tional “insofar as the service charge is used to finance 
expenditures by the Union for the purposes of col-
lective bargaining, contract administration, and 
grievance adjustment,” 431 U.S. at 225.  See South-

worth, 529 U.S. at 232 (upholding compelled subsidi-
zation of student speech even though “the vast ex-
tent of permitted expression makes the test of 
germane speech inappropriate”).  

There is no serious question that, with respect to 
negotiating economic terms of employment, “the 
case for requiring [employees] to speak through a 
single representative would be quite strong,” as 
would be “the case for requiring all [employees] to 
contribute to the clearly identified costs of collective 
bargaining,” and that “the concomitant limitation of 
First Amendment rights would be relatively insignifi-
cant.” Abood, 431 U.S. at 263 n. 16 (concurring opin-
ion).  While the plaintiff may object to financially 
supporting bargaining over economic issues, such 
as, “wage increases” or “health insurance,” Pet. Br. 
12, he makes no effort to show that the use of agency 
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fees to support such bargaining is “not germane to 
the regulatory interests that justif[y] compelled [par-
ticipation in public sector collective bargaining].”  
Johanns, 544 U.S. at 558.   See  Pet. Br. 12-14 (describ-
ing the various subjects of bargaining).  Abood’s core 
ruling regarding compelled-subsidy of the cost of 
collective bargaining thus fits comfortably within 
this Court’s First Amendment jurisprudence.

CONCLUSION

The judgment of the court of appeals should be af-
firmed.
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The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c 11 

Guarantee of Rights and Freedoms 

1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set 
out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified 
in a free and democratic society. 

 

Fundamental freedoms 

2. Everyone has the following fundamental freedoms: 

(a) freedom of conscience and religion; 

(b) freedom of thought, belief, opinion and expression, including freedom of the press 
and other media of communication; 

(c) freedom of peaceful assembly; and 

(d) freedom of association. 
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Collective Bargaining,  
Labour Law, and the Charter  

in the Supreme Court of Canada,  

*

This chapter provides an overview and analysis of the Supreme Court 
of Canada’s shifting approach to the guarantee of freedom of associa-

, as 
it applies to labour relations and collective bargaining. We focus on the 

-
stitutional protection for the right to organize, the right to collectively 
bargain, and the right to strike. While the Court’s approach in apply-

Charter to legislation 

chapter is directed at the Court’s delineation of the scope and content of 

In Part A, we trace the evolution of the Court’s thinking as it relates 
to constitutional protection for organizing, bargaining, and strike activ-
ity. In our view, an understanding of the doctrinal development of the 

the Court’s present view, and how that view may evolve in future cases.
Part A begins with the initial judicial creation of a virtual “no-go zone” 

-

the labour and employment department at Fasken LLP and an assistant professor 
at Western Law.



-
pansive conception of the protection for union organizing activity in 

. 
labour relations and collective bargaining was temporarily interrupted 
by a more cautious and reactionary pause in -
tioned a separate and somewhat anemic collective bargaining regime 

the Court returned to a broad and purposive conception of the scope 
MPAO, and in -

-
ever, some uncertainty has been created as to the precise contours of the 
right to bargain collectively by the Court’s brief and cryptic reasons in 

Part B then turns to an assessment of what we regard as three of 
the most important unresolved issues arising from the Supreme Court 
of Canada’s revised approach to freedom of association in the labour 

A . OV E RV I EW OF T H E SCC ’S  EVOLV I NG 

litigated, and its meaning most hotly contested, in its application to 
Charter, in 

Court was faced with three separate challenges to legislation interfer-
ing with fundamental components of the collective bargaining system. 
In the  case,  the 
challenged legislation limited the right to strike for public sector work-
ers. In 

 legislation ordering striking workers 



Charter

back to work was at issue. In the 
case,  the legislation under challenge overrode freely negotiated collect-
ive agreements and imposed wage controls. The three cases raised the 

collective bargaining or the right to strike.
-

ive and narrow approach to the scope and content of the freedom of 
association guarantee, one departing from the broad and purposive ap-
proach the Court had articulated in relation to other Charter rights and 
freedoms.  In the trilogy, the Court ruled that freedom of association did 

-
bers of the Court, while rejecting protection for collective bargaining 

right to engage collectively in those associational activities that were 
otherwise lawful when carried out by an individual.

the sphere of labour relations, they put forward four basic rationales in 
support of the conclusion that the Charter did not protect collective bar-

created by legislation, and were not the kind of “fundamental free-
doms” that the Charter protected;

government regulation of labour relations, and the courts should 
defer to governments in the sensitive area of calibrating the balance 
of power between unions and employers;

-
ities of association; and

PSAC

decision in 
Charter. There, the Court took a very 

 held that there is no sec-

nature or purpose.



-
ciation protects activities that can be lawfully performed by an indi-
vidual nonetheless held that there was no individual counterpart to 
the right to bargain or strike collectively.

the decision, although, given the importance of the 

were somewhat concise. For these three judges, freedom of association 
essentially meant no more than the right to join together, and to form 
and constitute an association or union; the guarantee was not meant to 

-

an association, to belong to an association, to maintain it, and to partici-
pate in its lawful activity without penalty or reprisal . . . .”

From a policy perspective, these judges were concerned that, if sec-

to an association’s purposes, then this would potentially constitutional-
ize too great a range of activity simply because they were engaged in 
by two or more individuals. Under this approach, there was no basis for 
understanding freedom of association as safeguarding some independ-
ent or inherent value in group or collective activity. In short, since the 

union, the legislature was free to make any or all union activities illegal.

had been developed by the courts in administrative law review of labour 
-

 

-
ern rights to bargain collectively and to strike, involving correlative 

rights or freedoms. They are the creation of legislation, involving a bal-

in the review of administrative action we should be considering the 
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substitution of our judgment for that of the Legislature by constitu-
tionalizing in general and abstract terms rights which the  

-
Charter to a review of particular legislation 

the Court becomes involved in a review of legislative policy for which 

in theory, a somewhat more liberal approach to the meaning of free-

scope of the freedom of association guarantee to certain associational 
activities, holding that if an individual has the right to pursue an activity 

activity with others. Applying this approach to the right to strike, how-
-

vidual counterpart to the right to strike. Therefore, it could not be said 
that by prohibiting the right to strike, the group or collective had been 

-
-

tional activity because it furthered or was essential to the goals or objects 

. . . an independent constitutional status to the aims, purposes, and 
activities of the association, and thereby confer greater constitutional 
rights upon members of the association than upon nonmembers. It 

Charter protection to all the activities of an association 
-

tend an equivalent right to individuals. The Charter does not give, nor 
was it ever intended to give, constitutional protection to all the acts of 
an individual which are essential to his or her personal goals or ob-
jectives.

-

sensitivity, instability, and inherently dynamic nature of labour law; the 



delicate balance between organized labour and employers; the corres-
ponding need to constantly reassess traditional approaches to labour 
law and policy; the importance of provinces playing a “step by step” role 

and a corresponding concern with the incapacity and imprudence of ju-
Charter to reconsider and intrude 

-

By contrast, the two dissenting judges in the -

protection for the right to collectively bargain and to strike. Their con-
clusion was based on an alternative doctrinal approach to the section 

the renewed life breathed into freedom of association in , as 

-

association entails only a freedom to belong to or form an association. 
-

tecting the individual’s status as a member of an association. It would 
not protect his or her associational actions . . . .

If freedom of association only protects the joining together of per-
sons for common purposes, but not the pursuit of the very activities for 
which the association was formed, then the freedom is indeed legalis-
tic, ungenerous, indeed vapid.

Instead, he believed that the scope of freedom of association must be 

mechanism through which individuals are able to contest the actions of 

Freedom of association is most essential in those circumstances where 
the individual is liable to be prejudiced by the actions of some larger 
and more powerful entity, like the government or an employer. Associ-
ation has always been the means through which political, cultural and 



Charter

terms the power and strength of those with whom their interests inter-

-
ity should be protected merely because it is engaged in by more than one 

This is not an unlimited constitutional license for all group activity. 
The mere fact that an activity is capable of being carried out by sev-
eral people together, as well as individually, does not mean that the 
activity acquires constitutional protection from legislative prohibition 
or regulation.

held that freedom of association must at least “embrace . . . the liberty 
 

-

in associational activity where an individual could lawfully engage in 
-

performed by an individual is aimed at the “collective or associational 

Certainly, if a legislature permits an individual to enjoy an activity 
which it forecloses to a collectivity, it may properly be inferred that 
the legislature intended to prohibit the collective activity because of 
its collective or associational aspect. Conversely, one may infer from 
a legislative proscription which applies equally to individuals and 
groups that the purpose of the legislation was a  prohibition 
of a particular activity because of detrimental qualities inhering in the 

the activity might sometimes be done in association.

of the individual and the collectivity 
 since 

 
 
 .
 
 



it fails to recognize that some associational activity has no analogous 

There will, however, be occasions when no analogy involving individ-
uals can be found for associational activity, or when a comparison be-
tween groups and individuals fails to capture the essence of a possible 
violation of associational rights. This is precisely the situation in this 
case. There is no individual equivalent to a strike. The refusal to work 
by one individual does not parallel a collective refusal to work. The lat-

consideration remains whether a legislative enactment or administra-
tive action interferes with the freedom of persons to join and act with 
others in common pursuits. The legislative purpose which will render 

-
cause of its concerted or associational nature.

-

without any individual counterpart. Where it could be established that 
the restriction is “aimed at foreclosing a particular collective activity be-
cause of its associational nature,” there would be an interference with 
constitutionally protected associational activity.

strike had no individual analogue was not a reason to deny it protec-
tion but rather signalled that it was a form of activity that had a unique 
and important associational aspect warranting protection. Indeed, pre-
cisely because there was no individual equivalent to a strike, which he 

-

at preventing a particular collective activity precisely because of its as-

the Charter.
Applying this doctrinal approach to the question of whether the 

right to collectively bargain and to strike were the kind of uniquely col-

law treaties and instruments that freedom of association encompassed 
-

 .
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ive bargaining and strike activity involved not only the pursuit of eco-
nomic interests but also advanced the interests of dignity, self-worth, 

bargaining and withdrawing services had over time been essential to the 
capacity of workers to collectively counter the strength of their employers.

Professional Institute of the Public Service of 
Canada v Northwest Territories (Commissioner)

was breached when a group of unionized workers represented by one 
union under federal legislation were transferred to territorial jurisdic-
tion. The applicable territorial legislation included the workers in a larger 
bargaining unit represented by another trade union, thereby denying 
them representation by the union of their choice. Writing for a narrow 

-

-

-
-

tect an activity solely on the ground that the activity is a foundational 

-

the lawful rights of individuals.

Applying this conception of freedom of association to the case before 

Collective bargaining is not an activity that is, without more, protected 

-
uals to form or join unions. Although collective bargaining may be the 

PIPSC
 



essential purpose of the formation of trade unions, the argument is no 

Finally, bargaining for working conditions is not, of itself, a constitu-
tional freedom of individuals, and it is not an individual legal right in 
circumstances in which a collective bargaining regime has been imple-

-
fore, to conceive of a principle that could bring other aspects of the 

not overrule the trilogy . . . .

to argue that the legislative frustration of its objects is a violation of s. 
-

is another Charter-protected right, or an activity that may lawfully be 
performed by an individual . . . it is equally plain that, as a result of 
the , the activity for which constitutional protection is 

of the tests for protected activity.

-
jority in PIPSC. His own judgment makes clear that had he maintained 
his approach, he would have joined with the dissenting 

freedom of association labour law trilogy, which he viewed as binding, 
he ruled that he was constrained to hold that collective bargaining is not 

and not a group right.
PIPSC

Supreme Court in the MPAO

Delisle v Canada (Deputy Attorney General)

for collective bargaining and the right to strike, it took another nine 

freedom of association case.
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In ,  the Court rejected, by 

drew on the previous freedom of association cases to outline his view of 

The outcome of the case at bar has largely been determined by the pre-
-

d  Charter. The three cases 

PIPSC

In accordance with the decision of the majority of this Court in [PIPSC
d Charter when certain groups of 

of association does not include the right to establish a particular type 

would unduly limit the ability of Parliament or a provincial legislature 
to regulate labour relations in the public service and would subject 
employers, without their consent, to greater obligations toward the as-
sociation than toward their employees individually. I share the opinion 

, 
in which a deferential approach is required in order to leave Parlia-

Thus, the  majority continued to apply the same restrictive ap-
proach to freedom of association originally articulated in the labour re-

-

under a positive obligation to enact legislation protecting or advancing 
constitutional rights. He rejected that argument outright, accepting it 

 
 



of the Charter

Charter

before and under the law and have the right to equal protection and 

to time be invoked when a statute is underinclusive, that is, when it 

the basis of an enumerated or analogous ground . . . is because this is 

Charter

on an enumerated or analogous ground of discrimination . . . .
-

times dictate a requirement of inclusion in a statutory regime, the same 
-

ally requires only that the state not interfere and does not call upon any 
comparative standard.

. . .

Charter do not impose a positive obligation of protection or inclusion 
-

cumstances which are not at issue in the instant case.

-

Charter protection against employer interference. In such a case, it might 

encouraging private employers to interfere with employee associations. 
It may also be that there is a positive obligation on the part of govern-
ments to provide legislative protection against unfair labour practices or 

inherent vulnerability of employees to pressure from management, and 
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the private power of employers, when left unchecked, to interfere with 
the formation and administration of unions.

Two years later, in ,  the Court was again required to consider 

of agricultural workers from access to collective bargaining legislation. 
Despite having just found in 
from collective bargaining legislation did not impinge on associational 
activity, the 
workers from the protection of unfair labour practice provisions under 
collective bargaining legislation violated their associational freedoms, 

-

-
izing activity and the ability of workers to make collective representa-
tions on working terms and conditions.

Thus, 
of Charter
Charter

-

“has precluded activity  of its associational nature, thereby dis-
couraging the collective pursuit of common goals” was an adoption of 

-

its concerted or associational nature.”
Equally important, until , the scope of freedom of associa-

PIPSC, -
ceived of only as an individual right.  rejected this narrow view 

protection for certain associational or group activity.

 
 
 



This shift resulted in large measure from a new and revised appre-
ciation of the importance of the purpose of constitutional protection for 
determining the scope of the freedom of association guarantee. Indeed, 

-
viduals in pursuit of their common goals” and, from this, then inferred 

-
cluded activity  of its associational nature, thereby discouraging 
the collective pursuit of common goals?”

d
particular, there will be occasions where a given activity does not fall 

PIPSC, , 
but where the state has nevertheless prohibited that activity solely be-
cause of its associational nature. These occasions will involve activities 

,  such activities may be  in nature, in that they 
cannot be performed by individuals acting alone. The prohibition of 

d
There will, however, be occasions when no analogy involving in-

dividuals can be found for associational activity, or when a comparison 
between groups and individuals fails to capture the essence of a pos-
sible violation of associational rights . . . . 

. 
The legislative purpose which will render legislation invalid is the at-
tempt to preclude associational conduct because of its concerted or as-

in the 
of recognizing “that the collective is ‘qualitatively’ distinct from the 
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in numbers, but because communities can embody objectives that in-

d -
uals would, in my view, render futile these fundamental initiatives.”  

-
nized if the freedom to form and maintain an association is to have any 
meaning.”  Thus, in addition to the four-part test for freedom of asso-
ciation articulated in PIPSC, he held that freedom of association must 
also protect against legislation that “has targeted associational conduct 
because of its concerted or associational nature.”

In support of this broader approach to freedom of association, Basta-

in the -
-

-

by a collectivity of employees, but the International Labour organization 
has repeatedly interpreted the right to organize as a collective right.”

Having recognized that certain collective activities must be pro-

union activities were deserving of protection, concluding that “certain 
union activities . . . may be central to freedom of association even though 
they are inconceivable on the individual level.”  According to Bastarache 

-
 

Later in his reasons, he added “the freedom to organize, that is, the free-
dom to collectively embody the interests of individual workers.”

Nonetheless, while the Court in 
of freedom of association to protect certain uniquely collective associa-

-
Court continued to cling to the view that neither 

 .
 
 
 
 
 .
 



This led to the incongruous result that the two most important collective 

found protection.
 Court’s reformulated ap-

proach removed, in a fundamental way, the doctrinal underpinning of 
the restrictive approach to freedom of association that had been adopted 

PIPSC, and . Once it was recognized that cer-
tain activities were central to the purposes of freedom of association, 

-
cisely because of their inherently collective nature, the underlying doc-
trinal basis for rejecting collective bargaining and the right to strike as 
deserving of protection had been undermined. As set out above, those 

that collective activities which were not constitutive in nature or which 
could not be performed by individuals acting alone could not be section 

Court was now saying the precise opposite. 
-

-
.

Facilities Subsector 
Bargaining Assn v British Columbia

full doctrinal implications of  for the constitutional protection 
of collective bargaining. The -

 case involved a constitutional 
challenge to virtually unprecedented legislation, the British Columbia 

, which invalidated 
certain key negotiated job security collective agreement protections con-

-

After the legislation was passed, thousands of non-clinical support 

service providers to replace them were subsequently paid substantially 
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less to perform the same services at and for the hospitals from which 

The unions challenged the , arguing that its interference with their 
freely negotiated collective agreements, and the prohibition on future 
bargaining, violated the Charter’s guarantee of freedom of association. 
After their case had been rejected by the British Columbia Supreme 

Court of Canada.
-
-

-
gaining could no longer “withstand principled scrutiny.” In particular, 

modern right created by legislation ignored the history of labour 
relations in Canada. The right to bargain collectively was not cre-

-
deed, it was because of the fundamental importance of collective 
bargaining to labour relations that collective bargaining was in-
corporated into legislation. This recognition of the non-statutory 
basis for constitutional protection for collective bargaining echoed 
the holding in 
“independently of any statutory enactment”, and that “the ef-

some cases . . . ought not change the fundamentally non-statutory 
character of the freedom itself.”  In , the Court rec-
ognized that this observation applied equally to the right to col-
lectively bargain;

relations placed too much emphasis on judicial deference. While 
judicial deference might be appropriate in particular cases, it was 
not reasonable to declare that no constitutional interests were im-
plicated simply because the courts might get involved in policy 

 See 

characterization of the right to bargain collectively and strike in the -
as “so-called ‘modern rights.’”



for an entire right on the ground that it may involve the courts in 

 had rejected constitutional protection 

protection was limited to activities that can be performed by in-
dividuals and not to collective activities, this limitation had been 
squarely rejected in where the Court had recognized 
that some collective activities are, by their very nature, impossible 

constitutional protection. Indeed, according to the Court in Health 
Services, some collective activities may be central to freedom of as-
sociation even though they cannot be performed by an individual, 
so that if the freedom to form and maintain an association is to 
have any meaning, certain collective activities must be recognized 

majority had also dismissed constitutional 
protection for collective bargaining by characterizing collective 
bargaining as a union’s “object,” but this was not a principled 
reason to deny protection, since any activity pursued by an as-
sociation could be characterized as its object or goal. While the 
Charter could not be used to protect the substantive outcome of 
bargaining, the “process” of collective bargaining should be pro-
tected, without granting constitutional protection to any particu-
lar outcome.

As a result, the Court concluded that it was now necessary to reassess 
the question of whether collective bargaining was protected by section 

Charter
Canadian labour and legislative history, collective bargaining in relation 

-
ing collective bargaining to be a constitutionally protected associational 
activity would be consistent with Charter values.

After concluding that workers’ participation in collective bargaining 
long predated its statutory recognition and protection, the Court turned 
to international law, emphasizing that “the Charter should be presumed 
to provide at least as great a level of protection as is found in the inter-

 The Court 
relied on the protection of collective bargaining in the -
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, the 
, and  of the International 

protection to the functioning of trade unions in a manner suggesting that 
a right to collective bargaining is part of freedom of association.”  In par-
ticular, with respect to , the Court noted that it has been 

a fundamental right, which includes a good faith obligation to recognize 
unions, engage in genuine and constructive negotiations, and respect 

-
ceptional situations, following consultations with the unions involved.

The Court also concluded that protecting the process of collective bar-
Charter’s under-

autonomy of the person and the enhancement of democracy . . . .”  The 
right to bargain collectively enhances the human dignity, liberty, and au-

-
lishment of workplace rules and thereby gain some control over a major 
aspect of their lives, namely their work.”  A constitutional right to col-
lective bargaining would also enhance the Charter value of equality since 
it relieves against the historical inequality between employers and em-
ployees. It would also enhance the Charter value of democracy, the Court 

workplace democracy and to ensure the rule of law in the workplace.”

be understood as protecting the right of employees to associate for the 
purpose of advancing workplace goals through a process of collect-
ive bargaining”  or, put another way, “the protection of the ability of 
workers to engage in associational activities, and their capacity to act in 
common to reach shared goals related to workplace issue and terms of 
employment.”  Therefore, according to the Court, it guarantees -

 through which these goals are pursued.

 
 
 
 
 
 



Charter does not 
protect all aspects of the process of collective bargaining. It protects only 

To constitute substantial interference with freedom of association, the 

workers joining together to pursue the common goals of negotiating 
workplace conditions and terms of employment with their employer 
that we call collective bargaining. Laws or actions that can be char-
acterized as “union breaking” clearly meet this requirement. But less 

In , denying the union access to the labour laws of Ontario 
designed to support and give a voice to unions was enough. Acts of 

-
cantly undermine the process of collective bargaining. The inquiry in 

is whether the process of voluntary, good faith collective bargaining 
between employees and the employer has been, or is likely to be, sig-

Thus, according to the Court, if government action or legislation does 
not substantially interfere with the process of collective bargaining, it 

According to the Court in there are two factors to 
consider in determining whether there has been substantial interference 

the process of collective bargaining, and the manner in which the gov-
ernment measure impacts on the collective right to good faith negotia-
tion and consultation. The duty to negotiate in good faith lies at the heart 
of collective bargaining, the Court held.

-
duct that substantially interferes with the collective bargaining pro-

to the collective activity, and to the manner in which the government 
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-

-
ive bargaining, and has been imposed in violation of the duty of good 

After reviewing the various provisions of the 
, and considering their impact, the Court held 

that those provisions of the  that eliminated the job security protec-
tions, and precluded future bargaining, constituted a substantial inter-

the BC government’s argument that the  did not interfere with col-
-

ployees from making collective representations, emphasizing that the 
right to collective bargaining cannot be reduced to a mere right to make 

. . . the right to bargain collectively protects not just the act of making 
representations, but also the right of employees to have their views 

-
cussion . . . . While the language of the Act does not technically pro-
hibit collective representations to an employer, the right to collective 
bargaining cannot be reduced to a mere right to make representations. 

be adopted into a valid collective agreement, with the result that the 
process of collective bargaining becomes meaningless with respect to 
them. This constitutes interference with collective bargaining.

-
tended to protect meaningful collective bargaining, it also emphasized 

-

bargaining method. In this respect, while the Court held that section 

sketch out the content of the associational freedom to engage in mean-
ingful negotiations with their employer.

Courts’ reasons that gave rise to uncertainty over the precise scope and 
nature of constitutional protection for collective bargaining. On the 

 
 



of good faith bargaining or discussion so that, as long as government 
engaged in good faith bargaining or consultation prior to legislatively 
overriding important collective agreement terms, and/or so long as 
the restriction on future bargaining was not permanent, there was no 

protected was the right of employees to engage in a process of good faith 
negotiation with their employer. On a more generous view of the Court’s 
approach, legislatively overriding negotiated collective agreement pro-
visions and/or prohibiting future bargaining necessarily undermined 

that pre-legislative consultation was relevant, if at all, only to the section 

meaningful right to collective bargaining, so that legislation that under-
-

It did not take long for some of these questions to come before the 
Court again, in the appeal from the Ontario Court of Appeal’s decision 
in 

Ontario (Attorney General) v Fraser
 

decision, -
tion challenged in that case, namely, the -

response to the  decision. The  provided some measure of 
unfair labour practice protection for farm workers, and also granted an 
employee association representing farm workers the right to make rep-
resentations to employers respecting the terms and conditions of their 
employment. However, the 
bargain in good faith, did not provide for bargaining agency based on 

engage in economic sanctions to resolve collective bargaining impasses, 
or some other fair, independent, and binding dispute resolution mech-
anism, i.e., interest arbitration.

In , the Ontario Court of Appeal, applying the principles as 
it understood them from , found that the failure to legis-

-
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clusivity based on majority support, and for a statutory mechanism for 
resolving both collective bargaining impasses and contractual disputes 
arising during the life of a collective agreement, rendered meaningless 
the ability of agricultural workers to engage in meaningful collective 

, and therefore violated the 
freedom of association guarantee.

 
-
-

-
gaining articulated in . As the majority judgment con-

 does not support the view of the Ontario Court of Ap-
peal in this case that legislatures are constitutionally required, in all 
cases and for all industries, to enact laws that set up a uniform model 
of labour relations imposing a statutory duty to bargain in good faith, 

-
tation and a statutory mechanism for resolving bargaining impasses 
and disputes regarding the interpretation or administration of collect-

-
ciational activity, not a particular process or result. If it is shown that 

-

of the Charter.

in -
ticular process,” “does not require the parties to conclude an agreement or 

constitutional protection for collective bargaining as found by the Court in Health 

 

eds, 

 



accept any particular terms and does not guarantee a legislated dispute 
resolution mechanism in the case of an impasse,” “protects only ‘the 
right . . . to a general process of collective bargaining, not to a particu-

“does not require a particular model of bargaining.”
While the majority rejected the more generous approach taken by 

hold-
ing that meaningful collective bargaining is included within the scope 
of freedom of association. In the  majority’s view, this “requires 
the parties to meet and bargain in good faith on issues of fundamental 
importance in the workplace.”

This is not limited to a mere right to make representations to one’s em-
ployer, but requires the employer to engage in a process of considera-
tion and discussion to have them considered by the employer. In this 

. . .
-

ingful process. A process which permits an employer not even to 
consider employee representations is not a meaningful process . . . . 
Without such a process, the purpose of associating in pursuit of work-

with free association in pursuit of workplace goals is to ban employee 

makes it impossible to have meaningful negotiations on workplace 
-

Charter to avoid 
unconstitutionality.

In summary,  . . . . requires a good faith process 
of consideration by the employer of employee representations and of 

imagine a meaningful collective process in pursuit of workplace aims 
that does not involve the employer at least considering, in good faith, 
employee representations. The protection for collective bargaining in 
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-

. . .
In our view, the majority decision in  should be in-

-
stitutional right to make collective representations and to have their 
collective representations considered in good faith.

. . .

understood in the sense of a process that allows employees to make 
representations and have them considered in good faith by employers, 
who in turn must engage in a process of meaningful discussion. The 

Charter jurispru-
-

bargaining model is required.

the constitutionality of the the majority concluded that the legis-
lation at issue should be interpreted to require a process of good faith 

not preclude this. In the majority’s view, the statutory provisions requir-
ing the employer to listen to and acknowledge representations made by 
an employee association could and should be interpreted by implying 
a duty on agricultural employers to consider employer representations 

, correctly inter-
preted, protects not only the right of employees to make submissions to 

-
sions considered in good faith by the employer.”

In response to the concern that the right to an adjudicative process 

 
 
 
 



 would not result in good faith bargaining. On this basis, the major-
ity held that the 

that imposing restrictions on the ability of employees to 
-

lective agreement provisions, and/or by preventing future bargaining, 

commitments, protects associational collective activity in furtherance 
of workplace goals. The right is not merely a paper right, but a right to a 
process that permits meaningful pursuit of those goals. The claimants 
had a right to pursue workplace goals and collective bargaining activ-
ities related to those goals. The government employer passed legislation 
and took actions that rendered the meaningful pursuit of these goals 

-
-

Charter.
. . .

collective representations, the legislation at issue in that case [Health 

the right to bargain collectively protects not just the act of mak-
ing representations, but also the right of employees to have their 

and discussion. 

-
 While the language of the Act does not technically prohibit 

collective representations to an employer, the right to collective 
bargaining cannot be reduced to a mere right to make representa-

 
 



Charter

In this respect, the -
ant collective agreement terms and preventing future bargaining over 

 established that claimants must demonstrate the substan-

to compel the government to enact statutory protections. It did not, 

, the 

collective agreements and substantially interfered with the possibility 
of meaningful collective bargaining in the future constituted a limit on 

. . .
The unions responded by bringing an action claiming that the 

freedom of association. They further claimed that the government 

the Charter.  thus put directly in issue the right to col-
lective bargaining. The claimants did not seek the enactment of as-

right to collective bargaining and that the government had violated 
the constitutional guarantee of freedom of association by legislating 

bargaining in the future. The unions lost at trial and on appeal but 
succeeded in this Court.

While  concerned the actions of a government em-
ployer nullifying collective bargaining arrangements with unions 
representing its own employees, the Court rested its decision on a 

Charter. Applying the principles 
of interpretation established in , a majority of the Court held 

in good faith on issues of fundamental importance in the workplace 

arrangements and by hampering future collective bargaining on im-
portant workplace issues, the British Columbia government had “sub-
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. . .
The majority in 

associate, not that labour contracts could never be interfered with by 
legislation.

Despite the majority’s repeated emphasis on the continued validity of 
 that a process of meaningful collective bar-

that the  decision was regarded by various provincial superior 

Courts focused on the fact that the actual reasons in  had at times 
-
-

being merely a “derivative” right, and had equated good faith collective 
bargaining with mere discussions or consultation or the right to make 
representations.

-

which had started in and continued in  should 
be reinforced, or whether the potential retreat that was at least partially 
signalled in should continue.

Canada released its reasons in three collective bargaining cases deal-

freedom of association trilogy. These decisions make clear that, at least 
for a strong majority of the Court, the doctrinal journey that began with 

 
 

-
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that continued with majority recognition of constitutional protection for 
the right to organize in  and for collective bargaining in Health 

, would not be retreated from, but would instead form a funda-
mental part of our constitutional and labour law.

Mounted Police Association of Ontario v Attorney General of 
Canada (MPAO)

The case  
involved a challenge to two separate but related aspects of the legal regime 

-

and bargaining through their own independent bargaining agent, and 

, which had been upheld in .

independent association of their own choosing. The Court held that sec-
Charter requires that employees be provided with a de-

and pursue their collective workplace goals, and, in particular, to engage 
in meaningful collective bargaining. As the Court concluded in strik-

on them a scheme that does not permit them to identify and advance 

While the earlier 
protections for a process of collective bargaining, the Court had not 

-
resentation, and trade union independence, as core aspects of the section 

to other fundamental freedoms. The Court emphasized the need for a 

reasons in the on the purpose of freedom of association. 
In particular, in MPAO, the Court emphasized that the core purpose of 

MPAO
 



terms the power and strength of those with whom their interests interact 
 also stressing that “freedom of association is 

-
cause it empowers groups whose members’ individual voices may be all 
too easily drowned out.”

-

-
uals against more powerful entities. By banding together in the pursuit 
of common goals, individuals are able to prevent more powerful enti-
ties from thwarting their legitimate goals and desires. In this way, the 
guarantee of freedom of association empowers vulnerable groups and 
helps them work to right imbalances in society. It protects marginal-
ized groups and makes possible a more equal society.

Where associational activity relates to “reducing social imbalances” 
or joining “with others to meet on more equal terms the power and 
strength of other groups or entities,”  that activity will be constitution-
ally protected.

Indeed, in language reminiscent of the Court’s approach to freedom 

lies outside the -
sociational activity that constitutes violence,”  going so far as to leave 

 
 
 
 
 While beyond the scope of this chapter, it is fair to say that the Court’s description 

-

“with others to meet on more equal terms the power and strength of other groups 
or entities,” may well have broader implications for workers beyond collective 

 MPAO
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-
dividual rights, but also “collective rights that inhere in associations,”  
recognizing that both individual rights and collective rights are essen-
tial for full Charter protection.  Although the Charter generally speaks of 
individuals as rights holders, the majority held that there is a collective 

rights complements rather than undercuts individual rights.”  As the 

-
pose of securing the individual against state-enforced isolation and 
empowering individuals to achieve collectively what they could not 
achieve individually. It follows that the associational rights protected 

rights that inhere in associations.

Applying its recognition of both the “redressing power imbalance” pur-

-

may be powerless, from being overwhelmed by more powerful entities, 

in labour relations. Individual employees typically lack the power to 
bargain and pursue workplace goals with their more powerful employ-
ers. Only by banding together in collective bargaining associations, 
thus strengthening their bargaining power with their employer, can 
they meaningfully pursue their workplace goals.

The right to a meaningful process of collective bargaining is there-
fore a necessary element of the right to collectively pursue workplace 

; -
lective bargaining will not be meaningful if it denies employees the 
power to pursue their goals. As this Court stated in 

 
 
 
 



“One of the fundamental achievements of collective bargaining is to 
palliate the historical inequality between employers and employees . . .” 

process of collective bargaining by reducing employees’ negotiating 
power is therefore inconsistent with the guarantee of freedom of as-

The balance necessary to ensure the meaningful pursuit of work-
place goals can be disrupted in many ways. Laws and regulations 
may restrict the subjects that can be discussed, or impose arbitrary 
outcomes. They may ban recourse to collective action by employees 
without adequate countervailing protections, thus undermining their 
bargaining power. They may make the employees’ workplace goals im-
possible to achieve. Or they may set up a process that the employees 

-
striction, the ultimate question to be determined is whether the meas-

seeks to achieve, so as to substantially interfere with meaningful col-

-
stantially reduce the ability of employees to negotiate will undermine 

its list of measures substantially interfering with meaningful bargaining 
laws and regulations which “restrict the subjects that can be discussed, 
or impose arbitrary outcomes.”  This lends strong support to the view 

-
ive bargaining, or that impose collective bargaining outcomes, will be 

Having found that freedom of association mandates a “meaning-
ful process,” the majority went on to identify “the features essential to 

 conclud-
ing that “a meaningful process of collective bargaining is a process that 

to enable them to determine their collective interests and meaningfully 
pursue them.”  Notably, as further addressed in Part B below, the Court 

PIPSC in identifying freedom of choice as a 
essential feature of meaningful collective bargaining. To quote the Court 
in MPAO

 
 
 
 .



Charter

Collective bargaining constitutes a fundamental aspect of Canadian 
society which “enhances the human dignity, liberty and autonomy of 

of workplace rules and thereby gain some control over a major aspect of 

its purpose is to preserve collective employee autonomy against the su-
perior power of management and to maintain equilibrium between the 
parties. This equilibrium is embodied in the degree of choice and in-

required by the Charter for collective bargaining purposes is one that 
-

lective goals to be advanced by their association. In the same vein, 
the degree of independence required by the Charter for collective bar-
gaining purposes is one that ensures that the activities of the associa-
tion are aligned with the interests of its members.

. . .
Independence and choice are complementary principles in assess-

ing the constitutional compliance of a labour relations scheme. Char-
ter compliance is evaluated based on the  of independence and 
choice guaranteed by the labour relations scheme, considered with 

-
tion, but must be assessed globally always with the goal of determin-
ing whether the employees are able to associate for the purposes of 
meaningfully pursuing collective workplace goals.

-

to change representatives, to set and change collective workplace goals, 

So far as the requirement for independence from management is con-
cerned, the Court held it was necessary “that the activities of the associa-

purpose of the collective bargaining process.”

 
 
 
 
 



thus respecting the nature and purpose of the collective bargaining 
process and allowing it to function properly. Conversely, a lack of in-
dependence means that employees may not be able to advance their 
own interests, but are limited to picking and choosing from among the 

-
tions in assessing independence include the freedom to amend the as-
sociation’s constitution and rules, the freedom to elect the association’s 

the activities the association chooses to pursue.

At the same time, the Court emphasized that no one representational 

Employee choice may lead to a diversity of associational structures 

them.
. . .

-
ployee choice and independence from management to permit mean-
ingful collective bargaining. As discussed, choice and independence 

This Court has consistently held that freedom of association does 

a particular model, but a regime that does not substantially interfere 
with meaningful collective bargaining and thus complies with 

to permit meaningful collective bargaining varies with the industry 
culture and workplace in question. As with all 

The Court was also clear that the Wagner model of democratically chosen 
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which virtually all Canadian collective bargaining legislation is based, 

The  model of labour relations in force in most private sec-

requirements of choice and independence ensure meaningful collect-
-

ployees to  to associate themselves with a particular trade union 
and, if necessary, to decertify a union that fails to serve their needs. 

-

-
resentative of its employees . . . .

. . .  association will 
ultimately  the recognition it seeks . . . . As we said, 

as the 
to pursue collective goals.

bargaining representation models that also are consistent with section 

ensures meaningful collective bargaining.”  In this respect, the Court 

teachers’ collective bargaining legislation in Ontario, observing that “al-
though the employees’ bargaining agent under such a model is desig-
nated rather than chosen by the employees, the employees appear to 

-
ence from management to ensure meaningful collective bargaining.”  

The search is not for an “ideal” model of collective bargaining, but 

independence to permit the formulation and pursuit of employee 
-

dependence do not  adversarial labour relations; nothing in the 
Charter prevents an employee association from engaging willingly 

 
 
 
 .



ways. This said, genuine collective bargaining cannot be based on the 
suppression of employees’ interests, where these diverge from those of 
their employer, in the name of a “non-adversarial” process. Whatever 
the model, the Charter does not permit choice and independence to be 
eroded such that there is substantial interference with a meaningful 
process of collective bargaining. Designation of collective bargaining 
agents and determination of collective bargaining frameworks would 

are free from employer interference, remain under the control of em-
-

place goals they wish to advance.

-

members as the sole means of presenting their concerns to manage-
 continues 

represented by an organization they did not choose and do not con-
trol. They must work within a structure that lacks independence from 
management. Indeed, this structure and process are part of the man-

balance between employees and employer that is essential to mean-
ingful collective bargaining, and leaves members in a disadvantaged, 
vulnerable position.

. . .
-
-

venting collective bargaining through an independent association. Its 

to form and bargain through an association of their own choosing. We 
have rejected this view. Accordingly, it follows that the purpose of the 
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members’ associations for the purposes of collective bargaining, is un-
constitutional.

. . .

association. It is simply an internal human relations scheme imposed 
-

ployee choice is almost entirely missing under the present scheme.
. . .

application judge, that “agreeing to populate a structure created by 
management for the purpose of labour relations cannot reasonably be 
construed as a choice not to conduct labour relations through an as-

 was decided, the right 
to collective bargaining had not been recognized under the Charter. Fur-
ther, the majority found that this appeal gave it the opportunity to view 

.

 was itself unconstitutional, as it was 

vehicle available for meaningful collective bargaining in the federal 

-

to collectively bargain and we must infer that Parliament has not in-

 
 
 



The ’s successor, the -
-

cluded in identical terms as under the  and no other statute 
-

gaining . . . .

breached the freedom of association guarantee did not mean that Parlia-

 in the future, and that “it remains open to the federal govern-

their duties.”  As is typical in successful Charter challenges, the Court 
-

vide the government an opportunity to respond with new legislation.
This aspect of the MPAO decision may carry positive implications 

 
decision had seemingly closed the door to these challenges, and while 

 had opened the door for more vulnerable employees such as 
agricultural workers, MPAO suggests that where it can be established 

only mechanism available for meaningful collective bargaining, this 

Finally, from a doctrinal perspective, the decision is also noteworthy 
 deci-

sion, which some lower courts, and the government, had relied on in an 

Second, the majority reasons also clarify that collective bargaining 
is not to be treated as a “derivative right”. After , the Ontario Court 
of Appeal and some other courts had grappled with the Supreme Court’s 
suggestion in  that collective bargaining was merely “derivative” 
of freedom of association. The lower courts took from this that collective 
bargaining was only protected “where employees establish that it is ef-
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in MPAO

meaningful process of collective bargaining only applies where the 

be avoided. Furthermore, any suggestion that an aspect of a Charter 
right may somehow be secondary or subservient to other aspects of 

Saskatchewan Federation of Labour v Saskatchewan (SFL)
MPAO,  completed the reversal of the 

, substantially advanced in 
MPAO.

perspective, the black hole of constitutional protection for labour rights, 
 are a super nova, fully resusci-

 dissenting view that the right to 
strike is protected by the freedom of association guarantee.

The case involved the issue as to whether Saskatchewan legislation 
restricting employer-designated essential service employees from en-

Charter. The majority 
-

ees to participate in strike action, at least for the purposes of negotiating 
the terms and conditions of their employment. Pointing to labour his-
tory, caselaw, and Canada’s international obligations, the Court found 
that “the right to strike is an essential part of a meaningful collective 
bargaining process in our system of labour relations.”

merely derivative of collective bargaining, it is an indispensable com-
ponent of that right”  that is “vital to protecting the meaningful process 

 The Court also stated that “the 
ability to engage in the collective withdrawal of services in the process 
of the negotiation of a collective agreement is . . . and has historically 
been, the ‘irreducible minimum’ of the freedom to associate in Canadian 
labour relations,”

 
 
 
 
 
 



in the -
ciational interests of employees in the collective bargaining process re-
quires concomitant protection of their freedom to withdraw collectively 
their services.”

Based on its review of the historical origins and purpose of the right 
to strike, the Court readily concluded that “the ability of employees to 
withdraw their labour in concert has long been essential to meaning-
ful collective bargaining.”  The Court also emphasized that the right to 
strike is essential to realizing both Charter values in general and section 

The right to strike is essential to realizing these values and objectives 
through a collective bargaining process because it permits workers to 
withdraw their labour in concert when collective bargaining reaches 
an impasse. Through a strike, workers come together to participate dir-
ectly in the process of determining their wages, working conditions 

-
lective action, to refuse to work under imposed terms and conditions. 

dignity and autonomy of employees in their working lives.

MPAO, 

describes as the “powerhouse” of collective bargaining, is essential to 
-

This Court has long recognized the deep inequalities that structure 
the relationship between employers and employees, and the vulner-

protecting the essential needs and interests of working people. 
Throughout history, workers have associated to overcome their vul-
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-
less, from being overwhelmed by more powerful entities, while also 

-

relations. Individual employees typically lack the power to bargain 
and pursue workplace goals with their more powerful employers. 
Only by banding together in collective bargaining associations, thus 
strengthening their bargaining power with their employer, can they 
meaningfully pursue their workplace goals.

The right to a meaningful process of collective bargaining is there-
fore a necessary element of the right to collectively pursue workplace 

will not be meaningful if it denies employees the power to pursue their 

-
ter” . . . .

accused the majority, “under the rubric of ‘workplace justice,’” of rely-
ing on a nineteenth century conception of the relationship between em-
ployers and workers, and of reaching back to nineteenth century French 
novelists and 

-
ees and employers, this reasoning, with respect, turns labour relations 
on its head, and ignores the fundamental power imbalance which the 
entire history of modern labour legislation has been scrupulously de-
voted to rectifying. It drives us inevitably to Anatole France’s aphoristic 

poor to sleep under bridges, to beg in the streets, and to steal bread.

to strike the Court was constitutionally protecting and guaranteeing the 

Strike activity itself does not guarantee that a labour dispute will be 
resolved in any particular manner, or that it will be resolved at all. 
And, as the trial judge recognized, strike action has the potential to 

 
 
 



place pressure on both sides of a dispute to engage in good faith nego-
tiations. But what it does permit is the employees’ ability to engage in 
negotiations with an employer on a more equal footing.

-
tive dispute resolution mechanism is provided, there is no interference 
with the process of meaningful bargaining. To the contrary, the Court 
held that such a mechanism is not “associational in nature” and does 
not “realize what is protected by the values and objectives underlying 
freedom of association.”  As a result, it amounts to an infringement of 

Charter.
In addition, rejecting the argument that the  decision limits 

-

collective withdrawal of services is a necessary component of the pro-
cess through which workers can continue to participate meaningfully in 
the pursuit of their collective workplace goals.”

With respect to international law and Canada’s international law 

its earlier reliance on international law in  and , con-
cluding that Canada’s own binding international law commitments and 
other persuasive sources of international law all point to “protecting the 
right to strike as part of a meaningful process of collective bargaining.”

Having found that strike action is protected associational activity 

essential service employees from engaging in strike action is a violation 
of freedom of association.

Finally, while the Court recognized that in the case of workers es-
sential to life, health, and safety, restriction on the right to strike can be 
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dispute resolution mechanisms commonly used in labour relations.”  

imbalance the union inherits when the removal of the right to strike is 
not accompanied by a meaningful mechanism for resolving collective 

fair means for resolving bargaining disputes were put in its place, 
employees would be denied any input at all in ensuring fair and 
decent working conditions, and labour relations law would be 
skewed entirely to the advantage of the employer. It is for this 
reason that legislative prohibition of freedom to strike must be 
accompanied by a mechanism for dispute resolution by a third 
party. I agree with the Alberta International Fire Fighters Associa-

-
ers and employees should be on an equal footing in terms of their 
positions in strike situations or at compulsory arbitration where 
the right to strike is withdrawn”. 

Meredith v Canada (Attorney General)
The Court’s decision in ,  released 
at the same time as MPAO
representational scheme that the Court found to be unconstitutional 
in MPAO. However, in 
the part of the scheme that, far from providing a meaningful process of 
collective bargaining, set out only a limited right of consultation over 

-

-
sioner, who in turn made recommendations to Treasury Board.

In 

 
 



-
-

protected associational consultative process.

companion MPAO case that the Pay Council process itself was part of a 

provide for meaningful collective bargaining through democratically 

that in the absence of a Charter-compliant meaningful or “true collective 
-

cil to develop recommendations for members’ pay and to advance their 
compensationrelated goals.  As a result, in the Court’s view, despite 

amounted to Charter-protected associational activity “even though the 
process does not provide all that the Charter requires.”  As the Court 

or a total absence of constitutional protection. Interference with a consti-

As it turned out, given the limited consultative nature of the consti-

-
 

members a process for consultation on compensation-related issues 
within the constitutionally inadequate labour relations framework that 
was then in place.”

On one view, 

minimal, and thin right to be consulted, falling well short of the mean-

-
cessity only on whether the legislation interfered with the Charter

if any light on the approach to be taken in assessing whether legislative 

 
 .
 .
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wage control or similar restrictions overriding or precluding negotiated 

collective bargaining process that unionized employees possess.
-

bers in -

be protected in MPAO and , namely meaningful collective 

On the other hand, if one ignores the limited nature of the constitu-
tional right at issue in , the decision can be viewed as supporting 

somewhat ambiguous since 
a government engages in a process of good faith consultation prior to 
overriding negotiating collective agreement terms, and/or precluding 

British Columbia Teachers’ Federation v British 
Columbia

-
ever, if there is one lesson to learn when it comes to the Supreme Court of 
Canada’s approach to freedom of association in the collective bargaining 

arc bends increasingly towards workplace justice,”  the arc is not neces-
sarily a smooth one, with uncertain twists and bends along the way. The 

The -
lar to that in

-
lective agreement provisions aimed primarily at placing limits on class 
size, while at the same time prohibited future bargaining over class size 
and certain other related working conditions.

 



Following the Supreme Court of Canada’s decision in , 

usual one-year suspension of the declaration of invalidity. The govern-
ment did not appeal, but instead entered into discussions/consultations 
with the teachers’ unions. Following a period of bargaining/consulta-

-
ted bargaining in future rounds over class size.

According to the BC government, relying especially on the  

-
cluded the unilateral imposition of legislative terms, and that in any 
event the government had failed to consult or negotiate in good faith.

of the Charter
pre-legislative consultation was relevant to determining whether there 

good faith, having come into the process with a closed mind, and having 
tried to provoke the teachers to go on strike so that they could poten-

of her reading of the prior Supreme Court of Canada caselaw reviewed 
above, that pre-legislative good faith consultation was not relevant to the 

-
portant negotiating collective agreement terms and/or precluding future 

-
ing, issued its decision reversing the trial judge and upholding the 

 tril-
ogy. According to the majority of the BC Court of Appeal,  the MPAO 
and  decisions were not relevant to the issues arising in , since 
“pre-legislative consultations were not a factor in MPAO or , both of 
which dealt with the structure of collective bargaining regimes.”  By 
contrast, according to the majority, both  and  sup-
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ported the view that, where a government consulted in advance prior 
to enacting legislation that interfered with the negotiation of import-

the Court of Appeal majority, the fact that the legislation in question 
overrode terms and conditions of employment involving important mat-

 
having inquired into the substantive reasonableness and motivations of 
the government’s position and, upholding the appeal and reversing the 
trial judge, determined that the government had followed a good faith 
process of consultation.

Donald,” -
tially for the reasons of the majority of the Court of Appeal.”
that the majority allowed the appeal “substantially for the reasons of 

Supreme Court of Canada’s decision. At the same time, the fact that the 

leaves us to speculate as to which aspects of the reasons the majority 
agreed with, and which it did not.

-

MPAO and 
dealing with “The Health Services Test and Pre-Legislative Consulta-

in MPAO that “a process that substantially interferes with a meaning-
ful process of collective bargaining by reducing employees’ negotiating 
power is therefore inconsistent with the guarantee of freedom of asso-

 and that separate and apart from “bad 
faith negotiations or the refusal to consider submissions,”  collective 

 , SCC
 .
 
 



bargaining is also “protected in the sense that substantial interference 

-
ate the employees’ right to freedom of association.“

consultation, that unilaterally nullifying collective agreement terms can 

The act of associating for the purpose of collective bargaining can also 

because it discourages collective bargaining in the future by rendering 

or the result of collective bargaining, but is instead the result of consti-
tutionalizing the right to a meaningful process that is not continually 
under threat of being rendered pointless.

-

the union must be given “the opportunity to 
-

decision that it is “the possibil-
ity of the strike which enables workers to negotiate with their employers 

Pre-legislative consultation, then, can be seen as a replacement for the 
traditional collective bargaining process, but only if it truly is a -

 substitution. To be meaningful, the bargaining parties must con-

that in 
-

ity” between employees and employers in the collective bargaining 
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-
constitutionality” where a government passes “legislation that perma-

-
pear to suggest that pre-legislative consultation may in some cases meet 

agreement with the majority, and his disagreement with the trial judge, 
that good faith pre-legislative consultation can never be relevant to de-

Charter 
breach cannot always be seen within the four corners of legislation, but 
must sometimes be found to occur to the passage of the legislation” 
i.e., where “the government failed to consult a union in good faith or 
give it an opportunity to bargain collectively.”

MPAO and
states that “if the government negotiates or consults with an association 
in good faith and nevertheless comes to an impasse, it will likely have 

legislation consistent with that consultation process.”
also describes the central issue in the case as being “whether . . . unilat-

-

bargaining, or whether the Province’s ‘consultation’ was treated merely 
as a formality.”

point of resolving collective bargaining impasses.
-

whether the trial judge correctly inquired into the substantive reason-
ableness and motivations of the government in the pre-legislative con-

 
 
 
 



error standard.
-

ing from the Supreme Court of Canada majority’s substantial agreement 
On the one hand, there are 

-

in MPAO and -

-
equacy of a pre-legislative consultation process.

We can safely predict that debate will continue as to which of the 

the Supreme Court. Union-side labour lawyers will no doubt argue that 

-

-
tent to which a court can probe the substantive reasons and motivations 
of government in determining whether it acted in good faith, and over 

of a trial judge. For their part, government and employer lawyers can be 

legislation interfering with and/or prohibiting the negotiation of import-
ant collective agreement protection is a process of advance good faith 
legislative consultation.

After a review of the Supreme Court’s evolving approach to section 

been buried, with the constitutional labour relations world turned on its 

-
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right to join and maintain an association, but also protects a meaningful 
collective bargaining process, including the right to a process of mean-
ingful collective bargain through a democratically chosen and independ-

as an 

However, despite this apparent paradigm shift, and while the arc 

zone of constitutional protection for organizing, collective bargaining, 
and the right strike, some caution is warranted. The Supreme Court 
has been neither consistent nor reliable in its approach to labour rights 

of individual judges about the role of the courts in advancing collective 
rights and workplace justice. Of course, this could change as judges leave 
the Court and are replaced over time. Of the judges who had substan-

-
MPAO and 

Whatever the composition of the future Supreme Court, it will have 

doctrinal tension and uncertainty. It is beyond this chapter’s scope and 
ambition to identify and analyze all of the areas of contested terrain, and 
to work through the various and competing ways in which those ques-
tions and tensions may be resolved. However, what follows is an an-

-

consultation prior to enacting legislation overriding important collective 



agreement protections. This ambiguity arises from the Court’s reasons 
in , its partial retreat in , the subsequent reinforce-

brief and uncertain endorsement in .
No doubt, after the  decision, some employer and government 

bargaining, and that good faith bargaining is all that is needed to ensure 

more than the right to make collective representations and have those 
representations considered in good faith, it may well be that advance 
good faith pre-legislative consultation could be understood as satisfying 

However, now that the right to strike has been constitutionally rec-
ognized as an integral and indispensable component of collective bar-

Supreme Court’s cryptic reasons in substantially agreeing with 

to or respectful of the fundamental right of workers, as part of the col-
lective bargaining process with their employer, to withdraw their servi-

On this view, after 

do so precisely when prior good faith consultation or bargaining has 
reached an impasse. In this respect, there would seem to be a fundamen-

protected meaningful or authentic collective bargaining, on the other 
-

contrast, meaningful collective bargaining requires that neither party 
has a unilateral power of decision, and that, in the event of a disagree-

-

From this perspective, the right to a meaningful collective bar-
gaining process backed up by the right to strike would seem by def-
inition to be abrogated where a legislature unilaterally imposes terms 
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-

to contest and shape those terms.
Indeed, in considering this issue, it is constructive and informative 

to consider the following rationales articulated by the Court in  in 

the ability of workers, acting collectively through their union, to 

a process of collective bargaining”;

negotiating terms and conditions of employment . . . is an essential 
component of the collective bargaining process,” so that “accept-
ance of collective bargaining carries with it a recognition of the 
right to invoke the economic sanction of the strike”;

employees in the collective bargaining process requires concomi-
tant protection of their freedom to withdraw collectively their 

Charter

-
cial role in a meaningful process of collective bargaining”;

-
jectives through a collective bargaining process because it permits 
workers to withdraw their labour in concert when collective bar-
gaining reaches an impasse”;

to refuse to work under imposed terms and conditions”;
-

-

the process of the negotiation of a collective agreement is there-
fore, and has historically been, the ‘irreducible minimum’ of the 
freedom to associate in Canadian labour relations”; and

of employees to participate in the collective withdrawal of servi-
ces for the purpose of pursuing the terms and conditions of their 
employment through a collective agreement. Where good faith 
negotiations break down, the ability to engage in the collective 



withdrawal of services is a necessary component of the process 
through which workers can continue to participate meaningfully 
in the pursuit of their collective workplace goals.”

imposition of important employment terms by withdrawing their ser-
vices precisely at the point of impasse, and when good faith bargaining 

right to collective bargaining guarantees no more than a right of consul-
tation, i.e., to make representations to one’s employer or government and 
have those representations considered in good faith. After , section 

good faith consultation or bargaining has reached an impasse. Indeed, 
if legislatures could unilaterally impose important collective agreement 
terms in the face of an impasse following consultation, the protection af-

the constitutionally protected right to strike as an indispensable element 
of meaningful collective bargaining is most critical.

As noted above, some observers and courts have also suggested that 
 itself only protected a process of good faith bargaining, 

prohibit future bargaining, so long as the legislation was preceded by 
a process of pre-legislative good faith consultation. However, whatever 

-
tection based on the decision alone, any reference to the 

 could not 
and would not have contemplated the right to strike as forming an in-
dispensable component of a meaningful collective bargaining process, 

-
tionally protected was neither addressed nor disturbed in . 
However, now that  has recognized a constitutional right to strike as 
an indispensable component of the constitutionally protected collective 
bargaining process, the focus of the second aspect of the  

legislation has respected and preserved the right of employees to with-
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draw their services in the event of a collective bargaining impasse over 
important terms and conditions of employment, since this has now been 
recognized as an indispensable component of any good faith or mean-
ingful collective process.

parties claiming a violation of the right of collective bargaining under 

demonstrate a violation of freedom of association; generally, the Court’s 
test has required a “substantial interference”. This is not the only inter-

the forced association caselaw has its own internal limitation, requiring 

Over the past decade, successive decisions of the Supreme Court 
have provided insights into the factors that may be relevant in establish-

will be demonstrated below, the meaning of “substantial interference” 
remains elusive and potentially quite subjective and impressionistic. 
What follows is an overview of the leading cases that have developed 
the substantial interference test and a discussion of some of the emer-
ging issues concerning how substantial interference should be under-

Dunmore v Ontario (Attorney General)
Although  introduced the “substantial interference” test 

the Court in

-

Indeed, the substantial interference test was a prominent feature of 
the  decision. What is notable about the above-quoted statement 
from 

 above note 



inclusion. While the Supreme Court recognized that any distinction be-
tween positive and negative state obligations should be “nuanced in the 

-
ant one in  Since the claim being advanced to the Supreme 
Court was based on legislative under-inclusion rather than legislative 
interference, the Court adopted the proposition that a “substantial inter-
ference” in freedom of association would have to be demonstrated be-

to take legislative action.
a “substantial interference” directly to under-inclusion cases and even 

. . . the underinclusion cases demonstrate that a proper evidentiary 
foundation must be provided before creating a positive obligation 
under the Charter. This requirement proved fatal in ,  and De-

 because the claimants in all three cases were unable to prove that 
the fundamental freedom at issue, as opposed to merely their re-

-
trary, it was concluded in  that “the referendum itself, far from 

of the  prevents the establishment of an independent employee 
-

ciation in several provinces, including Quebec, where ‘C’ Division was 

-
tory regime permits a -

the , , where he stated that positive obligations 
may be required “where the absence of government intervention may 

 the enjoyment of fundamental freedoms” 

It is clear from  that judicial restraint was the underlying pur-
pose of the substantial interference test as initially conceived. In other 
words, courts should respect the legislative function by limiting the 
circumstances in which they order legislators to take positive action 
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appropriate for the courts to intrude by requiring legislative action.

Health Services and Support – Facilities Subsector Bargaining 
Assn v British Columbia

In , however, the Supreme Court took the substantial 
interference requirement from 

cases. In the portion of the  decision purporting to de-

pains to make the point that the new right is “limited.” To demonstrate 
its limited nature, the Court cites  for the proposition that the 
right “protects only against ‘substantial interference’ with associational 
activity.”  The Court even characterizes substantial interference as 
the most important limit on the right of collective bargaining, where it 
states, “Finally, and most importantly, the interference, as  in-
structs, must be substantial . . . .”

a requirement developed in  to address under-inclusion cases 
could or should morph into a test for all collective bargaining cases. The 

provide reassurances about the “limited” nature of the right of collective 
bargaining suggest that the Court was concerned about the potential 
impact of unleashing a broad and new collective bargaining right on a 
heavily regulated labour relations system. The substantial interference 

-
vided further reassurance to those on the losing side of  

To assist in understanding how substantial interference would 
apply in a case of legislative intervention in collective bargaining, the 

-

capacity of union members to come together and pursue collective goals 

impacts on the collective right to good faith negotiation and consulta-
tion.  The Court then elaborated on these inquiries. In respect of the 

 
 
 



-

the capacity of union members to come together and pursue common 
-

lective agreement terms may have that discouraging impact.  In respect 
of the second inquiry, the Court emphasized that legislative interference 

respected the duty to consult and negotiate in good faith.  So long as 
good faith bargaining and meaningful dialogue occur, the substantial 

In 
the substantial interference test, instead appearing to apply a more 

-

entitled “The Issue in This Appeal”, the majority made the following 

, the question is whether the impugned law or state action 
 to act collectively to achieve work-

place goals. 
If it is shown that it is 

see 
established . . . .

The question here, as it was in those cases, is whether the legis-

goals 

In answering the question of whether the 
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The essential question is whether the  makes meaningful asso-
ciation to achieve workplace goals , as was the case 
in . If the 
good faith resolution of workplace issues between employees and their 
employer -

 have been 
limited, and the law found to be unconstitutional . . . .

The Court then proceeded to interpret the  as not only protecting 
the right of agricultural workers to make representations to their em-
ployer, but also requiring the employer to consider those representations 
in “good faith.”

The  decision veered away from  by applying a 
test based on impossibility rather than substantial interference. r 
also made no mention of the two lines of inquiry described in Health 

. As noted by the BC Court of Appeal in a later case, “The major-
ity [in 

purported infringement is to make good faith resolution of workplace 

 retreat from the substantial 
interference test articulated in ? As discussed below, the 

in MPAO. One can only speculate about the Court’s true motivation. 
However, it is important to recall that  had been a contro-

of Appeal in Health 
 broadly and applied it enthusiastically to constitutionalize as-

troubled about the impact of  that they characterized it as 
“unworkable” and argued in their concurring opinion for the decision to 
be overturned.  The majority’s departures from  may be 

that  overshot the mark and was unworkable.

 
 
 , 

 



In MPAO, the Court purported to resolve the inconsistency between the 
 and the substantial interference test 

in -

the right to a meaningful process of collective bargaining.”
, the Court stated that 

the decisions in  and  had used terms like “impos-
-
 

The Court also pointed out that Health 
 that a substantial impairment is required for a violation of sec-

in  adopts substantial interference as the  for infringement 
of freedom of association.”

 decision. Certainly, the Ontario Court of Appeal did not 
read 

-
 

-
 . . . . With respect, by resiling from a test so 

recently established and refusing to acknowledge this departure, the 
majority undermines the legitimacy of its approach in this appeal.”  

the majority in , the question is 
whether the impugned law or state action -

 to act collectively to achieve workplace goals.’”
In a response that tends to validate how the Ontario Court of Appeal 

, the Court conceded that certain pas-

 MPAO
 See
 See
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sages of  “seem to unnecessarily complicate the analysis” by refer-

 However, the Court argued that the  decision 
and 

, as well as the purposive and generous approach to sec-

In any event, the Court’s return to the “substantial interference” test 
in MPAO the rea-

MPAO appeal was allowed. Both the Ontario Court of Ap-

the facts of MPAO
MPAO provided some additional guidance on what a substantial 

focused on collective bargaining as a means to address the historical 
power imbalance between employers and employees. Thus, the Court 
described substantial interference in terms of a disruption in this bal-

-
stantially interferes with a meaningful process of collective bargaining 
by reducing employees’ negotiating power”

The balance necessary to ensure the meaningful pursuit of workplace 
goals can be disrupted in many ways. Laws and regulations may re-
strict the subjects that can be discussed, or impose arbitrary outcomes. 
They may ban recourse to collective action by employees without ad-
equate countervailing protections, thus undermining their bargaining 
power. They may make the employees’ workplace goals impossible to 

-
-

timate question to be determined is whether the measures disrupt the 

Although the Court in MPAO  in 
support of the statement that the “ultimate question” is whether the bal-
ance between employees and employers has been disrupted, the cited 

 
 .
 
 



paragraph does not directly address the need for preservation of a bar-

with the second inquiry from 
need for good faith to be respected. Preservation of a balance of power 
between workers and their employer therefore appears to emerge from 
MPAO as a new focus of the substantial interference test.

MPAO -
cess of collective bargaining as one “that provides employees with a de-

their collective interests and meaningfully pursue them.”  The Court 
addressed “choice” and “independence” as two distinct aspects of a 
meaningful process. According to the Court, the hallmarks of employee 
choice “include the ability to form and join new associations, to change 
representatives, to set and change collective workplace goals, and to 

-
dependence from management, which is important to ensure that an 

or dominated by the employer. Independence can be assessed based on 
factors such as the freedom to amend the association’s constitution and 
rules, the freedom to elect the association’s representatives, control over 

chooses to pursue.
Although the Court treated choice and independence as two separ-

ate aspects of a meaningful collective bargaining process, the Court also 
stated that they are “complementary principles” and that Charter com-
pliance is evaluated based on the degrees of independence and choice 
in a labour relations scheme.  What then becomes apparent is that the 
Court’s analysis of the substantial interference test  and whether a bal-

-
dependence from management.  For these reasons, the Court concluded 
that “the process fails to achieve the balance between employees and em-
ployer that is essential to meaningful collective bargaining . . . .”  It is, 

 
 
 
 
 See 
 .
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While MPAO marked a return to the substantial interference test 
from 
“two inquiry” approach. This is likely because the Court was not ad-
dressing legislative interferences in collective agreements under section 

type of case concerning whether an entire labour relations system could 

bargaining. Not surprisingly, the Court’s analysis in MPAO

for a constitutionally compliant labour relations scheme.

Meredith v Canada (Attorney General) Saskatchewan 
Federation of Labour v Saskatchewan

Both  and 

pursuit of workplace goals.
In , in assessing whether the wage rollback in the  con-

stituted a substantial interference, the Court compared the situation to 
what had occurred in .  The Court noted that Health Ser-

 Nevertheless, the Court thought that there was a much more 
 than in . Whereas the 

agreement terms and had precluded future negotiations on some issues, 
the  imposed wage rates that had been negotiated with other bar-
gaining agents and did not preclude consultation from taking place. In 

process. The Court reasoned that the  had a relatively minor impact 
on the appellants’ associational activity, and that the requirement of a 

Whereas  raised collective bargaining issues that were simi-
lar to , -
lective bargaining process into a new area by recognizing the right to 
strike. However, the Court was clear that the test for an infringement 

 See 
 See  
 
 



legislative interference . . . in a particular case amounts to a substantial 
interference with collective bargaining.”  The Court then applied this 
test to the facts of  demonstrably 
meets this threshold because it prevents designated employees from en-
gaging in  work stoppage as part of the bargaining process.”

Although the Court refers to the “ultimate question” from MPAO as 
to whether the balance between employees and the employer has been 
disrupted, the Court does not actually answer this question in its deci-
sion. Presumably, the Court must have considered it self-evident that the 
legislation at issue was so unfair and one-sided that a disruption of the 

it would have been helpful for future cases if the Court had provided a 
substantive response to the “ultimate question”.

In any event, the Court’s single sentence analysis of the “substantial 
interference” test in  suggests that the bar may not be set high to 

legislative restriction preventing a group of employees from engaging 
in any strike as part of the bargaining process is, apparently, a substan-

The Court’s single sentence emphasizes that the substantial interference 
in  arises from prohibiting  strike as part of the bargaining pro-

-

rise to the level of a substantial interference because the right to strike 

-
ample would be the process leading to Ontario’s -
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legislation.  In a circumstance like this, it would be hard to view the 
limitation on the right to strike as a substantial interference with free-

in such a case.

British Columbia Teachers’ Federation v British Columbia
 provided the Supreme Court with an ideal opportunity to review 

and clarify the “substantial interference” test. After all, the BC Court of 

-
cess by which they could make collective representations about work-
place goals and have those representations considered in good faith.”  
In answering this question, the Court of Appeal was divided; the major-

dissent arguing that a substantial interference had been demonstrated.
As discussed above, the Supreme Court squandered the opportun-

ity, issuing a one-sentence decision in which the majority of the Court 

“substantial interference.”

and summarized state actions that could rise to the level of a “substan-

• -
lective bargaining that render employees’ collective representatives 

• Actions by government that reduce employees’ negotiating power 
with respect to the employer;

• -
-

gatory;
• Bad faith negotiation by the government or the refusal by the govern-

ment to consider submissions; and
• Imposing absolute barriers to collective bargaining, or prohibiting 

collective bargaining entirely.

-
cussed in 

 
 



The mere act of passing the terms of employment through legislation 

whether the employees were given the opportunity to associate and 
 pursue workplace goals. If the government, prior to unilat-

erally changing terms of employment, gives a union the opportunity 
to -

-
ees’ freedom of association would likely not therefore be breached.

-
tion can be seen as a replacement for traditional collective bargaining, 
but only so long as the consultation occurs within a meaningful and 

bargaining power.
consider the degree and nature of pre-legislative consultation when de-
termining whether a breach occurred, as a Charter breach cannot always 
be seen within the four corners of the legislation.

hinged on two points. First, the trial judge found a substantial interfer-
-

fact that the legislative interferences before him were of a much greater 
scale than those at issue in 

Health 

was persuaded that the government of BC had engaged in bad faith con-
duct when it purported to consult about the legislative changes it was 
contemplating. The government was closed-minded in its dealings with 
the relevant unions and advanced objectively unreasonable positions.

were not in good faith and, thus, the trial judge did not err in conclud-
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his reasons provide some insight into the meaning 

that might rise to this level. Further, his reasons suggest that, regardless 
of whether the content of legislation itself substantially interferes with 

The Supreme Court’s cases suggest that the analysis of “substantial 

-

approach has emerged. In terms of future issues arising from the sub-
stantial interference test, one can look to how the test is being viewed 

status of the two lines of inquiry set out in .

As noted above, MPAO established that “the ultimate question to be 
determined is whether the measures disrupt the balance between em-

interfere with meaningful collective bargaining.”  In several cases, 
lower courts have adopted and applied the notion that a substantial 
interference arises from disrupting the labour relations balance. For in-
stance, in

Interference is substantial when, despite not being the worst conceiv-

seeks to protect by discouraging the collective pursuit of common 
goals or by seriously compromising collective action.

Presumably, everyone should be able to agree that an interference 
in freedom of association does not have to be the “worst conceivable 

 MPAO  



legislative intrusions in meaningful collective bargaining that may be 
constitutionally suspect. The question is whether a focus on the power 
balance between employers and employees should drive the substantial 
interference analysis.

On one side, 
 suggests that power imbalance is a crucial consideration under 

the substantial interference test.  was a challenge to back to work 
legislation introduced to bring an end to a work stoppage at Canada Post. 
Drawing on the discussion of substantial interference in MPAO and , 

of substantial interference depends on whether there has been a disrup-
tion in the balance between employer and employees.  In analyzing 
whether the impugned Act had this disruptive impact, the court noted 
that after the impugned legislation was introduced in Parliament, the 

their previous positions, while the employer hardened its positions. Ac-
-

ruption in the balance between the parties wrought by the Act.”

the role of the balance of power within the substantial interference test. 
In -

,  the appellants argued that the 
at issue in 
balance between employers and employees. The Court of Appeal took 

the “balance” aspect of the test as described in MPAO. In particular, the 

I disagree with the appellants’ articulation of the test as whether an en-
actment “disrupts the balance” the Charter achieves between employ-
ers and employees. While MPAO
in negotiating a balance of power in the workplace, I agree with the 

-
ing to articulate a new version of the substantial interference test. In 

of the historical discussion of the purpose of according workplace as-
MPAO,  and -
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threshold.

As such, the Court of Appeal emphasized that the substantial interfer-

the Court of Appeal upheld the trial judge’s conclusion that the level of 
interference was not constitutionally impermissible, stating “I am not 
persuaded the rollback of this single wage increase undermines the cap-

These cases reveal a tension in the law with respect to how the sub-
stantial interference test should be applied. While  suggests that 

-
pugned legislation disrupts the balance of power between employees 
and the employer, suggests that the Supreme Court’s reference 
to the balance of power in MPAO was largely a rhetorical device and not 
intended to change the substantial interference test.

Whatever the Supreme Court’s intent and meaning in linking the 
issue of substantial interference to a disruption in the balance of power 
between bargaining parties, there are reasons to question whether col-
lective bargaining power can, on its own, be a reliable or workable basis 

. There, the Court assumed that the parties’ pre-legislation bar-

them. The Court then assumed that the balance of power was disrupted 
when the parties changed their positions upon the introduction of the 
legislation. However, many events during collective bargaining will 

-
itions can change in response to a successful strike vote or the issuance of 
a strike or lockout notice. Such events can serve as a “reality check,” for-

-
sible that the introduction of back to work or other state interventions 
in collective bargaining can play the same “reality check” role. Those 

their hand” in collective bargaining, often with full awareness that their 

parties changes their demands in response to an event, including a legis-
lative intervention of some sort, may be a tenuous basis on its own for 
concluding that the event disrupted the balance of bargaining power 

 
 



between those parties. Of course, this is not to say that there would not 

by employees and ordering them back to work substantially interferes 

Focusing on the impact of legislation on the relative power of an 
employer and a union can also be problematic, because most judges 

-

bargaining parties themselves fail to appreciate their respective power 
-

tial interference test concerned principally with the impact of legislative 
interventions on the balance of collective bargaining power may only 
be workable with the assistance of evidence from industrial relations 

-
-

gaining power may be elusive.
Finally, if the balance of power is now an important aspect of the sub-

any disruption in the balance of power between the parties, or only by a 
disruption that is itself “substantial.” It is also possible that a disruption 
can be one factor that, in combination with others, could amount to a 

in MPAO

so as to substantially interfere with meaningful collective bargaining.”
-

one would assume that the test would have to screen out disruptions 
in the balance of power of a lesser magnitude. If so, then the judicial 

whether an alleged disruption in the balance of power has actually oc-
curred, but also  it.

Another question arising from the recent jurisprudence is whether the 
courts must apply the two separate inquiries as originally articulated in 

 MPAO
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to the capacity of the union members to come together and pursue col-

measure impacts on the collective right to good faith negotiation and 
consultation.

In  the BC Court of Appeal did not apply these two lines of 

the formalistic two-part test set out in .”
Court of Appeal stated that that the appropriate test involves a blended, 

the interference.
In contrast to , the two-part inquiry articulated in Health 

was applied by the Ontario Court of Appeal in -
.  The Court of Appeal noted that the Supreme 

 Nonetheless, the Court of Appeal applied the two 
inquiries because the parties had accepted that these two inquiries were 
relevant on the facts. In analyzing the prior jurisprudence regarding the 

As I read MPAO and , the Supreme Court did take the two 
inquiries into account. In MPAO, the court addressed squarely the ab-
sence of a meaningful collective bargaining process, which is the focus 
of the second  inquiry. In , the real focus of 

 inquiry. In each in-
stance, the Supreme Court simply applied that branch of the BC Health 

 test most relevant to the particular case.

Thus, while most of the cases since MPAO seem to have blended the two-
part inquiry into a single analysis, illustrates that some courts 
continue to pursue the substantial interference test as two separate lines 
of inquiry as originally framed in .

Indeed, the Supreme Court’s treatment of “substantial interference” in 
cases since  has hardly been a model of rigour, consistency, 

interference is “substantial” based on subjective and even impressionistic 

 above note 
 

 
 



assessments. Over the past decade, the most appropriate metaphor to 
describe the test has been “shifting sand.”

At this stage of the jurisprudence, it is possible to identify at least 
-

, 
, 

MPAO

it would be helpful for the Supreme Court to synthesize the various fac-
tors and considerations that the Court has referenced in applying the 

-
tions relate to the two lines of inquiry from , and perhaps 

separate line of inquiry, the Court may wish to provide additional guid-

Court in -
senting reasons were adopted by the Supreme Court.

To summarize, while the substantial interference test now seems 
-

 that it is almost unrecognizable. 
How the test is to be applied to particular facts and categories of cases 
remains unclear. Lower courts are primarily left to their own devices in 

The lack of clear guidance and the high level of discord in the juris-
prudence is troubling, especially given that judges often lack the labour 

scheme substantially interferes with meaningful collective bargaining. 
In future cases, the Supreme Court will have to determine the role of 
relative bargaining power in assessing whether an alleged interference 
rises to the level of “substantial.” The Court will also have to grapple 
with the factors and considerations that are relevant to the substantial 

-

other fundamental freedoms. In the case of freedom of conscience and 
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or insubstantial interference does not amount to a Charter violation.  
-

freedom

consider whether a more uniform approach would be preferable.

 

relation to protecting the right of individuals to advance their collective 

where the Supreme Court recognized another potential role for section 

 and 
.

, PIPSC, 
consigned them to the trash heap of Charter history, it is necessary to 
consider the current status of the forced association cases.

Lavigne v Ontario Public Service Employees Union

 Lavigne was 
a unionized teacher at a community college. The applicable collective 

bargaining unit had to pay union dues but did not have to join the union 
in order to remain an employee of the college. Since the employer was 
a state actor, any collective agreement to which it was a party could be 

 See 

-
gious beliefs ” [emphasis in origi-



challenged directly under the Charter.  Lavigne therefore challenged 

-
lege employees in collective bargaining. He claimed that a requirement 
to pay union dues resulted in him being forced to associate with the 

Although the Supreme Court unanimously denied the appeal, it was 
-

association at all.

of union dues applied to causes other than collective bargaining ac-
Charter because it would bring an 

employee into “
.”

Forest was careful, however, to distinguish the forced association at 
issue from association within the labour relations system that arises 
through democratic principles. He observed that, “some of the con-
cerns which might normally be raised by a compelled association 
are tempered when that association is, as in this case, established in 
accordance with democratic principles”. If “democracy in the work-
place has been kept within its proper or constitutionally permissible 

forced to associate in the labour relations system.  Hence, La Forest 

collective bargaining activities undertaken by a union based on the 
majority view, cannot be challenged as forced association under sec-

-
tion included a right not to associate, but she added an important 

it results in “ideological conformity.” She did not see a collective 

could not be challenged under the Charter.
 
 .
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agreement requirement to pay union dues as an issue of forced as-
sociation, since membership in the union was not compelled, and 
employees were able to disassociate from the union’s non-collective 
bargaining activities and thereby avoid ideological conformity.

Although the majority view in 
the freedom from association, there was no majority view as to the ap-

-
sociation. This left forced association in a state of jurisprudential limbo; 

no clear direction on how to analyze and identify a violation.

R v Advance Cutting and Coring Ltd

. The case 
concerned a Quebec law that required construction workers to join one 

-
tive scheme was that a Quebec construction worker was forced to join a 

-
cates. They defended the charges by arguing that the law in question 

Charter and was invalid.
-

 Some of the 
uncertainty arising from  was resolved when a clear majority 

from .  However, considerable uncertainty remained as a result 

 
 



adopted a broad view of the “ideological conformity” test,
that mandatory union membership leads necessarily to ideological 

-
sociations should be free.  Being forced to join a union associates 
a worker not only with the union but with the political and social 

-
ibility since, after all, she had developed the test in -

association in the labour relations system does not violate section 
-

ism.  However, the forced association at issue in  

workers are taken away.”
-

 and 
PIPSC to advance the proposition that the courts have adopted a 

 While 
acknowledging that labour laws are not immune to Charter review, 
he nevertheless referenced the need for the Court to “maintain . . . 

relations.”

to do so. He took a narrower view, stating that ideological conform-
ity arising from forced union membership cannot be presumed and 
is not “self-evident.” There would have to be evidence in a particular 

.

-
tected against forced association and that the test required an analysis 
of ideological conformity,  moved beyond  in two 
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important ways. First,  appeared to close the door to any 
argument that freedom from association fell beyond the reach of the 
Charter. Second,  resolved that the test for forced asso-
ciation would focus on ideological conformity. However, as in , 
there was no clear majority view. On the question of whether forced 

-

-

Although  and 

least some clarity about what would 
-

ing rise to forced association could not be challenged so long as they re-
spected democratic principles. An individual could therefore be brought 
into association with others within a bargaining unit, and be required to 

long as this occurred through a process directed by the will of the ma-

democratic principles, it appeared that freedom from association could 
be engaged to challenge aspects of the labour relations system.

Since , the Supreme Court of Canada has only dealt 
with freedom from association in one case, -

.  There, the Court upheld a decision of the Public Service 
-

ployer to provide home contact information about bargaining unit mem-
bers to their representative union, since the union was under a statutory 
duty to represent all bargaining unit members fairly. The appellant, Ber-
nard, argued that providing her home contact information to the union 

Char-
ter -
able for the board to uphold the requirement that the employer provide 
contact information to the union. The Court agreed that home contact 
information was required for the union to represent all bargaining unit 



, and distilled the various judgments down to 

all forms of involuntary association, and was not intended to protect 
against association with others that is a necessary and inevitable part of 
membership in a modern democratic community.”  They cited La Forest 

not violated where employees are required to associate with a union on 

there were three distinct approaches to forced association in -
, none of them would provide Bernard with a plausible claim.

analyzing Bernard’s forced association claim. He observed that two dis-
tinct tests emerged from  and 

-
ceeded to discuss and apply  tests.

requirements of the ideological conformity test that were not met. First, 
Bernard would have to show that she was forced to associate in the sense 
of being required to establish, belong to, maintain, or participate in an 
association. Providing the union with Bernard’s home contact informa-
tion results in no such forced association. She remains free to “hang up 
the phone, discard any mail received, or close the front door” whenever 
the union tries to contact her.  Second, Bernard would have to show 
that any forced association resulted in compelled ideological conform-

.”

maintain, or participate in an association is also an essential require-
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by Bernard.
Although “forced association” has not received a great deal of judi-

Bernard decision suggests that  and 
-

Bernard cannot be relied 

resolution of the doctrinal issues that remained outstanding after Ad-
.

what is the relationship between freedom from association and the new 
concept of freedom of choice that emerged in MPAO?

Health Services
 and 

. As the caselaw 
-

Bernard arguably 

the doctrinal controversies from  and  to linger.

decided, it is worth considering whether the freedom from association 

case in which a party argues that protecting against forced association 

prior to cases like  and , the Supreme Court’s 
-

Charter. While, on one 
view, recognizing a right against forced involvement in unions and col-
lective action can readily be reconciled with this approach, on another 

 



-
tional protection against forced union membership, particularly given 
the Court’s emphasis in MPAO on “the associational rights protected 

collective rights that inhere in associations.”  If union membership and 
collective action are desirable, and even necessary, for workplace justice, 

-
tion of workplace justice that the principles of freedom from association 
can no longer be sustained?

The challenge with such an argument is that it requires courts to 
-

-
servation in  that freedom of association and freedom from asso-
ciation “are not distinct rights, but two sides of a bilateral freedom which 
has as its unifying purpose the advancement of individual aspirations.”  

abandoned individual protection or been transformed to become hostile 
-

sions like the  and PIPSC were overruled because they 
had failed to protect collective activities like collective bargaining and 

too much protection to individuals.
In fact, on this view, protecting against forced association is a fairly 

in the 

associate with. This is the  conception of freedom of associa-
tion. Preventing a person from associating with others, and forcing a 
person to associate with others, are, on this view, equally violative of an 
individual’s liberty and autonomy.

In any event, the fact that the Supreme Court in MPAO favourably 
cited the decisions in  and 

 would tend to suggest that the cur-

 MPAO
 
 MPAO
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rent Court sees no inconsistency between freedom from association and 

-
 as to whether 

the “ideological conformity” test should be applied broadly or narrowly. 
-

 and PIPSC, and the 

came to applying the Charter

. On this view, given that the 

from association have been eliminated, and given that more judges in 
 favoured a broad approach to freedom from association, 

it may be that a future Supreme Court would rely on these doctrinal de-

In more general terms, the test for freedom from association could 

discussed above, the decisions concerning freedom of association and 
collective bargaining have focused since 

In  and the Supreme Court also saw the need 
to impose an internal limitation on freedom from association in order to 
distinguish between forced associations that are a normal part of life in 
modern society and forced associations that are coercive in nature. The 

-

However, the Court struggled and failed in 
really try in Bernard
ideological conformity test.

-

abstract notion of ideological conformity that requires courts to draw 
inferences and make presumptions about what it entails to be a mem-

out forced associations that are necessary for social and economic life 

but would permit the Court to identify factors and circumstances that in 



-

from jurisprudential developments involving the other four categories.

MPAO
In MPAO, the Supreme Court stated that a process of meaningful col-

employees to choose a bargaining representative and the right of em-
ployees to a bargaining representative independent of the employer.  In 

-
resentation and, as such, impeded their right to a meaningful process of 
collective bargaining.

MPAO was not argued as a forced association case. However, it is 

in associational activities through an association they did not choose.  
As noted above,  and  were favourably cited by 
the Court in MPAO. In fact, they were lauded as cases establishing the 

Parallel to these cases, the Court considered the “negative” aspect of 
-
-

Bernard v. 
 

and 

keeping with democratic ideals, the guarantee of freedom of associa-
tion should be interpreted as protecting “the individual’s potential for 

 
 The appellants may have realized early on that they could not succeed in chal-

did not allow for political and social activities. In other words, it would have been 
-

lants framed their challenge as a denial of choice and independence rather than 
forced association, and succeeded.
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Both judgments emphasized the importance of a purposive interpreta-

These cases marked the beginning of a more generous, purposive 

-
nection between forced association and free choice. In criticizing the 
majority’s adoption of freedom of choice as a basis for the constitutional 

imposing a bargaining representative on all employees based on majori-

bargaining representative, requiring the payment of union dues under the 
 and  had closed the 

MPAO ultimately decided that “choice” was a necessary aspect of 
-

gaining representative and not have the representative imposed upon 
them. This sounds quite analogous to a claim to freedom from asso-

MPAO
connect the principle of choice to the forced association cases. However, 

PIPSC  and .
In PIPSC -

 did not violate the freedom of association. In 
-

sions of the Act were such that the government was able to control all as-
pects of the collective bargaining process, including determining which 

saw the legislation as being strongly in favour of the government, re-
ferring to it as “an untrammelled governmental discretion” that would 

 violate the freedom of association. The basis of the violation, 
in his view, was the denial of an individual employee’s right to choose 
the association that represents them in collective bargaining.

 MPAO
 
 above note 



rely on forced association as a basis for developing the freedom of choice 

association and the freedom to choose an association are strongly linked 
to the majoritarian principle.

 and now 
elevated to the law of the land in  seems complimentary to free-

denial of freedom of choice does not depend on a claimant establishing 
ideological conformity resulting from having a bargaining representa-
tive imposed. Instead, the imposition of a bargaining representative 

could be enough to establish the substantial interference required for a 
violation of the right to a process of meaningful collective bargaining.

On the other hand, while there are reasons to think that freedom of 
choice in MPAO overlaps with, and potentially even subsumes, freedom 
from association, one should be cautious for at least two reasons.

First, the Supreme Court suggested in MPAO
not require freedom of choice in some circumstances. As set out in Part 
A above, in a passage concerning the potential constitutionality of desig-
nated models such as the one applicable to Ontario teachers, the Court 
observed that the legislature may be able to impose a bargaining repre-
sentative and deny employee choice if the representative is independent 
from the employer.  This is a puzzling statement that was presumably 
included to reassure governments that designated bargaining repre-

statement signals that a denial of freedom of choice is simply one factor 
among many that courts should take into account in applying the sub-
stantial interference test. However, the Court also went out of its way 
in MPAO to stress the crucial importance of freedom of choice within 

behalf, that voice is unlikely to speak up for their interests. It is precisely 
employee choice of representative that guarantees a representative 
voice.” The Court then characterized freedom of choice as one of the two 

.”
 MPAO
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suggests that freedom of choice is not just a factor in assessing section 

merely the freedom to choose amongst potential bargaining representa-
tives and does not include the freedom to choose  a bargaining 
representative at all. Does the imposition of a bargaining representative 

 because it denies individual workers 

that the Supreme Court in MPAO -
ing, the right of individual workers to resist unionization. On the other 
hand, the initial decision to unionize or not is usually more fundamental 
and impactful for a person’s working life than the decision about which 

scope of freedom of choice.
The potential overlap between freedom from association and free-

dom of choice could be resolved, at least in part, by emphasizing majori-

as a unifying principle. It is apparent that there can be no violation of 

where an individual participates in a process that respects democratic 

in a democratic system, then the losers have no basis to complain under 
the Charter that their choice did not win the day or that they are being 

of a choice at all, or the choice is illusory because it does not respect ma-

In any event, in a future case the Supreme Court may well be re-

in PIPSC and is now considered by the Court to be a key principle in as-

perform unique roles in protecting associational rights?

 



In this Part, we have touched on only three of the doctrinal issues the 
Court may have to confront in further delineating the scope and con-

There are, of course, various other doctrinal and substantive issues that 
may well arise in future cases. These include challenges to statutory 

protects the right to organize, bargain, and/or strike of non-unionized 

of collective bargaining and on what may be negotiated or arbitrated 
in collective agreements; whether protection for the right to strike im-
plies or includes positive protections for striking employees as well as 
the implications of  for the common law to strike; the implications of 
constitutional protection for the right to strike on long-standing 

 restrictions, such as the ban on mid-contract strikes, including pol-

threshold for essential service employees accessing interest arbitration 

of the interest arbitration process.
If there is one lesson to be learned from this chapter’s overview and 

of labour relations and collective bargaining, it is that while many issues 
have been resolved in a manner that broadly advances workplace justice, 
there remains a high level of uncertainty about the nature and scope of 

-
preme Court’s ambiguous one-sentence decision in  suggests that 
the Court itself may not be eager at this time to provide direction to 

through the courts testing the limits and uncertainties of the current 

will be coming, we predict that it will not be long before the Supreme 
Court is once again dealing substantively with freedom of association in 

-
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