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I. SECURITIES LITIGATION 
 

 

A.  A Quick Census 
 

In 2017, securities class actions soared to a near record level, well above the last decade’s 

experience. In the first half of 2018, this trend continued, but with a significant difference. In the 

first six months of 2018, 204 securities class actions were filed (more or less on par with 2017).
1
 

The difference is that in 2018, the alleged losses were far higher. 

 
Two measures are frequently used to measure losses. In terms of the maximum dollar 

loss, which is calculated by totaling the total market capitalization decrease during the entire 

class period, the first half of 2018 saw class actions claim a maximum dollar loss of $643 billion. 

This contrasts with a similar maximum dollar loss of $291 billion in the first half of 2017 (and it 

exceeds the $521 billion total such loss for all of 2017). Such losses are, however, rarely 

recovered because of difficulties in proving loss causation. If we look instead at the “disclosure 

dollar loss,” which looks to the loss following the corrective disclosure relating to the alleged 

misstatement, the “total disclosure loss” was $157 billion for the first half of 2018. This contrasts 

sharply with a total disclosure loss of only $59 billion in the second half of 2017 and a total 

disclosure loss of $137 billion for all of 2017. In short, the first half of 2018 exceeded all of 2017 

in this regard. 

Put simply, securities class actions are staying as numerous, but growing much larger. 

This probably reflects the recent downturn in some high-tech companies and the very active 

M&A market (in which most large mergers are still challenged in court). Although M&A cases 
 
 

1  
See “Securities  Class  Action  Filings  Continue  at Historic  Pace Through  First Half of 2018,”  (July  25, 2018), 

available at www.cornerstone.com.  These numbers imply, as this report finds, that more than 750 securities class 

actions have been filed since midyear  2016 -- the most prolific two year period since the passage of the Private 

Securities Litigation Reform Act in 1995. 

http://www.cornerstone.com/
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continued to account for a large share of securities class actions in 2018, Cornerstone found that 

“core” filings (basically, non-M&A cases) grew even more rapidly in the first half of 2018, 

jumping from 87 in the first half of 2017 to 111 in the first half of 2018. “Mega” filings (defined 

as cases with claimed “disclosure dollar” losses over $5 billion) also increased markedly. 

Of course, an increase in the number and size of securities class actions does not 

necessarily imply similar growth in other class actions. But it is the only reliable data that we 

have, because Cornerstone Research and NERA uniquely report securities class actions filing 

and settlement data every six months. 

If the rate of filings in the first half of 2018 continues throughout the year, it will mean 

that 8.5% of all companies listed on the NYSE or NASDAQ will have been sued in 2018. This 

growth may cause the securities industry to push even harder to legitimize the use of mandatory 

arbitration clauses in corporate charters (so as to bar securities class actions -- at least in IPOs). 

This is a move that the SEC has long resisted, but it may face increased pressures under Trump. 

 
 
 

B.  Statutes of  Repose 

Last year, in CalPERS v. ANZ Securities, Inc.,
2  

the Supreme Court resolved a Circuit 

split and curtailed its prior ruling in American Pipe & Construction Co. v. Utah,
3 

to hold that the 
 

filing of a class action does not toll the 3-year statute of repose in Section 13 of the Securities 

Act  of  1933.  Section 13  establishes a  one and  three year statute of  limitation for  alleged 

violations of  Sections 11  and  12  of  the 1933  Act: one year after discovery of  the untrue 

statement, or  “after  such  discovery  should  have  been  made  by  the  exercise  of  reasonable 

diligence,” but in no event more than three years after the sale of the security. Correspondingly, 
 

 
 

2 
137 S. Ct. 2042 (2017) 

3 
414 U.S. 538 (1974) 



 5  

the Securities Exchange Act of 1934 has a 2 and 5 year rule, with the latter period also being its 

statute of repose;
4 

these latter periods will apply in Rule 10b-5 litigation. 

In American Pipe, the Court had permitted the filing of the class action to toll the one 
 

year period, but in CalPERS, it found that there can be no equitable tolling of the three year 
 

period (or presumably the five year period under the 1934 Act). While American Pipe still 
 
applies to the one year period, the three year period seems now an absolute bar. This means that 

if a class action under the Securities Act of 1933 settles after year three years, no class member 

may at that point opt out and file an individual action (which is what plaintiff CalPERS had 

attempted to do in this case growing out of the Lehman Brothers bankruptcy). 

Almost certainly, this rule will similarly apply to the two and five year periods for Rule 
 
10b-5 litigation.

5 
Also, it is likely to apply outside the federal securities context to other statutes 

having a statute of repose provision (or arguably having one). Thus, how does one determine if a 

limitations period in a statute represents a statute of limitations (and thus is subject to equitable 

tolling) or a statute of repose (and thus is not)? Writing for the 5-4 majority, Justice Kennedy 

found that statutes of limitations generally run from “‘when the cause of action accrues’—that is, 

‘when the plaintiff can file suit and obtain relief.’”
6 

In contrast, statutes of repose “begin to run 

on ‘the date of the last culpable act of omission of the defendant’”
7
—such as the sale of the 

security. This distinction is likely to be litigated in future cases that provide only a single period 

of limitation. 
 

 
 
 
 
 
 

4  
See 28 U.S.C. §1658(b). Indeed, the Third Circuit has just so held, ruling that CalPERS implies that the repose 

period (5 years) under the Exchange Act also cannot be equitably tolled. See North Sound Capital LLC v. Merck & 

Co., 2017 WL 327886 at *1 (3d Cir. August 2, 2017). 
5 

See supra note 4. 
6 

137 S. Ct. at 2049. 
7 

Id. 
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The practical consequence of CalPERS is that many institutional investors will want to 
 
file a parallel individual action (which may be consolidated with the class action) before the 

three or five year statute of repose period runs out. In all likelihood, both sides will let this 

“protective” suit lie dormant (both to economize on legal costs and because defendants would 

rarely want an individual suit to come to trial before the class action was resolved, as it could 

arguably give rise to offensive collateral estoppel). 

A more troubling question involves how class counsel should respond to the approach of 

the three or five year statute of repose period. Often, the class action will not have been resolved 

by this period. In her dissent, Justice Ginsberg noted: 

“As the repose period nears expiration, it should be incumbent on 

class counsel, guided by district courts, to notify class members 

about the consequences of failing to file a timely protective claim.”
8

 

This will be costly, but her comment suggests that district courts could require it. Notice of any 

 
proposed settlement will probably also have to indicate whether opting out is still feasible (in 

terms of whether an individual action can be filed). 

As Justice Ginsberg further noted, one impact of CalPERS may be to slow down the 
 
settlement process, as defendants may prefer to settle only after the statute of repose has expired 

(to limit opt outs to those who had earlier filed an individual action). This is debatable. Others 

believe that most institutional investors are sophisticated and will file a parallel action as a matter 

of course (in which case delay would achieve little for defendants). But this remains to be seen, 

as smaller institutions may not want to incur the costs of filing an individual action, at least until 

they are dismayed by the settlement. At a minimum, few defendants seem likely to announce a 

settlement just before the repose period expires. 
 

8 
137 S. Ct. 2042 at 2058. 



9 
863 F. 3d 162, 175 (2d Cir. 2017). 

7 

 

Conversely, the announcement of a settlement may also lead some institutional investors 

to wish to rejoin the class (to economize on the costs of individual litigation and avoid the risk of 

an adverse judgment). Questions may arise about their ability to do so after the statute of repose 

has expired. Some defense counsels are even arguing that a class may not be certified after the 

statute of repose has expired, notwithstanding that the action was filed on a timely basis. At 

present, this seems an overbroad interpretation of CalPERS. 

One recent decision interpreting CalPERS may cut both ways. In Pasternack v. Schrader,
9

 

 
the Second Circuit ruled that a plaintiff who filed a motion to amend within the limitations 

period did so on a timely basis, even though the ruling granting the motion came afterwards. The 

panel said that “for purposes of a statute of repose, when a plaintiff moves for leave to amend to 

add claims within the limitations period and attaches a proposed amended complaint to the 

motion, the claims are timely.” Although not precisely on point, this language suggests that if 

class certification is sought before the statute of repose expires, the motion need not be ruled 

upon before the expiration of the repose period. 

The gray area under Pasternack, however, would arise when the class action is filed on a 
 

timely basis within the repose period, but no motion to certify a class is filed until after the 

expiration of that period. Defendants were, of course, on notice that a class action would be 

sought, but no motion to certify was filed, so as to come within the Pasternack formula. Such a 
 

case will likely soon arise because plaintiffs generally prefer to defer class certification until a 

settlement is reached to pass the considerable costs of notifying class members onto the settling 

defendants. However, if there is no settlement in prospect as the statute of repose’s expiration 

point approaches, plaintiff’s counsel will face a difficult choice: whether to bear these costs 
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themselves and file the certification motion, or  to wait and argue that defendants had full 

knowledge that a class action was being sought. 

 
 
 

C.  Follow-on Class Actions 
 

In China Agritech, Inc. v. Resh,
10 

a near unanimous Supreme Court held that a pending class 
 

action did not toll the statute of limitations for putative class members who seek to bring a 

subsequent class action after the statute of limitations had expired. These persons may still file 

individual actions or intervene in another action (so long as the statute of repose has not expired), 

but they cannot start a successive class action. Once again, this narrowed the impact of the 

Court’s decisions in American Pipe & Construction Co. v. Utah and Crown Cork & Seal Co. v. 

Parker.
11 

Still China Agritech may do more than just this, and here a robust debate (and further 
 

litigation) is likely. 

 
The facts of China Agritech are revealing and arguably symptomatic. The actual case was 

 
the third of three successive and similar class actions, all alleging that the petitioner/defendant had 

engaged in securities fraud. The district court had twice denied class certification in the first two 

cases, and the third was filed a year and a half after the expiration of the two year statute of 

limitations that applies to Securities Exchange Act claims. The district court dismissed this third 

action based on the statute of limitations, and the Ninth Circuit reversed, citing American Pipe and 
 
finding that the two year limitations period had been tolled by the overlapping duration of each of 

the prior two class actions. 

The Circuits were split on this issue, but Justice Ginsburg’s decision makes very clear 

 
that efficiency and economy are now the “watchwords of American Pipe” and both are major 

 

 
 

10 
138 S. Ct. 1800 (2018). 

11 
462 U.S. 345. 350 
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concerns of Rule 23. Her decision emphasizes that early filing “soon after the commencement of 

the first class action seeking class certification” is appropriate (because it allows the district court 

to make a choice between the contending actions) and later filings become more dubious. 

Considerable tension exists between China Agritech and Smith v. Bayer Corp.,
12  

which 
 
held that putative class members were not bound by the dismissal of an earlier class action so long 

as it had not been certified. Recognizing that its decision could permit serial re-litigation of a 

putative class action (possibly in different forums), the Court in Smith v. Bayer indicated that it 
 
expected  the  subsequent  federal  court  to  “apply  principles  of  comity  to  each  other’s  class 

certification when addressing a common dispute.” This has left the Bar in  a state of  some 

uncertainty as to what “principles of comity” required. Now, China Agritech makes clear that the 
 
statute of limitations will not be tolled for the subsequent class action. It also may hint that class 

actions filed within the statute of limitations may be disfavored, unless they were filed “early on, 

soon after the commencement of the first action seeking class certification.” Although the case did 

not involve such a class action filed within the untolled statute, Justice Ginsberg noted that “Rule 

23 evinces a preference for preclusion of untimely successive class actions by instructing that 

class certification should be resolved early on.” Thus, there is a risk that a subsequent class action 

filed a year after the first class action (but still with a year to go before the statute of limitations 

ran) could be disfavored. Possibly, a court could deny certification of the second class on grounds 

of superiority or a lack of adequate representation. We will likely see such motions in the near 

future. 

What  will  be  the  immediate  practical  impact  of  China  Agritech?  Arguably,  China 
 

Agritech may induce plaintiff’s attorneys to file “protective” class actions soon after the initial 
 

action was filed to satisfy this new “early on” requirement. These actions may, of course, be 
 

12 
564 U.S. 299 (2011). 



13 
138 S. Ct. 1061 (2018). 
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consolidated by the Judicial Panel on Multi-District Litigation, but in reality consolidation does 

not always happen when there are only two or three overlapping class actions. In these cases, 

however, plaintiff’s counsel in the “protective” action may find it difficult to explain its slowness 

if it did not seek early certification of its subsequently filed class action. Also, if the same 

plaintiff’s counsel files both actions more or less contemporaneously, the later action will be lucky 

to survive, unless it involves very different facts. 

In a concurring opinion, Justice Sotomayor suggested that China Agritech applied only to 
 
securities class actions because of special provisions in the Private Securities Litigation Reform 

Act (“PSLRA”). This seems an unlikely reading of the case, because Justice Ginsburg’s decision 

(which spoke for eight members of the Court) was framed broadly in terms of Rule 23 and the 

policies underlying American Pipe. 
 

To sum up, China Agritech involved an untimely successive class action that depended 
 
upon equitable tolling, but much of the dicta in the case can be read broadly to discourage later 

class actions that were timely when filed, but in which class certification was not promptly sought. 

Delay is becoming dangerous. 

 
 
 

D.  Securities Class Actions In State Court 
 

In Cyan Inc. v. Beaver County Employees Retirement Fund,
13  

the Court held unanimously 
 

this year that actions may continue to be filed in state court under the Securities Act of 1933 (as 

that statute expressly provides) and that the Securities Litigation Uniform Standards Act of 1998 

(“SLUSA”) did not strip state courts of jurisdiction over class actions alleging violations of only 

the Securities Act. (The Securities Exchange Act of 1934 expressly denies state courts such 

jurisdiction, and thus Rule 10b-5 cases cannot be heard in state court). 



14 
See Section 22(a) of the Act. This section also bars removal of such actions to federal court. 
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A unanimous Supreme Court decision declining to curb class actions is a rarity -- a 

virtual unicorn. But it shows when the seeming plain meaning of the statutory language is 

weighed against non-frivolous policy concerns that call for curtailing class actions, the statutory 

language will win with this Court. 

The Securities Act of 1933 not only expressly allowed state courts to exercise jurisdiction 

over 1933 Act claims,
14  

but also barred the removal of such actions to federal court. In 1998, 

Congress enacted SLUSA to prevent plaintiffs (and plaintiff’s attorneys) from evading the 

requirements of the PSLRA (enacted in 1995) by filing a securities fraud action in state court 

(which would typically allege violations of state law or common law standards). SLUSA’s 

language barred actions “based upon the statutory law or common law of any state” from being 

maintained in state or federal court, but it said nothing about an action based on the express 

provisions of the 1933 Act. 

Petitioners in Cyan were forced to argue that the policy and intent of SLUSA required 
 

that it be read to cover 1933 actions as well, notwithstanding the 1933 Act’s express grant of 

state court jurisdiction and its bar of removal of such actions to federal court.  This proved too 

much of a stretch of SLUSA’s language for any Justice to accept. 

 
What will be the impact of Cyan? In the first half of 2018, Cornerstone reports that some 

 
five securities class actions were filed in California state courts that raised 1933 Act claims. Of 

 
course, this number was likely deflated by the pendency of Cyan, but afterwards, this number 

 
may increase significantly. To date, such claims seem to have been filed almost exclusively in 

California. As a practical matter, the choice of a state forum may allow the plaintiff to escape (at 

least to some degree) the rigorous pleading rules of the PSLRA. Alternatively, a shorter docket 
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length may also enable a plaintiff to get to an earlier trial. Or, some plaintiffs may anticipate 

friendlier judges in state court. 

Another factor making California a popular forum may be personal jurisdiction. Plaintiffs 

will probably need to sue in the defendant corporation’s state of incorporation or the state of its 

principal place of business. Thus, California is a logical venue for Silicon Valley defendants, 

while Illinois is not. 

 
 
 

E.  Attorneys’ Fees in Securities Class Actions 
 

Courts are getting tougher and moving into collateral areas beyond simply calculation of the 

lodestar and its multiplier (if any). Two examples are described below. 

1. In re Petrobras Securities Litigation
15

 

 
In this very large and noteworthy case, the settlement came to a resounding $3 billion, 

and Class Counsel sought a fee award of $284 million plus reimbursement of $14.5 million in 

litigation expenses. Thus, requested fees plus expenses came to approximately 10% of the fund, 

and Class Counsel used a 1.78 multiplier to justify its fee award. The court (Judge Jed Rakoff) 

cut back the requested fee award by approximately $100 million (or one third) to $186.5 million. 

The court also imposed a holdback (as it customarily does) with 50% of the fee withheld until 

distribution of the settlement to the class was completed. 

Although  the  Court,  citing  Perdue  v.  Kenny  A.,
16   

noted  that  “[T]here  is  a  strong 
 

presumption that the lodestar is sufficient,”
17  

that was not his primary problem with the fee 

request. Rather, Judge Rakoff found that Class Counsel’s lodestar of $158.9 million included 

$110 million in time “billed” by the Pomerantz firm’s contract and staff attorneys, but only $27 

 
15 

See In Re Petrobras Secs. Litig., 2018 U.S. Dist. LEXIS 105550 (S.D.N.Y. June 22, 2018). 
16 

559 U.S. 542 (2010) 
17 

Id at 546 
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million “billed” by partners and associates of that firm. The status of contract attorneys has been 

a recurring issue in recent fee award cases: Do contract attorneys merit a multiplier? Or should 

their salaries be just treated as an expense (for which reimbursement without any multiplier is 

appropriate)? Compromising on this issue, the Court imposed a 20% lodestar redirection for 

work done on “low level document review” and in addition subtracted from the lodestar all work 

done by 27 foreign attorneys not admitted in the U.S. On this basis, the Court computed an 

adjusted lodestar of $104.8 million. It then found that a multiplier of 1.78 could be applied to this 

number,  because,  in  its  view,  the  case  involved  real  risk  and  class  counsel  provided 

“exceptional” services. On this basis, the old days when multipliers of 3 and higher were 

commonly awarded seem long gone. Presumably, if counsel’s services were only average and 

the risk modest, no multiplier would have been awarded. 

In  a  final fee ruling, Judge Rakoff cut the fee award to  objector’s counsel from a 

requested $200,000 to 10% of their lodestar. The objector (the Center for Class Action Fairness) 

is  a  frequent  objector  to  class  action  settlements  and  is  generally  respected  as  a  diligent 

adversary, but the court did not feel that it had provided much benefit to the class. 

Possibly the clearest message of the Petrobras opinion is that some forms of work (such 
 
as work done by foreign attorneys not admitted to practice in the U.S. or work done in translating 

foreign documents) will not qualify for a lodestar (but can be compensated as a reasonable 

expense). The status of contract attorneys in fee determinations remains in doubt. 

2. Ark. Teacher Ret. Sys. v. State St. Bank & Trust Co. 
18

 

The District Court in this case (Judge Mark L. Wolf) initially awarded a $75 million fee 

award to Class Counsel and then, after press reports suggested misconduct, appointed a retired 

district court judge (Gerald Rosen) as a Master to investigate these charges. The Master then 
 

18 
2018 U.S. Dist. LEXIS 111322 (D. Mass. June 28, 2018). 



19 
Id at * 11. 
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hired Professor Stephen Gillers, a much quoted presence on the CLE circuit, as its expert on 

legal ethics. When the Master’s report was filed under seal with the Court in May 2018, a fierce 

and  messy  brawl  erupted  (which  is  still  continuing)  between  the  Court  and  the  Labaton 

Sucharow law firm. 

After closed hearings that denied most of counsel’s request for redactions, the report was 

unsealed. The most salient finding in it concerned a payment made by class counsel (seemingly 

from the fee award) of $4,100,000 to Damon Chargois, a Texas lawyer who had done no work 

on the case. The fee to Chargois was apparently the product of an agreement between him and 

the Labaton firm that the firm would pay “20% of its fee in every class action in which it 

represented” the Arkansas pension fund recruited by Chargois to serve as lead counsel in this 

action.
19  

The Master found that this payment was “an impermissible fee for solicitation in 

 
violation  of  the  Massachusetts  Rules  of  Professional  Conduct” and  recommended that  the 

Labaton firm be required to disgorge this fee. The Master further recommended that the Labaton 

firm and a name partner in that firm be found to have breached their fiduciary duties to the class 

for failing to disclose this agreement and that the Arkansas pension fund be removed as lead 

plaintiff in the action. Professor Gillers also concluded that Rule 11 of the Federal Rules of 

Procedure had been violated. The Master further noted that the Labaton firm had represented in 

in other cases eight additional clients obtained from Chargois under this 20% fee agreement. 

When the Court declined to order redaction of this information, the Labaton firm moved 

to recuse him for bias. The Court rejected this motion in a careful opinion and Labaton appealed 

to the First Circuit (which quickly dismissed the appeal in a brief one page opinion). Neither 

decision should surprise us. 
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Clearly, all of this is extraordinary -- both the conduct and the attempt to recuse a long- 

serving and highly respected judge. Perhaps the most revealing statement released by the Court 

was in its separate opinion refusing to recuse itself at Labaton’s request.
20 

There, it quoted 

Chargois describing his role in the case in a message to the Labaton firm, which stated: 

“We got you ATRS (the Arkansas fund) as a client after 

considerable favors, political activity, money spent and time 

dedicated in Arkansas, and Labaton would use ATRS to seek lead 

counsel appointments in institutional investor fraud and 

misrepresentation cases. Where Labaton is successful in getting 

appointed  lead  counsel  and  obtains  a  settlement  or  judgment 

award, we split Labaton’s attorney fee award 80/20 period.”
21

 

 
None of this was disclosed to the Court, the client or the class. 

These   references  to   “favors”   and   “political  activity”  could   have   criminal  law 

implications, as the Hobbs Act and bribery statutes could be violated if payments were made on 

a quid pro quo basis. Additionally, press reports indicate that the Arkansas Legislature has now 

begun an investigation. Possibly, this case is unrepresentative. But possibly it is a “slice of life” 

in the seamy underworld of securities litigation that rarely comes to the surface. It is, of course, 

too soon to pass judgment on all the factual claims in this case, but this does not seem a scandal 

that will soon vanish or be forgotten. Rather, it is the type of case that could destroy a law firm 

(just as happened to Milberg, Weiss a decade ago). 
 
 
 
 
 
 
 

 
20 

Ark. Teacher Ret. Sys. v. State St. Bank & Trust Co., 2018 U.S. Dist. LEXIS 11320 (D. Mass June 28, 2018). 
21 

Id at * 10 
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II. SETTLEMENT CLASSES 
 

Under Amchem Products, Inc. v. Windsor,
22 

both litigation classes and settlement classes are 
 
required to meet essentially the same rigorous standards for class certification. But the Court 

recognized one seemingly modest exception: manageability need not be considered in the case of 

a settlement class. Specifically, Justice Ginsburg wrote for the Court that a district court 

“[c]onfronted with a request for settlement-only class certification…need not inquire whether the 

case, if tried, would present intractable management problems, for the proposal is that there be 

no trial.”
23

 

Over recent years, this modest exception has grown so that in some Circuits it has now 

largely swallowed the predominance standard and allowed settlement classes to be certified that 

could not have satisfied the predominance standard if the case were to be litigated. The leading 

case standing for this proposition is probably In re American International Group, Inc., Securities 

Litigation.
24  

There, the  parties to  a  complex securities fraud  case (involving a  reinsurance 
 
transaction between AIG and General Reinsurance Corporation that seemed to lack “economic 

substance”) agreed to settle the action for $72 million. But the District Court (Judge Deborah 

Batts) determined that the parties could not invoke the “fraud-on-the-market” doctrine and thus 

the reliance of class members on the allegedly false information was an individual issue that 

precluded any finding of predominance, thereby causing the action to flank Rule 23(b)(3). This 

resulted in the unusual procedural step of both plaintiffs and defendants appealing the denial of 

class certification. 

On appeal, the parties argued that the individual reliance issues that had led the court to 

 
deny certification would not pose a problem of trial manageability because the very existence of 

 

 
22 

521 U.S. 591 (1997). 
23 

Id. at 620. 
24 

689 F.3d. 229 (2d Cir. 2012). 
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the settlement eliminated the need for a trial (and a showing of predominance). This read 

 
Amchem’s manageability exemption about as broadly as possible, but the Second Circuit agreed 

 
with the appellants. 

 
First, in a decision by Judge Gerard Lynch, the panel noted that the district court had 

erroneously “viewed manageability and predominance as two independent inquiries under Rule 

23(b)(3).”
25  

However, because “the plain text of Rule 23(b)(3) states that one of the ‘matters 

 
pertinent’  to  a  finding  of  predominance  is  ‘the  likely  difficulties  in  managing  a  class 

action,’…the existence of a settlement that eliminates manageability problems can alter the 

outcome of the predominance analysis.”
26 

Judge Lynch then concluded: “We now clarify that a 

Section 10(b) settlement class’s failure to satisfy the fraud-on-the-market presumption does not 

necessarily preclude a finding of predominance.”
27

 

To be sure, this decision does not say that the failure to satisfy Basic’s presumption is 
 
irrelevant, and Judge Lunch expressly noted that if the class subdivided into a subgroup that 

could satisfy the “fraud-on-the-market” doctrine and another that could not, there would be a 

conflict within the class that would raise “adequacy of representation” issues.
28  

Indeed, the 

Second Circuit has vacated one major settlement class action on precisely this grounds that 

conflicts existed among different categories of class members. See In re Literary Works in Elec. 

Databases Copyright Litig.
29 

In effect, the current trend may be towards reading Amchem as less 

a case about predominance and more one about adequacy of representation.
30   

And in Denney v. 
 

Deutsche Bank AG,
31 

the Second Circuit indicated that the real limit on the scope of a settlement 
 

 
 

25 
Id. at 242 

26 
Id. 

27 
Id at 242-43. 

28 
Id at 243. 

29 
634 F.3d 242, 250-55 (2d Cir. 2011). 

30 
For such a statement, see In re Prudential Inc. Co. Sales Practices Litig., 148 F.3d 283, 308 (3d Cir. 1998). 

31 
443 F.3d 253, 268-269 (2d Cir. 2006). 
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class was Article III standing, which may imply that settling class must plead a class definition 

that indicates that the class members did suffer an injury-in-fact.
32

 

The Third Circuit has probably led the Second Circuit in this regard. In Sullivan v. DB 
 

Inv. Inc.,
33  

Judge Scirica (in a concurring opinion) emphasized that, in the settlement class 
 
context, manageability (and hence predominance) were less important, but “other inquiries 

assume heightened importance and heightened scrutiny because of the danger of conflicts of 

interest, collusion, and unfair allocation.”
34

 

One very important implication of this de-emphasis of predominance in the settlement 

class context is the possibility of expanding the scope of the class, once a settlement is reached. 

Suppose plaintiffs’ counsel had initially narrowly defined the class to satisfy predominance in a 

litigation class. But once a settlement is reached, both sides have incentives to expand the class’s 

scope. Plaintiff’s counsel are normally happy with a large class because it implies a larger fee 

award (given the reality that the plaintiff’s fee award is usually measured as a percentage of the 

total recovery). Defense counsel may want “global peace” and is eager to blend other claimants 

(possibly located outside the United States) into a global settlement. Or, defendants may be 

interested in including other claimants on a reduced settlement basis. Thus, one danger is that the 

recovery to the original and narrowly defined class will be diluted if the class’s scope is 

expanded; alternatively, there is a danger that the new class members in the expanded class will 

receive an overly discounted settlement. Either way, the original plaintiff’s counsel may be 

seduced into accepting dilution or an inferior settlement for those in the expanded portion of the 

new class, because such counsel will almost certainly receive an enhanced fee award. Given 
 
 

32  
Id. at 268-69.  Denney  states that the class “must be defined  in such a way that anyone  within  it would  have 

standing.”  The scope of Denney can be debated, but taken with the Sullivan v. DB Inv. Inc. case next discussed, it 

seems to show a focus on adequacy of representation in both the Second and Third Circuits. 
33 

667 F.3d 273, (3d Cir. 2011). 
34 

Id. at 335. 
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these incentives, cases that straddle international borders (particularly in securities cases) seem 

likely to expand like an accordion when the settlement class stage is reached. 

A case that exemplifies the issues in late expansion of the class, but also shows that such 
 

expansion can be benign and desirable, is In re Petrobras Securities Litigation.
35  

There, Judge 
 
Rakoff was faced with a massive fraud that had reverberated across Brazil and brought down the 

Brazilian government. After Judge Rakoff denied a motion to dismiss, dealing with complex 

issues involving loss causation and predominance, his decision was largely upheld by the Second 

Circuit,  but  the  Circuit  panel  still  reversed  and  remanded  his  decision  on  one  issue: 

predominance. Although Petrobras’ stock traded on the New York Stock Exchange, its bonds 

traded on an off-exchange basis.
36  

This raised an issue of “domesticity” under Morrison v. 
 

National Bank of Australia,
37 

because it had held that rule 10b-5 reaches only purchases and sale 
 
of securities in the United States. Some of the Petrobras bonds likely traded outside the United 

 
States (although they settled through the Depository Trust Company (“DTS”)). 

On remand, the parties decided to settle for approximately $3 billion (one of the largest 

class action settlements in recent years). But objectors were not satisfied. They objected to the 

settlement on two grounds: (1) that those bondholders in the class that settled their transactions 

through DTC were not properly part of the class and had to be excluded based on Morrison; and 
 
(2)  that  even  if  these  bondholder  claimants  could  be  included  in  the  class,  there  was  a 

fundamental conflict between them and the “domestic” claimants who purchased on the New 

York Stock Exchange. In their view, this necessitated subclasses and separate representation. 

Given that the Second Circuit had already reversed class certification on  the grounds  that 

“domesticity” was an individual issue that prevented any finding of predominance (unless class- 
 

 
35 

2018 U.S. Dist. LEXIS 105550 (S.D.N.Y. June 22, 2018). 
36 

In re Petrobras Sec. Litig., 862 F.3d 250 (2d Cir. 2017). 
37 
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wide evidence of domesticity could be found for the bondholder purchasers), this problem 

looked serious. 

But, as Judge Rakoff pointed out in his decision approving the settlement as fair and 

granting certification to this class, this was exactly the problem solved by In re Am. Int’l Grp. 

Inc. Sec Litig.
38  

As he deftly phrased it: “In the Second Circuit, plaintiffs are entitled to settle 

even entirely non-meritorious claims.”
39

 

In short, although, in a litigation class, defendants were entitled to assert that 

predominance could not be satisfied, in a settlement class this was beside the point because 

defendants  could  willingly  waive  this  issue.  Perhaps  ironically,  Morrison  had  made  the 
 
settlement class certifiable because it had held that the “domesticity” of the purchases and sales 

related not to the court’s subject matter jurisdiction, but to the merits (which could be waived). 

A key distinction here needs to be underlined. Although “no class may be certified that 
 

contains  members  lacking  Article  III  standing”  (see  Denney  v.  Deutsche  Bank  AG
40

), 
 
domesticity goes only to the merits and not Article III standing. To have Article III standing, the 

class need only be defined in such a way that its members are alleged to have suffered injuries- 

in-fact. Because the Petrobras note and bond purchasers had clearly lost money, there was no 

issue about their Article III standing, even if they could not have proven a necessary element in 

their cause of action (i.e., domesticity) at a trial. 

Although predominance thus may drop out of the picture in a settlement class, there still 

remains the issue of adequacy of representation. If there was, for example, a “fundamental 

conflict” among the various class members, such a class still could not be certified -- at least 
 
 

38 
689 F.3d 229, 243 (2d Cir 2012). 

39 
2018 U.S. Dist. LEXIS 105550, at *25. Notably, claims without value were also at issue in DB Sullivan 

investments in the Third Circuit, where absent class members were included from states that did not recognize 

indirect purchaser claims. 
40 

443 F.3d 253, 264-5 (2d Cir. 2006). 
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absent subclassing. In Petrobras, some of the objectors asserted that non-domestic purchasers, 
 
having effectively “meritless” claims, could not share in the settlement or were impermissibly 

diluting the recovery of the “domestic” purchasers.
41 

Did this amount to a fundamental conflict, 

which would require separate representation and subclassing? This is exactly the context where 

both the Second and Third Circuits have said special scrutiny is needed. Here, Judge Rakoff 

focused closely on the facts and relied on three separate factors that demonstrated to him that the 

settlement was fair and did not unfairly dilute the claims of the domestic purchases. First, 

although a number of presumably sophisticated institutions had opted earlier out of the Petrobras 
 
class action, virtually all rejoined the class action once the $3 billion settlement was announced. 

Because they were largely “domestic” purchasers, their re-entry to the class suggested that they 

were pleased with the outcome (and did not believe their interests were diluted in favor of the 

“foreign” purchasers added to the class). 

Second, the Petrobras class action had three lead plaintiffs: the pension funds of Hawaii 
 
and North Carolina and Universities Superannuation Scheme Limited (“USS”), a Brazilian 

pension fund connected to Petrobras. Both Hawaii and North Carolina held only domestically 

purchased stock whereas USS held substantial securities purchased both inside and outside the 

U.S. Collectively, this was a structure that approached subclassing, as both Hawaii and North 

Carolina had no incentive to give away a disproportionate share of the settlement to non- 

domestic purchasers. Finally, Judge Rakoff stressed that if any special master undertook to 

identify those bond purchasers who purchased in the U.S. and those who did not, this screening 
 

 
 
 

41 
It should be noted that the Petrobras settlement did not include all world-wide purchasers of its stock or bonds, but 

only those who (i) traded on the NYSE, (ii) those who otherwise traded in the U.S., and (iii) those who cleared 

through DTC. This last category could have included foreign purchasers, but there was no way to tell without 

individual screening of each trade. The Petrobras class did not include those who purchased Petrobras securities in 

Brazil (and many did). Expansion to all international purchasers could, however, be the next step in this line of 

cases. 
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process would be costly and might consume most of the recovery to the bond purchasers (and 

delay receipt). These three factors suggest that the class did not suffer any prejudice from the 

inclusion of the non-domestic bond purchasers, even if their claims were legally “meritless”. 

Nonetheless, even if the Second and Third Circuits seem to agree, the issue of whether 

predominance remains a relevant hurdle in the case of settlement class actions remains open in 

other Circuits. Here, the most noteworthy decision in 2018 is probably Espinoza v. Ahearn (In re 

Hyundai  and  Kia  Fuel  Econ.  Litig.).
42   

In  this  nationwide  class  action  based  on  consumer 
 
protection statutes, a 2-1 majority of this Ninth Circuit panel reversed the class certification order 

of the district court in a settlement class, finding that significant variation among state consumer 

protection statutes caused the action to flank the predominance standard of Rule 23(b)(3). 

Obviously, this panel (by a 2-1 margin) did not buy the argument that “manageability subsumes 

predominance” or that both issues drop out of the picture in settlement class actions. Standing 

alone, this decision might have created a significant conflict among the Circuits and invited 

Supreme Court review. 

But then in late July, 2018, a majority of the active judges in the Ninth Circuit voted to 

vacate the Hyundai and Kia decision and rehear the case en banc.
43  

A decision agreeing with 

AIG and Deutsche Bank in the Second and Third Circuits would leave no clear conflict among 
 
the Circuits. Still, the decision might still be considered “cert.-worthy” by a Supreme Court that 

has recently been disinclined to reduce barriers to class certification. Of course, it is possible that 

the Court is less opposed to settlement class actions (where the defendant by definition also 

favors the settlement), but it is also plausible that some on the Court want to chill all forms of 

class actions. 
 

 
42 

881 F.3d 679 (9
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Cir. 2018). 
43 
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In settling a securities class action, it would today appear possible to settle foreign claims 

that are based on foreign law held by purchasers who bought outside the United States. The court 

approving this settlement, or hearing such a trial, would be effectively asserting its supplemental 

jurisdiction, which allows the court to hear claims that involve the same nucleus of operative 

facts. Presumably, the defendant’s alleged misstatements or omissions supply those common 

operative facts. This area remains to be fully explored. 

 
III. Cy Pres Awards 

Back in 2013, Chief Justice Roberts hinted that he would like to find an appropriate vehicle 

for considering the propriety of cy pres awards in class action settlements.
44  

It appears he finally 

got his wish in Frank v. Gaos,
45 

a case that raises the question of when (if ever) cy pres awards 
 
are acceptable in class action settlements. 

 
Frank v. Gaos involves the settlement of a class action alleging violations of the federal 

 
Stored Communications Act as well as California law.   The plaintiffs alleged that Google 

disclosed their search terms to third party websites.  Importantly, the case was initially dismissed 

on standing grounds, and the plaintiff amended her complaint.  Before she could pass a second 

motion to dismiss gauntlet, Google apparently decided that settling all outstanding related 

litigation against it was a good idea, and in the name of global peace consolidated another similar 

action before the same judge and the parties agreed to settle both.  The settlement agreement set 

up a fund of $8.5 million.  Of that, approximately 25% went to the attorneys and the remainder 

was to be distributed to organizations that promote or research privacy on the Internet.  Six 

recipients were selected: four universities and two NGOs.  The facts are somewhat less egregious 

than Marek, the earlier case the Court refused to take, because there the settlement funds went to 

 
44 
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an organization created and controlled by the defendant (Facebook) whereas in Frank the funds 
 
went to organizations that had a relationship with, but were not controlled by, the parties.  But 

still, the optics are not good because no attempt was made in the settlement to compensate class 

members. 

On appeal to the Ninth Circuit, objectors argued that the settlement should not have been 

approved because it did not even attempt to provide compensation to class members.  The Ninth 

Circuit rejected objector’s arguments.  It emphasized first that the distribution of the damages 

award would be too costly given the size of the award and the size of the class: “The remaining 

settlement fund was approximately $5.3 million, but there were an estimated 129 million class 

members,  so  each  class  member  was  entitled  to  a  paltry  4  cents  in  recovery—a de 

minimis amount if ever there was one.”
46 

Furthermore, the court noted that the plaintiffs’ claims 

 
were very weak, thus the small settlement amount was fair and equitable. 

Objectors also argued that the relationship between the cy pres recipients and Google/class 

counsel was too cozy.  Google had donated to some of these organizations; class counsel were 

alumni of others.  The appellate court rejected this argument on several grounds.  First, it noted 

that Google donates to hundreds of organizations. The court explained: “in emerging areas such 

as Internet and data privacy, expertise in the subject matter may limit the universe of qualified 

organizations that can meet the strong nexus requirements we impose upon cy pres recipients.”
47

 

Second, it recognized that the organizations in question had questioned Google’s practices with 

respect to internet privacy, mitigating the allegations of collusion.   Finally, it noted that 

“something more” than an overlap of giving or interests must be shown, such as fraud or 

collusion.  The court was careful to note that a past relationship with a cy pres recipient could be 
 

 
46 

In re Google Referrer Header Privacy Litig., 869 F.3d 737, 742 (9th Cir. 2017), cert. granted sub nom. Frank v. 

Gaos, 138 S. Ct. 1697 (2018). 
47 
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a  “stumbling block” to  approval, but  that  in  this  case  the  district  court  did  not  abuse  its 

discretion. 

It is worth noting that cy pres awards are not always of the type in Frank v. Gaos. For 
 

example, in Keepseagle v. Perdue,
48 

the D.C. Circuit approved a large cy pres settlement under 
 
which most of the remaining $380 million in a compensation fund in a class action would go to a 

variety of non-profit organizations that provided services to Native American farmers. The 

litigation had had a long and tortured history, beginning in 1999 when Native American farmers 

sued the Department of Agriculture for discrimination in various benefit programs. The action 

settled  for  $680  million,  but  it  proved  infeasible  to  distribute  more  than  $300  million  to 

claimants, as few filed. A revised settlement was negotiated under the court’s supervision that 

provided for the remainder to be distributed both to cy pres beneficiaries and to those who had 

received an earlier distribution. This did not satisfy some class members who wanted the entire 

remainder to be distributed proportionately to those who had earlier filed claims and received an 

initial distribution. 

In the course of rejecting these claimants, the D.C. Circuit panel discussed decisions in other 

Circuits that had rejected cy pres distributions and found that they involved fact patterns in 

which the cy pres distribution was not expressly negotiated in the settlement.  By implication, it 

agreed that standardless discretion might be improper, as was the court or special master making 

the distribution according to its own preferences and without authorization in the settlement 

agreement. On its facts, Keepseagle seems hard to quarrel with for a variety of reasons. Had the 
 
cy pres provision not been approved, an extraordinary amount of money would have gone to a 

few members of a very large class (despite the efforts of the class’s own representatives to direct 

the funds to beneficiaries serving the class as a whole). 
 

48 
856 F.3d 1039 (D.C. Cir. 2017). 
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Because some cy pres awards do make sense sometimes, if it reaches the issue of cy pres at 

all, it is possible that the Court will adopt the approach set forth in the ALI’s influential 

Principles of the Law of Aggregate Litigation, as have a number of appellate courts.  § 3.07 sets 

out an order of preference in settlements where cy pres is contemplated.  First, money should go 

to class members if at all possible: “If individual class members can be identified through 

reasonable effort, and the distributions are sufficiently large to make individual distributions 

economically  viable,  settlement  proceeds  should  be  distributed  directly  to  individual  class 

members.”
49 

If there is money left over, it should be (re)distributed to the class members who 

 
have already received a distribution, on the theory that class action settlements rarely provide 

100% recovery.
50 

Only if neither of these is feasible should the money be distributed to “a 

recipient whose interests reasonably approximate those being pursued by the class.”  § 3.07(c) 

(2010).  The ALI approach has been cited positively by a number of appellate courts.  See, e.g., 

In re BankAmerica Corp. Sec. Litig., 775 F.3d 1060, 1064 (8th Cir. 2015)(rejecting cy pres 
 

award); In re Lupron Mktg. & Sales Practices Litig., 677 F.3d 21, 33 (1st Cir. 2012) (judicial 
 

approval of cy pres award was not an abuse of discretion); Klier v. Elf Atochem N. Am., Inc., 
 
658 F.3d 468, 475 (5th Cir. 2011) (cy pres award was an abuse of discretion when other class 

 
members could receive funds).  Cf. In re Baby Prod. Antitrust Litig., 708 F.3d 163, 173 (3d Cir. 

 
2013) (stating that “Although we agree with the ALI that cy pres distributions are most 

appropriate where further individual distributions are economically infeasible, we decline to hold 

that cy pres distributions are only appropriate in this context.”) 

The big surprise in Frank v. Gaos came in June, when the Solicitor General filed an amicus 
 

brief in the case asking the Court to remand for the lower court to consider the plaintiff’s 
 

 
 

49 
Principles of the Law of Aggregate Litigation § 3.07(a) (2010). 

50 
Id. at  § 3.07(b). 
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standing.  The government’s argument is that the district court erred when it failed to consider 
 

whether the plaintiffs had standing under Spokeo, Inc. v. Robins
51 

at the settlement stage because 
 

Spokeo had yet to be decided.  In general, parties cannot waive the standing requirement.  Thus, 
 
the fact that the defendant did not assert its argument after the plaintiff amended her complaint 

does not settle the question of Article III standing.  And, as the government points out, in 

considering a settlement the court is exercising jurisdiction over the case, which requires that the 

parties have standing.
52   

If the government’s argument wins the day, Spokeo could turn out to be 
 
a  strange  gift  for  defendants. On  the  one  hand,  the  Court’s  narrowing  of  the  standing 

 
requirement in Spokeo is beneficial to defendants in privacy and data breach class actions, as it 

 
gives them a chance to convince a court to dismiss the case before substantial investment in class 

 
certification motions. On the other hand, if defendants cannot settle cases where a Spokeo 

 
standing issue lurks in the sidelines, then they may find themselves having to litigate and 

relitigate standing multiple times, when a global class action settlement could have resolved their 

exposure once and for all.  The question of whether it is more efficient for a company such as 

Google   to   continue   litigating   standing,   perhaps   facing   multiple   plaintiffs   in   multiple 

jurisdictions, as opposed to paying $8.5 million seems to be answered by the facts of the Gaos 
 

case itself: the company could have continued litigating after Spokeo came down and chose 
 
instead to consolidate and settle. 

 
Is the Court likely to take the road mapped out by the Solicitor General?  At oral argument, 

the Court primarily focused on the standing issue under Spokeo. While several justices doubted 

that the case could survive a rigorous Spokeo analysis, some justices (including Justice Ruth 

Bader Ginsburg) expressed the view that plaintiffs might be able to identify some alternative  

  ___________________ 
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theory for satisfying Spokeo. On November 5, 2018, several days after the argument, the Court 

called for additional briefing on the question of justicability. Having neither remanded the case 

nor scheduled re-argument, the Court seems likely to decide the case on the Spokeo standing 

issue, and thus to again leave the question of the propriety of cy pres settlements for another day. 

But a reversal based on Spokeo will make clear that the Court is insisting on a rigorous analysis 

of standing, even in a case involving a settlement and well-pleaded allegations of violations of 

federal law. 

 

 
IV. Arbitration and Class Actions 

The Supreme Court continued the trend of favoring the Federal Arbitration Act (FAA) apace 

this year.  As in past years, in every case pitting class actions against arbitration at the Supreme 

Court level, arbitration has prevailed.  This term the issue that arose was whether the National 

Labor Relations Act (NLRA) had any effect on the validity of arbitration clauses barring class 

actions.  In a 5-4 opinion written by Justice Gorsuch, the Court held that such arbitration clauses 

would be binding and neither the NLRA nor the FAA’s savings clause required otherwise.
53

 

 

Three consolidated cases presented the question.  In Ernst & Young LLP v. Morris, which 
 
was the focus of the factual scenario presented by the Court in support of its opinion, an 

accountant for Ernst & Young signed an arbitration agreement barring class actions.   He 

attempted to bring a Fair Labor Standards Act (FLSA) action against his employer based on 

allegations that Ernst & Young had misclassified junior accountants and therefore owed them 

overtime pay.    It is easy to see why the Court chose this case as its focus in describing the 

factual predicate for a decision: one would expect an accountant to be a sophisticated actor who 
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entered knowingly into an arbitration agreement and had some market power to take his labor 

elsewhere. 

This narrative might have been somewhat less convincing had it included some of the facts 

 
of the other cases. In Epic Systems v. Lewis, the software company had sent an email to 

 
employees with  an  arbitration  provision  to  which  they  were  deemed  to  have  assented  by 

continuing to work at the company. When an employee sought to bring an FLSA claim in 

federal court, the company moved to dismiss under the FAA.  And in National Labor Relations 
 

Board v. Murphy Oil USA, Inc., gas station attendants also attempted to bring FLSA claims in 
 
federal court.    Murphy Oil brought a motion to dismiss and while it was pending, one of the 

employees filed a complaint with the NLRB arguing that the arbitration provision violated her 

rights under the NLRA. That complaint was the genesis of the case before the Court. 

The Court’s reasoning was based on two foundations.  First, nothing in the NLRA explicitly 

requires that employees be permitted collective litigation (either under the FLSA or as a Rule 23 

class action).
55     

Second, there were no allegations that the agreements were obtained by “an act 

of fraud or duress or in some other unconscionable way that would render any contract 

unenforceable.”
56   

The  barriers  that  individualized  arbitration  creates  to  relief  were  not  a 

sufficient reason to disregard such an agreement under AT&T Mobility, LLC. v. Concepcion.
57

 

 
Part of the decision which is not so important for class actions but very important for other 

litigation involving the administrative state was the Court’s lack of deference to the NLRB’s 

decision  with  respect  to  contracts  requiring  individual arbitration.
58      

Many  Court-watchers 

predict that the Court will revisit and likely limit or even eliminate the Chevron doctrine in the 
 
 

55 
Recall that the FLSA claim does not give rise not a class action under Rule 23, but rather provides an opt-in 
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coming years, and although the Court gave lip-service to applying Chevron, this decision hints 
 
that the doctrine may not survive much longer in its present form. 

 
The dissent, authored by Justice Ginsburg (joined by Justices Breyer, Kagan and Sotomayor), 

pointed out that there was a conflict between the two statutes, and that the Court’s decision 

placed the FAA over the NLRB.  Justice Ginsburg wrote that “Congressional correction of the 

Court's elevation of the FAA over workers' rights to act in concert is urgently in order.”
59

 

The  outcome  of  these  cases  is  consistent  with  every  other  case  of  recent  vintage 

challenging arbitration provisions.  For example, in 2017 the Court invalidated a Kentucky rule 

requiring that a power of attorney contain a clear statement authorizing the agent to enter into an 

arbitration agreement on the principal’s behalf. In Kindred Nursing Centers Limited Partnership 

v. Clark,
60 

the decedents had granted a power of attorney to plaintiffs, who had then entered into 
 
an arbitration agreement with the defendant nursing home on behalf of the decedents. Plaintiffs 

later sued alleging that defendant’s negligent care had caused the death of the decedents and 

arguing that the power of attorney was invalid because it violated Kentucky’s “clear statement” 

rule.  Justice  Kagan  wrote  the  decision  for  an  eight  justice  majority  (only  Justice  Thomas 

dissented), noting that Kentucky had done “exactly what Concepcion barred” by adopting “a 
 
legal rule hinging on the primary characteristic of an arbitration agreement—namely a waiver of 

the right to go to court and receive jury trial.”
61

 

Despite the Supreme Court’s consistency, both lower federal and state courts continue to 
 

recognize exceptions to FAA  preemption. For  example, in McGill v.  Citibank, N.A.,
62  

the 
 

California Supreme Court held that an arbitration agreement waving the right to seek “public” 
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injunctive relief violates California public policy and is therefore unenforceable. The decision 

distinguished “public” injunctive relief from “private” injunctive relief, finding that the former 

sought to enjoin acts that “threaten future injury to the general public” and benefitted the plaintiff 

only to an “incidental” degree. 

At the district court level, a recent case raised the question of what the endgame of 

individual arbitration clauses is and how far judges will tolerate clauses which appear to limit 

access to any legal proceeding, whether in arbitration or in court.  For example, in a recent case 

before Judge Donato in San Francisco, Fitbit argued that a class action of consumers could not 

proceed because the user agreements contained arbitration clauses forbidding class actions.  The 

judge agreed.  The consumer in that case then filed an arbitration proceeding with the American 

Arbitration Association (AAA), the provider in the user agreement, at a cost of $750.
63    

She 

wanted to test the validity of the arbitration provision, a decision that rested with the arbitrator. 

The AAA determined that her case was worth $200, and Fitbit offered her $2,800 to drop her 

claim.  When she refused, Fitbit nevertheless communicated to the arbitrator that the case was 

over, preventing her from testing the validity arbitration provision.  At a hearing following these 

events, Fitbit’s lawyers admitted that arbitration was not feasible for most consumers because the 

filing fee far exceeded their likely recoveries: “A claim that is $162 - an individual claim - is not 

one that any rational litigant would litigate.”
64   

The judge threatened to hold Fitbit’s lawyers in 

contempt for attempting to take away the consumer’s right to arbitrate with these tactics.  At a 

follow-on hearing, Fitbit’s lawyers backed off their earlier statements, emphasizing that it was 
 
 
 
 
 
 

63 
See Alison Frankel, Fitbit Lawyers Reveal “Ugly Truth” About Arbitration, Judge Threatens Contempt, Reuters, 

6/1/18, available at https://www.reuters.com/article/legal-us-otc-fitbit/fitbit-lawyers-reveal-ugly-truth-about- 

arbitration-judge-threatens-contempt-idUSKCN1IX5QM 
64 

Id. 

http://www.reuters.com/article/legal-us-otc-fitbit/fitbit-lawyers-reveal-ugly-truth-about-
http://www.reuters.com/article/legal-us-otc-fitbit/fitbit-lawyers-reveal-ugly-truth-about-
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not rational for Fitbit to arbitrate a $162 claim and that the company would allow the arbitration 

to go forward.
65

 

Similar expressions of judicial disapproval have come in other cases involving electronic 

user agreements, which are routinely upheld.  For example, in a case involving Uber, the ride- 

sharing platform, Judge Rakoff refused to enforce an arbitration provision on the grounds that 

the consumer’s agreement was not knowing because the terms of the agreement were buried.
66

 

That decision was reversed by the Second Circuit.
67  

Judge Rakoff’s scathing response to this 

 
reversal indicates that the judges closest to the facts of these cases are uncomfortable with these 

outcomes. He wrote: 

…while appellate courts still pay lip service to the ‘precious right’ of trial by 

jury, and  sometimes add  that  it  is  a  right  that  cannot  readily  be  waived,  in 

actuality federal district courts are now obliged to enforce what everyone 

recognizes is a totally coerced waiver of both the right to a jury and the right of 

access to the courts—provided only that the consumer is notified in some passing 

way that in purchasing the product or service she is thereby ‘agreeing’ to the 

accompanying voluminous set of ‘terms and conditions.’ 

This being the law, this judge must enforce it—even if it is based on 

nothing but factual and legal fictions.
68

 

 
As he must, he upheld the arbitration agreement and the class action was dismissed. 

 

 
 
 

65 
Alison Frankel, Fitbit In “Ugly Truth” Case: We Meant To Say Arbitration Is Irrational For Us, Not Consumers, 

Reuters, 7/3/2018, available at https://www.reuters.com/article/legal-us-otc-fitbit/fitbit-in-ugly-truth-case-we-meant- 

to-say-arbitration-is-irrational-for-us-not-consumers-idUSKBN1JT2RU 
66 

Meyer v. Kalanick, 200 F. Supp. 3d 408, 410–11 (S.D.N.Y. 2016), vacated sub nom. Meyer v. Uber Techs., Inc., 

868 F.3d 66 (2d Cir. 2017). 
67 

Meyer v. Uber Techs., Inc., 868 F.3d 66 (2d Cir. 2017). 
68 

291 F. Supp. 3d at 529. 

http://www.reuters.com/article/legal-us-otc-fitbit/fitbit-in-ugly-truth-case-we-meant-
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Unger v. Amedisys Inc.,  401 F.3d 316, 319 (5th Cir. 2005). 

 
Trends and Developments in Class Certification 33 

 

V. Developments in Class Certification: Testing Evidence Admissibility 
 

 
 

In a decision this May, the Ninth Circuit deepened a circuit split on the question of whether 

evidence presented at the class certification stage must be in an admissible form.
69 

While most 

courts require that expert evidence at class certification meet some form of the Daubert standard 

(and there are nuances in the case law),
70 

the question of whether the form of the evidence 

presented must be admissible at trial has split the courts. 

Sali did not involve expert evidence.
71  

The declaration in question was drafted by a paralegal 

who reviewed the underlying payroll records for the named plaintiffs and presented an analysis 

of the data.   The underlying payroll data was not presented to the district court in an admissible 

form, but rather in this summary manner.  The District Court denied class certification in part 

because it refused to consider this declaration based on the view that it could not be admitted at 

trial.   The Ninth Circuit reversed, holding that the evidence presented to support the rigorous 

inquiry at class certification need not be in admissible form.  The Court explained that imposing 

trial procedures at “this early stage of a litigation makes little common sense” because full 

discovery has not yet been conducted and “transforming a preliminary stage into an evidentiary 

shooting match inhibits an early determination of the best manner to conduct the action.”
72

 

By contrast, the Fifth Circuit has held that the court's “findings must be made based on 

adequate admissible evidence to justify class certification.”
73    

Other courts have limited their 

holdings on admissibility to expert evidence, but hold that it must be admissible at trial.
74

 
 

 
 
 

69 
Sali v. Corona Reg'l Med. Ctr., 889 F.3d 623 (9

th 
Cir. 2018). 

70 
For example, the Eighth Circuit only requires the parties at class certification to meet a “tailored” Daubert 

standard in which they scrutinize the reliability of expert testimony without ruling as to whether it would be 

admissible at trial.  In re Zurn Plumbing Prods. Liab. Litig. v. Cox, 644 F.3d 604 (8
th 

Cir. 2011). 
71 

889 F.3d at 630-31. 
72 

Id. at 631. 
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VI. Personal Jurisdiction Over Class Members 

 

A new argument that defendants have begun to make in class actions challenges personal 

jurisdiction over absent class members in national class actions in light of the Supreme Court’s 

decision last term in Bristol-Myers Squibb Co. v. Superior Court of California, San Francisco 

Cty.
75     

In  Phillips Petroleum Co. v.  Shutts,
76  

the Supreme Court upheld a  Kansas court’s 
 
assertion of jurisdiction over absent class members from other states in a money damages class 

action. Since then, it has been generally agreed upon that a state may exercise personal 

jurisdiction over absent class members.  Is that about to change?  We think that this is unlikely; 

so far this argument has been unsuccessful, but no Circuit Court has ruled on the issue. 

A little background: usually, the question of personal jurisdiction over plaintiffs does not 

arise because the plaintiff has brought the suit and thereby consents to jurisdiction. Absent class 

members, however, do not consent to be jurisdiction just as they do not expressly consent to 

being bound by the class action.  The operation of class action safeguards such as adequacy of 

representation legitimates precluding them from subsequent suits, and the fact that they face no 

costs of litigation or penalty if they lose was the Supreme Court’s justification for the exercise of 

personal jurisdiction over them in Shutts.   One would imagine that personal jurisdiction would 
 
be a genuine barrier in defendant class actions because there the absent class members do face 

costs and losses, but these are so rare as to make the question purely academic. 

However,  the  reasoning  recent  Supreme Court  case  invalidating “pendant” personal 

 
jurisdiction calls this ruling into question. In Bristol Myers Squibb the Court held that a plaintiff 

 
 

 
74 

See, e.g., In re Blood Reagents Antitrust Litig., 783 F.3d 183, 187 (3d Cir. 2015) (holding that expert evidence 

relied on for class certification must meet Daubert standard); Messner v. Northshore Univ. Health Sys., 669 F.3d 

802 , 812 (7th Cir. 2012) (same). 
75   

137 S. Ct. 1773 (2017). 
76 

472 U.S. 797 (1985). 
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who purchased and ingested a drug in Ohio, and lived in Ohio, could not file a suit in California 

against the drug manufacturer. The manufacturer had significant business interests in California, 

and the plaintiff was suing in a proceeding with California plaintiffs, but the Supreme Court said 

this was insufficient. There must be a tight link between the plaintiff’s claim and the forum. It is 

important to note that the Supreme Court specifically stated in Bristol-Myers Squibb that the 
 

decision  was  not  relevant  to  the  questions  raised  in  Shutts  because  Bristol-Myers  Squibb 
 

involved a challenge by defendants to jurisdiction whereas Shutts involved absent plaintiffs. 
 
Yet defendants have seized on the decision to attempt to undermine jurisdiction in class actions. 

The reason is that if a plaintiff who was injured in Ohio cannot join a lawsuit against a 

manufacturer of that drug in California under Rule 20, then that plaintiff should not be able to 

“join” a lawsuit under Rule 23. 

This reasoning depends one one’s view of the class action.  If the class action is a complex 

joinder device, then it may be that the relationship between each class member and the forum 

state must be evaluated.  This would certainly make class actions unwieldly and might even be a 

complete barrier in many cases.  On the other hand, if the class action is an “entity” created by 

the court under the auspices of Rule 23 and represented by the named plaintiffs, then the court 

would continue to have jurisdiction over class members. 

So far, most courts have rejected the extension of Bristol Myers Squibb to class actions. 
 
Some opinions rely on the fact that the Court specifically limited its ruling and stated that the 

 

class action question was not relevant to its decision in the case.
77   

In Morgan v. U.S. Xpress, the 
 

District Court reasoned that the Court in Bristol Myers Squibb referred to the “case” between 
 

plaintiff and defendant, which translated to the class action context means the named plaintiffs 
 

 
77 

Morgan v. U.S. Xpress, Inc., No. 3:17-CV-00085, 2018 WL 3580775, at *4 (W.D. Va. July 25, 2018); In re 

Morning Song Bird Food Litig.,  No. 12CV01592 JAH-AGS, 2018 WL 1382746, at *2 (S.D. Cal. Mar. 19, 2018) 

(Bristol Myers Squibb did not change governing law). 
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(class representatives) and the defendant. Other courts have articulated the same idea a bit 
 

differently, stating that the rule in Bristol Myers Squibb applies only to the named parties.
78

 

 
Courts have also relied on the difference between a mass tort, which provides no formal 

procedural safeguards but is understood as an aggregation of individual actions, and the class 

action which is governed by both due process and rule-imposed safeguards. The argument that 

class actions are different from and provide better safeguards than mass torts has been the most 

successful in the lower courts so far.
79

 

Some plaintiffs have argued that Bristol Myers Squibb is by its terms only applicable in state 
 
courts, so that federal courts may continue to exercise pendant personal jurisdiction and therefore 

the status quo ante with respect to class actions also remains.   This argument has generally been 

unsuccessful.
80  

As cases percolate up the appellate chain, we may see the legal standard develop 

in this area. 
 

VII.  Rule 23 Amendments: Objectors  

 After much delay and deliberation, new amendments to Rule 23 took effect on December 1, 

2018, marking the first time in nearly fifteen years that class action procedure has been formally 

changed. The new revisions address class notice, the settlement approval process, and objections -- 

with the last topic attracting most of the attention. 

 
78 

See also  Gaines v. Gen. Motors, LLC, No. 17CV1351-LAB (JLB), 2018 WL 3752336, at *2 (S.D. Cal. Aug. 7, 

2018) (“most courts that have had considered the question appear to have concluded that  Bristol-Myers applies to 

named parties.”); Horowitz v. AT&T Inc., No. 3:17-CV-4827-BRM-LHG, 2018 WL 1942525, at *15 (D.N.J. Apr. 

25, 2018) (applying Bristol Myers Squibb to named plaintiffs in class action only). 
79 

See, e.g., Morgan v. U.S. Xpress, supra at *4; Sanchez v. Launch Tech. Workforce Sols., LLC, 297 F. Supp. 3d 

1360, 1365 (N.D. Ga. 2018); In re Chinese-Manufactured  Drywall Prod. Liab. Litig., No. MDL 09-2047, 2017 WL 

5971622, at *14 (E.D. La. Nov. 30, 2017); Fitzhenry-Russell v. Dr. Pepper Snapple Grp., Inc.,  No. 17-CV-00564 

NC, 2017 WL 4224723, at *4 (N.D. Cal. Sept. 22, 2017). 
80 

Fitzhenry-Russell, id; Roy v. FedEx Ground Package Sys., Inc., No. 3:17-CV-30116-KAR,  2018 WL 2324092, at 

*9 (D. Mass. May 22, 2018). 
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 New Rule 23(e)(5) requires an objector to explain “with specificity” the grounds for its 

objection and to detail to whom the objection applies (i.e., just the objector, a portion of the class, 

or the entire class). Most importantly, this provision forbids any payment or other consideration 

being paid or given to an objector (or other person) for “forgoing or withdrawing an objection” or 

“forgoing, dismissing, or abandoning an appeal from a judgment approving the proposal,” unless 

such payment or other consideration was first approved by the court after a hearing. Obviously, this 

broad provision covers counsel fees paid to the objector’s counsel by class counsel.  

 Behind this amendment was the sense that professional objectors increasingly seek to extort 

payments by holding the settlement hostage. Because the appellate process is lengthy, the 

settlement is halted in its tracks until the objector’s appeal is resolved, thus delaying the 

distribution of the settlement to the class members. To enable the settlement fund to be paid out, 

class counsel sometimes felt compelled to offer payments to the objectors to induce the withdrawal 

of their objections.  

 The new rule does not require judicial approval to withdraw or dismiss an objection, but 

only for the receipt of any consideration in connection therewith. Specifically, the new Rule 

23(e)(5) reads as follows: 

   

Rule 23(e)(5) 

  (5) Class-Member Objections. 

(A) In general. Any class member may object to the proposal 

if it requires court approval under this subdivision (e). The objection 

must state whether it applies only to the objector, to a specific subset 



 38  

of the class, or to the entire class, and also state with specificity the 

grounds for the objection. 

(B) Court Approval Required for Payment in Connection with 

an Objection. Unless approved by the court after a hearing, no 

payment or other consideration may be provided in connection with: 

(i) forgoing or withdrawing an objection, 

or 

(ii) forgoing, dismissing, or abandoning an appeal 

from a judgment approving the proposal. 

 (C) Procedure for Approval After an Appeal. If approval 

under Rule 23(e)(5)(B) has not been obtained before an appeal is 

docketed in the court of appeals, the procedure of Rule 62.1 applies 

while the appeal remains pending. 

VIII.  Judicial Sanctions Against Professional Objectors 

Still another technique by which to deter objectors when the Court found them to be 

engaged in what it termed “objector blackmail” was used by United States District Judge Jed 

Rakoff in the Petrobras litigation. See In re Petrobras Secs. Litig., 2018 U.S. Dist. LEXIS 161898 

(S.D.N.Y. September 19, 2018).  There, relying on Rule 11 and 28 U.S.C. § 1927, Judge Rakoff 

imposed sanctions (at the requesting of the lead plaintiffs) against counsel to one objector in the 

amount of $10,000 and ordered two other objectors to post appeal bonds of $5,000 and $50,000 

respectively. In the case of the latter objectors (who were ordered to post appeal bonds but were not 
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sanctioned), Judge Rakoff spared them after finding that their objections at least had an “arguably 

colorable basis.” Although one case is not clearly a trend, the judicial mood seems to be shifting 

toward more punitive treatment of professional objectors. See also Pearson v. Target Corp., 893 

F.3d 380, 382 (7
th

 Cir. 2018). 
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