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BASIC FACTS

Half of all marriages in America end in divorce.

Percentage increases when there is a child with 
disabilities.

Children with special needs require extra attention. 

Unintended consequence is additional pressure in 
a marriage.

Stress of coping with the special needs of a child 
can:
◦ Draw the couple closer together
◦ Pull them apart
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ISSUES AFFECTED BY A CHILD 
WITH SPECIAL NEEDS

Custody and time sharing

Child Support

Alimony

Private education

Health Insurance

Emancipation

Life Insurance

Dependency Exemptions

Equitable Distribution

EDUCATING THE CLIENT

Identify the special needs of the child

Try to project into the future

Discuss the divorce process and how the special 
needs of the child may be affected

Governments Benefits

Child Support
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IMPORTANT DEFINITIONS

CHILD – an individual who is under 18, or under 22 attending 
school regularly who is not married or head of household 
(POMS SI 00501.010, SI 00501.020)

ADULT CHILD – a son or daughter who is no longer a child 
(POMS SI00830.420A.5)

CHILD SUPPORT  - payment from a parent to or for the 
benefit of a child to meet the child’s needs for food and 
shelter (POMS SI00830.420A.1)

CUSTODIAL PARENT – parent who has care, guardianship, 
or custody of the child (POMS SI00830.420A.6)

Child Support
Whose Income is it?

Payments made on behalf of the child are
unearned income to the child, which will reduce
SSI payments dollar for dollar

Payments for an adult child received by the parent
and not given to the child are considered income
to the child

Payments made to an adult child are income to the
child
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Child Support as Income

What about in-kind support payments?

1/3 of the amount of child support that is received 
in the form of food and shelter is excluded from 
income

Remaining 2/3 is considered ISM (POMS 
SI00835.350C)

Any in-kind support payment that is not food or 
shelter would not be income to the child (POMS 
SI00830.420 B 2)

How to Protect Child 
Support

Assign child support to a Special Needs Trust

Must be a First Party SNT or a pooled trust

Assignment must be irrevocable

Have the assignment ordered by the Court

Notify Social Security and Medicaid of both the 
Court Order and SNT
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LIFE INSURANCE

Divorce Agreement may mandate that one or both 
parents maintain a specific amount of life 
insurance to ensure financial support will be 
available to the couple’s children in case of the 
death of a spouse

Consider how the death benefits are going to be 
paid

Use of Special Needs Trust

GUARDIANSHIP

What is the definition of emancipation?

◦ Matrimonial attorney
◦ Special Needs attorney
◦ 18 years vs. 21 years
Other considerations:
◦ Marriage
◦ Military service
◦ Full-time employment
◦ Change of permanent residence from parents’

home
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GUARDIANSHIP

What if child is never emancipated?

◦ Incorporate guardianship into divorce agreement
◦ Set forth who will be the guardian
◦ Provide a time frame for the commencement of 

the guardianship proceeding
◦ Put a safety net in place if an agreement is not 

reached

AVOID THE NEED FOR A CONTESTED 
GUARDIANSHIP!

EDUCATIONAL DECISION 
MAKING

Services provided through local school districts

Consider who will be primarily responsible and who will 
have the authority to make these decisions

Avoid the denial of services if parents can’t agree

Decide which primary residence will be used

School programs
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Marriage

Capacity to enter into a marriage

Article 17- A of the Surrogate’s Court 
Procedure Act

Article 81 of the Mental Hygiene Law

Marriage Ceremony vs. Marriage License

Marriage
Effect on government benefits

SSDI  
If receive SSDI under your own work record – marriage 
won’t effect benefits

If adult disabled child receiving benefits under 
parent’s work record – marriage will cause SSDI 
benefits to stop

SSI
Spouse’s income and resources may change SSI 
benefit
If both get SSI – benefit amount changes from 
individual to couple
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Marriage

Effect on government benefits – cont’d

Medicaid – Spousal Refusal

Medicaid Waiver Programs

Gifts 
tangible personal property
cash

SNT 

ESTATE PLANNING

Review advance directives

Review Last Will and Testament and any Trusts

Confirm that bequests to child with special needs 
will be held in a SNT
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Questions?
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SAMPLE LANGUAGE FOR SETTLEMENT AGREEMENTS 

 

GUARDIANSHIP OF SON, JAKE 

Should Wife need to apply for Guardianship of Jake before the age of 18, then Husband 

shall not object to same.  

 

 CHILD SUPPORT & EMANCIPATION 

Once the ___ and _____ homes are sold, all debts are paid off, and the parties are able to 

separate their checking accounts, the Husband shall pay to the Wife as and for the 

children’s support the sum of Three Thousand one hundred and twenty five dollars 

($3,125.00) dollars every month payable to the Wife and Three Thousand one hundred 

and twenty-five dollars ($3,125.00) directly into the Jake First Party Special Needs Trust. 

The amount of basic support shall be adjusted upon the emancipation of any of the 

children of the marriage.  The parties have mutually agreed that should either child be 

unable to be emancipated due to his special needs, then both parents will continue to 

equally support the child past the age of 22, with the husband continuing to fund the 

Special Needs Trust created for the benefit of the Special Needs Child;  



 

MUTUAL RELEASE AND DISCHARGE 

 The Husband Agrees to execute a new Last Will and Testament which names daughter, 

Suzie and the “Jake First Party Special Needs Trust” as beneficiaries of a minimum of 

50% of his net estate therein. 

 

LIFE INSURANCE 

 (a) Both Wife and Husband agree to maintain in full force and effect their 

existing Term life insurance policies.  The Husband currently owns two policies with   

__________. The first being policy number ________, face amount is one million 

dollars; and the second being policy number  _______  whose face value is 2.4 million 

dollars. Suzie and Jake First Party Special Needs Trust shall be the irrevocable 

beneficiaries of such policy, and the Wife shall be the irrevocable trustee thereof.  

 (b) If the policy herein for the benefit of the Children as aforesaid is not in full 

force and effect at the time of the Husband’s death, and the Children or Trustee does not 

receive the amount to which he or she is entitled, then the Children shall have a priority 

creditor’s claim and a lien against the Husband’s estate for the face amount of the policy. 

 (c) Husband shall submit to Wife a photocopy or other proof of payment 

receipt evidencing payment of premiums on the policy herein above described upon 

written request of the Wife.  Should the Husband fail to pay a premium when due, the 

Wife shall have the right, but not the obligation, to make payment thereof and in such 

event, the Husband shall immediately reimburse the Wife for all premiums paid by her. 



 (d) The Wife currently owns a policy with __________. Policy number  

________  face amount is one and a half million dollars. Wife shall be the owner of said 

policy, and Suzie and Jake First Party Special Needs Trust shall be the irrevocable 

beneficiaries of such policy, with Uncle Joe and Aunt Mary as the irrevocable co-trustees 

thereof.  

 (e) If the policy herein for the benefit of the Children as aforesaid is not in full 

force and effect at the time of the Wife’s death, and the Children or Trustee does not 

receive the amount to which he or she is entitled, then the Children shall have a priority 

creditor’s claim and a lien against the Wife’s estate for the face amount of the policy. 

 (f) Wife shall submit to Husband a photocopy or other proof of payment 

receipt evidencing payment of premiums on the policy herein above described upon 

written request of the Husband.  Should the Wife fail to pay a premium when due, the 

Husband shall have the right, but not the obligation, to make payment thereof and in such 

event, the Wife shall immediately reimburse the Husband for all premiums paid by him. 
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