MEDICAL
MALPRACTICE
IN

NEW YORK

FOURTH EDITION

Editor-in-Chief
Robert Devine, Esq.



New York State Bar Association publications are intended to provide
current and accurate information to help attorneys maintain their profes-
sional competence. Publications are distributed with the understanding
that NYSBA does not render any legal, accounting or other professional
service. Attorneys using publications or orally conveyed information in
dealing with a specific client’s or their own legal matters should also
research original sources of authority.

We consider the publication of any NYSBA practice book as the begin-
ning of a dialogue with our readers. Periodic updates to this book will give
us the opportunity to incorporate your suggestions regarding additions or
corrections. Please send your comments to: Publications Director, New
York State Bar Association, One Elk Street, Albany, NY 12207.

Copyright 2017
New York State Bar Association
All rights reserved
ISBN: 971-57969-500-2
Product Number: 41302



Preface ...
Foreword
Chapter 1

Chapter 2

Chapter 3

Chapter 4
Chapter 5
Chapter 6

Chapter 7

Chapter 8

Chapter 9

TABLE OF CONTENTS

Defending a Medical Malpractice Case ............c.........
Robert J. Walker, Esgq.

Anatomy of a Plaintiff’s Malpractice Case: Intake to
INOLE OF ISSUE....evvveeieieiireeeee e
Steven E. North, Esq.
Daniel Kramer, Esq.

Preparing for Trial.........ccoooviiniiniiniieeee,
Steven E. North, Esq.
Laurence M. Deutsch, Esq.

Deposing the Plaintiff............ccccoooiiiiniiniiiieeee,
E. Marc Hyman, Esq.

Deposing the Defendant-Physician ...........c.ccceceeueeneee.
Thomas J. Principe, Esq.

Plaintiff’s Jury Selection ...........ccccevevviniinieniencennen.
Daniel J. Woodard, Esq.

Defendant’s Jury Selection............ccceeveriierieniencennen.
Jeffrey A. Marshall, Esq.
Amy S. Weissman, Esq.

The Challenges of Jury Selction for the Medical
Malpractice Defense AttOrney .......ccocceeeeveercveerveenunenns
Joyce Lipton Rogak, Esq.

Opening Statements: Plaintiff’s Perspective...............
D. Carl Lustig Ill, Esq.

Chapter 10 Opening Statements: Defense Perspective..................

Chapter 1

Bruce M. Brady, Esq.

1 Developing and Employing Defense Strategies in
Your Opening Statement.........ccceecveeerveereeeeneenseeennnnens
Stuart J. Manzione, Esq.

Chapter 12 Proving Plaintiff’s Case .......cccccevvvvevieeciencieeieeen

Stanley A. Landers, Esq.

Chapter 13 Medical Malpractice Statutory Law ..........cccceveveennenn.

Elliott C. Winograd, Esq.
Amy G. London, Esq.



Chapter 14

Chapter 15

Chapter 16

Chapter 17

Chapter 18

Chapter 19

Chapter 20

Chapter 21

Chapter 22

Chapter 23

Chapter 24

Chapter 25

Chapter 26

Chapter 27

Practical Applications of the Frye Hearing in
Medical Malpractice ACtiONS ........cccceveeerveeerueeneeennnenn
Robert G. Vizza, Esq.

Robert F. Elliott, Esq.

Issues in Hospital Liability.........ccocceeveiiniinniinnennnnen.
E. Marc Hyman, Esq.
Daniel S. Ratner, Esq.

Nursing Home Public Health Law Actions.................
David M. Freeman, Esq.

Medical and Hospital Records Evidence.....................
Martin A. Adams, Esq.

Preparation of Healthcare Professionals for Trial
TESHMONY ...eveeeeiieeeieeciieeie ettt
Clifford A. Bartlett, Jr., Esq.

Cross-Examination of Plaintiff’s Medical Expert.......
Bruce G. Habian, Esq.

Cross-Examination of Defendant’s Expert..................
David S. Pollack, Esq.

Technology as a Tool of Persuasion in the Trial of a
Medical Malpractice Case........ccceeeeeecveeecreeereesveennnnn
W. Russell Corker, Esq.

Plaintiff’s Summation: Bringing It All Together ........
Barry Washor, Esq.
Matthew Maiorana, Esq.

The Defense Summation ............coeevvvvveiiiiiiiiieeeeeeeeenn.
Shawn P. Kelly, Esq.

Anticipating the Jury Instructions in the Disputed
Medical Malpractice Trial........ccccooceeriieenneinieenieennnen.
Steven E. Pegalis, Esq.

Preserving Issues for Review .........cccccooceniiniincnnenne
Barbara DeCrow Goldberg, Esq.
Richard J. Montes, Esq.

The Medical Indemnity Fund: Defense Counsel
PerspectiVe.....coueeiieeiiiiiieeeeeeee e
Nicholas J. Marotta, Esq.

The Physician-Patient Privilege in Medical Malpractice
| a0 14 10 1 BTSSR 583
Raymond W. Belair, Esq.

vi



Chapter 28

Chapter 29

Chapter 30

Chapter 31

Chapter 32

Hospital Quality Assurance Under New York

State Law ...cooveeiiiiiiiiiicie e 619
Jeffrey C. Gerson, Esq.
Medication-Related Malpractice Claims..................... 645

Robert P. Esgro, R.Ph., J.D.

The Brain-Damaged Baby Case From a Defendant’s
PEerspective .....coceeeieeiinieieiieeeeeeee e 657
Peter C. Kopff, Esq.

The Wrongful Death Case From a Defendant’s
Perspective—General Considerations...........c..cc..cc..... 673
Peter C. Kopff, Esq.

The Wrongful Death Case From a Plaintiff’s
PerSPECHIVE ..ooveiieieeeieceee ettt 679
Lauren Pennisi, Esq.

Contributor Biographi€s .........cccccceveereeiirniinnieeieniinenecneeeececeees 691
Table of AUthOIIHES .......cocvevvieiiiiiieiiiecceeee e 705
INAEX .o 733

vii



DETAILED TABLE OF CONTENTS

Preface ..o s XXiX
FOreword .......ooooiiiiieieie e e XXX1
Chapter 1 Defending a Medical Malpractice Case
Robert J. Walker, Esq.

1.0] I. IntroducCtion .........ooooiviiiiiiiiieeeeeeees 3
[1.1] II. “Trying the Case in Reverse”.........cccceeevvernene 3
[1.2] A. Identifying the Critical Issues .................... 4
[1.3] B. Preparation for Depositions............cccceuen.. 7
[1.4] C. Jury Selection ........ccceeeueenieenieennieenieenieene 9
[1.5] D. Opening Statement..........ccccceveereeneeneennenns 11
[1.6] E. Cross-Examination During Plaintiff’s

CaSC ..ttt e 12
[1.7] F. Direct Examination in the Defense Case.... 14
[1.8] (€N 115100 : 15 (o) s KRR 18

Chapter 2 Anatomy of a Plaintiff’s Malpractice Case: Intake

[2.0]
[2.1]
[2.2]

[2.3]
[2.4]
[2.5]
[2.6]

[2.7]
[2.8]

[2.9]

[2.10]
[2.11]
[2.12]
[2.13]
[2.14]
[2.15]

to Note of Issue
Steven E. North, Esq.
Daniel Kramer, Esq.

II.  Initial Interview .........ooovvivieieiiieieeeeeeees 23
III. The Retainer And Other Papers That Must Be
SIgNed...coueeiieiieieee 25
A. Retainer Agreement.........ccceeceereeneeneenneen. 25
B. Other FOrms .......ccooovviiiiiiiiiicieiiieenns 26
IV.  CaveatS .....ocoovviirieeeeeeccieeee e 28
A. Don’t Let Client Emotions Cloud the
ISSUES c.vveeeeeeeeeeee e 28
B. Make Sure Proximate Causation Exists..... 28
C. Considerations Relative to Attorney
SubStItUtION ..o 28
V.  Potential Client QUestionsS...........ccceeeerveeeerennennn 30
VI.  Getting the Medical Records..........ccccceueeuenee. 33
VII. Review of the Records and Expert Review....... 34
VIII. Commencing Suit and the Pleadings................. 35
A. Identification of the Parties ........................ 35
B. Decision Not to Take the Case................... 36
C. Submission of Retainer Statement ............. 36

ix



[2.16]

[2.17]

[2.18]

[2.19]

[2.20]

[2.21]

[2.22] IX.
[2.23] X
[2.24] XL
[2.25] XIL
[2.26] XIII.
[2.27] XIV.
[2.28] XV.

Appendix A:

Appendix B:
Appendix C:
Appendix D:
Appendix E:
Appendix F-1:

Appendix F-2:

Appendix G:
Appendix H:
Appendix I-1:
Appendix I-2:

Appendix J:
Appendix K:

Appendix L:

Appendix M:
Appendix N:

Appendix O:
Appendix P:
Appendix Q:
Appendix R:

D. Communications with Referring

PN 110 4115 U UURUSRRRN 36
E. Preparation of Complaint ............ccceeennee. 37
F. Addressing the Answer .......cc.cccccceveeeenneee 38
G. Service of Bill of Particulars .............c...... 39
H. Preparation for Preliminary Conference..... 40
I DIiSCOVETY .ooviiriiiiiiiiiiieieeicee e 41
Exchange of Medical Information..................... 41
Plaintiff’s Deposition ............ccecceveenieneencennenn. 43
Defense Deposition Considerations .................. 45
Expert DiSclosure ...........cceeeveeecieeeceescieeeieeenen. 46
Filing the Note of ISSue ........cccccevvevveeieeniennnen. 46
Diary, Diary, Diary......ccccocoevviniinienieneeneenen. 47
CONCIUSION...c.uviiiiiiiiieeiieeee ettt 47
Rejection Letters for Medical or Nonmedical
Malpractice ACHIONS .......cceevveerveerreenreeeveenennn 51
Medical Malpractice Intake Form...................... 55
Thank-You Letter to New Client ...................... 59
Retainer Agreement..........c.oceeveeevecneenccencennenns 61
Power of Attorney to Sign Authorization ......... 65
Motion for Leave to File a Late Notice of
Claim ..o 67
Affirmation and Affidavit in Support of Motion
to File Late Notice of Claim............cccccueevueennee. 69
Substitution of Attorney Letter ..........c.cccecceuee. 77
Substitution of Attorney Form ............cccceeeueenn. 79
Letter for Recalcitrant Medical Records............ 81
Letter to Joint Commission on Accreditation of
Health Care Organizations re: Recalcitrant
Medical Records..........covvveeviiinieenieeniienieeenn 83
Certificate Of Merit.......ccocveeviienieenieenieerieeee, 85
Client Does Not Want to Sue a Defendant
LELEET «eeneveeiiieeiee e 87
Plaintiff’s Counsel Does Not Want to Sue a
Particular Defendant Letter ............cccceceveennn. 89
Rejection Letters .......cooeevvereerciericneeneeneenneens 93
Nunc Pro Tunc Statement for Retainer
StateMeNt ......c.eovveeierierieeieeieteeee e 97
OCA Retainer Statement........c..cecceeveevuerreennenne 99
Letter to Co-Counsel .........ccoceevienieneeneeneenienns 101
Affirmative Defense Letter ..........ccoceeeeneenen. 103
Combined Demands ..........ccccevveeniennieeniennnnen. 105



Chapter 3 Preparing for Trial
Steven E. North, Esq.
Laurence M. Deutsch, Esq.

[3.0] L OVEIVIBW ..ottt 117
[3.1] A. Preparing for Trial: Easier Said Than
DONE ..o 117
[3.2] B. Preparing Your Case, Your Client and
Yourself..oooooieiieniiiiieeee 117
[3.3] II. Preparing Yourself for Trial...........ccceeeuernnenns 118
[3.4] A. Physically ...ccccooieniiiiiiiiiiees 118
[3.5] B. Preparing Psychologically..........cc.ccccee.c.. 119
[3.6] 1. The Psychological “Stages” of
Preparation ........c..cccceveenieneenienennen. 119
[3.7] 2. Amulets, Talismans and Haircuts ........ 122
[3.8] III.  Preparing The Case .......ccccecvvevvieerceeecieenieennnnn 123
[3.9] A. Time Line for Subpoenas and Notice of Intent
to Offer Records .......ccceveeiieiiniiiniinine 123
[3.10] 1. Medical Record Subpoenas (60 Days
Before Trial)......ccoeeveeeeciieeeeiieeeeiieeees 124
[3.11] a. Overview of the Subpoena
Process......coccoevevinenicienee 124
[3.12] b. Subpoena Checklist: Put It on Your
Form ....oooviiniiiiii, 124
[3.13] 2. Ensuring Admissibility of Subpoenaed
Imaging Studies and Diagnostic
TESES ettt 126
[3.14] a. Subpoena Not Needed if Study Is

“Self-Authenticated” and “Previously
Received or Examined” by the Other

SId@ et 127
[3.15] b. Subpoena Required (With “Certification”

and “Notice”) for Any Other

StUAY ..eeeeieeie e 128
[3.16] c. “So Ordered Subpoenas” Required for

Government Agencies and Public

COorporations .........ceceeeeeereereeneennees 128
[3.17] d. “Authenticated” Does Not Mean

“Admissible” .......cocceovieriiniininnens 129
[3.18] B. Stipulating Records into Evidence and Page

Numbering Records........c..cooeevueriienicnnenne. 129

xi



[3.19] C. Notice of Intent to Offer Records: 30 Days

Before Trial .......ccoooeviiniinieiieiiececeee 130
[3.20] D. Non-Party Witness Subpoenas (Ad
Testificandum) .........cccceeeeeieeenciiieeecieeeenee, 131
[3.21] 1. Who Do You Need? Who Do You
Want? ..o 131
[3.22] 2. Getting the Nonparty Witness To Court:
A Subpoena Is Only the Start............... 132
[3.23] E. The Master Chronology .........ccecueenueennen. 135
[3.24] F. Tweaking Expert Disclosures and Rejecting
Insufficient Disclosures; Motion in Limine
May Be Needed .........cocvveviieeciencieeieenne, 136
[3.25] G. Preparing Demonstrative Evidence............ 139
[3.26] H. Pretrial Memorandum: When Required and
Even When Not Required .........ccccceneeeee. 141
[3.27] I.  Preparing Your Experts and Getting Them
10 COULT.cuviiieieieiieecrcre e 142
[3.28] IV. Preparing Your Client: Coming Full Circle....... 145

Chapter 4 Deposing the Plaintiff
E. Marc Hyman, Esq.

[4.0] I. ) F91 0o L0115 To) o WU 157
[4.1] II.  What Can Be Accomplished .........c.ccccvvevurennnnn. 157
[4.2] A. Find Out What Happened............c.cccue.n.e... 157
[4.3] B. Assess Plaintiff..........cccccoovvviiiiiiiiiiieneen. 158
[4.4] C. Develop Evidence for Trial...........cccueennee. 158
[4.5] D. Find Out What You Don’t Know ............... 159
[4.6] E. Make Sure the Story Is Final...................... 161
[4.7] 1II. Preparing for the Deposition ........c...cccceeueeunenee 162
[4.8] A. Pleadings and Discovery Responses .......... 162
[4.9] B. YourClient.........cooooiiiiiiniiiiiiiieeeeiiieeeen, 162
[4.10] C. Know the Medicing ..........cccovveveeeeecvnnennnnnn. 163
[4.11] D. Know the Records .........cccooevvevieeeninnnnnnennn. 163
[4.12] IV. Specific SUZZESIONS ..cccvvvrrererieeeieeeiienieeeieenns 166
[4.13] A. Use an Outline but “Follow the

TeStMONY” ..eeevieeiieeieeee et 166
[4.14] B. Rapport, Rhythm and Framework.............. 167
[4.15] C. Logical Behavior as Credibility Test ......... 167
[4.16] D. “IDon’tRecall” .....cc.ccoeovviiniiiiiieiiiieeeen, 168
[4.17] E. Challenging Testimony vs. Setting up

Impeachment at Trial ..........ccocevverviennnnne. 169

xii



[4.18]

[4.19]
[4.20]
[4.21]
[4.22]
[4.23]
[4.24]
[4.25]
[4.26]

e

Plaintiffs Who May Not Be Able to Offer
Testimony at Trial ..........ccooeeviiiiiinniinnnen.
Other Witnesses........ceevveeeveeerieennieennieenieen.
Lack of Informed Consent Claims..............
Documents Signed by Witness...................
Wrongful Death Damages.............cccee.......
Pain and Suffering.........ccoccovveeviniinicnnnne.
Special Damages ........ccccevvveevieenieenieenneen.
. Attorney Conduct at Depositions................
Handling Disputes During Depositions .....

ZZCASTEZO

Chapter 5 Deposing the Defendant-Physician

[5.0]
[5.1]
[5.2]
[5.3]
[5.4]
[5.5]
[5.6]
[5.7]
[5.8]
[5.9]

[5.10]
[5.11]

[5.12]
[5.13]

[5.14]
[5.15]
[5.16]
[5.17]
[5.18]
[5.19]
[5.20]

IL.
III.
Iv.

VL

Thomas J. Principe, Esq.

Introduction .........ceoveevieenieenieenieereceeeeee
Deposition Preparation..........ccocceeveeveeneencennens
Deposition Demeanor............ccceeevveeveenieennennns
Deposition TactiCS........cveeveerereercirerreenreenveenes
A. Scope of Deposition ..........cccceeeeveerereennennns
B. Lines of Questioning and Tactics...............
1. Employment Status ........ccccceeeevuereennee.
2. Profit MOtive ...c..cooeeeveeieiiiiiciiceeeee,
3. Opinion QUeStions..........cccveeevverruveennenn
4. Establish Importance of Medical
Records.......ceveeeveniinininiecncncnceeneen
Clarify Physician-Patient Relationship
6. Have Defendant-Physician Read and
Interpret Notes Into Record..................
7. Noncompliant Patient Notes ...............
8. Conversations with Patient or Family

b

9. Consent Form.........cccecueevieinieenuennnnen.
10. Then-and-Now Comparisons................
11. Departure from Standard of Care.........
Conduct During a Deposition...........ccccecveeeunennne
A. Disclosure Guidelines .........c.cccceeeeeeeennen
B. Dealing with Obstruction ...........cccccecueeueene.
CONCIUSION....uveieuiiieiiieiieete et

xiii



Chapter 6 Plaintiff’s Jury Selection
Daniel J. Woodard, Esq.

[6.0] I. OVEIVIEW ooviiiiiiiiiiiiiieeeeeeeeeeeeeee e 201
[6.1] II.  Challenges to Seating an Impartial Jury............ 201
[6.2] III.  Voir Dire Strategies and Tactics ..........cccucn..... 203
[6.3] A. Expose Juror Attitudes ........ccccoeceeeereennene 204
[6.4] B. Educating the Jury .......cccocceeviriiniinnnenn. 205
[6.5] 1. Onthe Medicine..............cccceevvvvenennnnne. 205
[6.6] 2. On the Standard of Care ...................... 206
[6.7] C. Open Jurors’ Minds to Merits of Case

Through Your Theme.......c.ccccoceeriieenuennnne. 207
[6.8] IV.  Practice TipS.....ccoveerveerieenieenieenieenieesieeeen 209
[6.9] A. The Interplay of Local Rules and the

CPLR When Designating Alternates.......... 209
[6.10] V.  CoONCIUSION....uuuuuieiiiiiiiiiiieiiiieeeeeeeeeeeeeeeeeeeeeeeeeeaes 210

Chapter 7 Defendant’s Jury Selection

Jeffrey A. Marshall, Esq.

Amy S. Weissman, Esq.
[7.0] INtrodUCtioN .......evvvviiiiiieeee e 213
[7.1]  Peremptory Challenges...........ccccceveeneeneenennenseneenes 214

Chapter 8 The Challenges of Jury Selection for the Medical
Malpractice Defense Attorney
Joyce Lipton Rogak, Esq.

[8.0] I INtroduction .........eeeevivveeiiiieeeeeeeeeee e 219
[8.1] II.  Peremptory Challenges ........cccccccoeevurrvuircuenncnnee 219
[8.2] III. To Select or Not to Select?........ccccvvveeeeeeeennnnen.. 223
[8.3] IV. Challenges For Cause.......cc.ccceoeueereeenueerueennnenn 225
[8.4] V. Other Instances to Consider Challenging a Juror

fOr CaUSE ...veveeeeeiiiieececerceee e 227
[8.5] VI. When to See the Judge Over a Challenge for

CAUSE .ottt ettt ettt 227
[8.6]  VII. Challenges to Those Physically Challenged ..... 228
[8.7] VIII. Ethical Challenges..........cccoooveeviienieenieenieennenn 228
[8.8] IX. More Words of AdViICe.........oeoevvvvviiiiiiiiinnne, 228

Chapter 9 Opening Statements: Plaintiff’s Perspective
D. Carl Lustig Ill, Esq.

[9.0] I Introduction: General Considerations ............... 233
[9.1] II. Legal Considerations...........cceecveeecueeeceeernvennnenn 233
[9.2] III.  Initial Preparation........cccccceeeveevveerveeneeenveeenenn 235

xiv



[9.3] IV. Objective of Opening Statement.............c......... 235

[9.4] V. Primacy Versus Recency.......ccccceeeuervvereenccnnen. 236
[9.5] VI. Advocacy in the Opening........ccccecerverveneennen. 236
[9.6] A. Constructing the Opening Statement: The

Theme.....ccceeoviriiniinienieeeeeeeee 237
[9.7] B. Developing the Opening Statement............ 238
[9.8] C. Use of Analogies .......cccceeveerveerieeneeneennenns 240
[9.9] D. Understatement Versus Overstatement...... 241
[9.10] E. Dealing with Weaknesses.......cc.ccceeveennenne 242
[9.11] F. Tracking the Charge to the Jury ................. 244
[9.12] G. Use of Exhibits in an Opening

Statement ......c.cceveeveereerienienieeeeeeeeen 245
[9.13] H. The Presentation..........cccoevveveeevivveeeeeeennnns 246
[9.14] I.  Humor in the Opening........cc.ccceceevurevennen. 248
[9.15] J. Presentation of Damages........c...cccceerueeneene 248
[9.16] VII. ConClUSION.....c.ccceviiiiiieeeeeiiereeeeeeecireeee e 250

Chapter 10 Opening Statements: Defendant’s Perspective
Bruce M. Brady, Esq.

[10.0] L INtroducCtion ..........coecevieieeieeiiiieee e 253
[10.1] II.  Goals of the Opening Statement ........cc..co.euee. 254
[10.2] HI. The Do’s and Don’ts of Opening.............c........ 255
[10.3] A. Defense Strategy in Opening..........cc..ce...... 258
[10.4] B. Discussion of Medical Issues..................... 259
[10.5] C. Use of Demonstrative Evidence................. 259
[10.6] D. Limitations of Law .......ccccceviveviiinineiiinnnnn, 260
[10.7] 1. Model Rules of Professional

Conduct ......ccocovieiiiiieieeiee e 260
[10.8] 2. New York State Rules of Professional

Conduct (22 N.Y.C.R.R. §1200.0)....... 260
[10.9] E. Conclusion........cccoceveiieeiiiiiiieeeecciiieee e 262

Chapter 11 Developing and Employing Defense Strategies in
Your Opening Statement
Stuart J. Manzione, Esq.

[11.0] I INtroduCtioN .....coeeiiieiiiieieeeeeeeee e 265
[11.1] II.  Develop a Theme ......cc.ccccoceeviiiniiinciieniienieens 265
[11.2] I, Know Your Cas€........ccceevveereeeeicnreeeeeeeeennnennn. 266
[11.3] IV. Structure and Body of Opening..........c..ccoeeueenn. 266
[11.4] V.  ConClUSION .....ccovvvereieieiieieeeeee e 267

XV



Chapter 12 Proving Plaintiff’s Case

Stanley A. Landers, Esq.

[12.0] L Defendant-Physician as Plaintiff’s Witness ...... 271
[12.1] A. Why Call the Defendant First?................... 271
[12.2] B. Inform the Court of Your Plan.................... 271
[12.3] C. Even a Defense Expert May Be Useful...... 271
[12.4] 1II.  Strategies and Tactics for Questioning the
WILNESS c.nveenvieiieieeieeeeee e 273
[12.5] A. Leading Questions: The Lawyer as
WILNESS c.nveeeeieeieeieeteeeee et 273
[12.6] B. Using Scholarly Texts and Articles............ 274
[12.7] C. Keeping Control .........ccecevveerienieneeneenienns 276
[12.8] D. Sample Questioning ........cccceeveevververveenneene 276
[12.9] II. Is Carvalho Dead? .........eveveviiiiiiiiiiiiiininanann. 278
[12.10] IV. Res IpSa LOGUITUT ......ccceveecueeaieeeiieeieeeieeeieenns 279
[12.11] A. When Applicable..........cccooevvevcienciienrennnn. 279
[12.12] B. What Must and What Need Not Be
Proved......ocooviiiiiii 279
[12.13] V.  CoONCIUSION......evviieieiiiriiieeeeeecieeeeeeeeecieeeeeeeeens 281

Chapter 13 Medical Malpractice Statutory Law
Elliott C. Winograd, Esq.
Amy G. London

[13.0] L Introduction .........cceeeeeeeiiiiieieeeiiieeeeeeeeeeeee e 285
[13.1] 1I. The Statutes and Their Purposes....................... 285
[13.2] A. Judiciary Law § 474-a....cccovevveerriereennnn. 285
[13.3] B. Public Health Law § 2805-d....................... 287
[13.4] C. CPLR ..o 288
[13.5] 1. Statute of Limitations...............cccuu...... 288
[13.6] a. CPLR 208 ......ccooveiieiieeieieeeeceeeeens 288
[13.7] b. CPLR 214 ... 290
[13.8] C. CPLR214-a...ccccciiiiciiieeiieeeine, 290
[13.9] 2. Jurisdiction, Service and Venue........... 291
[13.10] a. CPLR 305, 291
[13.11] b. CPLR 316 291
[13.12] 3. Remedies and Pleadings...................... 292
[13.13] a. CPLR3012-a..ccccocoviecriereecnreenn. 292
[13.14] b. CPLR 3017 .cccviiiiiieeeeeeeeeee, 294
[13.15] 4. After Issue Joined..........c.coovvuvvveeieennn. 295
[13.16] a. CPLR3406.....ccccooeiiieeeeieieeieeens 295
[13.17] b. CPLR 3045 .....ooovvieeeeeeereeeene 297
[13.18] 5. Discovery—CPLR 3101 ..........cc...e.... 298

Xvi



[13.19] 6. Calendar Practice: Trial Preferences—

CPLR 3403.....iieeeeeeeeeeeeieee, 299
[13.20] 7. Trial by Jury .ccoooeeeiiiiiiiiiicicce, 300
[13.21] a. CPLR4545....iiiieeeeeecne. 300
[13.22] b. CPLR 4546.....cccoviiiiiieiecieeecieen, 301
[13.23] ¢c. CPLR4401-a..cccccceevieeeiieeeiieeens 302
[13.24] d. CPLR 4213 . 303
[13.25] €. CPLR 4111 .o, 304
[13.26] 8. Post-Judgment—CPLR art. 50-A ........ 305
[13.27] 9. Other Significant Statutes .................... 306
[13.28] a. Insurance Law § 2343 ................... 306
[13.29] b. Public Health Law § 2805-j............ 307
[13.30] ¢. N.Y. Education Law § 6509........... 307
[13.31] TII.  ConcCluSION......cvvviiiiiiiiiiiiiieiiieeeeeeeeeeeeeeeeeeeeeeeean 307

Chapter 14 Practical Applications of the Frye Hearing in
Medical Malpractice Actions
Robert G. Vizza, Esq.
Robert F. Elliott, Esq.

[14.0] L Trial Judge as Gatekeeper: Frye v. United States and

Its Progeny.......cccccooviiiiiiiiiiiiiiiicciccecceccec 311
[14.1] II.  Related Challenges to Expert Opinion Testimony.... 313
[14.2] III. When and How to Bring on a Frye Hearing.............. 317
[14.3] IV. Has the Frye Standard Been Relaxed in Medical

Malpractice ACtONS?......cccceervueirniierieenieeeieeeieeeeeenn 321
[14.4] V.  What’s Next: Will the Courts Catch Up With Science

in Recognizing “Evidence-Based Medicine”? .......... 326

Chapter 15 Issues in Hospital Liability
E. Marc Hyman, Esq.
Daniel S. Ratner, Esq.

[15.0] L INtroduction ..........coocevveieiieeiiiieee e 333
[15.1] II.  Theories of Hospital Liability ..........ccccccveenunnnnne 333
[15.2] A. Vicarious Liability ........c.cccceevereieeriiennnnnns 333
[15.3] 1. For Negligence of Private Attending
Physician .......ccoceeveiinieiiniiiniiniinee, 333
[15.4] a. Apparent Agency......ccceeveereveruenne 334
[15.5] b. For Acts Directed by Private
Attending Physicians.........c........... 339
[15.6] B. Direct Liability ......ccccoovverciieriieeieeeieeeieens 340
[15.7] 1. For Negligence of Hospital Staff ......... 340
[15.8] 2. Patient S€CUTItY .....ccceoveeevieeriieriiienieen. 341

xvii



[15.9]
[15.10]

[15.11]
[15.12]
[15.13]

[15.14]
[15.15]

3. Patient Falls....c.ccocooiviriecinininiiicnns 342
4. Other Claims Not Involving an Analysis
of the Specific Medical Treatment Provided

to the Plaintiff...........ccoooeevninnniiiiiinnns 345
5. Negligent Hiring or Credentialing ....... 347
C. Discovery ISSUES.......cccovercurercireeceieenieeenenn 350
1. Demands for Rules, Regulations and
ProtocolS........cooooveiiiieeieieas 350
2. Quality Assurance Materials................. 351
3. Interviews of Non-Defendant Care
Providers ......cccccoeeeeeeeeeeeiieecieeeeeeee, 351

Chapter 16 Nursing Home Public Health Law Actions
David M. Freeman, Esq.

[16.0]
[16.1]
[16.2]
[16.3]
[16.4]
[16.5]
[16.6]
[16.7]
[16.8]
[16.9]
[16.10]

[16.11]
[16.12]
[16.13]
[16.14]
[16.15]

IL.
I1I.
Iv.

VL
VIL
VIIL.
IX.
X.
XI.

XI1I.
XIII.

XIV.

XV.

XVL

Introduction .........ccceevieevieenieiiieeeeeee e 355
Fall Prevention .......cc..cceceeveevenicnnicnecneeneeniens 356
Pressure UICETS .......evveviieieniiiieiienieiceeeiens 357
Dehydration........cc.cceeeeveenenieniiiiienieneeseeeas 358
Resident Mobility and Treatment...................... 359
INfectionsS.....cceeeeeeiieriieicecce e 359
NULFION weeiieeiieeteeee ettt 360
(61101 1 1 1SR 360
Respiratory Therapy .......ccccoceevienieneeneencenenns 360
Sexual Assault.......coccevvieiiiniiniinieneneeeeee 361
Doctor Liability Under the Public Health

Law oo 361
Accuracy of Records ..........coccevveerieneeniencennens 362
DISCOVETY .evvieiiieeiieeiieeiee et 362
Burden of Proof ..o, 364
Damages .......ccccveevieeniiecieee e 364
CONCIUSION.....eviieiieeiieciie ettt 365

Chapter 17 Medical and Hospital Records Evidence
Martin A. Adams, Esq.

[17.0]

[17.1]
[17.2]
[17.3]
[17.4]
[17.5]

L

Admissibility Under the Business Records

RUIE oo, 369
A. Hospital Records ......c..cccevviervienicnccncennen. 371
B. Medical Office Records............ccoeevvveennnnen. 373
C. Inadmissible Records ........ccooovvevevevcuvnennnnn. 378
D. Electronic Records ........ccoovvvvvvivivvvvvnennenn. 379
E. Medical Records in Criminal

Proceedings ......ccccccovveernieiniiiniiiiieeene 380



[17.6] II.  Laying a Foundation ...........cccceceneiininniencennen. 383

[17.7] A. Who Can Authenticate Medical
Records?.....vvvveiiiieeeeeeeee e, 383
[17.8] B. Certification............ccccoovvenviieeeeeiiinieeeeeeenns 384
[17.9] 1. Hospital Records ........ccceecuvvecuierueennnnnn. 384
[17.10] 2. Physician’s Office Records.................. 385
[17.11] 3. Records Produced Pursuant to Subpoena
Duces Tecum........ccoeeeeeveeeecieeeeiieeens 386
[17.12] a. Contents of Certification ................ 386
[17.13] b. Notice of and Objection to
Authentication by Certification...... 387
[17.14] c. Certification of Out-of-State Office
Records.......ooovviiiiiiiiieiiieeieeeee. 388
[17.15] HI. Admissibility of Specific Entries in Hospital and
Medical Records and Related Testimony ......... 388
[17.16] A. Alcohol and Drug Abuse Entries ............... 388
[17.17] B. Entries Regarding Manner or Cause of
Accident ........oooeviiieiiiieeee e, 391
[17.18] C. Health Care Provider Testimony About
Patient’s Medical History..........cccccocueeueenne 397
[17.19] D. Prior Inconsistent Statements...................... 398
[17.20] E. Prior Consistent Statements ....................... 400
[17.21] F. Party Admissions ........cccccceeevveeneeereennnnenns 400
[17.22] G. Statements Relevant to Material Element of
ClalM ..oveeeciiecceiee e e 405
[17.23] H. Opinions Expressed in Medical Records ... 405
[17.24] I.  Reports, Letters and Other Documents in
Medical Record ........ccveeeeeeveciiiiieiceinne. 407
[17.25] 1. Medical Reports ........ccecveveveercueenneennne. 407
[17.26] N U5~ ¢ SRR 410
[17.27] J.  Records and Reports Prepared for
Litigation ...ccc.eeevveeeieeeniieneceieeeeceeeeen 411
[17.28] K. Radiogram Evidence .........cccccoeeeeiviiinnnnne 411
[17.29] 1. X-rays and the Best Evidence Rule...... 413
[17.30] 2. Authentication of X-rays...........ccceeu.... 413
[17.31] L. Incident and Accident Reports................... 415
Chapter 18 Preparation of Healthcare Professionals for Trial
Testimony
Clifford A. Bartlett, Jr., Esq.
[18.0] L INtroduCtion .......coooveuveeiieeieceee e 419
[18.1] II.  Preparation of a Witness as to Their Prior
WIIHNES .ot 419



[18.2] IIL
[18.3] IV.

Use of a Witness’s Former Testimony .............. 420
Dangers of Collateral Examination................... 421

Chapter 19 Cross-Examination of Plaintiff’s Medical Expert

[19.0] L
[19.1] 1L
[19.2]
[19.3]
[19.4] 1IL
[19.5]
[19.6]
[19.7] IV.

Bruce G. Habian, Esq.

Introduction ....c..cceeeeeevvenieninieieienenereeeens 425
Preparation ........cocccevveeniiiniiiniiinieneeeeen 425
A. The Attorney’s Knowledge ..........ccceuueneee. 425
B. Whois the EXpert? ......cccoceviriinninncnen. 426
Cross-Examination Methods...........c..ccccceveenne. 426
A. Preliminary Comments...........ccceecveeruveennenn. 426
B. Recognized Methods.......c..ccoceeviinieneenncns 427
CONCIUSION...c.uviiiiiiiiieiiieeee et 428

Chapter 20 Cross-Examination of Defendant’s Expert

[20.0] L
[20.1] 1L

[20.2] IIL

David S. Pollack, Esq.

INtroduction ....c..cceeeeeecvenienineeicenenceeeeenens 431
Cross-Examination of a Medical Expert............ 432
Preparation .........cocceevveeviiiniiniininccceee 465

Chapter 21 Technology as a Tool of Persuasion in the Trial of

[21.0] L
[21.1] 1L

[21.2] 1IL
[21.3] IV.

[21.4]
[21.5]
[21.6]
[21.7]
[21.8]

[21.9]

[21.10]
[21.11]
[21.12]
[21.13]
[21.14]
[21.15]
[21.16]
[21.17]

a Medical Malpractice Case
W. Russell Corker, Esq.

Introduction ........ccocceveeeiesiinniiniiciceeceeeeeee 471
EqQuipment .......ccccoveeviriiniiniinicnecnececeeeee 472
CoUurtroom SELUP ...cceveeeveeeireeieeeieeereieeeeeeenees 473
Organize Your Evidence ........c..ccoceveeneencennen. 474
A. Circus Ponies NotebooK ..........ccccoeveeueennen 475
B. Basic PowerPoint for Trial Lawyers .......... 476
C. Bullet-Point Presentations ...........c.ccccceuneee. 478
D. Inserting Photos and Graphics.................... 479
E. Linking Documents, Photos and Internet
WEDSIES ..o 479
F. Smart Art.....coocooiiiiiiiiiiiiecees 480
G. Emphasis Tools: Get In Focus ................... 480
H. Exhibit Numbers ......c.cccceveeiiriinninenen. 481
L TtIeS oo 481
J.  Litigation Software...........ccceeevveerveervennnnn. 482
K. iPad Litigation Software.........cc..ccccceveenen. 483
L. WIreless c.cooenuinieieieniiniineeicrcneneeecienns 485
M. Deposition Transcript Software ................. 485
N. Videotaped Deposition........c.cceceeevuereenee 486

XX



[21.18] O. Anatomy Software for iPad........................ 487
[21.19] P. Medical Illustrations...........ccccceeevvveeeeeeennnns 487
[21.20] Q. VIO .uoiiiiiiiieeieeceeeeeeeeee e 488
[21.21] R. TImaging Studies.......ccccocevveeneenenniencnnncnns 488
[21.22] S.  Trial Graphics........ccceeevverieerieerieeeieeeeeenne 489
[21.23] T. TIMENNES.......coooviiiiiiiiiieeeeeeeeees 490
[21.24] U. Chronological Lists ........ccccevveerieniiinienenne 492
[21.25] V. Flowcharts ........cccccooovviiieiiiiiciiieceeeeeeee, 492
[21.26] W. ChecKliSts .....ooovvuviiieiiiieeciiee e 493
[21.27] V.  Opening Statements ........cc.cceeeevvervueerverruernuennes 493
[21.28] VI. Examination of Witnesses.........cccoeevvveveivivvnnnnne 495
[21.29] VII. SUMMAION ..evvvveiiiiiiiiiiiiiiieieieeeeeeeeeeeeeeeeeeeeeeaans 497
[21.30] VIII. ConClUSION.......ccoovuviiieeeeeireeeeeeeeeeeeeee e 498

Chapter 22 Plaintiff’s Summation: Bringing it All Together
Barry Washor, Esq.
Matthew Maiorana, Esq.

[22.0] L Bringing it All Together.........ccccoveeneenennennen. 501
[22.1] Al SEYL.ii e 502
[22.2] B. Preparation .........ccocccevveeiieiniiennieenieenieene 502
[22.3] C. BeConfident ...........ccoevevvveeeeeeiiiineeeeeeens 504
[22.4] D. Use of Notes or Outlines ...........cccveeeeeennnee. 505
[22.5] E. Pay Close Attention to the Opposing

Counsel Summations..........ccccccveeeeevveeeennnen. 505
[22.6] F. Adversary or Colleague..........cc.cceeeerueennn. 506
[22.7] G. ODJECHONS ...eeveueieeiiieiieeiieeie et 506
[22.8] H. Know Your JUurors.......cceeveeeeeeeiineeeeeeeenns 507
[22.9] I. Useof EVidence ........cccoovvvviiveeeciveeeeeeeennnn, 508
[22.10] J. Use of Inconsistent Testimony................... 508
[22.11] K. Be Creative.....cocoveeeeeeeeceeeeeeeeeeeeeeee e 509
[22.12] L. Reference the Law of the Case................... 509
[22.13] II.  The SUMMAtION ......veveeeieeiiriieeeeeeeiineeee e e 510
[22.14] A. Introduction........cccceeeeeviiinieieeeeiiiiieeeeeeens 510
[22.15] B. OurCase.......ccoovueeieiieeereeeeeeeeeceeeeee e 511
[22.16] C. The Defense.....cccouvvevevevcveeeiiieeiieeeeeeeenn, 512
[22.17] D. Reinforcement of Our Case........................ 514
[22.18] E. The Verdict Sheet..........ccoceeeeevieeecnirennen. 514
[22.19] F. Transition to Damages ..........cccccceevveennene 515
[22.20] G. Damages.......ccocueeviieriieiiieeieeeeete e 515
[22.21] H. Final Remarks ...........cccoovvvveiiiiiiiiiieineceenn, 517

xXi



Chapter 23 The Defense Summation
Shawn P. Kelly, Esq.

[23.0] L
[23.1] 1L
[23.2] IIL
[23.3] IV.
[23.4] V.
[23.5] VL

[23.6] VIL

INtroduction ..........ooeeveevveveieeeecieeeeeeeeeeee e 521
Unit of TIME c..evvvveeeeeeeeeeeeeeeeeee e 523
Insurance and Financial Status.......................... 523
Fair Comment or Over the Line? ...................... 524
Two Similar/Dissimilar Scenarios .................... 526
Can Counsel Inquire of the Malpractice History

of Experts in Malpractice Cases?..........c.ce...... 527
CONCIUSION ...vvvvviieeeecieieeee e 527

Chapter 24 Anticipating the Jury Instructions in the Disputed
Medical Malpractice Trial
Steven E. Pegalis, Esq.

[24.0] L
[24.1] 1L
[24.2] 1IL
[24.3] V.
[24.4] V.
[24.5] VL

[24.6] VIL
[24.7] VIIL
[24.8] IX.

INtroduction ..........oeevvvveieiieeeeeeeeeeeeeeeee e 531
Establishing the Basic Facts.......c.cccoecueenieennen. 531
Burden of Proof ..........cccccooiiiiiiiiiiiiiiiee, 533
Quality Medical Care ........cccccccceeveenieneencennen. 534
Judgment ........cccoovviieiiiiinii 535
HindSight .....ooooeviieiiiiieeeceeeeee e, 537
Cause and Effect.......ccccooovvivivieiieiiiieeeeeees 538
Fair Comment.........cccccoooeiiiiiiiiiiiiiiiiieeeeeeeeeen, 540
CONCIUSION......vvviiiieeiiirieee e e 542

Chapter 25 Preserving Issues for Review
Barbara DeCrow Goldberg, Esq.
Richard J. Montes, Esq.

[25.0] L
[25.1] 1L
[25.2] 1IL
[25.3] IV.
[25.4]
[25.5]
[25.6]
[25.7]
[25.8]
[259] V.
[25.10] VL
[25.11]

Introduction .........cceeveveevieenieiiieeeeeeeeen 547
Importance of Preservation ........c..cceccceceevueenncn. 547
Offer of Proof ........ccoceevieiiiniiniiiicccceee 548
Objecting to Preserve the Issues...........ccceeueee. 551
A. Improper Questions and Trial Court

Rulings ...ccocveevieimiiiiiiiniciicececeee e 551
B. Loss of Parental Guidance.............cc..c....... 551
C. Errors in the Charge ........cccceeeeeirvinncnnnen. 552
D. Inconsistency in Jury Verdict..................... 553
E. Conduct of Court and Opposing

Counsel....c.cooieriiniinieieeeeeeeeee 556
Strategy ISSUES....cocvveviriiiriiniiriereeneeeeeeeee 559
Post-Verdict ISSUES.......ccceeviiiriiiirieniieeieeenee, 562
A. Collateral Source Hearing .......cc..ccccceeennee. 562

xxii



[25.12] B. Effect of Tax Obligations on Amount of

AW ...oooeviiiieeieeeeece e 564
[25.13] C. Preservation of Issues Concerning Weight
and Sufficiency of Evidence ...................... 565
[25.14] D. Preservation of Issues Concerning Adequacy
Of AWard.....cccoeovevieniiniiceceececee 566
[25.15] VII. CoOnClUSION......cccotverieiieeeeereeeeee e 566
Chapter 26 The Medical Indemnity Fund: Defense Counsel
Perspective
Nicholas J. Marotta, Esq.
[26.0] I The Medical Indemnity Fund...........c.ccccoeenenn. 569
[26.1] A. Who Is a “Qualified Plaintiff”?.................. 572
[26.2] B. What Constitutes a Birth-Related
“Neurological Injury”?......cc.ccceevvrvinnnnnee. 573
[26.3] C. The Allocation ISSue...........ccoovvvvvevveieinnnnnn. 576
[26.4] D. The Calculation of the Defendants’ Cost
Cash Settlement Obligation Factoring in
Attorney Fees ......ccoovveniiiniiiniiiniiiiceen 577
[26.5] E. Settlement Document Considerations......... 580

Chapter 27 The Physician-Patient Privilege in Medical
Malpractice Litigation
Raymond W. Belair, Esq.

[27.0] L INtroduction ..........coeveuvveieiieeiiiieee e 585
[27.1] II.  Scope of Waiver of Physician-Patient Privilege 587
[27.2] A. Reports of Nontestifying Physicians.......... 587
[27.3] B. Records Pertaining to Unrelated
Condition........cooveeeeiiereeciie e e 589
[27.4] C. Exchange of Medical Records.................... 591
[27.5] D. Waiver by Persons Serving in Representative
CaAPACILY .ot 591
[27.6] 1. Birth-Injury Cases........cccceceereueerueennee. 591
[27.7] 2. Wrongful-Death Actions...................... 593
[27.8] M. Private Interviews With Treating Physicians
During DiSCOVEIY ...c..eovuieevieiiiiniiiiieieeieeieeiens 594
[27.9] A. The Anker Doctrine. ..............ccoeeevvveeeeeeennnn. 594
[27.10] B. Ex Parte Interviews after HIPAA............... 596
[27.11] 1. HIPAA’s Purpose and Perceived
Problems........ccccoeeviiiiiiiiiieciieeeieee e 597
[27.12] 2. Case LaW....ccccooeeeieciieecciiee e, 598

xxiii



[27.13]
[27.14]
[27.15]

[27.16]
[27.17]
[27.18]

[27.19]
[27.20] IV.
[27.21] V.

[27.22] VL
[27.23] VIL
[27.24] VIIIL
[27.25] IX.

a. Testimony Precluded on Basis of

Ex Parte Interviews.......cccoeevvvvvnnnees 598
b. Decisions Not to Issue Orders for
Ex Parte Interviews.......cccoeevvvvvvnnnens 598
¢. Orders Issued for Ex Parte
INtEIVIEWS ..evvveeeeeecieeeeeeeeeeeeeee 599
d. Resolution: Arons v. Jutkowitz ....... 600
C. Related ISSUES.....cooovuvvviiiiiiiieeeieee e, 604
1. Professional Duty to Keep Confidential
Medical Information..........cccoeuvvvvernnnens 604
2. HIV Exception .......ccccecceevveeecieerneennnenn 605
Treating Physician as Expert Witness............... 605
Standing of Records Custodian to Resist
Disclosure of Patient’s Records ..........ccccuuee...... 610
Defendant’s Physical Condition............c...c....... 612
Actions for Alleged Wrongful Disclosure ........ 614
Miscellaneous Problems..........ccoceeeeeeeeiuveeenennn. 616
CONCIUSION.....vvviiiieiiieeeeee e 617

Chapter 28 Hospital Quality Assurance Under New York
State Law
Jeffrey C. Gerson, Esq.

[28.0] L
[28.1] 1L

[28.2]
[28.3]

[28.4]
[28.5]
[28.6]
[28.7]
[28.8]
[28.9] IIL
[28.10]
[28.11]
[28.12]

[28.13]

Governing Statutes .........coceevverveerreereenieeneenens 621
Quality Assurance and Peer Review Records

Exempt From Disclosure............cccceeeeeneenienncen. 621
A. Correspondence and Letters........c..cccceuee.. 622

B. Materials Related to Periodic Review of
Physicians’ Credentials and

COMPELENCE ....eveeeeeereerieerieeieeereeeeeesaeeennes 623
C. Protected Parties..........cccceevveeecuveeeenireennee. 623

1. Nonparty Physician or Employee......... 623

2. Defendant.........cccoovvveeeieiiiniiereeeennnnen.. 625

3. Chiropractors.......ccceeeeerreesueeseersvennenne 625
D. Protective Orders........ccccceevveeeeceeeeecnreeennnen. 626
Discoverable Records...........cccoeeeevciieeecneeeennee. 626
A. Defendant-Doctor’s Medical Records........ 627
B. Perinatal Database Information.................. 627
C. Documents Not Alleged to Have Been Used

for Quality Review Purposes...........ccccc...... 628

D. Conversations Outside the Scope of Quality
ReVIEW ....ooiiiiiiiiieeeeeee 628



[28.14] E. Documents Related to Medical Equipment

and Facilities Maintenance......................... 628
[28.15] F. Documents Obtainable but Not Obtained

During Review Proceeding ...........cccco....... 629
[28.16] G. Defendant’s Statements During Peer Review

and Quality Assurance Proceedings........... 629
[28.17] H. Patient Test ResultS........ccccccoeevvvuveeeeeeennns 630
[28.18] I.  Relevant Documents Not Prepared for Peer

Review or Quality Assurance Purposes...... 631
[28.19] J.  Inapplicability of Statute.........c..cceceevueennn. 632
[28.20] IV. Incident REpOrtS .......ccccovevieerieeniiirieesieeeieens 633
[28.21] A. Discoverability ........ccccceveeerviiensieniiienieenns 633
[28.22] B. Discoverability of Department of Health

Documents.........ccceeeeeerieenieeniie e 635
[28.23] C. Limited Protection for Reports Concerning

OULPALIENLS ...eeveeveeieereeieeiereeeee e 637
[28.24] D. Disclosure of Documents Made in Regular

Course of BUSINESS .....c.cceveevieeriensienieniene 637
[28.25] V. InCamera ReEVIEW.......cooovvuvvviiiiieiieeeeeeeenenen. 638
[28.26] VI. Protection of Documents Used by Nursing

HOMES ..ot 639
[28.27] A. Incident and Other Reports .........cccceevunnnne 639
[28.28] B. Quality Assurance Documents................... 640
[28.29] VII. Applicability of N.Y. Education Law in Federal
COUIS ittt 641

[28.30] VIII. SUMMATLY ...oovvieniiiniiiniiieieeeieeeieeeieee e 643

Chapter 29 Medication-Related Malpractice Claims
Robert P. Esgro, R.Ph., J.D.

[29.0] L OVEIVIEW ..ottt ettt et e ea 647
[29.1] II.  Types of Medication Errors .........ccoccvereeeenee 649
[29.2] A. Wrong DOSe........coocveeviieniiiiiieeieeeieeeieene 649
[29.3] B. Wrong Drug........ccoceeieniiniinenninniicniene 649
[29.4] C. Wrong Directions .........ccecceeevveeecieeeiieenineanns 650
[29.5] D. Drug Interactions........cccccevceeveeneesenseennenne 650
[29.6] E. Excessive Duration..............cccoeevuvveeeeeennnne. 650
[29.7] F. Poor Penmanship........cccccooeeeveinieninncnnnnns 651
[29.8] G. High-Risk Drugs .......cccccvveevirninninncnnncne 651
[29.9] H. Drug Utilization Review ........cc.cccceeueennene 651
[29.10] I. Patient Interaction .........ccceeeeeuvvuvevevveveeennnns 652
[29.11] HOI. Ways to Reduce Medication Errors .................. 652
[29.12] A. Electronic Prescription.........ccccecceeecveennenns 652

XXV



[29.13] B. Hospital Medication Reconciliation........... 654
[29.14] IV. Potential Defenses to Medication Malpractice

ClalMS...vviieeiieeeeiiee et 654
[29.15] A. Contributory and Comparative Negligence 654
[29.16] B. Informed Consent........cccccccccoevvvvviiivnnnnnnnnnn. 655
[29.17] C. Assumption of the Risk.......c.ccceeevvreneennnen. 656
[29.18] V.  CoONCIUSION......cvviiiieiieiieieeeeeieeeeee e 656

Chapter 30 The Brain-Damaged Baby Case From a Defendant’s
Perspective
Peter C. Kopff, Esq.

30.0] L General Considerations in Preparing for Trial.. 659

[30.1] A. Jury Selection .......cccceevieeniieniienieenieeneen 659
[30.2] B. Defendant’s Expert Witness Disclosure..... 659
[30.3] C. Theme.....ccccooiiiiiiiiiiiiieeeeeeeeeaaee 660
[30.4] D. Visual AidS.....cccocovviiviieieeieeeceee e, 660
[30.5] 1. Reasons for Using Them.........c............ 660
[30.6] 2. Enlargements.........ccccoevevveerriennennnenn 661
[30.7] E. Presence During Trial........ccceceeiiiiiincnnnen. 661
[30.8] F. Practice/Rehearse ...............cccccevvivivnnnnnnnnn. 661
[30.9] II.  Specific Preparation for the Trial in a Brain-

Damaged Baby Case ........ccccceevveerieeeieenieenen. 662
[30.10] A. Chronology ......ccccceveevervieniieniieiienieneenens 662
[30.11] B. Review of Pertinent Medical Texts............ 662
[30.12] C. American College of Obstetricians and

Gynecologists Standards .........c..cceceeveenneenn 663

[30.13] D. Literature and Publications......................... 663
[30.14] III. Identifying and Discrediting Plaintiff’s

2 q 0] AU 664
[30.15] A. PublicationsS .......ccoovvvvveeeeiiieeeeeeeeeiieeeeeeennn 664
[30.16] B. WebSite....ooooiiiiieiieieeieeceee e 665
[30.17] C. Prior Testimony ........cccocueeveeeneeenieenveennnenn 665
[30.18] IV. Attacking the Parent of the Brain-Damaged

Infant ..., 665
[30.19] A. Mother as Fact Witness......ccccccceevvvuvveennnnn. 665
[30.20] B. Mother with Expertise..........cccceveveervennnnnn. 666
[30.21] C. Mother Not Trustworthy .........cccceceveennenne 666
[30.22] D. Disputed Cause of Placenta Previa............. 667
[30.23] E. Jury Selection .......ccccceeviiiviiiniiiniinnnienen, 667
[30.24] V.  Attacking Plaintiff’s Theory of Causation at

Trial oo 667

[30.25] VI. The Defense......cccccoeevuveieieeiecieeeeeeeeeeeeeeeeeeenne 668



[30.26] A. Obstetrician Expert Witness...........cceevenn. 668
[30.27] B. Neonatologist .........cccceeveerieneeneeneenieeienns 668
[30.28] C. Pediatric Neurologist.........cceoceeeveeriueennnenne 669
[30.29] D. Pediatric Neuroradiologist...........cccceevuueenne 669
[30.30] E. Placental Pathology.........ccccoovvevivrnieinnnnns 669
[30.31] F. ECONOMISt........cceovvviiiiiiiieieeieeeieeeeees 670
[30.32] VII. CoONnClUSION.......ccovviriiiieeeeereeeeee e 670

Chapter 31 The Wrongful Death Case From a Defendant’s
Perspective—General Considerations
Peter C. Kopff, Esq.

[31.0] I General Considerations in a Wrongful Death

LawsUit....cooviiieiiiiceiee e 675
[31.1] A. Preparing to Properly Defend a Wrongful
Death Case Presents Challenges and
Opportunities for Defense Counsel............ 675
[31.2] B. Damages in a Wrongful Death Action Should
Be Defined in the Pleadings: The Complaint
and Verified Bill of Particulars .................. 676
[31.3] C. Damages in a Wrongful Death Action........ 677
[31.4] D. Self-Consumption ..........ccceeeeerveeerueenueane 677
Chapter 32 The Wrongful Death Case From a Plaintiff’s
Perspective
Lauren Pennisi, Esq.
[32.0] L INtroduction ..........coocivveieeieeiiiieee e 681
[32.1] II.  Who May Bring the Action ..........ccccceevevvernenns 681
[32.2] III. Damages Recoverable in Wrongful Death
ACHIONS .oieeiieiiieieeteeere et erre e sereesene e 682
[32.3] A. The Survival Action ........cccccevvuvvvvevvveennnnns 682
[32.4] B. Medical and Funeral Expenses................... 683
[32.5] C. Loss of INCOMEe.........ccoevuvvieiiieeeiiieeeeeeeenns 684
[32.6] D. Loss of Inheritance.........cccocevvvevevevveveeeennnns 685
[32.7] E. Loss of Parental Guidance.......................... 685
[32.8] F. Other Considerations............cccceeeuveeeeeeeennnes 687
[32.9] 1. Actions for Wrongful Death on Behalf
of Infants .......cccceeeeevieiiiciiiieieceeieeees 687
[32.10] 2. Stillborn Babies.........cccoceeeeeeeecnreenenn. 688
[32.11] 3. Videotaped Examinations Before
Trial coveeeiieeie e 688
[32.12] IV. CoONCIUSION.....cccoiiiiririieeeeeieeeeee e 689

XXvii



Contributor Biographies ..........cceceeierieneinienniennenienieeieeeeeen
Table of AUthOTILIES .....ceiveerieeiieiieieeie e

xxviii



PREFACE

In 1993, the New York State Bar Association published Medical Mal-
practice in New York. The book was designed to provide attorneys trying
these cases with practical tips and fundamental principles in one volume.

This edition is not an update. It is intended to present a more advanced
insight into various aspects of the trial of a medical malpractice case, with
many observations that apply to the trial of any case. We are fortunate to
have recognized leaders in our field contribute their knowledge and wis-
dom to give us the benefit of their experiences. It is certainly a better sub-
stitute for our own trial-and-error approach, which usually has a heavy
emphasis on the error aspect. “Seasoning” as a trial lawyer is hard to
come by. These authors give such guidance to all of us.

A special thanks must go to Daniel McMahon and his staff at the New
York State Bar Association. Their cite checking, fact checking and orga-
nizing have contributed greatly to the high-quality publication that our
readers deserve.

Robert Devine
Editor-in-Chief
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become a plaintiff's attorney. His experience as a defense attorney gave
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him a unique and valuable insight into how insurers defend and evaluate
medical malpractice lawsuits.

Mr. Washor has been widely recognized as an expert in his field and is
consistently sought after to share his knowledge and experience with
other lawyers and law students. He teaches trial advocacy at Cardozo Law
School and is a frequent lecturer in trial advocacy for the New York State
Trial Lawyers Association (NYSTLA). Since 2002, he has served on
NYSTLA's Board of Governors, and is a member of its medical malprac-
tice committee.

AMY S. WEISSMAN, ESQ.

Amy S. Weissman is a partner at Marshall, Conway & Bradley P.C.
Her areas of practice include arbitration, mediation, construction acci-
dents (involving violations of N.Y. State Labor Law), dram shop, liquor
liability law, motor vehicle, premises liability, products liability law, and
property & casualty. She received a B.A. at Lafayette College and a J.D.
at New York Law School.
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Elliott C. Winograd died in 2016. Over his 50-year legal career, Mr.
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Negotiator for the Civil Division of the Law Department for the City of
New York, and regularly donated his time as a pro bono Special Master,
mediator and arbitrator with the Supreme Court, Nassau County.

DANIEL WOODARD, ESQ.

Daniel Woodard is a partner with Phillips & Paolicelli, LLP, which
focuses on litigating medical malpractice, infant lead paint poisoning,
toxic exposure and other complex personal injury cases in New York and
New Jersey as well as other states around the country.

Mr. Woodard has a diverse background and experience in successfully
litigating numerous types of complex legal actions, including representing
individuals injured by chemical explosions, dangerous premises, children
exposed in utero to harmful chemicals causing birth defects and those
injured by defective products.

A trial lawyer at heart, Mr. Woodard has attained numerous multi-mil-
lion dollar verdicts and settlements on behalf of his clients, many of
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negligent medical care or being exposed to toxic substances and chemi-
cals. He has also successfully represented lead poisoned children, con-
struction workers injured on the job by dangerous conditions and
dangerous products and young children born with birth defects.

Mr. Woodard is licensed to practice law in New York State and New
Jersey. In addition, he is licensed to appear before the Federal Courts in
both New York and New Jersey. He is also a member of the New York
State Bar Association, the New Jersey Bar Association, the American Bar
Association, the American Association for Justice, and the New York
State Trial Lawyers Association.
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