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Fact Pattern: Michael

Michael is 17 years old and has a moderate developmental disability. He lives
with his parents. Both work, and both are active and involved advocates for their
son.
He reads at roughly a sixth-grade level. His math skills are more rudimentary, and
he has difficulty understanding money and making change in simple cash
transactions. He has difficulty navigating social situations and is easily
manipulated. Luckily, he is in a small and supportive public school where he is
well known and supported by staff and students alike.
Michael has an IEP (Individualized Education Plan), and also receives services
through the Office of People With Developmental Disabilities (OPWDD) Waiver.1
The Waiver provides him with a Care Manager (formerly known as a Service
1

The OPWDD Waiver is a Medicaid funded program. Michael is Medicaid eligible even though he is under 18 years
of age with working parents, because one of the rules that is "waived" for people in Waiver programs like this one
is the rule that a parent's income and resources are countable in determining financial eligibility for Medicaid. The
Supplemental Security Income (SSI) program does not have a similar rule, and so Michael is not yet eligible for SSI.
When he reaches 18 years of age, the SSI program will look at him as an independent adult, and so long as he does
not own more than $2,000 in countable resources, he can apply for and begin receiving an SSI check at that time.
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Coordinator) and some staff who take him out in the community to recreate and
to practice life skills.
He drives, he volunteers at a local fire department where he helps wash the
trucks and maintain the equipment. He has an unpaid internship – arranged by
his school - at a local insurance office where he makes copies, shreds documents,
and does basic scanning. He has a job coach most days.
Michael has no independent property of his own. His parents pay all his bills.
He will turn 18 in three months. His parents understand that they will need legal
authority to advocate for him once he becomes an adult, and they are considering
an application to become his court appointed guardians under Article 17A of the
SCPA.
Question:

1.
Michael's parents obtain the required physician's affirmation and
psychologist's affidavit required by the statute, both of which confirm that he has
a developmental disability which meets the statutory criteria under SCPA 1750-a.
Would you require or take any additional steps to investigate the nature and
scope of the disability?
If you believe that Michael's disability does not warrant the plenary relief
under Article 17A, how would you proceed? Would you dismiss the petition, or
convert the matter to an Article 81 sua sponte?

2.

Do you ask for any type of reporting for a personal needs (only) guardian?
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Assume that the petition is denied in favor of having Michael execute a Durable
Power of Attorney and Health Care Proxy. A few years later you hear that
Michael has executed new documents appointing a "girlfriend" who is clearly
taking advantage of him financially. His parents return to court to ask you to
reconsider their appointment.

3.
His disability has not changed. Do you entertain the petition? To what
extent do you support Michael's right to make bad decisions?

4.
Do you have any thoughts or comments on Supported Decision Making?
See https://www.includenyc.org/resources/tip-sheet/supported-decision-makingan-alternative-to-guardianship
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The Court appoints a Guardian of the Person and Property for Michael under
Article 17A.
Fast forward 5 years: Michael is now 22 years old, has graduated from high
school with an IEP diploma, and has moved out into an independent apartment,
where he has a roommate – also with a moderate developmental disability. The
apartment is close to his parents' home, and his parents continue to provide
some financial and other support. In addition, Michael receives Medicaid funded
support from a local disability service provider.
Staff visit his apartment to help him review and pay bills, grocery shop and
provide other residential supports. Staff turnover is high and assigned staff are
often young and inexperienced, and so his parents end up spending more time
than they would like in overseeing and managing this residential arrangement.
Michael is now receiving SSI as his only source of income.
Later that year, Michael's grandfather dies. The grandfather named Michael as
direct beneficiary on a life insurance policy with a $500,000 death benefit. In
order to preserve Michael's eligibility for Medicaid, the Guardian seeks approval
to establish a first party supplemental needs trust and to fund the trust with the
policy proceeds. The request is filed as a petition to withdraw funds from the
guardianship account and transfer them to the trustee of a first party
supplemental needs trust (SNT). A local bank is proposed as trustee.

5.
Would the Court appoint a Guardian ad litem (GAL) to represent Michael in
this proceeding, and if so, what criteria does the Court use in identifying GALs in
cases involving SNTs?
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The proposed SNT meets the four basic statutory criteria for first party SNTs
under federal and state law2: Michael is under 65 years of age, he has a qualifying
disability, the trust names his parents as settlors (and will be established pursuant
to court order), and the trust provides the Medicaid program with a right of
recovery upon Michael's death.

6.
Would the Court require any notice of the proceeding to establish the SNT
on the local Department of Social Services? If so, on what legal basis?

7.
Would the Court treat DSS as a party entitled only to notice pursuant to
SCPA 1753(2), or a party entitled to service of process under SCPA 1753(1)?

8.
DSS demands changes to the trust document which are not required by
statute or by NYS Regulations under 18 NYCRR 360-4.5. What weight, if any, does
the Court give to DSS counsel in proceedings to establish an SNT?

9.
Are there any additional criteria/provisions that the Court will require in a
proposed SNT?

2

1396p(d)(4)(A); NY Social Services Law 366(2)(b)(2)(iii)
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The trust is established and funded with the permission of the Court, and the
trust contains the optional language in 7-1.12(e)(2)(i) which allows the trustee to
make distributions from the SNT even if the distribution will impact benefits, so
long as the distribution puts the beneficiary in a better position.
The SNT includes a provision requiring the Trustee to account on an annual basis.
The accounting is due in January of each year, together with the annual report of
the Guardian of the Property (which in this case will be a simple "zero balance"
report, as all guardianship assets are now in the hands of the trustee).
The first annual accounting shows the following:
*
The Trustee is paying private staff to provide additional in-home support
for Michael. Michael might have staff available through the Waiver, but the
family is frustrated by the high turnover, and prefer to use privately paid staff for
many of these services, as they are more experienced and more reliable.
*
The Trustee has been paying for cable, utilities, internet and similar
expenses. The utility payments have the effect of reducing Michael's SSI by one
third.
*
The cable, utility and internet payments are not pro-rata. Rather, the
trustee is paying the expenses in full, even though there are two people living in
the apartment. Upon inquiry, the trustee tells the examiner that the other
roommate has been associating with people who seem to be taking advantage of
him and causing him to spend his own SSI income on their entertainment. The
roommate has no guardian, no involved family, and staff from the agency that is
supposed to be serving him are unhelpful, as they take the position that he can
spend his money as he wishes.
10. In reviewing the annual accounting of the trustee, and what would trigger a
request (by the examiner) that the matter be reviewed by the judge? In other
words, what do your examiners look for when reviewing SNT accountings?
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11. Assume that the Court had concerns about the administration of the trust
based on the review of the examiner, and on its own initiative directed the
trustee to file an interim accounting for the settlement of its accounts. In
reviewing the accounting, what standard of review would be applied by the
Court? Abuse of discretion? Best interest? Substituted judgment?

12. What weight would you give to Michael's opinion on the expenditures?
What if he said he wanted to pay for his roommate's share, because the
roommate was his best friend and he knew that he didn't have any money?
Phrased differently, to what extent should courts support a trustee's decision to
allow Michael to make bad decisions?

13. What is your reaction to a Trustee's use of trust to pay for services – such
as private aides – when those same services might be funded through Medicaid?
Stated more generally, how do you analyze whether a distribution qualifies as a
"supplemental need", and has that analysis changed over time?

14. Trusteeship is different from guardianship, and there is a separate and well
established body of law governing discretionary trusts. Once the court approves
the use of a trust as the appropriate management arrangement, what is the
relationship between the guardianship and the trusteeship?
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Michael and his family have had enough of this freeloading roommate. His lease
is up and there is enough money in the trust to purchase a modest townhouse in
Michael's community. The current value of the trust is currently $450,000, and
the townhome would cost $275,000 (just over 60% of the value of the trust).

15. Assume that there is no restriction on real estate purchases in the order
approving the establishment of the trust or under the terms of the trust. Is this a
purchase that the court would consider to be within the discretion of the trustee
(meaning that the Trustee could purchase the property without prior court
order)?

16. Are there any types of distributions that the court considers to be outside
of the scope of the discretion of the trustee? If so, what is the legal basis for such
a limitation?
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The Trustee is counselled to get court approval for the real property purchase
given the amount of the expense. The petition asks that title to the home be
taken in the name of the guardians (and not the trustee), because Michael is well
under the age where the Medicaid program would have a right of recovery
against his estate, and he may one day marry and have children. Taking title
outside the trust would allow the home to pass to his beneficiaries without
Medicaid estate recovery if he were to die prior to reaching the age of 55 (and
with a ten year retroactive limit after reaching 55).
DSS is served with process in the proceeding in light of its "remainder" interest,
and files objections, arguing that title must remain in the name of the trust to
protect the Department's interest.

17. Does the Trustee have an affirmative obligation to consider the
Department's interest as it does an individual remainder beneficiary in other
types of irrevocable trusts?
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Fact Pattern: Settlement in Supreme Court
Michael's parents are appointed as Guardians under Article 17A. His grandfather
is alive and well, and Michael doesn't receive a $500,000 inheritance. Instead, on
his way to visit his grandfather one afternoon he gets rear ended by a Fed Ex
delivery truck while at a traffic light and is severely injured. A lawsuit is filed in
Supreme Court, and a significant settlement is reached.
The personal injury attorney files a proceeding under Article 12 of the CPLR
seeking settlement of the lawsuit and asking the court to direct payment of the
proceeds into a first party supplemental needs trust established for Michael's
benefit. A bank is named as trustee. The court approves the request and the
trust is established and funded. Once the settlement is paid, a stipulation of
discontinuance is filed and the matter is closed.

18. What jurisdiction and/or involvement – if any – does the Surrogate's Court
have over the SNT established in Supreme Court?
Would the Surrogate's Court entertain an application for relief by the
trustee – e.g., a petition to pay caregiver compensation, purchase of a home, or
settlement of the trustee's accounts?

19. Assume the trust is administered for a number of years, and the trustee is
interested in having its accounts settled. Do the property guardians have the
authority to sign an informal settlement?
If no guardian was appointed for Michael and an informal settlement
agreement with releases was filed with his signature (or signed by his agent under
power of attorney) pursuant to SCPA 2202, would you consider Michael bound by
the agreement if he later petitions for relief against the fiduciary?
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When Worlds Collide:
State Trust Law and Federal Welfare Programs
By Ron M. Landsman, Esq., CAP

Reprinted with Permission.
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I. INTRODUCTION
´6SHFLDOQHHGVWUXVWVµ ZKLFKHQDEOHSHRSOHZLWKDVVHWVWRTXDOLI\IRU6XSSOHPHQWDO
6HFXULW\,QFRPH 66, 2DQG0HGLFDLG3DUHWKHLQWHUVHFWLRQRIWZRGLIIHUHQWZRUOGVSRYHUW\SURJUDPVDQGWKHWRROVRIZHDOWKPDQDJHPHQW,QWURGXFLQJWUXVWVLQWRWKHZRUOGRI
SXEOLFEHQHÀWVKDVUHVXOWHGLQGHHSFRQIXVLRQIRUSXEOLFEHQHÀWVDGPLQLVWUDWRUV
7UXVWVWUDGLWLRQDOO\LQYROYHZHDOWKDQGLWVPDQDJHPHQW66,DQG0HGLFDLGDUHSXEOLFEHQHÀWSURJUDPVIRUSRRUSHRSOH(YHQLIDGMXVWHGIRULQÁDWLRQWKHDVVHWOLPLWVIRU
SSI eligibility4³WKHHDVLHVWGRRUWR0HGLFDLGHOLJLELOLW\³RUD\HDU·V66,LQFRPH5 is
RIWKHVDPHRUGHURIPDJQLWXGHDVMXVWWKHIHHVIRUPRVWSULYDWHEDQNRUWUXVWÀUPV6 The
RQHYDOXDEOHDVVHWSHUPLWWHG³DSHUVRQDOUHVLGHQFH³LVHVFKHZHGDVDQDVVHWLQZHDOWK
management trusts.766,DQG0HGLFDLGDGPLQLVWUDWRUVDQGEHQHÀFLDULHVDOLNHZRXOGKDYH
1
















7KHWHUPLVQRWZHOOGHÀQHGEXWJHQHUDOO\UHIHUVWRWUXVWVGHVLJQHGWRDOORZWKHLUEHQHÀFLDULHVWRHQMR\
WKHLUEHQHÀWVZKLOHDOVRTXDOLI\LQJIRUPHDQVWHVWHGSXEOLFEHQHÀWSURJUDPVVXFKDV6XSSOHPHQWDO6HFXULW\,QFRPH 66, DQG0HGLFDLGSee6WXDUW'=LPULQJHWDO)XQGDPHQWDOVRI6SHFLDO1HHGV7UXVWV
§ 1.02, 1-3 – 1-4 (Lexis Nexis 2013); see also5RQ0/DQGVPDQ6SHFLDO1HHGV7UXVWVLQA Practical
Guide to Estate PlanningFK² -D\6ROHGHG$%$ ,QLWVÀUVWSXEOLVKHGGLVFXVVLRQ
LPSOHPHQWLQJ IHGHUDO OHJLVODWLRQ DSSURYLQJ WUXVWV WKDW FRRUGLQDWH ZLWK SXEOLF EHQHÀWV HOLJLELOLW\ WKH
&HQWHUVIRU0HGLFDUH 0HGLFDLG6HUYLFHV &06 VWDWHGWKDWDWUXVWXQGHU86&S G  $ 
 ZDV´RIWHQUHIHUUHGWRDVDVSHFLDOQHHGVWUXVWµ6WDWH0HGLFDLG0DQXDO´7UDQVPLWWDOµ*HQHUDO
DQG &DWHJRULFDO (OLJLELOLW\ 5HTXLUHPHQWV  $ KWWSZZZVKDULQJODZQHWHOGHU7UDQVPLWWDO
KWP DFFHVVHG-XQH >KHUHLQDIWHU7UDQVPLWWDO@
&UHDWHGLQ66,LVWKHIHGHUDOFDVKEHQHÀWSURJUDPIRUORZLQFRPHSHRSOHZKRDUHDJHG RU
ROGHU EOLQGRUGLVDEOHG6RFLDO6HFXULW\$FWWLW;9,DGGHG2FW3XE/WLW
,,,6WDW86&I
0HGLFDLGFUHDWHGLQLVWKHMRLQWIHGHUDOVWDWHSURJUDPSURYLGLQJPHGLFDODQGUHPHGLDOVHUYLFHV
WRWKHHOGHUO\DQGGLVDEOHGSRRU,WLVURXJKO\SDUDOOHOWR0HGLFDUHDQH[FOXVLYHO\IHGHUDOSURJUDPSURYLGLQJPHGLFDOVHUYLFHVWRWKHHOGHUO\DQGGLVDEOHGZKRJHWHPSOR\PHQWEDVHGEHQHÀWVWKURXJK6RFLDO
6HFXULW\6RFLDO6HFXULW\$FWWLW;,;DGGHG-XO\3XE/WLW, D 
6WDW86&Z0HGLFDLG·VJUHDWVLJQLÀFDQFHLVLQSURYLGLQJORQJWHUPUHPHGLDO
UHVLGHQWLDOVHUYLFHVVRPHWKLQJQRWDYDLODEOHIURPHLWKHU0HGLFDUHRUSULYDWHKHDOWKLQVXUDQFH
&RQJUHVVVHWDÀ[HGDVVHWOLPLWRIIRU66,HOLJLELOLW\LQDQGUDLVHGLWLQLQFUHPHQWVRI
IURPXQWLOLWUHDFKHGLQ86& D  %   % +DG&RQJUHVVLQFUHDVHG
WKDWOLPLWZLWKWKHFRQVXPHUSULFHLQGH[IURPWKURXJK$SULOZKHQWKH&RQVXPHU3ULFH,QGH[
IRU$OO8UEDQ&RQVXPHUV &3,8 URVHSHUFHQWWKH66,UHVRXUFHOHYHORIZRXOGVWLOOEHRQO\
7KHVHFDOFXODWLRQVDUHEDVHGRQGDWDSXEOLVKHGDW86'HSWRI/DERU%XUHDXRI/DERU6WDWLVWLFVIWSIWSEOVJRYSXEVSHFLDOUHTXHVWVFSLFSLDLW[W DFFHVVHG0D\ 
7KHPD[LPXP´IHGHUDOEHQHÀWUDWHµLQLVSHUPRQWKSee Soc. Sec. Adm., SSI Federal Payment Amounts for 2014KWWSZZZVVDJRYRDFWFROD66,KWPO DFFHVVHG1RY 
)RUH[DPSOHWKH%DQNRI$PHULFDWUXVWGHSDUWPHQWIHHIRUDSHUVRQDOWUXVWDFFRXQWFKDUDFWHUL]HGRQWKH
ZHEVLWHDVFRPSHWLWLYHKDVDEDVHIHHRISOXVSHUFHQWSHU\HDURQWKHÀUVWZLWKD
PLQLPXPDQQXDOFKDUJHRI0D[LPXP66,LQFRPHIRULVSee)LUVW%DQN 7UXVW
Trust & InvestmentsKWWSZZZÀUVWEWFRPWUXVWVLQYHVWPHQW DFFHVVHG1RY 
)LGXFLDULHVJHQHUDOO\DFFHSWWKHVH> X QLTXHDVVHWVLQFOXG LQJ UHDOHVWDWH@LQWRWUXVWDFFRXQWVWRDFFRPPRGDWHDFOLHQW·VHQWLUHSRUWIROLRRIDVVHWV7KHPRVWFRPPRQH[DPSOHRIWKLVDUUDQJHPHQWLVDEDQN
SODFLQJWKHIDPLO\KRPHRUSURSHUW\LQWRDWUXVW2QUDUHRFFDVLRQVDEDQNPD\purchase these types
RIDVVHWVEXWRQO\LIWKHEDQNKDVWKHDSSURSULDWHH[SHUWLVHDQGRQO\LQDFFRXQWVRIVLJQLÀFDQWVL]HDQG
VRSKLVWLFDWLRQ (PSKDVLVLQRULJLQDO 
2II RI WKH &RPSWUROOHU RI WKH &XUUHQF\ Comptroller’s Handbook: Asset Management – Unique and
Hard-to-Value Assets 1 (Aug. 2012); see also id. at 13 (if a trust holds real property, the trustee “must
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QRUHDVRQWREHIDPLOLDUZLWKWUXVWVVROHO\E\LQYROYHPHQWZLWK66,RU0HGLFDLG
+RZHYHUWKHIHGHUDODJHQFLHVWKDWDGPLQLVWHU66,DQG0HGLFDLG³WKH6RFLDO6HFXULW\$GPLQLVWUDWLRQ 66$ DQGWKH&HQWHUVIRU0HGLFDUH 0HGLFDLG6HUYLFHV &06 
³KDGQRFKRLFHEXWWRDGGUHVVKRZWUXVWVZRXOGÀWLQWR66,DQG0HGLFDLGHOLJLELOLW\
UHTXLUHPHQWVJLYHQ&RQJUHVV·VDXWKRUL]DWLRQRIVSHFLDOQHHGVWUXVWV7KHFRQIXVLRQDULVLQJIURPWKHPHUJHURIWUXVWODZZLWKSXEOLFEHQHÀWVLVVKDUSO\GUDZQLQWKHDJHQFLHV·
DWWHPSWVWRGHÀQHZKDWLWPHDQVIRUDWUXVWWREHIRUWKHVROHEHQHÀWRIWKHSXEOLFEHQHÀWV
UHFLSLHQW3XEOLFEHQHÀWVDGPLQLVWUDWRUVKDYHIRFXVHGRQWKHGLVWULEXWLRQVDWUXVWHHPDNHV
UDWKHUWKDQWKHÀGXFLDU\VWDQGDUGVWKDWJXLGHWKHWUXVWHH7KHDJHQFLHVKDYHLPSRVHGGHWDLOHGGLVWULEXWLRQUXOHVWKDWUDQJHIURPWKHSLFD\XQHWRWKHFRXQWHUSURGXFWLYHDQGZLWKRXW
UHJDUGDQGVRPHWLPHVFRQWUDU\WRWKHEHVWLQWHUHVWVRIWKHGLVDEOHGEHQHÀFLDU\
7KLVDUWLFOHFULWLTXHVWKHDJHQFLHV·WUHDWPHQWRIVROHEHQHÀW,WÀQGVWKDWWKHDJHQFLHVXQIDPLOLDUZLWKWUXVWODZRYHUORRNHGVWDWHWUXVWODZDVWKHVRXUFHIRUXQGHUVWDQGLQJ
ZKDWLWPHDQVIRUDWUXVWWREHIRUWKHVROHEHQHÀWRIDVSHFLÀFEHQHÀFLDU\,WLVGLYLGHG
LQWRÀYHVXEVWDQWLYHSDUWV
 3
 DUW,,UHYLHZVWKHKLVWRU\RI&RQJUHVV·VWUHDWPHQWRIWUXVWVUHJDUGLQJSXEOLFEHQHÀWV
WKURXJKLWVGHFLVLRQWREULQJWUXVWVLQVLGHSXEOLFEHQHÀWVSURJUDPV
 3
 DUW,,,GHWDLOV&06·VDQG66$·VLQWHUSUHWDWLRQVRIWKHQHZSXEOLFEHQHÀWVWUXVWVHVSHFLDOO\WKHLUGHÀQLWLRQVRI´VROHEHQHÀWµDQG´VROHO\IRUWKHEHQHÀWRIµ
 3
 DUW,9DQDO\]HVVROHEHQHÀWDVDPDWWHURIVWDWHWUXVWODZZKLFK&RQJUHVVKDGFKRVHQ
DVWKHPHFKDQLVPIRULPSOHPHQWLQJLWVSROLF\
 3
 DUW9UHYLHZVWKHUHDVRQVZK\&06·VDQG66$·VYHU\GLIIHUHQWYLHZRIVROHEHQHÀW
ZRXOGQRWEHHQWLWOHGWRGHIHUHQFHIURPWKHIHGHUDOFRXUWVXQGHUWKHSkidmore GRFWULQH
and
 3
 DUW9,RXWOLQHVDQDSSURDFK&06DQG66$PLJKWWDNHWRDFKLHYHWKHJRDOVWKH\VRXJKW
in monitoring the use of trusts.
II. CONGRESS BRINGS TRUSTS INSIDE THE PUBLIC WELFARE SYSTEM
&RQJUHVVÀUVWOHJLVODWHGRQWUXVWVDQG0HGLFDLGLQWRVWRSWKHXVHRIWUXVWVWR
DYRLG0HGLFDLG·VUHVRXUFHOLPLWVE\HOGHUVQHHGLQJORQJWHUPQXUVLQJKRPHFDUH,WWKHQ
HQDFWHGWKH´0HGLFDLGTXDOLI\LQJWUXVWµ 047 SURYLVLRQXQGHUZKLFKDWUXVWHHRIDGLVFUHWLRQDU\ÀUVWSDUW\WUXVWZRXOGEHGHHPHGWRH[HUFLVHGLVFUHWLRQWRPDNHDQ\SD\PHQWV
permitted under the terms of the trust.9$OOWUXVWLQFRPHDQGSULQFLSDOZRXOGEHDYDLODEOH





KDYHLQGHSWKNQRZOHGJHRISUXGHQWUHDOSURSHUW\PDQDJHPHQWLQFOXGLQJPDUNHWNQRZOHGJHDFFRXQWLQJDQGOHJDOH[SHUWLVHGLYHUVLÀFDWLRQRIKROGLQJVZKHUHSRVVLEOHDQGFDUHIXORYHUVLJKWDQGPRQLWRULQJ
RIHDFKDVVHW«,IWKHUHDOHVWDWHGRHVQRWSURGXFHLQFRPHIRUWKHWUXVWWKHEDQNÀGXFLDU\PXVWGHWHUPLQHZKHWKHUUHWDLQLQJWKHSURSHUW\LVLQWKHEHVWLQWHUHVWVRIWKHWUXVWµ 7KLVLVRIFRXUVHQRWWKHFDVHIRU
UHYRFDEOHinter vivos ´OLYLQJµ WUXVWVXVHGE\WKHDIÁXHQWEXWQRWZHDOWK\WRDYRLGSUREDWHEXWWKHODZ
of trusts has developed largely in the wealth management area.
)RU H[DPSOH SD\LQJ IDPLO\ PHPEHUV· WUDYHO H[SHQVHV WR YLVLW WKH GLVDEOHG EHQHÀFLDU\ see infra nn.
²DQGDFFRPSDQ\LQJWH[WDQGUHTXLULQJGLVWULEXWLRQVRQDQ´DFWXDULDOO\VRXQGµEDVLVVHHinfra nn.
DQGDFFRPSDQ\LQJWH[W
&RQVROLGDWHG2PQLEXV%XGJHW5HFRQFLOLDWLRQ$FWRI3XE/1R D 6WDW
 FRGLÀHGDW86&D N UHSHDOHG2PQLEXV%XGJHW5HFRQFLOLDWLRQ$FWRI 2%5$
· 3XE/1RWLW;,,, G  & 6WDW  
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LI WUXVWHH GLVFUHWLRQ SHUPLWWHG SD\PHQW IRU WKH EHQHÀW RI WKH HOGHU7KH FRPPRQ YLHZ
DPRQJ(OGHU/DZDWWRUQH\VLVWKDWWKHVWDWXWHZDVLQHIIHFWLYHDOWKRXJKFDVHODZVXJJHVWV
otherwise.10
1RQHWKHOHVVDIWHUVRPHWKLQJRIDQRQVODXJKWRISXEOLFLW\DERXW0HGLFDLGSODQQLQJ11
&RQJUHVVLQHQDFWHGDQHZODZDVSDUWRIWKH2PQLEXV%XGJHW5HFRQFLOLDWLRQ$FW
RI  2%5$ ·  WR DGGUHVV WKH XVH RI WUXVWV LQ 0HGLFDLG SODQQLQJ UHSODFLQJ WKH
DFW128QGHUWKHQHZUXOHVWUXVWDVVHWVRIWKH0HGLFDLGSODQQLQJVHWWORURUKLVRUKHU
VSRXVHZHUHGHHPHGDYDLODEOHLIWKHUHZHUH´DQ\FLUFXPVWDQFHVµXQGHUZKLFKSD\PHQW
FRXOGEHPDGHWRRUIRUWKHEHQHÀWRIWKHVHWWORU13 This rule applied without regard to the
SXUSRVHIRUZKLFKWKHWUXVWZDVHVWDEOLVKHGRUDQ\OLPLWDWLRQVLQLWVWHUPV14 At the same
WLPH&RQJUHVVH[HPSWHGWKUHHVSHFLÀFWUXVWVIURPWKHQHZWUXVWUXOHVWZRWRSURWHFWUHVRXUFHV DQGWKHLQFRPHWKH\JHQHUDWH DQGRQHWRVROYHDQHOLJLELOLW\SUREOHPUHODWHGWR
QRQWUXVWLQFRPH15&RQJUHVVDOVRIRUWKHÀUVWWLPHHQFRXUDJHG0HGLFDLGSODQQLQJE\H[empting from its antitransfer rules gifts to a trust for any disabled person under age 65.16
7KHGHFLVLRQWRH[HPSWVRPHWUXVWVIURPWKH0HGLFDLGWUXVWUXOHVDQGWRDFWLYHO\HQFRXUDJHGRQRUV17WRTXDOLI\IRU0HGLFDLGE\IXQGLQJWUXVWVIRUFKLOGUHQRUJUDQGFKLOGUHQ
ZLWKGLVDELOLWLHVUHÁHFWHGDVHDFKDQJHE\&RQJUHVV$OODORQJ&RQJUHVV·VJRDOKDGEHHQ
WRVWDPSRXWHYHU\YHVWLJHRI0HGLFDLGSODQQLQJE\LQGLYLGXDOVIRUWKHPVHOYHV though
10 7
 KHUHLVRQO\RQHFDVHRXWRIGR]HQVÀQGLQJQRQDYDLODELOLW\IRUVRPHRQHVHHNLQJQXUVLQJKRPHFDUH
Pollak v. Dept. of Health & Rehabilitative Servs.6RG )OD$SS'LVW cf. e.g. Barham
by Barham v. Rubin+DZ3G  Cohen v. Commr. of Div. of Med. Assistance,
0DVV1(G  2WKHUVKRZHYHUDOORZHG\RXQJDGXOWVGLVDEOHGLQDFFLGHQWVWR
SURWHFWSHUVRQDOLQMXU\UHFRYHULHVE.g. Trust Co. of Okla. v. St. of Okla. ex rel. Dept. of Human Servs.,
3G 2NOD 
11 7KHH[WUDOHJLVODWLYHDFWLYLW\WKDWSURPSWHGHQDFWPHQWRIWKH0HGLFDLGSURYLVLRQVRI2%5$·LVUHYLHZHGLQ0DU\)5DGIRUG &ODULVVD%U\DQIrrevocability of Special Needs Trusts: The Tangled Web
That is Woven When English Feudal Law is Imported into Modern Determinations of Medicaid Eligibility1$(/$-  
12 2%5$·supra n. 9 at § 13611; 107 Stat. at 622.
13 42 U.S.C. § 1396p(d)(3)(B)(i).
14 42 U.S.C. § 1396p(d)(2)(C)(i), (iii), (iv).
15 7KHVHDUHWKHVRFDOOHG G  WUXVWV86&S G  $ ² & 7KHLQFRPHWUXVW86&
S G  % GRHVQRWUDLVH´VROHEHQHÀWµLVVXHVDQGWKHUHIRUHLVQRWUHOHYDQWKHUHH[FHSWWRWKHH[WHQW
LWVWUHDWPHQWE\&06WKURZVOLJKWRQ&06·VXQGHUVWDQGLQJRIWUXVWVJHQHUDOO\
16 7KLV LV EXW RQH RI WKH ZD\V LQ ZKLFK &RQJUHVV SURYLGHV DGYDQWDJHRXV WUHDWPHQW WR LQGLYLGXDOV ZLWK
disabilities in means-tested programs without means testing the individuals with disabilities. A person
VHHNLQJ0HGLFDLGFDQWUDQVIHUDKRPHRURWKHUDVVHWVWRDGLVDEOHGFKLOGRIDQ\DJHZLWKRXWUHJDUGWRWKH
ODWWHU·VZHDOWK86&S F  $  % DQGPD\PDNHVXFKDFKLOGWKHEHQHÀFLDU\ZLWKSULRULW\
RYHU0HGLFDLGRIDQDQQXLW\XVHGWR´VSHQGGRZQµDQGTXDOLI\WKHSDUHQWIRUORQJWHUPFDUH86&
S F  ) LL 
17 7KHH[FOXVLRQIURPWKHDQWLWUDQVIHUUXOHVLQFOXGHGinter aliaJLIWVWRDWUXVWIRUDGRQRU·VVSRXVHGLVDEOHGFKLOGRIDQ\DJHDQGDQ\GLVDEOHGSHUVRQXQGHUDJH86&S F  L ² LY WKXVDOORZLQJIRUH[DPSOHDQHOGHUO\SHUVRQWRTXDOLI\IRU0HGLFDLGORQJWHUPFDUHEHQHÀWVE\IXQGLQJDWUXVW
IRUDGLVDEOHGFKLOGQLHFHRUQHSKHZRUJUDQGFKLOG
 &RQJUHVV·VRWKHUHIIRUWVLQFOXGHGDWWHPSWVWRPDNHWUDQVIHUVLOOHJDODQGZKHQWKDWGLGQRWZRUNWRPDNH
JLYLQJ0HGLFDLGOHJDODGYLFHLOOHJDOsee +HDOWK,QVXUDQFH3RUWDELOLW\DQG$FFRXQWDELOLW\$FWRI
3XE/1R6WDW  DQG%DODQFHG%XGJHW$FWRI3XE/1R
6WDW  86&E D  NQRZQSRSXODUO\DV´*UDQQ\*RHVWR-DLOµ
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not for others.19:KDW&RQJUHVVGLGE\H[HPSWLQJVSHFLDOQHHGVWUXVWVIURPWKHQHZUXOHV
and providing an exemption from the antitransfer rules for funding trusts for others with
GLVDELOLWLHVZDVWKHRSSRVLWHRILWVSUHYLRXVWUHDWPHQWRIVXFKWUXVWV,QGLYLGXDOVZLWKGLVabilities were now expressly allowed to keep assets in trust while they obtained or mainWDLQHG0HGLFDLGEHQHÀWV7KLVZDVQHZ20
7KHVHQHZUXOHVH[HPSWHGWZRNLQGVRIUHVRXUFHWUXVWVIRUSHRSOHZLWKGLVDELOLWLHV21
WKRVHZLWKDVLQJOHEHQHÀFLDU\DQGWKRVHRSHUDWHGE\QRQSURÀWVNQRZQDVSRROHGWUXVWV
ZLWKPDQ\GLVDEOHGEHQHÀFLDULHVHDFKZLWKKLVRUKHURZQDFFRXQW227KHPRVWVLJQLÀFDQW
UHTXLUHPHQWIRUERWKW\SHVRIWUXVWVLVWKDWXSRQWKHGHDWKRIWKHEHQHÀFLDU\0HGLFDLG
SURJUDPV PXVW EH UHLPEXUVHG IRU EHQHÀWV WKH\ SDLG IRU WKH EHQHÀFLDU\ ³ EHIRUH WKH
WUXVWHHFRXOGPDNHDQ\GLVWULEXWLRQVWRKHLUVRUOHJDWHHV23 In both types of trusts, a parent,
JUDQGSDUHQWOHJDOJXDUGLDQRUFRXUWPD\HVWDEOLVKWKHWUXVWRUWUXVWDFFRXQW24 Aside from
WKHVHHOHPHQWVLQGLYLGXDODQGSRROHGWUXVWVKDYHVRPHGLIIHUHQFHVSURYLGHGE\VWDWXWH
3RROHGWUXVWVEXWQRWLQGLYLGXDOWUXVWVDOVRPD\EHHVWDEOLVKHGE\WKHEHQHÀFLDULHVWKHPselves.25 There is no age limit for pooled trusts, but individual trusts must be established

19

20

21
22

23
24
25

DQG´*UDQQ\·V/DZ\HU*RHVWR-DLOµUHVSHFWLYHO\7KHIRUPHUZDVQHYHUHQIRUFHGHQIRUFHPHQWRIWKH
ODWWHUZDVHQMRLQHGRQ)LUVWDQG)LIWK$PHQGPHQWJURXQGVLQN.Y. St. Bar Ass’n v. Reno, 999 F. Supp. 710
1'1< 
&RQJUHVVKDGORQJDFFHSWHGWKDWWKLUGSDUW\WUXVWV WUXVWVVHWXSDQGIXQGHGZLWKRWKHUSHRSOH·VDVVHWV 
FRXOGEHHVWDEOLVKHGWRSHUPLWEHQHÀFLDULHVWRHQMR\WKHEHQHÀWVRIERWKWKHWUXVWDQG66,RU0HGLFDLG
as was done in, e.g., First Natl. Bank of Md. v. Dept. of Health and Mental Hygiene0G
$G  Lang v. Commonwealth Dept. of Public Welfare$G 3D DQGZeoli v.
Commr. of Soc. Servs.&RQQ  7KLVZDVDSROLF\RIQHFHVVLW\DQGSUXGHQFH7RGHQ\IDPLOLHVWKHRSSRUWXQLW\WRDVVLVWDIDPLO\PHPEHUZLWKDGLVDELOLW\ZRXOGGULYHWKHDVVLVWDQFHXQGHUJURXQG
KXUWLQJWKHEHQHÀFLDU\DQGQRWOLNHO\VDYLQJPXFKLQSXEOLFIXQGV'LVLQKHULWLQJWKHFKLOGOHDYLQJWKH
HVWDWHWRQRQGLVDEOHGVLEOLQJVZLWKQRQELQGLQJLQVWUXFWLRQVUHJDUGLQJFDUHIRUWKHGLVDEOHGFKLOGZDVE\
WKHODWHVDQRSWLRQRIODVWUHVRUWJLYHQLWVVKRUWFRPLQJVWREHXVHGRQO\LQYHU\VPDOOHVWDWHVRULQ
MXULVGLFWLRQVZLWKSUREOHPDWLFODZVRUDGPLQLVWUDWLYHSUDFWLFHVSee e.g. Ralph Moore, Estate Planning
for Families of Persons with Developmental Disabilities 0G6W3ODQ&RXQFLORQ'HYHORSPHQWDO
'LVDELOLWLHVO 
7KH6SRXVDO,PSRYHULVKPHQWSURYLVLRQVVHWIRUWKLQ86&UDQGHQDFWHGÀYH\HDUVHDUOLHU
KDGFKDQJHGWKHUHVRXUFHUXOHVIRUVSRXVHVRIQXUVLQJKRPHUHVLGHQWVVHHNLQJ0HGLFDLGEXWQXUVLQJ
KRPHUHVLGHQWVWKHPVHOYHVVWLOOXOWLPDWHO\KDGWRPHHWWKHVDPHVWULFWUHVRXUFHOLPLWV7KRVHFKDQJHV
ZHUHSUHFHGHGE\MXGLFLDODWWHPSWVDWUHOLHISee In re Rose Septagenarian0LVFG 1< 
7KLVLVVLPLODUWRWKHMXGLFLDOUHOLHIWKDWSUHFHGHGVRPHRIZKDW&RQJUHVVGLGLQ2%5$· LHWKH
QHZLQFRPHWUXVW86&S G  % ZKLFKZDVPRGHOHGRQWKHWUXVWDSSURYHGLQMiller v.
Ybarra)6XSS '&ROR DQGWKHSDUHQWDOWUXVWVXQGHU86& G  $ ZKLFK
may in part be drawn from, e.g., Trust Co. of Okla. v. St. ex rel. Dept. of Human Servs.3G
(Okla.1991).
&RQJUHVVXVHGWKH6RFLDO6HFXULW\GHÀQLWLRQRIGLVDELOLW\WKURXJKRXWSee 86&S F  $ LL
,,  % LLL  LY DQGS G  $  & DOOUHIHUULQJWR86&F D  
86&S G  & LL $SRROHGWUXVWLVEHVWOLNHQHGWRD N DFFRXQWRUPXWXDOIXQGGHSRVits are pooled for investment that everyone shares pro rataEXWHDFKSDUWLFLSDQWPDLQWDLQVKLVRUKHURZQ
DFFRXQWIRUFRQWULEXWLRQVDQGZLWKGUDZDOV
42 U.S.C. § 1396p(d)(4)(A), (C)(iv).
42 U.S.C. § 1396p(d)(4)(A), (C)(iii).
Compare 42 U.S.C. § 1396p(d)(4)(A) with 42 U.S.C. § 1396p(d)(4)(C)(iii).
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EHIRUHWKHEHQHÀFLDU\WXUQVDJH26DQGWKHQRQSURÀWPD\UHWDLQIXQGVUDWKHUWKDQUHLPEXUVH0HGLFDLG272WKHUGLIIHUHQFHVUHÁHFWWKHGLIIHUHQWQDWXUHRISRROHGWUXVWV7KHVH
PXVWEHRSHUDWHGE\DQRQSURÀWHQWLW\DOOSDUWLFLSDQWVPXVWEHGLVDEOHGDQGHDFKPXVW
KDYHKLVRUKHURZQDFFRXQW29
Regarding transfers of assets, Congress added to the existing exemptions30 transfers
´WR D WUXVW LQFOXGLQJ D WUXVW GHVFULEHG LQ VXEVHFWLRQ G   HVWDEOLVKHG VROHO\ IRU WKH
EHQHÀWRIµWKHLQGLYLGXDO·VGLVDEOHGFKLOGDQG´WRDWUXVW LQFOXGLQJDWUXVWGHVFULEHGLQ
VXEVHFWLRQ G  HVWDEOLVKHGVROHO\IRUWKHEHQHÀWRIµDQ\GLVDEOHGLQGLYLGXDOXQGHUDJH
65.31´6ROHO\IRUWKHEHQHÀWRIµZDVXVHGWKUHHWLPHVRQFHWRGHVFULEHH[HPSWSRROHG
trusts32DQGWZLFHLQSDUDOOHOSURYLVLRQVWRGHVFULEHWKHWUXVWVWRZKLFKH[HPSWWUDQVIHUV
FRXOGEHPDGH7KHWHUPVROHEHQHÀWDOVRDSSHDUVWZLFHERWKWLPHVUHJDUGLQJWUDQVIHUV
WRRUIRU´WKHVROHEHQHÀWRIWKHLQGLYLGXDO·VVSRXVHµ33
&RQJUHVVH[WHQGHGWKH2%5$·WUXVWUXOHVWR66,LQLWUHLQWURGXFHGDQDQWLWUDQVIHUUXOHIRU66,ZKLFKKDGEHHQGURSSHGLQ34 The SSI provisions are similar,
EXWQRWLGHQWLFDOWRWKHSULRU0HGLFDLGSURYLVLRQ35:KHWKHU&RQJUHVVLQWHQGHGGLIIHUHQW
26
27

29
30
31
32
33
34
35










86&S G  $ E\FRQWUDVWWKHUHLVQRDJHOLPLWLQ86&S G  & 
42 U.S.C. § 1396p(d)(4)(C)(iv).
42 U.S.C. § 1396p(d)(4)(C)(i).
86&S G  & LLL UHTXLUHVWKDW´>D@FFRXQWVLQWKHWUXVWDUHHVWDEOLVKHGVROHO\IRUWKHEHQHÀW
RILQGLYLGXDOVZKRDUHGLVDEOHG«µ
7UDQVIHUVWRDVSRXVHRUGLVDEOHGFKLOGZHUHSUHYLRXVO\SHUPLWWHG7KHFKDQJHLVQRWHGLQ86&$
S F  % KLVWQQDPHQGV :HVW 
86&S F  % LLL  LY 
See 42 U.S.C. § 1396p(d)(4)(C)(iii).
86&S F  % L  LL 
)RVWHU&DUH,QGHSHQGHQFH$FWRI )&,$ 3XE/1RWLW,, D 6WDW
 86&E H 
7KHSDUDOOHOSURYLVLRQVDUH86&S G  ²  DQGE H  ²  DQGWKHVXESDUDJUDSK
QXPEHUVFRUUHVSRQGH[FHSWWKDWWKHRUGHURI  DQG  DUHVZLWFKHGLQWKH66,VWDWXWH2QHGLIIHUHQFH
WKURXJKRXW LV WKDW WKH 66, SURYLVLRQ GRHV QRW GLVFXVV LQFRPH RU WKH HIIHFW RQ LQFRPH7KH 0HGLFDLG
provisions say:
  7KHVHSURYLVLRQVDSSO\IRUGHWHUPLQDWLRQVRIHOLJLELOLW\DQGDPRXQWRIEHQHÀWVDQLQFRPHUHODWHG
QRWLRQ66,FRQFHUQVRQO\GHWHUPLQDWLRQVRIUHVRXUFHV
  $ $WUXVWLVGHHPHGWREHHVWDEOLVKHGE\DQLQGLYLGXDOLIKLVRUKHUUHVRXUFHVIXQGLWDWDOODQGLIWKH
WUXVWLWVHOIZDVHVWDEOLVKHGRWKHUWKDQE\ZLOOE\WKHLQGLYLGXDOVSRXVHRUDFRXUWRUDJHQF\DFWLQJRQ
KLVEHKDOIRUDWKLVUHTXHVW66,GLVSHQVHVZLWKWKHOLVWRIZKRPD\FUHDWHWKHWUXVWDQGLWFKDQJHVWKH
UHOHYDQFHRIWKHZLOO:KLOH0HGLFDLGUHDFKHVWUXVWVHVWDEOLVKHG´RWKHUWKDQE\ZLOOµ66,UHDFKHVWUXVWV
´LIDQ\DVVHWV>RIWKHLQGLYLGXDORUVSRXVH@«DUHWUDQVIHUUHGWRWKHWUXVWRWKHUWKDQE\ZLOOµ
  % )RUDWUXVWZLWKDVVHWVRIWKHLQGLYLGXDODQGDQ\RQHHOVHWKH0HGLFDLGWUXVWUXOHVDSSO\WRWKH
SRUWLRQRIWKHWUXVWDWWULEXWDEOHWRWKHLQGLYLGXDO66,FDVWVWKHQRWLRQLQWHUPVRIDVVHWVWUDQVIHUUHGWRWKH
trust.
  & 6DPHUXOHVDSSO\ZLWKRXWUHJDUGWRSXUSRVHRIWUXVWWUXVWHHGLVFUHWLRQUHVWULFWLRQVRQZKHQRU
whether distributions may be made or what they may be used for.
  $ 6DPHUHVRXUFHVRIUHYRFDEOHWUXVWDUHDYDLODEOH0HGLFDLGVSHOOVRXWWKDWSD\PHQWVWRWKHLQGLYLGXDODUHLQFRPHDQGSD\PHQWVWRDQ\RQHHOVHDUHWUDQVIHUVRIDVVHWV
  % )RULUUHYRFDEOHWUXVWVLISD\PHQWVIURPDVVHWVPD\EHPDGHXQGHU´DQ\FLUFXPVWDQFHVµWKHQ
VXFKDVVHWVDUHDYDLODEOHSD\PHQWVIRUWKHLQGLYLGXDODUHLQFRPHDQGIRUVRPHRQHHOVHDUHWUDQVIHUV,I
no payments may be made, then funding was a transfer. SSI says only that if payment may be made, the
asset is available.
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WUHDWPHQWLVQRWFOHDUEXWWKDWLVEH\RQGWKHVFRSHRIWKLVDUWLFOHRWKHUWKDQZLWKUHVSHFW
WRVROHEHQHÀW36
III. CMS AND SSI IMPLEMENT THE TRUST PROVISIONS
A. CMS: Transmittal 64
7RLPSOHPHQWWKH2%5$·WUXVWSURYLVLRQV&0637 amended its State Medicaid
Manual,ZULWLQJRUDGGLQJ6HFWLRQV²LQ7UDQVPLWWDO39 To a large extent,
CMS only restated the statutory language. It also addressed the unique situation of 42
86&S G  % WUXVWVDFNQRZOHGJHGWKHVWDWHODZQDWXUHRIWUXVWVDQGDWWHPSWHGWRGHÀQHVROHEHQHÀWDQG´VROHO\IRUWKHEHQHÀWRIµ
,Q7UDQVPLWWDO&06VDLGWKDWDWUXVWLV´IRUWKHVROHEHQHÀWµRIDSHUVRQ´LIWKH
WUXVWEHQHÀWVQRRQHEXWWKDWLQGLYLGXDOZKHWKHUDWWKHWLPHWKHWUXVWLVHVWDEOLVKHGRUDW
DQ\WLPHLQWKHIXWXUHµ&RQYHUVHO\DWUXVWRUWUDQVIHULVQRWIRUVRPHRQH·VVROHEHQHÀWLILW
´SURYLGHVIRUIXQGVRUSURSHUW\WRSDVVWRDEHQHÀFLDU\ZKRLVQRWµLQRQHRIWKHWKUHHFDWHJRULHVWRZKRPH[HPSWWUDQVIHUVFDQEHPDGH40+RZHYHUDWUXVWFDQVWLOOPDNHDSRVW
PRUWHPGLVSRVLWLRQ´>7@KHWUXVWPD\SURYLGHIRUGLVEXUVDORIIXQGVWRRWKHUEHQHÀFLDULHV
SURYLGHGWKHWUXVWGRHVQRWSHUPLWVXFKGLVEXUVDOVXQWLOWKH6WDWH·V>UHLPEXUVHPHQW@FODLP




36

37



39
40

  0HGLFDLGKDVWKHWKUHHH[HPSWWUXVWV7KH66,SURYLVLRQE H  FURVVUHIHUHQFHVWZRRIWKHP
´7KLVVXEVHFWLRQVKDOOQRWDSSO\WRDWUXVWGHVFULEHGLQVXESDUDJUDSK $ RU & RIVHFWLRQS G  RI
WKLVWLWOHµ
  $SSOLFDWLRQWREHZDLYHGZKHUHWKHUHLVXQGXHKDUGVKLSXQGHUVWDQGDUGVGHWHUPLQHGE\WKH6HFUHWDU\
WKH66,SURYLVLRQE H  GLUHFWVWKH66$&RPPLVVLRQHUWRDSSO\WKHXQGXHKDUGVKLSZDLYHU
7KHPRUHFRPSOLFDWHGLVVXHLVZKHWKHUWKH0HGLFDLGSURJUDPVLQ66,VWDWHV³ZKLFKDUHUHTXLUHGWR
SURYLGH0HGLFDLGWRDOO66,EHQHÀFLDULHV³DUHDOORZHGWRGHQ\EHQHÀWVWRVRPHRQHRQ66,EHFDXVHWKH
SHUVRQ·V G  WUXVWGRHVQRWPHHWVWDWHUHTXLUHPHQWV%HIRUHWKH66,WUXVWDPHQGPHQWVERWK&06DQG
66$WRRNWKHYLHZWKDWWKHVHSURJUDPVZHUHDOORZHGWRGRVR7KHRQHFRXUWWRORRNDWWKLVLVVXHFORVHO\
FDPHWRWKHFRQWUDU\YLHZLQSDUWEHFDXVHQHLWKHUDJHQF\KDGDGGUHVVHGWKHTXHVWLRQDQHZVLQFHWKH
HQDFWPHQWRIWKH66,WUXVWUXOHVLewis v. Alexander)5' ('3D aff’d on other
grounds)G G&LU 2QHFRXUWKHOGDQGRWKHUVDVVXPHWKDWWKHWUXVWH[HPSWLRQUXOHV
are mandatory. Lewis v. Alexander)G G&LU aff’g)5' ('3D
 FLWLQJNorwest Bank of N.D. v. Doth)G WK&LU Horowitz ex rel. Horowitz
v. Apfel)6XSSG ('1< aff’d on other grounds, 29 Fed. Appx. 749 (2d Cir.
2002); Sullivan v. Co. of Suffolk)6XSSG ('1< aff’d on other grounds, 174
)G G&LU 2QHFRXUWLVWRWKHFRQWUDU\Keith v. Rizzuto, 212 F.3d 1190 (10th Cir. 2000); see
also Wong v. Doar)G² G&LU  GLFWD 
7KH DJHQF\ UHVSRQVLEOH IRU WKH 0HGLFDUH DQG 0HGLFDLG SURJUDPV DW WKH WLPH RI 7UDQVPLWWDO  ZDV
QDPHG WKH +HDOWK &DUH )LQDQFLQJ$GPLQLVWUDWLRQ ,WV QDPH ZDV FKDQJHG LQ  WR WKH &HQWHUV IRU
0HGLFDUH 0HGLFDLG6HUYLFHV &06 
The State Medicaid Manual LVD&06SXEOLFDWLRQWKDWSURYLGHVJXLGDQFHWRVWDWH0HGLFDLGDJHQFLHV
CMS, State Medicaid Manual KWWSZZZFPVJRY5HJXODWLRQVDQG*XLGDQFH*XLGDQFH0DQXDOV
3DSHU%DVHG0DQXDOV,WHPV&06KWPO DFFHVVHG -DQ   7KH QDPH LV VRPHWKLQJ RI D
misnomer; it is not a model manual. Similar to the Program Operations Manual System (POMS), it is
QRWWKHSURGXFWRIUXOHPDNLQJEXWDSSHDUVWRUHÁHFWVXEVWDQWLDODJHQF\HIIRUWWRH[SODLQDQGKHOSUHDGHUV
understand its programs.
Transmittal 64, supra n. 1.
Id. at § 3257(B)(6), para. 3.

32

NAELA Journal

[Volume 10, Number 1

LVVDWLVÀHGµ41&06DGGHGWKDWWREH´IRUWKHVROHEHQHÀWRIµDQLQGLYLGXDODWUXVW´PXVW
SURYLGHIRUWKHVSHQGLQJRIWKHIXQGVLQYROYHGIRUWKHEHQHÀWRIWKHLQGLYLGXDORQDEDVLVWKDWLVDFWXDULDOO\VRXQGEDVHGRQWKHOLIHH[SHFWDQF\RIWKHLQGLYLGXDOLQYROYHGµ42
3UHVXPDEO\WKLVSURYLVLRQPDGHVXUHWKDWQRRQHHOVHZRXOGUHFHLYHDQ\EHQHÀWIURP
WKHWUXVW%XWWKLVUHVWULFWLRQGRHVQRWDSSO\WRWUXVWVWKDWLQFOXGHDSD\EDFNWRWKHVWDWH
0HGLFDLGDJHQF\43LHLIWKHVWDWH0HGLFDLGDJHQF\LVHQWLWOHGWRSD\EDFNVROHEHQHÀW
GRHVQRWUHTXLUHWKHIXQGVEHGLVSHUVHGWRRUIRUWKHEHQHÀWRIWKHEHQHÀFLDU\GXULQJKLV
RUKHUDQWLFLSDWHGOLIHH[SHFWDQF\,IDSDUHQWRUJUDQGSDUHQWIXQGLQJDWUXVWIRUDGLVDEOHG
FKLOGRUJUDQGFKLOGZDQWVWRHQMR\WKHH[FOXVLRQVXQGHU F  % LLL RU LY UHVSHFWLYHO\
LQZKLFKSD\EDFNLVQRWRWKHUZLVHUHTXLUHGKHRUVKHFDQVDWLVI\VROHEHQHÀWE\DGGLQJ
SD\EDFNLQOLHXRI´DFWXDULDOO\VRXQGµODQJXDJH
B. SSI: Program Operations Manual System (POMS)
:LWK&RQJUHVV·VH[WHQVLRQRIWKH0HGLFDLGWUXVWUXOHVWR66,44 the SSI unit of SSA
DOVRKDGWRDGGUHVVWKHPHDQLQJRIVROHEHQHÀW/LNH&0666$SURSHUO\DFNQRZOHGJHG
WKDWWUXVWVDUHFUHDWXUHVRIVWDWHODZ45 Unlike CMS, SSA had no reason to defer to the
VWDWHVVLQFH66,LVH[FOXVLYHO\DIHGHUDOSURJUDP$OVRXQOLNH&0666$ZDVQRWLPSOHPHQWLQJLWVRZQVWDWXWHWKHH[FHSWLRQVWRLWVDQWLWUXVWUXOHVDUHE\VWDWXWRU\FURVVUHIHUHQFHWRWKHVDPHWUXVWVH[HPSWHGXQGHUWKH0HGLFDLGVWDWXWH46 Again unlike CMS, SSA
DWWHPSWHGWRSURYLGHGLUHFWLRQVWRVWDIIDERXWVSHFLÀFVWDWHWUXVWODZLVVXHV8QOLNH&06
66$DGGUHVVHGQRWRQO\VROHEHQHÀWZKLFKLVLQWKHIHGHUDOVWDWXWHEXWDOVRDUDQJHRI
state trust issues.
:LWKUHVSHFWWRVROHEHQHÀW66$ZDVOR\DOWRWKHSULQFLSOHRIFRQJUHVVLRQDOLQWHQW
inferring different meanings where Congress used slightly different words, and distinJXLVKLQJ´IRUWKHEHQHÀWRIµIURP´IRUWKHVROHEHQHÀWRIµ,QODQJXDJHUHGROHQWRI7UDQVPLWWDO66$H[SODLQHGWKDWDWUXVWLVHVWDEOLVKHGIRUWKHEHQHÀWRIDQLQGLYLGXDO
LISD\PHQWV«IURPWKH«WUXVWDUHSDLGWRDQRWKHUSHUVRQ«VRWKDWWKHLQGLYLGXDO
derives VRPHEHQHÀW from the payment (emphasis added).47

41
42
43
44

Id. at § 3257(B)(6), para. 4.
Id. at § 3257(B)(6), para. 3.
Id. at § 3257(B)(6), para. 4.
&RQJUHVV ORJLFDOO\ HQRXJK GLG QRW H[WHQG WR 66, WKH TXDOLÀHG LQFRPH WUXVW SURYLVLRQ  86& 
1396p(d)(4)(B), see supra QDQGDFFRPSDQ\LQJWH[W ZKLFKZDVRQO\HQDFWHGWRFRGLI\DFRXUWGHFLVLRQWKDWVROYHGDSUREOHPXQLTXHWR0HGLFDLGORQJWHUPFDUH$VLGHIURPWKDW66,LVRQO\GHVLJQHGWR
SURYLGHDÁRRURQLQFRPHLWPDGHQRVHQVHWRDOORZLQGLYLGXDOVWRTXDOLI\E\DUWLÀFLDOO\ORZHULQJWKHLU
RWKHULQFRPHWKURXJKDWUXVWPHFKDQLVP
45 32066,& ´7UXVWVDUHRIWHQFRPSOH[OHJDODUUDQJHPHQWVLQYROYLQJ6WDWHODZDQGOHJDOSULQFLSOHVWKDWUHTXLUHREWDLQLQJOHJDOFRXQVHOµ see also 32066,%I ´,QWKHFDVHRIDOHJDOO\
FRPSHWHQWGLVDEOHGDGXOWDSDUHQW«PD\HVWDEOLVKD¶VHHG·WUXVWXVLQJDQRPLQDODPRXQWRIKLVRUKHU
RZQPRQH\RULI6WDWHODZDOORZVDQHPSW\RUGU\WUXVWµ 
46 See 86&E H  %XWQRWHWKH66,DQWLWUDQVIHUSURYLVLRQUHVWDWHVWKHODQJXDJHRIWKH0HGLFaid statute. Cf. 86&E F  & LL ,,,  ,9 ZLWK86&S F  % LLL  LY 
47 POMS SI 01120.201F.1.
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$WUXVWLVIRUWKHVROHEHQHÀWRIDQLQGLYLGXDO
LIWKHWUXVWEHQHÀWVno one but that individual «DWDQ\WLPHIRUWKHUHPDLQGHURIWKH
LQGLYLGXDO·VOLIH HPSKDVLVDGGHG 

$IWHUSDLQVWDNLQJO\PDNLQJWKLVGLVWLQFWLRQ66$ZLWKRXWH[SODQDWLRQGLVUHJDUGHGLWDQG
VDLGWKDWLQGLYLGXDOVSHFLDOQHHGVWUXVWV´IRUWKHEHQHÀWRIµDGLVDEOHGLQGLYLGXDOXQGHU G
 $ DOVRPXVWEHIRUWKDWSHUVRQ·VVROHEHQHÀW496ROHEHQHÀWSUHFOXGHGDSURYLVLRQWKDW
ZRXOG´SURYLGHEHQHÀWVWRRWKHULQGLYLGXDOVRUHQWLWLHVGXULQJWKHGLVDEOHGLQGLYLGXDO·V
OLIHWLPHµ50EXWLWWKHQSURYLGHGDVDQ´>H@[FHSWLRQWRWKHVROHEHQHÀWUXOHIRUWKLUGSDUW\
SD\PHQWVµDQ\´>S@D\PHQWVWRDWKLUGSDUW\WKDWUHVXOWLQWKHUHFHLSWRIJRRGVRUVHUYLFHV
E\WKHWUXVWEHQHÀFLDU\µ51
In 2012, SSA added an example to POMS to show that reimbursing family members
IRUWUDYHOH[SHQVHVWRYLVLWWKHWUXVWEHQHÀFLDU\ZDVQRWIRUWKHVROHEHQHÀWRIWKHEHQHÀFLDU\5266$UHFRQVLGHUHGLQWKHIDFHRIYLJRURXVSURWHVWVIURPFKDULWLHVDQGVSHFLDOQHHGV
WUXVWDWWRUQH\VÀUVWE\UHPRYLQJWKHH[DPSOH53 but ultimately substituting rules54 that limit
SD\PHQWIRUWKLUGSDUW\WUDYHOWRWZRQDUURZH[FHSWLRQV55

 POMS SI 01120.201F.2.
49
8QGHUWKHVSHFLDOQHHGVWUXVWH[FHSWLRQWKHWUXVWPXVWEHHVWDEOLVKHGIRUDQGXVHGIRUWKHEHQHÀWRIWKH
GLVDEOHGLQGLYLGXDO66$KDVLQWHUSUHWHGWKLVSURYLVLRQWRUHTXLUHWKDWWKHWUXVWEHIRUWKHVROHEHQHÀW
of the individual.
POMS SI 01120.203B.1.e.
50 Id.
51 32066,)E3D\PHQWRIDGPLQLVWUDWLYHH[SHQVHVZDVDIXUWKHUSHUPLVVLEOHH[FHSWLRQWR
WKHVROHEHQHÀWUXOH32066,)F
52
([DPSOH³7UXVWSURYLVLRQWKDWLVQRWIRUWKHVROHEHQHÀWRIWKHWUXVWEHQHÀFLDU\$Q66,UHFLSLHQWLV
DZDUGHGDFRXUWRUGHUHGVHWWOHPHQWWKDWLVSODFHGLQDQLUUHYRFDEOHWUXVWRIZKLFKKHLVWKHEHQHÀFLDU\
7KHWUXVWGRFXPHQWLQFOXGHVDSURYLVLRQSHUPLWWLQJWKHWUXVWHHWRXVHWUXVWIXQGVWRSD\IRUWKH66,
UHFLSLHQW·VIDPLO\WRÁ\IURP,GDKRWRYLVLWKLPLQ1HEUDVND7KHWUXVWLVQRWHVWDEOLVKHGIRUWKHVROH
EHQHÀWRIWKHWUXVWEHQHÀFLDU\EHFDXVHLWSHUPLWVWKHWUXVWHHWRXVHWUXVWIXQGVLQDPDQQHUWKDWZLOO
EHQHÀWWKH66,UHFLSLHQW·VIDPLO\ÀQDQFLDOO\
POMS SI 01120.201F.2, quoted in ElderLawAnswers, POMS Changes Tighten Interpretation of ‘Sole
%HQHÀW·5XOHIRU G  $ 7UXVWV ODVWPRGLÀHG-DQ KWWSZZZHOGHUODZDQVZHUVFRPSRPV
FKDQJHVWLJKWHQLQWHUSUHWDWLRQRIVROHEHQHÀWUXOHIRUGDWUXVWV DFFHVVHG-XQH 
53 ElderLawAnswers, SSA Removes Controversial POMS Language, But Planners Remain in Limbo,
KWWSDWWRUQH\HOGHUODZDQVZHUVFRPVVDUHPRYHVFRQWURYHUVLDOSRPVODQJXDJHEXWSODQQHUVUHPDLQLQ

OLPER DFFHVVHG-XQH 
54 ElderLawAnswers, 66$5HYLVHV32063HUPLWV)LUVW3DUW\7UXVWVWR3D\IRU1RQ%HQHÀFLDU\7UDYHO
in Some Cases, KWWSDWWRUQH\HOGHUODZDQVZHUVFRPVVDUHYLVHVSRPVSHUPLWVÀUVWSDUW\WUXVWVWRSD\
IRUQRQEHQHÀFLDU\WUDYHOLQVRPHFDVHV DFFHVVHG-XQH 
55 3D\PHQWIRUWKLUGSDUW\WUDYHOLVSHUPLWWHGRQO\LI´QHFHVVDU\LQRUGHUIRUWKHWUXVWEHQHÀFLDU\WRREWDLQ
PHGLFDOWUHDWPHQWµRUWR´HQVXU>H@WKHVDIHW\DQGRUPHGLFDOZHOOEHLQJRI>DQ@LQGLYLGXDOµOLYLQJLQD
QXUVLQJKRPHJURXSKRPHRUDVVLVWHGOLYLQJIDFLOLW\32066,)E
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IV. THE PROPER MEANING OF SOLE BENEFIT TRUST COMES FROM THE STATE LAW OF TRUSTS
A. State Trust Law Provides a Clear, Comprehensive Meaning That Conforms to Congressional Intent
&RQJUHVVFKRVHWRXVHWUXVWVFUHDWXUHVRIVWDWHODZDVWKHPHFKDQLVPIRUFRRUGLQDWLQJSULYDWHDVVHWVDQGPHDQVWHVWHGSXEOLFEHQHÀWV56DQGJUDQWLQJVSHFLDOWUHDWPHQWIRU
FHUWDLQIHGHUDOSURJUDPVIRUEHQHÀFLDULHVRIWUXVWVDQGIRUWKHGRQRUVRIVXFKWUXVWV7KHVH
WUXVWVDOOKDYHWREHIRUWKH´VROHEHQHÀWµRIWKHWUXVWEHQHÀFLDU\7KHUHLVQRJHQHUDO
IHGHUDOODZRIWUXVWVQRULVVROHEHQHÀWDWHUPRIDUWLQVWDWHWUXVWODZ57 but familiar state
WUXVWODZSULQFLSOHVSURYLGHDQLQWHUSUHWDWLRQWKDWFRQIRUPVSUHFLVHO\WR&RQJUHVV·VLQWHQW
LQ SURYLGLQJ VSHFLDO WUHDWPHQW IRU EHQHÀFLDULHV RI WUXVWV HVWDEOLVKHG ´VROHO\ IRUµ WKHLU
EHQHÀWDQGWKHGRQRUVWRVXFKWUXVWV
7KHQRWLRQRIEHQHÀWRUEHQHÀFLDOLQWHUHVWLVIXQGDPHQWDOLQWKHODZRIWUXVWV$GGLQJ´VROHµRU´VROHO\IRUµDGGUHVVHVDQRWKHUIXQGDPHQWDOWUXVWHHGXW\WKHGXW\WREHLPSDUWLDOLQPDQDJLQJWKHWUXVWIRUWKHEHQHÀWRIDOOEHQHÀFLDULHV7RJHWKHUWKHVHSURYLGH
DGHÀQLWHDQGGHÀQLWLYHPHDQLQJRIZKDW&RQJUHVVVRXJKWWRDFKLHYHLQXVLQJWUXVWVDV
SDUWRIWKHSXEOLFEHQHÀWVV\VWHPWKHQHHGVDQGZHOIDUHRIWKHSHUVRQZLWKDGLVDELOLW\
KDYHDEVROXWHSULRULW\RYHUWKRVHRIDQ\RWKHUEHQHÀFLDU\LQDOODVSHFWVRIWKHWUXVWHH·V
management of the trust.
7KHEHQHÀFLDU\LVRQHRIWKHWKUHHHVVHQWLDOHOHPHQWVRIDWUXVW59%HQHÀFLDULHVDUH
WKHLQGLYLGXDOVXVXDOO\QDPHGLQWKHWUXVWGRFXPHQWWRZKRPWKHWUXVWHHRZHVWKHGXW\
56 See Lewis, )GDW&RQJUHVVKDVRIFRXUVHGRQHWKHVDPHLQRWKHUVLWXDWLRQVLQZKLFKRQHSDUW\
PDQDJHVSURSHUW\IRUWKHEHQHÀWRIDQRWKHUe.g.(PSOR\HH5HWLUHPHQW,QFRPH6HFXULW\$FW (5,6$ 
3XE/1R6WDW  DOWKRXJKVRPHWKLQNWKHFRPELQDWLRQKDVQRWDOZD\VEHHQD
happy one. See -RKQ+/DQJEHLQThe Supreme Court Flunks Trusts, S. Ct. Rev. 207, 209–211, 211–212,
²  
57 7KHSKUDVHDSSHDUVEXWW\SLFDOO\RQO\DVDPRUHHPSKDWLFVWDWHPHQWRIWKHQRWLRQRIEHQHÀW e.g., “failing
WRDFWIRUWKHVROHEHQHÀWRIWKHEHQHÀFLDULHVµ Markert v. PNC Fin. Servs. Group, Inc.)6XSSG
 ('3D In re Roman Catholic Archbishop of Portland in Or.%5 %DQNU'
2U ,WLVGLIIHUHQWIURP´VROHEHQHÀFLDU\µWUXVWVZKRVHRQHEHQHÀFLDU\JHWVLQFRPHDQGJHWVRU
FRQWUROVSULQFLSDOHLWKHUGXULQJWKHEHQHÀFLDU\·VOLIHWLPHRUDWKLVRUKHUGHDWKSee0DUN/$VFKHUHW
al., Scott and Ascher on Trusts § 12.2.1 (5th ed., Aspen 2006).
 $VXVHGE\&06DQG66$WKLVSKUDVHLQFOXGHVWKHWUXVWVLGHQWLÀHGE\ERWKWKHUHVRXUFHDQGWUDQVIHU
H[FOXVLRQV86&S G  $ DQG F  % L ² LY UHVSHFWLYHO\7KHVLPLODUSKUDVHLQ G 
& LLL  ´$FFRXQWV«HVWDEOLVKHGVROHO\IRUWKHEHQHÀWRILQGLYLGXDOVµ UHIHUULQJWRSRROHGWUXVWVKDV
DGLIIHUHQWSXUSRVHWROLPLWWKHXVHRI G  & WUXVWVDFFRXQWVWRGLVDEOHGLQGLYLGXDOVH[FOXGLQJWKH
non-disabled.
59 Restatement of the Law Third, Trusts § 2. The others are the trustee and the property the trustee manages
IRUWKHEHQHÀFLDU\·VZHOIDUH$WUXVWLVDÀGXFLDU\UHODWLRQVKLSLQYROYLQJSURSHUW\´VXEMHFWLQJWKHSHUVRQ
ZKRKROGVWLWOHWRWKHSURSHUW\>WKHWUXVWHH@WRGXWLHVWRGHDOZLWKLWIRUWKHEHQHÀWRIFKDULW\RUIRURQH
RUPRUHSHUVRQVDWOHDVWRQHRIZKRPLVQRWWKHVROHWUXVWHHµ,WPD\DSSHDUWRH[LVWIRUDWLPHZLWKRXW
DEHQHÀFLDU\EHFDXVHWKHEHQHÀFLDU\PD\QRWEHLGHQWLÀHGZLWKVSHFLÀFLW\DWÀUVWDQGSRVVLEO\IRUD
long time (viz.WKHXQERUQFKLOGUHQRIDFODVVRILQGLYLGXDOVRQHRIZKRPPD\EHWKHSURYHUELDOIHUWLOH
RFWRJHQDULDQ DIWHUDWUXVWLVFUHDWHG´%XW>L@QDPRUHFRPSUHKHQVLYHVHQVHHYHQDWWKHRXWVHW>HYHU\@
WUXVWKDVH[LVWLQJEHQHÀFLDULHVE\LPSOLFDWLRQRIODZWKHUHYHUVLRQDU\EHQHÀFLDULHVZKRVHLQWHUHVWVPD\
RUPD\QRWHYHQWXDOO\PDWHULDOL]H«µId. 7KHVHDUHWKHSHRSOHZLWKEHQHÀFLDOLQWHUHVWVLQWKHSURSHUW\
of the trust.
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RIOR\DOW\´:KRWKHEHQHÀFLDULHVRIDWUXVWDUHGHSHQGVRQWKHPDQLIHVWDWLRQVRIWKHVHWWORU·VLQWHQWµ60,WLVWKHLQGLYLGXDO V VHOHFWHGDQGQDPHG³ZKHWKHUE\QDPHRUFODVVRU
VRPHRWKHUFKDUDFWHULVWLF61³E\WKHVHWWORUDVWKHRQH V KHRUVKHLQWHQGVWREHQHÀWDQG
to whom the trustee owes all of his or her duties.
$EHQHÀFLDU\JHWVWKHEHQHÀWRIWKHWUXVWWKURXJKWKHWUXVWHH·VXVHRIWUXVWDVVHWV
IRU KLV RU KHU EHQHÀW7KH WUXVWHH PD\ JLYH WKH EHQHÀFLDU\ FDVK PD\ SXUFKDVH JRRGV
RUUHDOSURSHUW\ HJDQDXWRPRELOHKRPHRUFRPSXWHU IRUKLVRUKHUXVHRUPD\SD\
RWKHUVWRSURYLGHVHUYLFHVIRUWKHEHQHÀFLDU\7KHIDFWWKDWWKHWUXVWHHSD\VVRPHRQHHOVH
WRGRVRPHWKLQJIRUWKHEHQHÀFLDU\GRHVQRWPDNHWKHVHUYLFHSURYLGHUDEHQHÀFLDU\RI
WKHWUXVWDQGWKDWSD\PHQWLVQRWDEHQHÀWRIWKHWUXVW(YHQQDPLQJDVSHFLÀFSHUVRQWR
SURYLGHVHUYLFHVWRWKHWUXVWWUXVWHHRUEHQHÀFLDU\GRHVQRWPHDQWKHVHWWORULQWHQGHG
WRJLYHWKDWSHUVRQDEHQHÀFLDOLQWHUHVWLQWKHWUXVWWKHUHIRUHJHWWLQJSDLGIRUSURYLGLQJ
WKRVHVHUYLFHVLVQRWFRQVLGHUHGJHWWLQJDEHQHÀWIURPWKHWUXVW62 A fortiori, someone not
QDPHGLQWKHWUXVWZKRLVSDLGWRSURYLGHVHUYLFHVWRWKHEHQHÀFLDU\LVQRWE\WKHIDFWRI
SD\PHQWDORQHJHWWLQJDEHQHÀWXQGHUWKHWUXVW63
$VSHFLDOQHHGVWUXVWDOZD\VKDVDWOHDVWWZREHQHÀFLDULHVWKHFXUUHQWOLIHEHQHÀFLDU\ZLWKDGLVDELOLW\DQGZKRHYHUHQMR\VWKHEHQHÀWRIWKHSURSHUW\LIDQ\UHPDLQVDIWHU
WKHGHDWKRIWKHOLIHEHQHÀFLDU\647KHWUXVWHHLVQRWWRGLVFULPLQDWHEHWZHHQWKHPXQOHVV
WKHVHWWORUKDVGLUHFWHGWKHWUXVWHHWRGRVR657UHDWLQJWKHEHQHÀFLDULHVZLWKGXHUHJDUG
IRUWKHLUUHVSHFWLYHLQWHUHVWV66UHTXLUHVQRQIDYRULWLVPLQSURFHGXUH67 and results. Most
RIWKHFDVHVRQWKHGXW\RILPSDUWLDOLW\LQYROYHVXFFHVVLYHEHQHÀFLDULHVLQZKLFKRQH RU
PRUH UHFHLYHVLQFRPHIRUOLIHDQGWKHRWKHU V ODWHUJHWWKHSULQFLSDO7KHWUXVWHH·VGXW\

60 $
 VFKHUHWDOsupra QDW²see also Restatement of the Law Third, Trusts, supra n.
59, at § 49.
61 $VRPHZKDWZKLPVLFDOLOOXVWUDWLRQPLJKWEHWKHFKDULWDEOH´WUXVWµLQ´7KH5HG+HDGHG/HDJXHµD6KHUORFN+ROPHVVWRU\E\6LU$UWKXU&RQDQ'R\OHSee The Adventures of Sherlock Holmes, The Red-Headed
League KWWSEFROOHFWLRQFDQRQUHGKKWP  DFFHVVHG$XJ 
62 7KHTXHVWLRQRIWHQFRPHVXSLQWKHFRQWH[WRIGLUHFWLRQVWRHPSOR\VRPHRQHLQPDQDJHPHQWRIWKHWUXVW
(YHQLIWKHWUXVWXVHVPDQGDWRU\UDWKHUWKDQSUHFDWRU\ODQJXDJHWKHSHUVRQQDPHGLVQRWQHFHVVDULO\D
EHQHÀFLDU\ZLWKDQ\ULJKWVWRHQIRUFH7KHSHUVRQPLJKWKDYHEHHQQDPHG´LQWKHEHOLHIWKDWVXFKHPSOR\PHQWZRXOGSURPRWHERWKWUXVWDGPLQLVWUDWLRQDQGWKHLQWHUHVWVRIWKHEHQHÀFLDULHVµZKLFKOHDYHV
WKHHPSOR\HHDVRQO\WKDWQRWDEHQHÀFLDU\$VFKHUHWDOsupra n. 57, at § 12.13, 769; see generally id.
DW²
63 Cf. Hobbs ex rel. Hobbs v. Zenderman, 579 F.3d 1171 (10th Cir. 2009).
64 If no one is named, property remaining would go to the probate estate of the life tenant and thus, absent
a will, to his or her heirs at law.
65 Langbein, supra QDW²
66 See87& D  E   Restatement of the Law Second, TrustsFRPPHQWD
67 McNeil v. Bennett$G 'HO&K aff’d in part and rev’d in part$G 'HO
  FRPPXQLFDWLQJZLWKWKHEHQHÀFLDULHVDQGOHWWLQJWKHPNQRZRIWKHLUULJKWVDQGLQWHUHVWV GLVFXVVHGLQ$VFKHUHWDOsupra n. 57, at § 17.15, 1261.
 See e.g. In re Estate of Whitman  1:  ,RZD   ZKHUH WZR EHQHÀFLDULHV DUH HQWLWOHG WR
LQFRPHWKHWUXVWHHDEXVHVKLVGLVFUHWLRQZKHQKHSHUPLWVRQHWROLYHLQWUXVWSURSHUW\UHQWIUHH Penny
v. Wilson, 20 Cal. Rptr. 3d 212 (Cal. App.   GLVWULEXWLQJSURSHUW\ZLWKRXWWDNLQJLQWRDFFRXQWDSSUHFLDWLRQDQGWKXVIXWXUHWD[OLDELOLW\ ERWKFDVHVDUHGLVFXVVHGLQ$VFKHUHWDOsupra n. 57, at § 17.15,
1259–1260.
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LVWR´SUHVHUYHDIDLUEDODQFHEHWZHHQWKHPµ69:KHUHWKHUHDUHLQKHUHQWGLIIHUHQFHVLQ
ZKDWHDFKEHQHÀFLDU\LVHQWLWOHGWRDVZLWKLQFRPHWRRQHDQGUHPDLQLQJSULQFLSDOWRWKH
RWKHUWKHWUXVWHHFDQQRWWUHDWWKHPH[DFWO\WKHVDPHEXWWKHGXW\LPSRVHVRQWKHWUXVWHH
DQREOLJDWLRQWRFRQVLGHUWKHLQWHUHVWDQGQHHGVRIHDFKLQDOORIWKHGHFLVLRQVWREHPDGH70
7RVD\DWUXVWLVIRUWKHVROHEHQHÀWRIRQHLQGLYLGXDORULVHVWDEOLVKHG´VROHO\IRU>KLVRU
KHU@EHQHÀWµPHDQVWKDWWKHGXW\RILPSDUWLDOLW\KDVEHHQVXVSHQGHGDQGWKDWEHWZHHQ
WKHOLIHEHQHÀFLDU\DQGDQ\UHPDLQGHUPHQWKHWUXVWHHLVWRFRQVLGHURQO\WKHLQWHUHVWVDQG
QHHGVRIWKHVROHEHQHÀWEHQHÀFLDU\DQGLVWRJLYHQRZHLJKWWRWKHLQWHUHVWVRUQHHGVRI
the remaindermen.
7UXVWHHV PD\ KDYH EURDG GLVFUHWLRQ LQ PHHWLQJ WKH GXW\ RI LPSDUWLDOLW\ EXW WKDW
KDUGO\QHJDWHVWKHUHLVVXFKDGXW\HOLPLQDWLQJWKHGXW\E\PDNLQJDWUXVWIRUWKHVROH
EHQHÀWRIRQHEHQHÀFLDU\UHÁHFWVDUHDODQGVXEVWDQWLDOVKLIWLQWKHWUXVWHH·VREOLJDWLRQV
and in the resulting management and use of trust assets.71 The trustee should not, as would
RWKHUZLVHEHWKHFDVHFRQVLGHUDQLQYHVWPHQWVWUDWHJ\GHVLJQHGWRHQVXUHJURZWKRISULQFLSDOVRWKDWWKHUHZLOOEHVRPHWKLQJWRSDVVRQWRWKHUHPDLQGHUPDQQRUPD\WKHWUXVWHH
VWLQWRQGLVWULEXWLRQVWRPHHWQHHGVQRWPHWE\RWKHUVRXUFHVRUUHVRXUFHVWRHQVXUHWKDW
WKHUHLVDUHPDLQGHUWREHGLVWULEXWHG7KHUHPDLQGHUPDQLVDEHQHÀFLDU\72 one to whom
the trustee may owe some GXWLHV$OO RI WKH EHQHÀFLDULHV KDYH VRPH LQWHUHVWV LQ FRPPRQ³WKDWWKHWUXVWHHEHSUXGHQWFRPSHWHQWOR\DODQGFRQVFLHQWLRXV³DQGDQ\RI
WKHEHQHÀFLDULHVPD\HQIRUFHWKRVHGXWLHV7KHVROHEHQHÀWUHTXLUHPHQWDGGUHVVHVRQO\
LPSDUWLDOLW\QRWWKHRWKHUREOLJDWLRQVDWUXVWHHKDVWRDOOWKHEHQHÀFLDULHV
7KLVXQGHUVWDQGLQJRIVROHEHQHÀWVTXDUHVSHUIHFWO\ZLWK&RQJUHVV·VLQWHQWLQSURYLGLQJIRULQGLYLGXDOVZLWKGLVDELOLWLHVZKRWKHPVHOYHVVHHNWRHQMR\WKHEHQHÀWRIHDUQHG
LQKHULWHGRURWKHUZLVHDFTXLUHGDVVHWVZKLOHXVLQJ66,DQG0HGLFDLG7KHVDPHLVWUXHIRU
WKRVHZKRTXDOLI\IRU0HGLFDLGZKLOHFRPPLWWLQJWKHLUUHVRXUFHVWRWKHEHQHÀWRIDQRWKHU
SHUVRQZLWKDGLVDELOLW\DVWKHDQWLWUDQVIHUH[FHSWLRQVSHUPLW&RQJUHVV·VSXUSRVHZDV
WRPDNHFHUWDLQWKDWWKHSHUVRQZLWKDGLVDELOLW\UHFHLYHGWKHEHQHÀFLDOHQMR\PHQWRIWKH
DVVHWVDQGWKDWLVDFKLHYHGE\VROHEHQHÀWSURSHUO\XQGHUVWRRGDVDPRGLÀFDWLRQRIWKH
duty of impartiality.
% 6ROH%HQHÀW$OWKRXJK,W'HULYHV,WV0HDQLQJIURP6WDWH/DZ,VDQ,QGHSHQGHQW
Federal Requirement that Preempts Contrary State Law
,I VWDWH ODZ SURYLGHV D XVHIXO IXQFWLRQDO GHÀQLWLRQ RI VROH EHQHÀW WKDW SURPRWHV
IHGHUDOSROLF\WKHQH[WLQTXLU\LVKRZLIDWDOOWKDWGHÀQLWLRQDWWDFKHVWRWKHIHGHUDOVWDWXWRU\WHUP)HGHUDOODZFRQWUROVEXW&RQJUHVVGLGQRWRXVWVWDWHODZHQWLUHO\³UDWKHUWKH
FRQWUDU\LWDGRSWHGVWDWHODZDVWKHPHDQVIRUDFKLHYLQJLWVHQGV
7KH7KLUG&LUFXLWLQLewis v. Alexander treated the interplay as a matter of preempWLRQ7KHFRXUWDQDO\]HGZKLFKSURYLVLRQVRIVWDWHODZZHUHSUHHPSWHGE\WKHIHGHUDO
69
70
71
72

$VFKHUHWDOsupra n. 57, at § 20.1, 1463.
Id. at § 20.1, 1466–1469.
See e.g. 87&FPWÀUVWXQQXPEHUHGSDUD
7KH 8QLIRUP 7UXVW &RGH KDV GLVSHQVHG ZLWK WKH GLVWLQFWLRQ EHWZHHQ EHQHÀFLDU\ DQG UHPDLQGHUPDQ
WUHDWLQJWKHPDOODVWKH\DUHDVEHQHÀFLDULHVRIWKHWUXVW87& WUHDWLQJDVWKHVDPHWKRVHZLWK
´SUHVHQWRUIXWXUHEHQHÀFLDOLQWHUHVW>V@µ 
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VWDWXWH7KLVLVQRWWKHRQO\RUSHUKDSVHYHQWKHEHVWZD\WRDQDO\]HWKHFRQÁLFWEHWZHHQ
state and federal law,73EXWLWSURYLGHVDIUDPHZRUNIRUDQDO\]LQJVROHEHQHÀW+HUHDVLW
KDVLQPDQ\DUHDV&RQJUHVVKDVSURYLGHGDEHQHÀWZLWKLQWKHFRQWH[WRIVWDWHODZ7KHUH
LVQRJHQHUDOIHGHUDOFRPPRQODZ74 and no general federal law of property, trusts, or estate
law.756WDWHODZFRQWUROVDEVHQWDVSHFLÀFIHGHUDOVWDWXWHSROLF\RULQWHUHVWWKDWUHTXLUHV
otherwise.767KH6XSUHPH&RXUWQRWHGUHFHQWO\´,QPRVWÀHOGVRIDFWLYLW\«WKLV&RXUW
KDVUHIXVHGWRÀQGIHGHUDOSUHHPSWLRQRIVWDWHODZLQWKHDEVHQFHRIHLWKHUDFOHDUVWDWXWRU\
SUHVFULSWLRQRUDGLUHFWFRQÁLFWEHWZHHQIHGHUDODQGVWDWHODZµ77:KHUH&RQJUHVVRSHUDWHVWKURXJKVWDWHODZ´WKHEDVLFDVVXPSWLRQ>LV@WKDW&RQJUHVVGLGQRWLQWHQGWRGLVSODFH
VWDWH ODZµ$SSOLFDWLRQ RI SUHHPSWLRQ UHVXOWLQJ LQ D VWDWH ODZ EHLQJ XQHQIRUFHDEOH LV
OLPLWHGWRVSHFLÀFSRLQWVRIFRQÁLFW
In Lewis v. AlexanderWKLVTXHVWLRQRIKRZPXFKVWDWHODZZDVDEURJDWHGZDVFHQWUDO WR UHVROYLQJ 3HQQV\OYDQLD·V DWWHPSW WR UHJXODWH ³ D F\QLF PLJKW VD\ VWUDQJOH ³
SRROHGVSHFLDOQHHGVWUXVWV7KH7KLUG&LUFXLW·VDQVZHUFDQEHVXPPDUL]HGDV´QRWYHU\
PXFKµ
>7@KHUHLVQRUHDVRQWREHOLHYH>&RQJUHVV@DEURJDWHG6WDWHV·JHQHUDOODZVRIWUXVWVRU
WKHLULQKHUHQWSRZHUVXQGHUWKRVHODZV«>:@HUHMHFWWKHFRQFOXVLRQWKDWDSSOLFDWLRQ
RIWKHVHWUDGLWLRQDOSRZHUVLVFRQWUDU\WRWKHZLOORI&RQJUHVV$IWHUDOO&RQJUHVVGLG
QRWSDVVDIHGHUDOERG\RIWUXVWODZHVWDWHODZRUSURSHUW\ODZZKHQHQDFWLQJ0HGL
FDLG,WUHOLHGDQGFRQWLQXHVWRUHO\RQVWDWHODZVJRYHUQLQJVXFKLVVXHV79

7R WKH H[WHQW &RQJUHVV VSHFLÀHG ZKDW ZDV SHUPLWWHG DV D FRQGLWLRQ WR 0HGLFDLG
eligibility, the state was not free to add additional requirements. 5HYLHZLQJ WKH ÀYH
VSHFLÀF SURYLVLRQV FKDOOHQJHG E\ SODLQWLIIV LQ WKH7KLUG &LUFXLW WKH FRXUW IRXQG WKDW
WKHVWDWHFRXOGQRWOLPLWSRROHGWUXVWUHWHQWLRQWROHVVWRSHUFHQWVSHFLDOQHHGVWUXVW
H[SHQGLWXUHVWRQHHGVUHODWHGWRWKHLQGLYLGXDO·VGLVDELOLW\SDUWLFLSDWLRQLQSRROHGWUXVWV
WRWKRVHZKRFRXOGQRWPHHWWKHLUQHHGVZLWKRXWWKHWUXVWRUSRROHGWUXVWSDUWLFLSDWLRQWR
73 7
 KHSODLQWLIIVSUHYDLOHGEHIRUHWKHGLVWULFWFRXUWDQGDUJXHGRQDSSHDOWKDWWKHTXHVWLRQZDVZKHWKHUWKH
FRPSDUDELOLW\UHTXLUHPHQWXQGHU86&D D  SUHFOXGHGWKHPRUHUHVWULFWLYHVWDWHVWDWXWH
EXWWKH7KLUG&LUFXLWGHFOLQHGWRWDNHWKDWDSSURDFKLewis)GDW²Q
74 Erie R.R. Co. v. Tompkins866&W/(G  
75 Lewis)GDW
76 U.S. v. Little Lake Misere Land Co., Inc.866&W  
77 Boyle v. United Technologies Corp.866&W   FLWDWLRQVRPLWWHG 
7KHH[FHSWLRQVDUHWKRVHDUHDVLQYROYLQJ´XQLTXHO\IHGHUDOLQWHUHVWVµVXFKDVPLOLWDU\RSHUDWLRQV
 Md. v. La.86  
79 Lewis, )UGDW
 Id., FLWLQJU.S. Term Limits, Inc. v. Thornton86/(GG  
 3ODLQWLIIVGLGQRWDSSHDOWKHGLVWULFWFRXUWGHFLVLRQGLVPLVVLQJWKHLUFKDOOHQJHWRDVL[WKSURYLVLRQRIWKH
VWDWH VWDWXWH WKDW ´DOO GLVWULEXWLRQV IURP WKH WUXVW PXVW EH IRU WKH VROH EHQHÀW RI WKH EHQHÀFLDU\µ See
Lewis)GDWQ
 86&SS G  & LY  0HGLFDLGSD\EDFNUHTXLUHGRQO\´>W@RWKHH[WHQWWKDWDPRXQWVUHPDLQLQJLQWKHEHQHÀFLDU\·VDFFRXQWXSRQ>KLVRUKHU@GHDWK«DUHQRWUHWDLQHGE\WKHWUXVW«µ 
 Lewis, )GDW²
 Id. at 350.
 Id. at 350–351.

38

NAELA Journal

[Volume 10, Number 1

those under age 65.&RQJUHVVDGGUHVVHGHDFKRIWKHVHDQGPDGHQRDOORZDQFHIRUVWDWHV
to limit or modify what it, Congress, would allow.
/LNHWKHIRXUSURYLVLRQVVWUXFNGRZQWKHVROHEHQHÀWUHTXLUHPHQWZDVSODLQO\GHOLQHDWHGE\&RQJUHVVDQGLVQRWRQHWKDWWKHVWDWHVFDQPRGLI\,WLVDQLQGHSHQGHQWHOHPHQW
RIZKDW&RQJUHVVUHTXLUHVIRUWKRVHZKRZDQWWRXVHIHGHUDOO\IXQGHG0HGLFDLGEHQHÀWV
3UHHPSWLRQ SUHFOXGHV WKH VWDWHV IURP DGGLQJ PRUH WR WKH UHTXLUHPHQW$V D SUDFWLFDO
IXQFWLRQDOPDWWHULWPHDQVWKDWWKHUHPDLQGHUEHQHÀFLDULHVKDYHQRVWDQGLQJWRFKDOOHQJH
GLVEXUVHPHQWVIRUWKHOLIHEHQHÀFLDU\DVLQGHURJDWLRQRIWKHLUULJKWVDVUHPDLQGHUPHQ
DQGWKDWWKHOLIHEHQHÀFLDU\FDQUHTXLUHWKHWUXVWHHWRGLVUHJDUGWKHUHPDLQGHUPHQ·VLQWHUHVWV7KHWUXVWHHFDQDQGVKRXOGIDYRUWKHEHQHÀFLDU\ZLWKDGLVDELOLW\7KHFRXUWLQ
LewisGLGQRWKDYHRFFDVLRQWRDGGUHVVWKHPHDQLQJRIVROHEHQHÀWVLQFHWKHVWDWHKDGRQO\
DGGHGWRLWVRZQVWDWXWHDVROHEHQHÀWSURYLVLRQVLPLODUWRWKDWLQWKHIHGHUDOVWDWXWHDQG
the meaning of neither was at issue.
7KH FRXUW XSKHOG WKH ÀIWK SURYLVLRQ FKDOOHQJHG VXEMHFWLQJ SRROHG VSHFLDO QHHGV
WUXVWVWRSHWLWLRQVIRUWHUPLQDWLRQE\WKHDWWRUQH\JHQHUDO,WVDLGWKDWWKHVWDWHPD\VXEMHFW
VSHFLDOQHHGVWUXVWVOLNHDOOWUXVWVWRFRXUWMXULVGLFWLRQ7KHWKUHDWRIWHUPLQDWLRQLVMXVW
RQHRIWKHDUVHQDORIJHQHUDOWUXVWODZSURYLVLRQV´IRUSURWHFWLQJWKHWUXVWDQGWKHLQWHUHVWV
RILWVEHQHÀFLDULHVµ&RQJUHVV·VGHFLVLRQWRGUDZRQVWDWHWUXVWODZDVWKHPHFKDQLVPIRU
LPSOHPHQWLQJLWV0HGLFDLGSROLF\FDUULHVDFHUWDLQWHQVLRQWKHFRXUWQRWHG,I&RQJUHVV
KDVGHÀQHGVROHEHQHÀWWUXVWVWKHFRXUWDVNHGZKDWDERXWWKHRWKHUGXWLHVLPSRVHGRQ
trustees?
7KHUHLVQHFHVVDULO\VRPHWHQVLRQEHWZHHQWKLVFRQFOXVLRQ>WKDWVWDWHWUXVWODZDQGWKH
VWDWHV·SRZHUVXQGHULWDUHQRWDEURJDWHG@DQGWKHEDURQVWDWHVDGGLQJUHTXLUHPHQWV
)RUH[DPSOHHYHQDSSOLFDWLRQRIWKHWUXVWHH·VWUDGLWLRQDOGXW\RIOR\DOW\³WRDGPLQLVWHUWKHWUXVWVROHO\LQWKHLQWHUHVWVRIWKHEHQHÀFLDULHV³FRXOGEHFRQVLGHUHGDQ
extra requirement.90

7KHFRXUWODWHUVDLG
3HQQV\OYDQLD·VJHQHUDOWUXVWODZFRQWDLQVQXPHURXVSURYLVLRQVIRUSURWHFWLQJWKHWUXVW
DQGWKHLQWHUHVWVRILWVEHQHÀFLDULHV)RUH[DPSOH3HQQV\OYDQLDODZLPSRVHVGXWLHVRI
loyalty, impartiality, prudent administration, and prudent investment.91

6ROHEHQHÀWXQGHUVWRRGDVDPRGLÀFDWLRQRIWKHGXW\RILPSDUWLDOLW\ZRXOGXQGHU
WKH7KLUG&LUFXLW·VSUHHPSWLRQDQDO\VLVFRQÁLFWZLWKWKHGXW\RILPSDUWLDOLW\%HFDXVHWKH
GXW\RILPSDUWLDOLW\LVRQO\DGHIDXOWUXOHKRZHYHULWSUHVHQWVDSUHHPSWLRQFRQÁLFWRQO\
LQWKHOLPLWHGVHQVHRISUHFOXGLQJDQRSWLRQWUXVWVHWWORUVPLJKWRWKHUZLVHSUHIHUEXWDUH
GHQLHGLIWKH\ZDQWWRHQMR\XVLQJERWKUHVRXUFHVDQG0HGLFDLGRU66,





90
91

Id. at 351–352.
Id. DWQ
Id. at 352–353.
3D&RQVRO6WDW$QQ D  :HVW 
Lewis, )GDW
Id. at 352.
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7KHGLIIHUHQFHEHWZHHQWKHIHGHUDODJHQFLHV·XQGHUVWDQGLQJRI´IRUWKHVROHEHQHÀW
RIµDQGWKDWVXJJHVWHGE\VWDWHODZLVYDVW7KHTXHVWLRQIRUDFRXUWDVNHGWRHQIRUFHWKH
IHGHUDODJHQFLHV·LQWHUSUHWDWLRQLVZKHWKHULWVKRXOGGHIHUWRWKHDJHQFLHVRULQVWHDGUHYLHZWKHVWDWXWHOHJLVODWLYHKLVWRU\DQGRWKHUDXWKRULWLHVWRFRPHWRLWVRZQLQGHSHQGHQW
FRQFOXVLRQ7KHIROORZLQJVHFWLRQDGGUHVVHVWKHVWDQGDUGVIRUXQGHUWDNLQJWKDWWDVN
V. ON THE SLIDING SCALE OF DEFERENCE TO AGENCY DETERMINATIONS,
NEITHER CMS NOR SSA HAS EARNED THE RIGHT TO SUBSTANTIAL DEFERENCE
FOR ITS DEFINITION OF SOLE BENEFIT
A. Absent Careful Use of Rulemaking Authority, Deference is a Function of an Agency’s
&RPSHWHQFHLQWKH6SHFLÀF$UHD
-XGLFLDOGHIHUHQFHWRDFWLRQRIDQDJHQF\XQGHUDVWDWXWHLWDGPLQLVWHUVUDQJHV´IURP
JUHDWUHVSHFWDWRQHHQG«WRQHDULQGLIIHUHQFHDWWKHRWKHUµ92 At one end is almost total
GHIHUHQFHWRDJHQF\H[HUFLVHRIOHJLVODWLYHUXOHPDNLQJDXWKRULW\JLYHQE\&RQJUHVVZLWKLQWKHDJHQF\·VMXULVGLFWLRQ93,WLVMXVWVXFKDXWKRULW\WKDWWKH6XSUHPH&RXUWW\SLFDOO\KDV
UHOLHGRQLQFDVHVLQYROYLQJ&06DQG0HGLFDLG94 and SSA and SSI.95$FRXUWVKRXOGGHIHU
WRDQDJHQF\WKDWKDVHQJDJHGLQOHJLVODWLYHUXOHPDNLQJXQGHULWVVWDWXWHLI´WKHDJHQF\·V
DQVZHULVEDVHGRQDSHUPLVVLEOHFRQVWUXFWLRQRIWKHVWDWXWHµ967KHDJHQF\·VDQVZHUGRHV
QRW KDYH WR EH FRPSHOOLQJ RU WKH RQO\ SHUPLVVLEOH UHDGLQJ RU HYHQ WKH RQH WKH FRXUW
ÀQGVPRVWUHDVRQDEOHDVORQJDVLWUHÁHFWV´DUHDVRQDEOHDFFRPPRGDWLRQRIFRQÁLFWLQJ
SROLFLHVWKDWZHUHFRPPLWWHGWRWKHDJHQF\·VFDUHE\WKHVWDWXWHµ976XFKUHJXODWLRQVDUH
´JLYHQFRQWUROOLQJZHLJKWXQOHVVWKH\DUHDUELWUDU\FDSULFLRXVRUPDQLIHVWO\FRQWUDU\WR

92 U.S. v. Mead Corp., 866&W  
93 Chevron U.S.A., Inc. v. Nat. Resources Def. Council, Inc.86  
94 Wis. Dept. of Soc. Servs. v. Blumer, 534 U.S. 473, 496, 122 S. Ct. 962, 976, 115 L. Ed. 2d 935 (2002)
´:HKDYHORQJQRWHG&RQJUHVV·VGHOHJDWLRQRIH[WUHPHO\EURDGUHJXODWRU\DXWKRULW\WRWKH6HFUHWDU\
LQ WKH 0HGLFDLG DUHDµ  Thomas Jefferson U. v. Shalala  86    6 &W  
/(GG   WKLVEURDGGHIHUHQFHLVDOOWKHPRUHZDUUDQWHGZKHQDVKHUHWKHUHJXODWLRQ
FRQFHUQV´DFRPSOH[DQGKLJKO\WHFKQLFDOUHJXODWRU\SURJUDP>0HGLFDLG@µLQZKLFKWKHLGHQWLÀFDWLRQ
DQGFODVVLÀFDWLRQRIUHOHYDQW´FULWHULDQHFHVVDULO\UHTXLUHVLJQLÀFDQWH[SHUWLVHDQGHQWDLOWKHH[HUFLVHRI
MXGJPHQWJURXQGHGLQSROLF\FRQFHUQVµ Atkins v. Rivera, 477 U.S. 154, 162, 106 S. Ct. 2456, 2461, 91
/(GG   ZKHUHWKH6HFUHWDU\·VUHJXODWLRQRIWKH0HGLFDLGVWDWXWHLVVXSSRUWHGE\WKHSODLQ
ODQJXDJHRIWKHVWDWXWHLWLVHQWLWOHGWRPRUHWKDQPHUHGHIHUHQFHRUZHLJKWEXWLVHQWLWOHGWROHJLVODWLYH
HIIHFWDQGLVFRQWUROOLQJXQOHVVLWLVDUELWUDU\FDSULFLRXVRUPDQLIHVWO\FRQWUDU\WRWKHVWDWXWH Schweiker
v. Gray Panthers866&W/(GG   ´&RQJUHVVH[SOLFLWO\
GHOHJDWHGWRWKH6HFUHWDU\EURDGDXWKRULW\WRSURPXOJDWHUHJXODWLRQVGHÀQLQJHOLJLELOLW\UHTXLUHPHQWVIRU
0HGLFDLGµ 
95 Barnhart v. Thomas86²6&W  Sullivan v. Everhart86
²6&W  cf. Sullivan v. Zebley866&W  Bowen v.
Yuckert866&W   ´:KHUHDVKHUHWKHVWDWXWHH[SUHVVO\HQWUXVWV
WKH6HFUHWDU\ZLWKWKHUHVSRQVLELOLW\IRULPSOHPHQWLQJDSURYLVLRQE\UHJXODWLRQRXUUHYLHZLVOLPLWHG
WR GHWHUPLQLQJ ZKHWKHU WKH UHJXODWLRQV SURPXOJDWHG H[FHHGHG WKH 6HFUHWDU\·V VWDWXWRU\ DXWKRULW\ DQG
ZKHWKHUWKH\DUHDUELWUDU\DQGFDSULFLRXVµ  FLWDWLRQVRPLWWHG 
96 Chevron86DW
97 Id. DW²WKHTXRWHLVIURPU.S. v. Shimer86/(GG  
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WKHVWDWXWHµ7KLVGHJUHHRIGHIHUHQFHLVZDUUDQWHGZKHUHWKHDJHQF\HQMR\HGDQGH[HUFLVHGVSHFLÀFUXOHPDNLQJDXWKRULW\99
+HUH&06GRHVQRWHQMR\DQGWKXVFRXOGQRWH[HUFLVHWKHNLQGRIVSHFLÀFUXOHPDNLQJDXWKRULW\LWKDVLQGHWHUPLQLQJZKDWFRQVWLWXWHVLQFRPHRUUHVRXUFHV7KH&RXUWLQ
BlumerSXWVXEVWDQWLDOUHOLDQFHRQ&06·VDXWKRULW\XQGHU86&D D  LQ
ZKLFK&RQJUHVVUHTXLUHGVWDWHSODQVWRXWLOL]H
UHDVRQDEOHVWDQGDUGV«ZKLFK«SURYLGHIRUWDNLQJLQWRDFFRXQWRQO\VXFKLQFRPH
DQGUHVRXUFHVDVDUHDVGHWHUPLQHGLQDFFRUGDQFHZLWKVWDQGDUGVSUHVFULEHGE\WKH
6HFUHWDU\DYDLODEOHWRWKHDSSOLFDQWRUUHFLSLHQW«

7KHPDQGDWHIRUWKHWUDQVIHUDQGWUXVWUXOHVWREHLQVWDWHSODQVLQWKHQH[WVXEVHFWLRQ
provides in its entirety that state plans shall:
FRPSO\ ZLWK WKH SURYLVLRQV RI VHFWLRQ S RI WKLV WLWOH ZLWK UHVSHFW WR OLHQV DGMXVWPHQWVDQGUHFRYHULHVRIPHGLFDODVVLVWDQFHFRUUHFWO\SDLGWUDQVIHUVRIDVVHWVDQG
WUHDWPHQWRIFHUWDLQWUXVWV«

86&SLWVHOIKDVQLQHVSHFLÀFJUDQWVRIUXOHPDNLQJDXWKRULW\WRWKHVHFUHWDU\100
EXWQRQHFRQFHUQZKDWFRQVWLWXWHVDWUXVW´IRUWKHVROHEHQHÀWµRIDSHUVRQRUHVWDEOLVKHG
´VROHO\IRU>KLVRUKHU@EHQHÀWµ1017KHDJHQF\FDQGHÀQHLQFRPHDQGUHVRXUFHVDQGDV
CMS has noted,102DOORIWKHQRUPDOUXOHVPD\DSSO\WRLQFRPHRUDVVHWVJRLQJLQWRRURXW
RIDWUXVWDQGDVWRWKDWWKHDJHQFLHVPD\ZHOOKDYHUXOHPDNLQJDXWKRULW\EXWWKHUHLVQR
VLPLODUFOHDUDQGVSHFLÀFJUDQWRIVXFKDXWKRULW\UHVSHFWLQJWUXVWV
66$ ZRXOG DSSHDU WR VWDQG RQ QR EHWWHU IRRWLQJ:KDWHYHU UXOHPDNLQJ DXWKRULW\
66$KDVLWKDVQRDXWKRULW\WRPDNHUXOHVUHVSHFWLQJWKH0HGLFDLGSURJUDP:KHQ&RQJUHVVDGGHG0HGLFDLGOLNHWUXVWUXOHVLQWRWKH66,VWDWXWHLQLWHQDFWHGWKRVHUXOHV
GLUHFWO\LQWR7LWOH;9,103EXWWKHVSHFLDOQHHGVWUXVWH[FOXVLRQVZHUHRQO\E\FURVVUHIHUHQFHWRWKH0HGLFDLGVWDWXWH1047KHVHFUHWDU\·VJHQHUDOUXOHPDNLQJDXWKRULW\PD\EH
relevant,105EXWLWLVQRWDWDOOFOHDULWH[WHQGVWRZKDWWKH0HGLFDLGVWDWXWHPHDQV,QDQ\
 Chevron86DW
99 U.S. v. Mead, 533 U.S. at 227.
100 Viz.UHVSHFWLQJUHSRUWVIURPLVVXHUVRIORQJWHUPFDUHLQVXUDQFHZLWKLQWKH´SDUWQHUVKLSSODQµ86&
S E  & LLL 9, IRUZDLYHUEDVHGRQXQGXHKDUGVKLSIURPHVWDWHUHFRYHU\id. at § 1396p(b)(3)
(A); for imposition of transfer penalties, id. DWS F  ' IRUSD\LQJQXUVLQJIDFLOLWLHVWRKROGD
EHGZKLOHWKHLQGLYLGXDO·VWUDQVIHUZDLYHUDSSOLFDWLRQLVSHQGLQJid. DWS F  ODVWXQQXPEHUHG
SDUDIRUDSSOLFDWLRQVIRUZDLYHUVRIWKHWUXVWFRXQWLQJUXOHVid. DWS G  IRUZKDWFRQVWLWXWHVLQtent to obtain fair market value, return of transferred assets, or whether transfer was for another purpose,
id. DWS F  & IRUDSSRUWLRQLQJWUDQVIHUSHQDOWLHVZKHQERWKVSRXVHVUHTXLUHORQJWHUPFDUHLG
DWS F  IRUZKHQWRLQFOXGHDQQXLWLHVDVWUXVWVid. at § 1396p(d)(6); and for determining what
´VLPLODUÀQDQFLDOLQVWUXPHQWVµWRVXEMHFWWRDQQXLW\GLVFORVXUHUXOHVid. at § 1396p(e)(1).
101 86&D D  
102 Transmittal 64, supra n. 1, at § 3259.7B.
103 86&E H  ²  7KHODQJXDJHLVQRWLGHQWLFDOEXWDSSHDUVWRUHÁHFWFODULW\DQGVLPSOLFLW\
UDWKHUDQ\FKDQJHRISROLF\86&S G  ²  E H  ²  
104 See 86&E H  
105 See City of Arlington, Tex. v. Fed. Commun. Commn.BBB86BBB6&W:/
 DW FLWLQJMead as denying ChevronGHIHUHQFHWRDQDJHQF\ZLWKUXOHPDNLQJDXWKRULW\IRU
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HYHQWWKHVHFUHWDU\KDVQRWXWLOL]HGLW/LNH&0666$VD\VWKHXVXDODVVHWDQGLQFRPH
UXOHVDSSO\WRZKDWJRHVLQRUFRPHVRXWRIDWUXVWEXWDJDLQWKDWLVDGLVWLQFWTXHVWLRQ106
$EVHQWDJHQF\H[HUFLVHRIUXOHPDNLQJDXWKRULW\MXGLFLDOGHIHUHQFHGHSHQGVRQWKH
TXDOLW\RIWKHDFWLRQWDNHQE\WKHDJHQF\DVVHWRXWLQSkidmore:
7KHIDLUPHDVXUHRIGHIHUHQFHWRDQDJHQF\DGPLQLVWHULQJLWVRZQVWDWXWHKDVEHHQXQGHUVWRRGWRYDU\ZLWKFLUFXPVWDQFHVDQGFRXUWVKDYHORRNHGWRWKHGHJUHHRIWKHDJHQF\·VFDUHLWVFRQVLVWHQF\IRUPDOLW\DQGUHODWLYHH[SHUWQHVVDQGWRWKHSHUVXDVLYHQHVV
RIWKHDJHQF\·VSRVLWLRQ«7KHZHLJKW>DFFRUGHGWRDQDGPLQLVWUDWLYH@MXGJPHQWLQ
DSDUWLFXODUFDVHZLOOGHSHQGXSRQWKHWKRURXJKQHVVHYLGHQWLQLWVFRQVLGHUDWLRQWKH
YDOLGLW\RILWVUHDVRQLQJLWVFRQVLVWHQF\ZLWKHDUOLHUDQGODWHUSURQRXQFHPHQWVDQGDOO
WKRVHIDFWRUVZKLFKJLYHLWSRZHUWRSHUVXDGHODFNLQJSRZHUWRFRQWURO107

7KLVGLUHFWLYHFDQEHEURNHQLQWRSHUKDSVÀYHGLVWLQFWDUHDVRILQTXLU\
1. Care and thoroughness. :KHWKHUWKHDJHQF\DFWLRQUHÁHFWVFRQVLGHUDWLRQRIDOO
WKHIDFWRUVWKDWFRQWULEXWHWRWKHPHDQLQJDQGWKHFRQVHTXHQFHVRIGLIIHUHQWFKRLFHV
2. Consistency. :KHWKHUWKHDJHQF\KDGFRPHWRVLPLODUGHFLVLRQVRQVLPLODUIDFWV
DQGGLIIHUHQWGHFLVLRQVRQGLVWLQJXLVKDEOHIDFWV
3. Formality. :KHWKHUWKHDJHQF\SURFHGXUHHYHQLIVKRUWRIIXOOUXOHPDNLQJUHÁHFWVDSURFHGXUHWKDWJXDUDQWHHVFDUHIXOFRQVLGHUDWLRQ
4. Relative expertness. :KHWKHUWKHVXEMHFWRIWKHGHFLVLRQHYHQLIZLWKLQWKHDJHQF\·VQRPLQDOMXULVGLFWLRQLVRQHWRZKLFKWKHDJHQF\EULQJVJUHDWHUH[SHUWLVHWKDQFRXUWV
or others.
5. Validity of reasoning and persuasiveness. 7KHXOWLPDWHEDVLVIRUGHIHUHQFHLVWKH
power of the reasoning.
B. Application of the Skidmore Factors Suggests Deference Is Not Appropriate
7KUHHRIWKHÀYHIDFWRUVZDUUDQWH[WHQGHGFRQVLGHUDWLRQ
1. Formality
7KLVLVWKHÀUVWRIWKHWKUHHDUHDVLQZKLFKDSkidmore IDFWRUVXJJHVWVWKDWDFRXUW
VKRXOGQRWGHIHUWR&06RU66$1HLWKHUDJHQF\KDVXWLOL]HGLWVUXOHPDNLQJDXWKRULW\
7UDQVPLWWDODQG3206ERWKUHÁHFWDORZHUGHJUHHRIIRUPDOLW\WKDQQRWLFHDQGFRPPHQWUXOHPDNLQJ3206KDVEHHQFLWHGE\WKH6XSUHPH&RXUWWRVXSSRUWLWVVWDWXWRU\
interpretationsDQGLVIUHTXHQWO\FLWHGE\WKHIHGHUDODSSHOODWHFRXUWVEXWPRVWO\LWDSDFWLRQWKDWZDVQRWUXOHPDNLQJ
106 3206FDXWLRQVWKDWSD\PHQWVVWLOOKDYHWREHUHYLHZHGXQGHUWKHUHJXODU66,FRXQWLQJUXOHVviz., payPHQWVRIFDVKDQGWKHSXUFKDVHRIQRQH[HPSWLWHPVRULQNLQGJRRGVDQGVHUYLFHVIRUIRRGDQGVKHOWHU
DOVRZRXOGEHFRQVLGHUHGLQFRPHWRWKHEHQHÀFLDU\32066,,DEsee also id. d–f.
107 U.S. v. Mead86DWTXRWLQJ-XVWLFH-DFNVRQLQSkidmore v. Swift & Co., 323 U.S. 134, 140
(1944).
 E.g. Wash. St. Dept. of Soc. & Health Servs. v. Guardianship Est. of Keffeler866
&W   ´:KLOHWKHVHDGPLQLVWUDWLYHLQWHUSUHWDWLRQVDUHQRWSURGXFWVRIIRUPDOUXOHPDNLQJWKH\QHYHUWKHOHVVZDUUDQWUHVSHFWLQFORVLQJWKHGRRURQDQ\VXJJHVWLRQWKDWWKHXVXDOUXOHVRIVWDWXWRU\FRQVWUXFWLRQVKRXOGJHWVKRUWVKULIWIRUWKHVDNHRIUHDGLQJ¶RWKHUOHJDOSURFHVV·LQDEVWUDFWEUHDGWKµ
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SHDUVWRFRQÀUPWKHFRXUWV·FRQFOXVLRQVEDVHGRQRWKHUVRXUFHVUDWKHUWKDQWRSHUVXDGHWKH
FRQWUDU\WRRWKHUDXWKRULWLHV109
2. Relative Expertise in State and Federal Law
+HUHWRRDSkidmoreIDFWRUVXJJHVWVQRZPXFKPRUHVWURQJO\WKDWDFRXUWVKRXOG
QRWGHIHUWRHLWKHUDJHQF\)HGHUDOZHOIDUHRIÀFLDOVKDYHQRSURIHVVLRQDOH[SHUWLVHLQVWDWH
WUXVWODZ6WDWHFRXUWVKDYHGHFOLQHGWRGHIHUWRWKHLUVWDWH0HGLFDLGDJHQFLHVZKHQWKH\
JRRXWVLGHRIWKHLUVSHFLÀFDUHDRIFRPSHWHQFHWRGHDOZLWKVXEVWDQWLYHVWDWHODZRISURSerty or other matters.1107KHIRUD\VRI66$LQSDUWLFXODULQWRWUXVWODZUHYHDOVXFKVHULRXV
PLVFRPSUHKHQVLRQWKDWDFRXUWVKRXOGEHFKDU\RIGHIHUULQJWRLWVYLHZV,QXVLQJVWDWH
WUXVWODZWRDFKLHYHLWVSROLF\&RQJUHVVKDVLQWURGXFHGDQRWLRQIRUHLJQWRVWDWHWUXVWODZ
VRPHWKLQJQRWXQGHUVWRRGE\WKHDJHQFLHVH[DFWO\EHFDXVHRIWKHLUODFNRIH[SHUWLVHVR
WKDWHYHQWKHIHGHUDOQDWXUHRIWKHLVVXHGRHVQRWWUDQVODWHLQWRDJHQF\H[SHUWLVH
a. State Trust Law
66$XVHVZRUGVDQGSKUDVHVIURPWUXVWODZEXWDVFULEHVLWVRZQGLIIHUHQWPHDQLQJWRWKHP,IWKLVRQO\FRQFHUQHGQRPHQFODWXUHLWPLJKWEHDPLQRUSUREOHPVROYHG
E\NHHSLQJFOHDUWKHGLIIHUHQWPHDQLQJVDQGWKHLUXVHV111 But it goes beyond that: SSA
DWWULEXWHVPHDQLQJWRWUXVWWHUPVXVHGLQWKHIHGHUDOVWDWXWHWKDWUHVXOWVLQPLVFRQVWUXLQJ
&RQJUHVV·LQWHQWDQGIUXVWUDWLQJ&RQJUHVV·SXUSRVH
L %HQHÀWDQG%HQHÀFLDO,QWHUHVW
66$·V PRVW VHULRXV GHYLDWLRQ IURP DFFHSWHG WUXVW ODZ LV WKH PHDQLQJ LW JLYHV WR
´EHQHÀWµIURPDWUXVW66$VD\VWKDWWKHEHQHÀFLDU\PXVWGHULYHsome EHQHÀWXQGHULWV
FLWLQJSkidmore, 323 U.S. at 139–140).
109 See e.g. Lopes v. Dept. of Soc. Servs)G G&LU  ´7KHODQJXDJHRIWKHUHOHYDQWUHJXODWLRQVDVFODULÀHGLQWKH3206DQGLQ++6·VDPLFXVEULHIFRQYLQFHVXVWKDWWKHLQFRPHVWUHDPIURP
/RSHV·DQQXLW\LVSURSHUO\FRQVLGHUHGLQFRPHQRWDUHVRXUFHEHFDXVHWKHDQQXLW\LVQRQDVVLJQDEOHµ 
Beeler v. Astrue)G² WK&LU cert. denied, 132 S. Ct. 2679 (2012). POMS
WHQGVWREHUHOLHGRQPRUHIRUPDWWHUVRISURFHGXUHe.g. Gossett v. Colvin, 527 Fed. Appx. 533 (7th Cir.
  UHPDQGUHTXLUHGZKHUHDJHQF\IDLOHGWRIROORZSURFHGXUHVHWRXWLQ3206 Sullivan v. Colvin,
)HG$SS[ WK&LU  FLWLQJ3206IRUSURSRVLWLRQWKDWDVSHFLÀFIRUPLVRQO\DZRUNVKHHWQRWWKHUHVLGXDOIXQFWLRQDOFDSDFLW\DVVHVVPHQWper se), but even that is not absolute, Carillo-Yeras
v. Astrue)G WK&LU  3206´GRHVQRWLPSRVHMXGLFLDOO\HQIRUFHDEOHGXWLHVRQHLWKHU
WKLVFRXUWRUWKH$/-µ 
110 See e.g., L.M. v. New Jersey Division of Medical Assistance, 1-$G   QRGHIHUHQFHWRVWDWH0HGLFDLGDJHQF\RQPHDQLQJRURSHUDWLRQRIDTXDOLÀHGGRPHVWLFUHODWLRQVRUGHUDPDWWHU
RIVWDWHGRPHVWLFUHODWLRQVODZ 
111 66$GHÀQHV´JUDQWRUµDVWKHRQHZKRVHDVVHWVIXQGDWUXVWDQGZKR´HVWDEOLVKHVWKHWUXVWZLWKIXQGVRU
SURSHUW\µ32066,%DQGGHÀQHV´JUDQWRUWUXVWµDVRQHLQZKLFKWKHJUDQWRULVWKH´VROH
EHQHÀFLDU\µH[SODLQLQJWKDW´6WDWHODZRQJUDQWRUWUXVWVYDULHVµ%XWWKHUHLVQRVWDWHODZRI´JUDQWRU
WUXVWVµZKLFKLVDWHUPRIDUWLQIHGHUDOLQFRPHWD[ODZUHIHUULQJWRWUXVWVWKDWDUHGLVUHJDUGHGIRULQFRPHWD[SXUSRVHVVRWKDWDOOLQFRPHLVDWWULEXWHGWRWKHSHUVRQGHHPHGWKHJUDQWRU6HH86&
²:KHUHVWDWHV·ODZVUHIHUWRJUDQWRUWUXVWVLWPHDQVWKHIHGHUDOWD[ODZQRWLRQRIJUDQWRUWUXVW
(J$OD6WDW$QQ M )OD6WDW$QQ E  7KHUHLVDQRWLRQRIVROHEHQHÀFLDU\
WUXVWVKRZHYHUDQGWRWKHH[WHQW66$OLPLWVLWVXVHRI´JUDQWRUWUXVWµWRVXFKWUXVWVLWPLJKWLQWURGXFH
VRPHFRQIXVLRQEXWQRWUHVXOWVDWRGGVZLWK&RQJUHVV·LQWHQW
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GHÀQLWLRQRI´IRUWKHEHQHÀWRIµDQGGHÀQHV´VROHO\IRUWKHEHQHÀWRIµWRPHDQWKDWQRRQH
HOVHFDQUHFHLYHany EHQHÀWIURPWKHWUXVW,WWKHQSURYLGHVDQH[FHSWLRQWRWKLVGHÀQLWLRQ
E\DOORZLQJSD\PHQWVWRDWKLUGSDUW\IRUJRRGVRUVHUYLFHVIRUWKHEHQHÀWRIWKHEHQHÀFLDU\1126WDWHWUXVWODZE\FRQWUDVWGHÀQHVEHQHÀWLQIXQFWLRQDOWHUPVLWLVWKHEHQHÀFLDO
HQMR\PHQWRIWUXVWDVVHWVRULQFRPHIRUZKLFKRQHLVQRWUHTXLUHGWRSHUIRUPDVHUYLFHRU
GHOLYHUDJRRG7KHEHQHÀFLDU\LVWKHRQHWRZKRPWKHWUXVWHHRZHVLWVGXWLHVLQWKHXVH
RIWUXVWDVVHWVDQGLQFRPH
66$·VGHÀQLWLRQVRQO\PDNHVHQVHLIZKDW66$PHDQVLVWKDWany payment by a trustHHLVDEHQHÀWRIWKHWUXVWWRWKHSHUVRQZKRUHFHLYHVWKHSD\PHQW7KLVORRNVOLNHQRWKLQJ
VRPXFKDV66$·VROG´QDPHRQWKHLQVWUXPHQWµUXOH113)URPWKDWSHUVSHFWLYHDWUXVWHH·V
SD\PHQWWRDFDEGULYHUWRWDNHWKHEHQHÀFLDU\WRDGRFWRU·VRIÀFHIRUDQH[DPJLYHV
WKHFDEGULYHUDWUXVWEHQHÀW6XFKDSD\PHQWLVVDYHGIURPYLRODWLQJ´VROHEHQHÀWµE\WKH
3206H[FHSWLRQDOORZLQJSD\PHQWVWRWKLUGSDUWLHVIRUWKHSXUFKDVHRIJRRGVRUVHUYLFHV
IRUWKHEHQHÀFLDU\$GHÀQLWLRQWKDWDFFRPPRGDWHVWKHFHQWUDOSXUSRVHRIWKHWKLQJLWGHÀQHVRQO\DVDQH[FHSWLRQWRLWVJHQHUDOUXOHGRHVQRWKDYHDZHOOJURXQGHGJHQHUDOUXOH
/LNHWKH3WROHPDLFV\VWHP11466$·VGHÀQLWLRQVDUHDMHUU\EXLOWDSSUR[LPDWLRQRI
WKHUHDOWKLQJDQGPXVWLQWLPHOHDGWRLQDFFXUDWHQRWWRVD\EL]DUUHUHVXOWV7KLVKDSSHQHGIRUH[DPSOHLQDVWDWH0HGLFDLGDJHQF\·VDWWHPSWWRGHDOZLWKDWUXVWHH·VSD\PHQW
RI FRPSHQVDWLRQ WR D PRWKHU WR UHPDLQ KRPH WR FDUH IRU KHU VHULRXVO\ GLVDEOHG VRQ115
)ROORZLQJ66$·VWKHRU\SD\PHQWVWRWKHPRWKHUZHUHWUHDWHGDVJLYLQJKHUDEHQHÀWRI
WKHWUXVWLQYLRODWLRQRIWKHVROHEHQHÀWUXOHDQGVLQFHVKHZDVGRLQJZKDWPRWKHUV RUDW
OHDVWSDUHQWV DUHH[SHFWHGWRGRLWZDVQRWVKRHKRUQHGLQWRWKHSHUPLVVLEOHH[FHSWLRQ$
WUDGLWLRQDODQDO\VLVXQGHUVWDWHWUXVWODZRIVROHEHQHÀWDVDJXLGHWRWUXVWHHVPLJKWSHUmit payments to parents, but it would do so only when to do so were in the best interests
RIWKHEHQHÀFLDU\116
ii. Revocability
66$ KDV DSSOLHG VWDWH WUXVW ODZ LQFRQVLVWHQWO\ DQG RIWHQ LQFRUUHFWO\ LQ GHWHUPLQLQJ
ZKHQWUXVWVDUHLUUHYRFDEOH,WDVVHUWVDVD´JHQHUDOSULQFLSOHRIWUXVWODZWKDWLIDJUDQWRULV
DOVRWKHVROHEHQHÀFLDU\RIDWUXVWWKHWUXVWLVUHYRFDEOHUHJDUGOHVVRIODQJXDJHLQWKHWUXVW
WRWKHFRQWUDU\µDQGDWUXVWWKDWGRHVQRWQDPHVSHFLÀFLQGLYLGXDOVDVEHQHÀFLDULHVLVDOZD\V
UHYRFDEOH117 The modern rule, found in Restatement of the Law (Third), Trusts, LVWRWKHFRQ112 See32066,)FGLVFXVVHGDERYHLQWH[WDFFRPSDQ\LQJQRWHVDQG
113 See WKHGLVFXVVLRQRIWKLVLQIRUPDOUXOHLQPurser v. Rahm, :DVKG3G
 DQGWKHDXWKRULWLHVFLWHGWKHUH
114 3WROHP\ F$' LPSURYHGWKHDFFXUDF\RIWKHJHRFHQWULFWKHRU\·VH[SODQDWLRQRIWKHPRYHPHQW
RIFHOHVWLDOERGLHVE\SRVLWLQJWKDWWKH\PRYHGLQFLUFOHVFHQWHUHGRQRWKHUFLUFOHVFHQWHUHGRQ\HWRWKHU
FLUFOHVFHQWHUHGRQWKHHDUWK
115 Hobbs v. Zenderman, supra, n. 63.
116 $SSOLFDWLRQRIVROHEHQHÀWWRSD\PHQWVWRSDUHQWVLVGLVFXVVHGLQPRUHGHWDLOEHORZ
117 32066,'ÀUVWXQQXPEHUHGSDUD7KHLGHDWKDWDWUXVWQDPLQJKHLUVUDWKHUWKDQVSHFLÀF
LQGLYLGXDOVLVDOZD\VUHYRFDEOHDVDPDWWHURIODZLVGUDZQIURPWKH'RFWULQHRI:RUWKLHU7LWOHDQGWKH
5XOHLQ6KHOOH\·V&DVHWZRSRVWIHXGDOHUDUXOHVGHVLJQHGWRWKZDUWDWWHPSWVWRDYRLGIHXGDOGXWLHVSee
5DGIRUG %U\DQsupra n. 11, at 14. These rules treated dispositions to the heirs of the settlor or another
SHUVRQDVWUDQVIHUVWRWKHDQFHVWRUWKXVVXEMHFWLQJWKHWUDQVIHUWRWD[HVRUGXWLHVWKDWWKHVHWWORUKRSHGWR
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WUDU\$WUXVWLVQRWIRUDVROHEHQHÀFLDU\ZKHQWKHVHWWORU´QDPHVKHLUVQH[WRINLQRUVLPLODU
JURXSVWRUHFHLYHWKHUHPDLQLQJDVVHWV>DIWHUWKHEHQHÀFLDU\·V@GHDWKµWKHUHIRUHWKHWUXVWLV
QRWUHYRFDEOHSHUVH%XW66$UHTXLUHVVWDWHE\VWDWHDQDO\VLVDQGÀQGVWKDWWKHUXOHVXUYLYHV
DEVHQWDQH[SUHVVMXGLFLDOGHFLVLRQWRWKHFRQWUDU\RIWHQRYHUORRNLQJVWDWXWRU\UHYHUVDOUHVXOWLQJLQ´XQUHOHQWLQJDQGLQFRUUHFWDSSOLFDWLRQRIWKH>'RFWULQHRI:RUWKLHU7LWOH@µ
7KLV HUURU FRPELQHG ZLWK LWV IDLOXUH WR DSSUHFLDWH WKH VLJQLÀFDQFH RI WKLUGSDUW\
FUHDWRUVFDQOHDGWRDQRPDORXVUHVXOWVWKDWYLRODWHORQJVWDQGLQJVWDWHODZ3DUHQWVZKR
VRXJKWWRDYRLG66$·VÀQGLQJRIUHYRFDELOLW\E\KDYLQJWKHWUXVWQDPHWKHPVHOYHVDVFRQWLQJHQWEHQHÀFLDULHVFRXOGUXQDIRXORIWKHGHHSO\HVWDEOLVKHGUXOHWKDWQRRQHFDQPDNH
DZLOOIRUDQRWKHUSHUVRQ6XFKDSODQRIGLVWULEXWLRQFRXOGHDVLO\GHYLDWHIURPVWDWHLQWHVWDF\ODZGHSHQGLQJRQZKRVXUYLYHGLIDQ\RQHUHPDUULHGDQGKDGODWHUERUQFKLOGUHQ
DQGWKHVWDWH·VDQWLODSVHVWDWXWH
iii. Establishment
´(VWDEOLVKµLVQRWDWHUPRIDUWLQWKHODZRIWUXVWV+LVWRULFDOO\DWUXVWFDPHLQWR
H[LVWHQFH ZKHQ WKH RZQHU RI SURSHUW\ FRQYH\HG WKH EHQHÀFLDO LQWHUHVW WR DQRWKHU7KH
question often requiring resolution was when, if ever, those duties arose, viz., whether
WKHFRQYH\DQFHLWVHOIGHÀQHGWKHGXWLHVZKHWKHUDPHUHGHFODUDWLRQE\WKHVHWWORUWUXVWHH
FRXOGFDXVHHQIRUFHDEOHGXWLHVWRFRPHLQWRH[LVWHQFHRUZKHWKHUODWHUDFTXLUHGSURSHUW\
FRXOG EH VXEMHFW WR GXWLHV SUHYLRXVO\ GHFODUHG$ SHUVRQ FRXOG QRW HVWDEOLVK D WUXVW RI
VRPHRQHHOVH·VSURSHUW\³WKDWLVFRQYH\DEHQHÀFLDOLQWHUHVWWRDQRWKHU³DQ\PRUH
WKDQKHRUVKHFRXOGVHOOLWWRDQRWKHUDQGFRQYH\JRRGWLWOH%HFDXVHWKHWUXVWDURVHIURP
WKHWUDQVIHURIRQH·VRZQSURSHUW\WKHSHUVRQZKRWUDQVIHUUHGWKHSURSHUW\ZDVWKHVHWWORU
ZKR´HVWDEOLVKHGµWKHWUXVWDQGSHUIRUFHWKDWZDVWKHSHUVRQZKRGHWHUPLQHGWKHWHUPVRI
WKHWUXVW6LPLODUO\EHFDXVHDWUXVWLQYROYHVREOLJDWLRQVUHVSHFWLQJSURSHUW\DWUXVWFRXOG
QRWFRPHLQWRH[LVWHQFHXQWLODWUXVWHHZDVLQSRVVHVVLRQRISURSHUW\
,QDXWKRUL]LQJSDUHQWVDQGJUDQGSDUHQWVWR´HVWDEOLVKµDWUXVWUHVSHFWLYHO\RIWKHLU
FKLOG·VRUJUDQGFKLOG·VDVVHWV&RQJUHVVLQWURGXFHGDQHZQRWLRQLQWRWUXVWODZ²DXWKRUL]ing a person to establish a trust for management of another’s property.
66$KDVWULHGWRÀQGWKHPHDQLQJRI´HVWDEOLVKPHQWµLQVWDWHWUXVWODZZLWKRXWUHFRJQL]LQJWKDW&RQJUHVVKDVFUHDWHGDQDXWKRULW\WKDWKDVQREDVLVWKHUHVLQFH&RQJUHVVKDG
LQWURGXFHGDSUDFWLFHQRWIRXQGLQVWDWHWUXVWODZ:KHUHDSHUVRQHVWDEOLVKHVDWUXVWZLWK
KLVRUKHURZQDVVHWVKHRUVKHLVWKHJUDQWRUDV66$VD\VWKHWUXVWFRPHVLQWRH[LVWHQFH
ZKHQWKHWUXVWHHUHFHLYHVSURSHUW\VXEMHFWWRWKHREOLJDWLRQVLPSRVHGE\WKHJUDQWRUDQG
VSHOOHGRXWLQDWUXVWGRFXPHQW66$IRFXVLQJRQZKDWWUXVWODZDFFHSWHGDVDUHVXOWRILWV
premises, treats the person whose assets fund the trust as the grantor, and treats the trust
DVHVWDEOLVKHGRQO\ZKHQDVVHWVDUHGHOLYHUHGWRWKHWUXVWHH$QGVLQFHLWZDVWKHDFWRI
IXQGLQJWKHWUXVWWKDWEURXJKWLWLQWRH[LVWHQFHWKHGLVDEOHGEHQHÀFLDU\ZKRVHDVVHWVIXQG
DVSHFLDOQHHGVLVWKHJUDQWRU66$UHDVRQVVRWKHWUXVWGRHVQRWPHHWDOORIWKHUHTXLUHPHQWVRI6HFWLRQS G  $ 
DYRLG%RWKUXOHVKDYHORQJVLQFHEHHQUHSHDOHGE\VWDWXWHDQGDUHODUJHO\UHSXGLDWHGLQWKH8QLWHG6WDWHV
VHHQ DW PRVW DV UXOHV RI FRQVWUXFWLRQ i.e.DQLQIHUHQFHXQOHVVWKHVHWWORUFOHDUO\LQGLFDWHGDFRQWUDU\
intent) rather than rules of law. See id. at 15–16.
 See Radford and Bryan, supra n. 11, at 29.
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7KLV PLVDSSOLHV VWDWH WUXVW ODZ 6WDWH WUXVW ODZ IRFXVHV RQ IXQGLQJ E\ WKH RZQHU
EHFDXVHWKDWLVWKHRQO\SHUVRQZKRFDQHVWDEOLVKWKHUXOHVRIWKHWUXVWJRYHUQLQJKLVRU
KHUSURSHUW\,QWKHVLWXDWLRQFUHDWHGE\&RQJUHVVZKHUHSDUHQWVDUHWRHVWDEOLVKDWUXVW
WRKROGWKHLUFKLOG·VDVVHWVWKHREOLJDWLRQWKDWDULVHVZKHQWKHWUXVWLVIXQGHGLVQRWGHWHUPLQHGE\WKHIXQGLQJEXWE\WKHWUXVWGRFXPHQWH[HFXWHGHDUOLHUE\WKHSDUHQWVDVVHWWORUV
DQGDFFHSWHGE\WKHWUXVWHH,QPRVWVWDWHVWKHWHUPVRIWKHGRFXPHQWFRQWURO119 Thus,
it is WKHSDUHQWVZKRFUHDWHWKHWUXVWGRFXPHQWZKRDUHWKHVHWWORUVQRWWKHFKLOGZKRVH
assets later fund the trust.
66$JHWVRXWRIWKLVFRQXQGUXPE\DQRWKHUMHUU\EXLOWVROXWLRQORRNLQJIRUDXWKRULW\LQVWDWHODZIRUWKHFUHDWLRQRIDWUXVWZLWKRXWSURSHUW\ZKDWLWFDOOVD´GU\µRU´HPSW\µ
WUXVWE\ZKLFKLWPHDQVDQXQIXQGHGinter vivos trust.120$EVHQWH[SUHVVDXWKRUL]DWLRQRI
´GU\µWUXVWV66$WUHDWVWKHSDUHQWFUHDWHGWUXVWDVLQDGHTXDWHXQGHU86&S G
(4)(A).12166$KDVIRXQGWKDWVRPHVWDWHVGRDQGVRPHVWDWHVGRQRWFLWLQJDQGUHO\LQJ
RQLQGLVWLQJXLVKDEOHVWDWHFRXUWGHFLVLRQVWKDWDOOUHTXLUHDWUXVWHHKDYHWLWOHWRSURSHUW\122
These misunderstandings of state trust law are not minor deviations from an otherZLVH VRXQG DSSURDFK 7KH\ FRQFHUQ HVVHQWLDO IHDWXUHV RI WUXVWV ³ FUHDWLRQ EHQHÀFLDO
LQWHUHVWVDQGUHYRFDELOLW\+DYLQJJRWWHQWKHPVRZURQJ66$IUDQNO\FDQQRWEHWUXVWHG
WRFRQVWUXFWDV\VWHPWKDWUHPDLQVWUXHWRZKDW&RQJUHVVLQWHQGHGLQDGRSWLQJWUXVWVWR
SURPRWHSXEOLFEHQHÀWSURJUDPV0RUHRYHUWKHIXQGDPHQWDOLQFRPSUHKHQVLRQRIZKDW
DWUXVWLVFDUULHVRYHUWRWKHSUREOHPRIÀQGLQJPHDQLQJLQDWUXVWIRUWKHVROHEHQHÀWRID
person as a matter of federal law.

119 , QGHWHUPLQLQJWKHWHUPVRIWKHWUXVWWKHÀUVWUHVRUWLVRIFRXUVHWRWKHJRYHUQLQJLQVWUXPHQW«>7@KH
WHUPVRIWKHJRYHUQLQJLQVWUXPHQWRUGLQDULO\DUHWKHWHUPVRIWKHWUXVW«>7@KHJRYHUQLQJLQVWUXPHQW
LIXQDPELJXRXVLVRUGLQDULO\GHWHUPLQDWLYH,QVXFKDFDVHH[WULQVLFHYLGHQFHLVLQDGPLVVLEOHWRYDU\
RUDGGWRWKHWHUPVRIWKHLQVWUXPHQW«

$VFKHUHWDOsupra n. 57, at § 2.2.4, 42–43.
120 See POMS SI 01120.203B.1.f. This is another misuse of existing terms from state trust law. In trust law,
DGU\WUXVWLVRQHLQZKLFKWKHWUXVWHHKDVQRDIÀUPDWLYHGXWLHVHJ3URYLGHQW/LIH $FFLGHQW,QV&RY
/LWWOH)6XSSG² 6':9D DQG$WNLQVY0DUNV6:G 7HQQ
&W$SS DQHPSW\WUXVWLVRQHZKRVHDVVHWVKDYHEHHQGLVWULEXWHGHJ*LDQQLQLY)LUVW1DW%DQN
RI'HV3ODLQHV,OO$SSGQ1(G ,OO$SSVW'LVW 
121 6
 HH320636 6' VXPPDUL]LQJWKHGHFLVLRQDIÀUPHGLQ'UDSHUY&ROYLQBBB)6XSS
BBB '6'-XO\ :/DSSHDOSHQGLQJ1R WK&LU 
122 Cf. 320636 6' VWDWLQJWKDW6RXWK'DNRWDGRHVQRWDXWKRUL]HGU\WUXVWVFLWLQJDQGUHO\LQJRQ+LJJLQVY+LJJLQV6'1:G  IRUWKHSURSRVLWLRQWKDW´WREHDYDOLG
WUXVWWKHSURYLVLRQV¶PXVWEHUHDVRQDEO\FHUWDLQDVWRWKHSURSHUW\«·µ ZLWKe.g.320636
3D ZKLFKVWDWHVWKDW0DU\ODQGGRHVDXWKRUL]HVXFKWUXVWVFLWLQJDQGUHO\LQJRQ)URPWKH+HDUW&KXUFK
0LQLVWULHV,QFY$IULFDQ0HWKRGLVW(SLVFRSDO=LRQ&KXUFK0G$G²
 DOWKRXJKWKHFRXUWVWDWHVWKHRSSRVLWH´$WUXVW>RQO\@H[LVWVZKHUHWKHOHJDOWLWOHWRSURSHUW\LV
KHOGE\RQHRUPRUHSHUVRQV«µ 6HHDOVR'XJJDQY.HWR$G '&  DWUXVW
PXVWKDYH´DWUXVWHHZKRKROGVWKHWUXVWSURSHUW\µ %XFKDQDQY%UHQWZRRG)HG6DY /RDQ$VV·Q
457 Pa. 135, 144, 320 A.2d 117 (1974) (transferee of property with duties to “deal with the property for
WKHEHQHÀWRIDQRWKHUSHUVRQµ´RQHRIWKHPDVWUXVWHHKROGVSURSHUW\IRUWKHEHQHÀWRIWKHRWKHUµ DOVR
FLWHGDQGUHOLHGRQLQ320636WRÀQGWKDWWKRVHMXULVGLFWLRQVDOORZHGVRFDOOHGGU\WUXVWV
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E 6ROH%HQHÀWDVD)HDWXUHRI)HGHUDO/DZ
(YHQLIWKHPHDQLQJRI´VROHEHQHÀWµLVDTXHVWLRQRIIHGHUDOODZWKHIHGHUDODJHQFLHVFDQVWLOOFODLPQRVSHFLDOH[SHUWLVH6SHFLDOQHHGVWUXVWVDUHDUHFHQWH[FHSWLRQLQWKH
SXEOLFEHQHÀWVDUHQDDQGXQGHUVWDQGLQJVROHEHQHÀWGRHVQRWGUDZRQDQ\H[LVWLQJDJHQF\H[SHULHQFH7KHPHDQLQJRIVROHEHQHÀWGRHVQRWLQYROYHDFORVHUHDGLQJRIDKLJKO\
FRPSOH[VWDWXWHZLWKKXQGUHGVRIPRYLQJSDUWVHDFKRIZKLFKDIIHFWVGR]HQVRIRWKHUV
%RWKDJHQFLHVKDYHWKHDXWKRULW\DQGWKHFRPSHWHQFHWRDGGUHVVZKDWNLQGRIVWDWHSURSHUW\HQWLWLHVDUHDYDLODEOHDVUHVRXUFHVRULQFRPHDQGIRUH[DPSOHZKDWNLQGRIHQWLWLHV
FRQVWLWXWHLQFRPHDQGZKDWNLQGFRQVWLWXWHUHVRXUFHVKRZWKH\DUHFRXQWHGRUH[FOXGHG
how they interplay with one another, and deeming from one to another; these are the kinds
RIVWDWXWRU\TXHVWLRQVWKDW&06DQG66$DUHXQLTXHO\TXDOLÀHGWRDQVZHU%RWKDJHQFLHV
FRUUHFWO\FODLPWRFRQWLQXHWRKDYHSULPDU\DXWKRULW\WRGHÀQHDQGDGGUHVVWKHVWDWXVRI
LQFRPHDQGUHVRXUFHVDVWKH\JRLQWRRUFRPHRXWRIWUXVWV123 but that is a different matter
IURPLQWHUSUHWLQJWKHODZRIWUXVWVRUDGGUHVVLQJKRZWUXVWVVKRXOGRSHUDWHZKLFKLVZKDW
VROHEHQHÀWSURSHUO\FRQFHUQV
1RUGRHVLQWHUSUHWDWLRQLQYROYHDFORVHUHDGLQJRIVSHFLÀFOHJLVODWLYHKLVWRU\DQG
&RQJUHVVDJHQF\LQWHUFKDQJHWRLQWHUSUHWDQRWKHUZLVHRSDTXHVWDWXWH124&06ÀUVWDGGUHVVHGWKHLVVXHLQWKHZDNHRI&RQJUHVV·VHQDFWPHQWRI2%5$·DQGLWKDVKDUGO\
YLVLWHGWKHLVVXHVLQFH6SHFLDOQHHGVWUXVWVZHUHLQWURGXFHGLQWR66,ZLWKQRKLVWRU\RI
DJHQF\DFWLRQRUUHDFWLRQ7KHVWURQJHVWDUJXPHQWLQIDYRURIWKH&0666$GHÀQLWLRQLV
WKDW&RQJUHVVFDUULHGRYHUPXFKRIWKH0HGLFDLGVWDWXHWR66,DIWHU&06KDGSURPXOJDWHGLWVLQIRUPDO6WDWH0HGLFDLG0DQXDOSURYLVLRQ
3. Validity of Reasoning and Persuasiveness
7RDGGUHVVWKHYDOLGLW\RIWKHDJHQFLHV·UHDVRQLQJUHTXLUHVÀUVWFRQVLGHULQJZKDW
TXHVWLRQWKH\ZHUHWU\LQJWRDQVZHU&RQJUHVV·VSULPDU\JRDOLQIHUUHGIURPWKHVWDWXWRU\VWUXFWXUHZDVWRHQVXUHWKDWWKHSHUVRQZLWKDGLVDELOLW\UHFHLYHGWKHEHQHÀWRIWKH
UHVRXUFHVVHWDVLGHLQWUXVW0XFKRIZKDWKDVEHHQVDLGDERYHUHÁHFWVWKHIDLOXUHRI&06
DQG66$WRXQGHUVWDQGKRZWKLVRSHUDWHVLQWKHFRQWH[WRIDWUXVWUHODWLRQVKLS7KUHHDGGLWLRQDOSRLQWVPHULWGLVFXVVLRQ
)LUVWWKHGHÀQLWLRQVRIVROHEHQHÀWDQG´VROHO\IRUWKHEHQHÀWRIµDGGOLWWOHWRWKH
statutory terms. They are the regulatory equivalent of saying the same thing, only louder.125:KHUHWKHVWDWXWHVD\V´VROHO\IRUWKHEHQHÀWRIµERWK&06DQG66$VD\´WKHWUXVW
EHQHÀWVQRRQHEXWWKDWLQGLYLGXDO«µ126,WLVGLIÀFXOWWRVHHZKDWWKHGHÀQLWLRQDGGV
LWSURYLGHVQRRSHUDWLRQDOGLUHFWLRQQRLQGLFDWLRQRIZKDWWKHWUXVWGRFXPHQWVKRXOGVD\
WKDWWKHVWDWXWHGRHVQRWDOUHDG\DGGUHVVDQGQRJXLGDQFHWRWUXVWHHVRQZKDWWKH\FDQRU
FDQQRWGR
123 POMS SI 01120.200E; Transmittal 64, supraQDW& ´IXQGVHQWHULQJDQGOHDYLQJ>VRFDOOHG
0LOOHUWUXVWV@DUHQRWQHFHVVDULO\H[HPSWIURPWUHDWPHQWXQGHUWKHUXOHVRIWKHDSSURSULDWHFDVKDVVLVWDQFH
SURJUDPµ See supra nn. 102 and 106.
124 Cf. Md. Dept. of Health & Mental Hygiene v. Ctrs. for Medicare & Medicaid Servs., 542 F.3d 424 (4th
&LU 
125 Cf. Gonzales v. Ore.86²6&W   GLVPLVVLQJDQ´LQWHUSUHWLYHµ
UXOHWKDW´GRHVOLWWOHPRUHWKDQUHVWDWHWKHWHUPVRIWKHVWDWXWHLWVHOIµ 
126 POMS SI 01120.201F.2; Transmittal 64, supra n. 1, at § 3257.6.
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6HFRQG&06SURYLGHGWKHRQHUHDOHODERUDWLRQRQWKHEDVLFGHÀQLWLRQRIVROHEHQHÀWLWVGRJLQWKHPDQJHU127UHTXLUHPHQWIRUDFWXDULDOO\VRXQGGLVWULEXWLRQV This addition is neither well reasoned nor persuasive. In requiring minimum required distribution–type distributions, CMS is telling trustees to make distributions even when doing so
LVQRWUHTXLUHGWRSD\IRUDQ\JRRGVRUVHUYLFHVWKHEHQHÀFLDU\QHHGVRUZDQWV7KLVFDQLI
LWKDVDQ\HIIHFWDWDOORQO\UHVXOWLQUHGXFLQJWUXVWUHVRXUFHVSUHPDWXUHO\DQGXQQHFHVVDULO\ZDVWLQJUHVRXUFHVDQGSRWHQWLDOO\OHDYLQJWKHEHQHÀFLDU\ZLWKLQDGHTXDWHUHVRXUFHV
later in life.129
&06·VRIIHURISD\EDFNDVDQDOWHUQDWLYHWRDFWXDULDOO\VRXQGQHVVVXJJHVWVWKDWRQH
127 7KHSURYHUELDOGRJLQWKHPDQJHUFDQQRWXVHWKHKD\WKDWLVWKHUHZKLOHNHHSLQJDZD\WKHR[WKDWFRXOG
so the hay is wasted. Aesop’s Fables  /DXUD*LEEVWUDQV2[IRUG:RUOG&ODVVLFV 
 &06PD\KDYHPHDQWVRPHWKLQJVXFKDVWKH´PLQLPXPUHTXLUHGGLVWULEXWLRQµUXOHVWKDWUHTXLUHGLVWULEXWLRQVIURPWD[TXDOLÀHGUHWLUHPHQWSODQVDWDUDWHGHVLJQHGWRH[KDXVWWKHDFFRXQWVGXULQJWKHWD[SD\HU·V
DFWXDULDOOLIHWLPH%XWLQIDFW´DFWXDULDOVRXQGQHVVµDVDFWXDULHVXVHWKHWHUPLVDUXOHRIFDXWLRQOLPLWLQJ
KRZPXFKDSODQFDQSD\RXWDQGVWLOOEHDEOHWRPHHWLWVIXWXUHREOLJDWLRQV:KLOHLWLVDOPRVWDOZD\V
XVHGLQWKHFRQWH[WRIDSODQLQYROYLQJPXOWLSOHEHQHÀFLDULHVe.g. Allied Structural Steel Co. v. Spannaus,
86  LQDQLQGLYLGXDOFDVHLWPD\PHDQUHGXFLQJDPRQWKO\EHQHÀWWRHQVXUHWKDWWKH
EHQHÀWZLOOFRQWLQXHGXULQJWKHSHUVRQ·VHQWLUHOLIHWLPHWKHRSSRVLWHRIZKDW&06OLNHO\LQWHQGHG

 &06·VXVHRIWKHWHUP´DFWXDULDOO\VRXQGµZLWKUHVSHFWWRDQQXLWLHVLVVLPLODUO\XQVRSKLVWLFDWHG,WSXEOLVKHGDQ66$WDEOHRIOLIHH[SHFWDQFLHVEDVHGRQDJHDQGVWDWHGWKDW´>L@IWKHLQGLYLGXDOLVQRWUHDVRQDEO\
H[SHFWHGWROLYHORQJHUWKDQWKHJXDUDQWHHGSHULRGRIWKHDQQXLW\µKHRUVKH´ZLOOQRWUHFHLYHIDLUPDUNHW
YDOXHµDQGWKHDQQXLW\LV´QRWDFWXDULDOO\VRXQGµTransmittal 64, supra QDW%SDUD

 )LUVWWKLVUHÁHFWVDPLVXQGHUVWDQGLQJRIWKHVLJQLÀFDQFHRIDQDFWXDULDOWDEOHZKLFKVKRZVRQO\DYHUDJHOLIHH[SHFWDQF\LWLVQRWDSUHGLFWLRQRIKRZORQJDQ\RQHSHUVRQZLOOOLYH6HFRQGWKHUXOHGRHVQRW
UHFRJQL]HWKHULVNHOHPHQWLQDQDQQXLW\DQGWKXVIDLOVWRWUHDWDVDWUDQVIHUWKHSXUFKDVHRIDOLIHSOXV
\HDUVFHUWDLQDQQXLW\QRPDWWHUZKDWWKHWHUPFHUWDLQSHULRGLV

 7KHDGGLWLRQDOFRVWRIWKHWHUPFHUWDLQSURYLVLRQLVWKHSULFHWREHSDLGWRFRYHUWKHULVNWKDWSD\PHQWV
PXVWEHPDGHEH\RQGWKHSHUVRQ·VDFWXDOOLIHWLPH7KXVLWDOORZVIRUWKHEHQHÀWRIVRPHRQHRWKHUWKDQ
WKHDQQXLWDQW)RUH[DPSOHLID\HDUROGPDQZLWKDOLIHH[SHFWDQF\ XQGHUWKH0HGLFDLGWDEOH RI
 \HDUV FDQ SXUFKDVH DQ DQQXLW\ SD\LQJ  SHU PRQWK IRU OLIH IRU  DQG D OLIHSOXV
\HDUVFHUWDLQDQQXLW\SD\LQJWKDWPXFKSHUPRQWKFRVWVWKHFRVWRIWKHWHUPFHUWDLQEHQHÀW
ZKLFKRQO\EHQHÀWVRWKHUVLV³WKHDGGLWLRQDOFRVWWRSXUFKDVHWKHULJKWWRSD\PHQW XSWR
\HDUV EH\RQGWKHDQQXLWDQW·VDFWXDOOLIHWLPH7KDWVKRXOGEHWUHDWHGDVDWUDQVIHUWRWKHQDPHG
EHQHÀFLDULHVEXWLVQ·W

 &RQJUHVVKDVDGRSWHG&06·VDSSURDFKLQXVLQJWKHLGHDRI´DFWXDULDOO\VRXQGµEDVHGRQ66$WDEOHV
LQDSSURYLQJWKHXVHRIFHUWDLQDQQXLWLHVLQ0HGLFDLGSODQQLQJ86&S F  * LL ,, 7KDW
PD\UHQGHUWKHXVHRIDFWXDULDOVRXQGQHVVLPPXQHWRMXGLFLDOUHYLHZZLWKUHVSHFWWRDQQXLWLHVEXWWKH
LVVXHZLWKUHVSHFWWRVSHFLDOQHHGVWUXVWVLVTXLWHGLIIHUHQW
129 In Lloyd v. Campbell2KLR$SS1(G 2KLR$SS WKHFRXUWUHMHFWHGWKHEHQHÀFLDU\·VFODLPWKDWVKHZDVHQWLWOHGWRDOOFXUUHQWLQFRPHZKHUHWKHWUXVWGLGQRWVSHFLÀFDOO\DXWKRUL]H
WKHWUXVWHHWRFRQYHUWXQGLVWULEXWHGLQFRPHWRSULQFLSDOXQGHUWKHWUXVWHH·VGXW\WRFRQVLGHUKHUIXWXUH
welfare if not in derogation of present needs.

0RVWFHUWDLQO\LWPD\EHORJLFDOO\DQGSHUVXDVLYHO\DUJXHGWKDWWKHEHQHÀFLDU\·VZHOIDUHDQGEHQHÀW
LVEHLQJQREO\VHUYHGLIWKHWUXVWHHHOHFWVWRWUHDWH[FHVVLQFRPHDVSULQFLSDODQGLQYHVWVLWDVVXFK
WKHUHE\LQFUHDVLQJWKHIXQGVXEMHFWWRWKHWUXVWDQGWKHDPRXQWWKDWZLOOEHUHFHLYHGE\WKHEHQHÀFLDU\
ZKHQVKHUHDFKHVDJHDQGOLNHZLVHLQFUHDVLQJWKHDPRXQWVKHZLOOUHFHLYHDWDJHZKHQWKHWUXVW
LVWHUPLQDWHGDQGÀQDOGLVWULEXWLRQRIWKHUHPDLQLQJKDOIRIWKHSULQFLSDOLVPDGHWRKHU2IFRXUVHLI
WKHEHQHÀFLDU\·VSUHVHQWEHQHÀWDQGZHOIDUHLVQHJOHFWHGLQRUGHUWRLQFUHDVHWKHWUXVWSULQFLSDOWKLV
ZRXOGEHDQDEXVHRIGLVFUHWLRQRQWKHSDUWRIWKHWUXVWHH
Id. at 449, 196 N.E.2d at 791–792.
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RILWVUHDVRQVIRUUHTXLULQJDFWXDULDOVRXQGQHVVZDVWRSURWHFWEHQHÀFLDULHVIURPWUXVWHHV
ZKRDUHDOVRUHPDLQGHUEHQHÀFLDULHV3D\EDFNZRXOGUHGXFHLIQRWHOLPLQDWHDQLQWHUHVWHG
WUXVWHH·VLQFHQWLYHWRSUHVHUYHIXQGV3HUKDSVXQVRSKLVWLFDWHGIDPLO\PHPEHUWUXVWHHVDUH
VZD\HGE\SD\EDFNWKDWIRUHFORVHVHIIHFWLYHVHOILQWHUHVWEXWLPSRVLQJWKHUHTXLUHPHQW
RQGLVLQWHUHVWHGSURIHVVLRQDOWUXVWHHVVXJJHVWV66$GRHVQRWIXOO\XQGHUVWDQGRUDSSUHFLate what trustees do.
7KLUGWKHDJHQFLHV·GHÀQLWLRQRIVROHEHQHÀWIDLOVWRDGGUHVVWUXVWHHGXWLHV$WUXVW
WKDWGRHVQRWUHOLHYHWKHWUXVWHHRIKLVRUKHUREOLJDWLRQVWRUHPDLQGHUEHQHÀFLDULHVXQGHU
WKHGXW\RILPSDUWLDOLW\FDQRQO\UHVXOWLQXQGHUVHUYLQJWKHEHQHÀFLDU\ZLWKDGLVDELOLW\
:LWKRXWDQH[SUHVVZDLYHULQWKHWUXVWGRFXPHQWDWUXVWHHPXVWWDNHLQWRDFFRXQWERWK
WKHOLIHWLPHDQGUHPDLQGHUEHQHÀFLDULHV·LQWHUHVWV7KHFRQVFLHQWLRXVWUXVWHHPLJKWZHOO
GHFOLQHWRVSHQGWUXVWIXQGVZKHQLWWKUHDWHQVWKHUHPDLQGHUEHQHÀFLDULHV·XOWLPDWHVKDUH
%RWK&06DQG66$XQVRSKLVWLFDWHGDVWKH\DUHLQWKHLUXQGHUVWDQGLQJRIWUXVWVDUHVLOHQW
RQWKLVFUXFLDODVSHFWRIWUXVWDGPLQLVWUDWLRQ,QWKHLUGLVFXVVLRQRIVROHEHQHÀWWKH\KDYH
failed to understand the nub of the problem (i.e., the need to relieve a trustee of a duty of
LPSDUWLDOLW\EHWZHHQWKHOLIHDQGUHPDLQGHUEHQHÀFLDULHV DQGLQVWHDGIRFXVHGWKHLUHIIRUWV
RQDSUR[\UHTXLULQJGLVWULEXWLRQVIRUWKHOLIHEHQHÀFLDU\
7KHHOHPHQWVIRUGLVFDUGLQJSkidmore GHIHUHQFHDUHSUHVHQW7KHVHLVVXHVDUHRXWVLGHWKHQRUPDODJHQF\SXUYLHZWKHDJHQFLHV·DQDO\VHVKDYHSHUYDVLYHHUURUVZLWKUHVSHFW
WRWKHVWDWHWUXVWODZWKH\DWWHPSWWRDQDO\]HDQGWKHLURZQGHÀQLWLRQVIDLOWRIXOO\VHUYH
&RQJUHVV·VSXUSRVHDQGDUHQRWVXSSRUWHGE\VROLGUHDVRQLQJ
VI. A PRACTICAL AND EFFECTIVE APPROACH TO
SPECIAL NEEDS TRUST REGULATION THAT UTILIZES TRUSTEES AS PARTNERS
The task for CMS and SSA is to use their authority to develop standards and guideOLQHVWKDWXWLOL]HUDWKHUWKDQWKZDUWFRPSHWHQWUHVSRQVLEOHSURSHUO\WUDLQHGWUXVWHHVDV
WKHLU SDUWQHUV LQ PDNLQJ VSHFLDO QHHGV WUXVWV DQ HIIHFWLYH WRRO LQ VHUYLQJ WKH QHHGV RI
SHRSOHZLWKGLVDELOLWLHV,IWKLVZHUHGRQHSURSHUO\FDSDEOHWUXVWHHVZRXOGEHWKHDOOLHV
RIWKHIHGHUDODQGVWDWHDJHQFLHVLQWKHHIÀFLHQWXVHRIOLPLWHGSULYDWHUHVRXUFHV%HQHÀFLDULHVZRXOGOLYHEHWWHUPRUHUHZDUGLQJOLYHVWRWKHH[WHQWWKDWUHVRXUFHVFDQPDNHD
GLIIHUHQFHDWORZHUFRVWWR0HGLFDLGZLWKDJUHDWHUSRVVLELOLW\RIPRUHIXQGVUHFRYHUHG
WKURXJKSD\EDFN
$VDWKUHVKROGPDWWHUWKHDJHQFLHVZRXOGDSSHDUWRKDYHVRPHZKDWGLIIHUHQWDXWKRULW\EXWFRPPRQDUHDVRIFRQFHUQ(YHQEHIRUHJHWWLQJWRWKHVXEVWDQFHRIVXSHUYLVLRQ
RIVSHFLDOQHHGVWUXVWVDQGWUXVWHHV&06DQG66$VKRXOGUHVROYHEHWZHHQWKHPVHOYHV
ZKHWKHUDVWKHFRXUWKHOGLQLewisWKHUHLVDVLQJOHQDWLRQZLGHUXOHIRUVSHFLDOQHHGV
WUXVWVURRWHGLQIHGHUDOODZH[FHSWWRWKHH[WHQWLWUHOLHVRQVWDWHODZRSHUDWLRQ5HODWHG
LWZRXOGEHDUDUHEXWLPSUHVVLYHPRPHQWLIWKHWZRVLVWHUDJHQFLHVFRXOGFRRUGLQDWHRU
HYHQFRPELQHWKHLUHIIRUWVWRGHYHORSDVLQJOHXQLIRUPDSSURDFKIRUVSHFLDOQHHGVWUXVWV
$VSDUWRIWKDWSURFHVVWKHDJHQFLHVRXJKWWRFRPHWRUHFRJQL]HWKHOLPLWRIWKHLU
DELOLW\WRPDQDJHVSHFLDOQHHGVWUXVWV(YHQDVLGHIURPWKHLUPDQ\HUURUVWKHDJHQFLHV
ZHQWIXQGDPHQWDOO\DVWUD\LQIRFXVLQJRQEHQHÀWDVDPHDVXUHRIHDFKWUDQVDFWLRQUDWKHU
WKDQDVDJXLGHWRWUXVWHHFRQGXFW%\IRFXVLQJRQZKRUHFHLYHGSD\PHQWDIDPLOLDUFDVK
EHQHÀWVLGHDWKH\FDPHXSZLWKDUXOHWKDWLVERWKWRRQDUURZDQGWRREURDG
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&RQVLGHUZKHWKHUDWUXVWHHVKRXOGSD\DSDUHQWWRSURYLGHQHFHVVDU\GDLO\FDUHIRU
DVHYHUHO\GLVDEOHGFKLOGDVLQHobbs v. Zenderman.130:KREHQHÀWVZKHQDWUXVWSD\VD
PRWKHUDOLWWOHPRUHWKDQPLQLPXPZDJHWRVWD\KRPHDQGFDUHIRUKHUVHULRXVO\GLVDEOHG
\HDUROGVRQ"8QGHUWKH&0666$VWDQGDUGDVDSSOLHGE\DVWDWH0HGLFDLGDJHQF\WKLV
EHQHÀWWHGWKHPRWKHU7KLVZDVWKHUHVXOWHYHQWKRXJKWKHLQGHSHQGHQWFRUSRUDWHWUXVWHH
ZLWKSUREDWHFRXUWDSSURYDOFRQFOXGHGWKDWSD\LQJWKHPRWKHUZDVSUHIHUDEOHWRSD\LQJ
substantially more while the mother worked outside the home for less.131 The trustee was
GHQLHGWKHRSSRUWXQLW\WRH[HUFLVHLWVGLVFUHWLRQDQGSXUFKDVHWKHFDUHIRUWKHFKLOGWKH
OHDVWH[SHQVLYHZD\SRVVLEOH3ODLQO\WKHGHÀQLWLRQFDQEHWRRQDUURZZKHQLWDVNV´:KR
JHWVSDLGIRUFDULQJIRUDGLVDEOHG\HDUROG"µDQGGRHVQRWSHUPLWSD\PHQWRQIDFWVVXFK
as these.
%XWE\WKHVDPHWRNHQLWLVWRREURDGZKHQLWDVNVRQO\´:KRJHWVSDLGIRUFDULQJ
IRUDGLVDEOHG\HDUROG"µ:KREHQHÀWVZKHQDWUXVWSD\VIRUFHUWLÀHGQXUVLQJDLGHVIRU
KRXUFDUHIRUWKHVHULRXVO\GLVDEOHG\HDUROGROGHVWGDXJKWHURIDIDPLO\RIÀYHZLWK
DVWD\DWKRPHPRWKHUDQGDKLJKO\FRPSHQVDWHGIDWKHU"7KH&0666$VWDQGDUGZRXOG
VHHWKLVDVWKHFKLOG·V´VROHEHQHÀWµHYHQWKRXJKWKHSDUHQWVDQGWKHRWKHUWZRFKLOGUHQ
SODLQO\EHQHÀWDVZHOO7KHSDUHQWVDUHUHOLHYHGRIDKXJHEXUGHQZKLOHWKH\RXQJHUFKLOGUHQPLJKWIHHOOLNHWKH\JHWWKHLUPRWKHUEDFN7KHWUXVWHHPLJKWZHOOFRQFOXGHWKDWWKH
GLVDEOHGFKLOG·VIXQGVVKRXOGEHSUHVHUYHGZKLOHWKHIDPLO\SURYLGHVVRPHRIWKHFDUH$
GHÀQLWLRQWKDWDOZD\VSHUPLWVVXFKSD\PHQWVLVSODLQO\WRREURDG
7KHSURSHUTXHVWLRQLVQRW´:KRZDVSDLGWRGRWKHQHFHVVDU\ZRUN"µEXW´,VWKLV
WKHPRVWFRVWHIÀFLHQWZD\WRWDNHFDUHRIWKHFKLOG·VQHHGVWDNLQJDOORIWKHIDFWVDQGFLUFXPVWDQFHVLQWRDFFRXQW"µ7KLVLVKRZVWDWHWUXVWODZW\SLFDOO\KDQGOHVWKHVHLVVXHVXQGHUWKHEHVWLQWHUHVWVRIWKHEHQHÀFLDU\VWDQGDUG$WUXVWHHPLJKWDQVZHUWKHTXHVWLRQGLIferently depending on the situation of the family. Is the mother home with a housekeeper
EHFDXVHWKHIDPLO\GRHVQRWQHHGKHULQFRPHDQGVKHHOHFWHGWREHDQDWKRPHPRWKHU"
'RHVWKHWUXVWKDYHVXIÀFLHQWDVVHWVDQGVFKHGXOHGLQFRPHIURPDVWUXFWXUHWRSD\IRU
IXOOWLPHDLGHVQRZDQGVWLOOKDYHVXIÀFLHQWIXQGVWRPHHWQHHGVSRWHQWLDOO\\HDUVLQWKH
IXWXUH"7KHVHDUHGHFLVLRQVEHVWOHIWWRDWUXVWHHWRPDNHRQDFDVHE\FDVHEDVLV
66$·VUHFHQWHIIRUWWRDGGUHVVXVLQJVSHFLDOQHHGVWUXVWVIXQGVIRUWUDYHOWRDOORZ
EHQHÀFLDULHV WR YLVLW ZLWK UHODWLYHV GLVFXVVHG DERYH132 illustrates the limit on what an
DJHQF\FDQGRWKURXJKJHQHUDOUXOHV&RQVLGHUWKHIROORZLQJVFHQDULR7KH:DVKLQJWRQ
'&SDUHQWVRIDVHYHUHO\DXWLVWLFFKLOGOLYLQJLQDVSHFLDOL]HG)ORULGDIDFLOLW\ZRXOG
OLNHWRYLVLWKLPDQGWKHIDFLOLW\·VVWDIIDJUHHVWKDWPDLQWDLQLQJIDPLO\WLHVLVH[WUHPHO\
EHQHÀFLDOIRUWKHER\7KHRSWLRQVDUHWRSD\WKHFRVWIRUDURXQGWULSIRURQHRIWKHSDUHQWV
WRYLVLWWKHER\LQ)ORULGDSHUKDSVLQFOXGLQJRWKHUWUDYHOFRVWVVXFKDVFDUUHQWDOKRWHO
DQGPHDOVRUWRSD\WKHFRVWIRUWZRURXQGWULSVIRUWKHER\DQGDQDLGHWRJRWR:DVKLQJ130 Hobbs, 579 F.3d at 1171.
131 7KH IDFW WKDW WKH SODQ ZDV SURSRVHG E\ DQ LQGHSHQGHQW FRUSRUDWH WUXVWHH DQG DSSURYHG E\ WKH ORFDO
SUREDWHFRXUWDUHDPRQJWKHXQGLVSXWHGIDFWVWKDWWKHFRXUWLQHobbsEHOLHYHGXQQHFHVVDU\WRLQFOXGH
LQ LWV GHFLVLRQ MXVWLI\LQJ WKH UHVXOW See In the Matter of the Steffan Hobbs Special Needs Trust, San
-XDQ &RXQW\ 10  WK -XGLFLDO &LU &DVH 1R &9 2UGHU$XWKRUL]LQJ ([SHQGLWXUH RI
)XQGV -XQH    KWWSZZZQDHODRUJ1$(/$'RFV3')1$(/$-RXUQDO+REEV
RUGHUBSGI 
132 See supra QQ²DQGDFFRPSDQ\LQJWH[W
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ton, along with wages and other expenses for the aide.
)RU WKH WUXVWHH WKH LVVXH LV WKH FKLOG·V EHVW LQWHUHVWV LQFOXGLQJ ERWK FXUUHQW DQG
IXWXUHQHHGV$VVXPLQJWKHFRVWRIWKHSDUHQWVYLVLWLQJLVOHVVWKHWUXVWHHFDQFRQVLGHU
ZKHWKHUWUXVWIXQGVDUHQHFHVVDU\,IWKHIDPLO\LVUHODWLYHO\DIÁXHQWDQGFRXOGRUZRXOG
JRHYHQZLWKRXWDWUXVWFRQWULEXWLRQWRWKHFRVWVWKHWUXVWHHFRXOGUHDVRQDEO\GHFOLQHWR
SD\WKHFRVWVEDVHGLQSDUWRQWKHQHHGWRSUHVHUYHDVVHWVIRUWKHFKLOG·VORQJWHUPQHHGV
,I WKH IDPLO\ FRXOG QRW DIIRUG VXFK D WULS ZLWKRXW ÀQDQFLDO VXSSRUW IURP WKH WUXVW WKH
WUXVWHHPXVWZHLJKWKHORQJWHUPEHQHÀWVRISURYLGLQJIDPLO\FRQWDFWDJDLQVWWKHFKLOG·V
IXWXUHQHHGV%XWWKHVWDQGDUGZRXOGQRWEHWKHIRUPDOLVWLF´:KRXVHGWKHVHUYLFH"µEXW
WKHUHDODQGSUDFWLFDORQHRI´:KDWLVEHVWIRUWKHFKLOG"µ
7UXVWHHVRIVSHFLDOQHHGVWUXVWVDUHVXEMHFWWRVWDWHWUXVWODZVWKDWSURYLGHQXPHURXV
SURWHFWLRQVIRUWKHEHQHÀFLDU\DQGIRUFRPSOLDQFHZLWKWKHWHUPVRIWKHWUXVW6WDWHSUREDWHFRXUWMXGJHVDQGVWDWHOHJLVODWXUHVKDYHHVWDEOLVKHGZHOOGHYHORSHGSURWHFWLRQVIRU
EHQHÀFLDULHVRIWUXVWVLQFOXGLQJDFFRXQWLQJVUHPRYDOVXUFKDUJHSHQDOWLHVÀQHVDQGLQ
VRPHFLUFXPVWDQFHVHYHQSHQDOVDQFWLRQV7KLVLVZKHUHWKHVXSHUYLVLRQRIWUXVWVVKRXOG
EHPDQDJHGQRWZLWKSXEOLFEHQHÀWVHOLJLELOLW\ZRUNHUVZLWKOLWWOHRUQRH[SHULHQFHLQ
KRZWUXVWVDUHPDQDJHGRUZLWKVZHHSLQJSROLFLHVLQIHGHUDOSROLF\PDQXDOVWKDWFDQQRW
WDNHLQWRDFFRXQWDOORIWKHIDFWVRILQGLYLGXDOVLWXDWLRQV
6ROHEHQHÀWUHIHUVWRWKHVWDQGDUGWKDWJXLGHVWKHWUXVWHHQRWWRVSHFLÀFWUDQVDFWLRQV
7KDWLVWKHOHYHODWZKLFK&06DQG66$FDQDQGVKRXOGRSHUDWH$VLGHIURPFOHDULQJ
XSWKHHUURUVDULVLQJIURPIDLOLQJWRUHFRJQL]HWKHFHQWUDOLW\RIWKHUROHRIWKHWUXVWHH133
and the proper use of state trust law,134WKHDJHQFLHVVKRXOGDGGUHVVWUXVWHHVWDQGDUGVDQG
GXWLHVSHUKDSVZKHUHWKHSUREOHPVDUHWKHPRVWFRPSOLFDWHG)HZSUREOHPVDUHPRUH
YH[LQJWKDQSURYLGLQJDKRPHDQGFDUHJLYLQJIRUDGLVDEOHGFKLOGZKRVHIDPLO\LVSRRU
DQGFDQQRWDIIRUGDSSURSULDWHDFFRPPRGDWLRQVDQGFDUH7KHVHDQGRWKHUFRPSOLFDWHG
SUREOHPVZRXOGEHQHÀWIURPDSURFHVVLQZKLFKWKHDJHQFLHVJHWWKHEHQHÀWRIWUXVWHHV·
H[SHULHQFHLQWKHUHDOZRUOGRIVSHFLDOQHHGVWUXVWV

133 )RUH[DPSOHLWVDQDO\VLVRI G  % WUXVWVZKLFKÀQGVWKDWLQFRPHWKDWIXQGVWKHWUXVWLVIRUWKHEHQHÀW
RIWKHEHQHÀFLDU\RQO\ZKHQVSHQW,IWKHWUXVWHHKDVDQDIÀUPDWLYHGXW\WRXVHWKHIXQGVIRUWKHEHQHÀFLDU\XQGHUDEHVWLQWHUHVWVVWDQGDUGIXQGLQJWKHWUXVWLVIRUKLVRUKHUEHQHÀWQRPDWWHUZKHQWKHPRQH\
is spent.
134 )RUH[DPSOHEODQNHWLPSRVLWLRQRIWKH5XOHLQ6KHOOH\·V&DVHDQGWKH'RFWULQHRI:RUWKLHU7LWOH

Administration of Special Needs Trusts: Development of an
Improved Approach (Part I)
By Edward V. Wilcenski, Esq. and Tara Anne Pleat, Esq.1
Introduction:
We think it fair to say that most Elder Law and Special Needs Planning attorneys have
developed a level of comfort with third party special needs trust practice. Many of the
rules and concepts which apply to other trusts and which are used in a traditional estate
planning practice carry over quite nicely.
The same cannot be said for the practice involving first party trusts. Indeed, the very
nature of first party trust practice defies efforts to create a uniform set of practice
standards for drafting and administration.2 By definition these trusts are funded with the
property of individuals with disabilities (as opposed to parents or other benefactors),
leading to practice variations based on:
*

disability, which can be cognitive, physical, or some combination of them;

*

the nature of the property interest, which can be the proceeds of a personal injury
settlement, marital property, inherited or gifted assets, accumulated earnings, and
federal and state benefits;

*

procedural context, which can be governed by the rules of the guardianship court
if the trust is being funded in connection with a guardianship proceeding, the civil
practice statute if the trust is being funded as part of a court approved litigation
settlement, or the rules of the family court if the trust is being incorporated into a
divorce proceeding; and

*

program rules for public benefits, including Supplemental Security Income,
Medicaid and Section 8 among many others.

First Party Trust Administration: Uncertainty and Indecision
New York enacted a third party supplemental (special) needs trust (SNT) statute, Section
7-1.12 of New York’s Estates Powers & Trusts Law (“EPTL 7-1.12”) in 1993. That same
year Congress carved out an exception for first party trusts in the federal Medicaid
program’s transfer of asset penalty provisions, 3 and in 1994 our State legislature
amended EPTL 7-1.12 to be used as the drafting template for both types of special needs
trusts. 4 The result is something of a hybrid: a trust borne of federal Medicaid law
governing asset transfers, framed within a state trust statute which codified the holding of
a watershed state court decision on third party trusts.5
In New York, some courts – especially in the early years after the enactment of OBRA
’93 – attempted to create drafting and administration standards for first party trusts.6

These early decisions are inherently fact- and forum-specific. They have led to as much
confusion as clarity and offer little precedential value as trial court decisions. At best,
they establish little pockets of common law applicable in similar proceedings involving
cases with nearly identical facts.
A survey of New York case law7 involving first party trusts shows that:
*

statutory and regulatory guidance is limited;

*

In the absence of guidance, courts give excessive deference to public welfare
officials and program administrators; and

*

the law continues to wrestle with the concept of disability, retaining vestiges of the
outdated idea that all disabilities are alike and that every individual with a disability,
regardless of the nature of the disability or the existence of informal supports,
requires micromanagement and rigid oversight.

This lack of clarity has had a practical impact on the availability of qualified trustees. In
our experience, many capable banks and trust companies – and especially the smaller
regional institutions – are second guessing their commitment to the special needs trust
market.
As special needs planning attorneys we certainly feel their pain. Perhaps the most
challenging aspect of first party trust practice is the lack of credible guidance in the area
of administration, leaving the trustee unsure of the criteria being used to measure its
conduct. Some courts are inclined to micromanage expenditures, others are not. Some
rely heavily on the public benefit program representatives’ opinions, others do not. Some
courts have the personnel to review regular accountings of trust activity, others do not.
This uncertainty is compounded by a blurred line of demarcation between what types of
activities should be considered part of the trustee’s fiduciary responsibility, and which
activities can and should be delegated to outside counsel, private case managers and
others.
For their part, given the inconsistent decisional law in this area, court examiners and
judges often substitute their judgment for that of the trustee, and default to a generalized
and uncircumscribed ‘best interest’ standard to pick and choose which expenditures are
deemed appropriate and which should be disapproved and subject to surcharge. This
leaves trustees hesitant to make distributions for fear of being second guessed by
someone with little or no firsthand knowledge of the beneficiary’s day-to-day
circumstances, and fearful of seeking professional assistance out of a concern that those
expenditures will be challenged in the future.
Banks and trust companies bear some responsibility for the current state of affairs. Many
entered the special needs trust market without much thought to how SNTs differ from
other discretionary trusts, and they applied the same administrative and oversight
practices to SNTs they used for other trusts.

As a result, in cases where beneficiaries are incapable of self-advocacy and lack any
family or informal supports, SNTs often sit dormant. This was the situation in a wellpublicized New York case where a professional fiduciary was chastised for failing to take
affirmative steps to remain informed about the needs of its autistic beneficiary. 8 In other
cases, the trustees fail to do their due diligence in investigating the availability of
government benefits, instead relying exclusively on requests made by family members
and guardians. This occurred in a case which received significant attention here in New
York,9 the result being a substantial surcharge against the fiduciary.
These two well-publicized decisions do not present the professional trustee in a
particularly favorable light, justifiably so given the facts of the cases. But they have
reinforced the perception that this area of administration is fraught with risk, and as a
result many banks and trust companies are reluctant to administer SNTs.
The practical implications are significant and far reaching. The disability community
needs credible, capable and competent professional trustees to administer special needs
trusts, first party and third party alike. Parents and family caregivers are aging, and when
they pass on, siblings and other family members may be unwilling or unable to fill their
shoes. Disability service providers will continue to face cuts in Medicaid and other sources
of government funding. It is a simple matter of demographics and public finance: the
safety net is not what it once was, and private dollars will be needed to fill in the gaps to
ensure that individuals with disabilities do not suffer as a result.
While most attorneys practicing in this area are familiar with the concept of an SNT being
a discretionary trust, little has been written on how a trustee’s exercise of discretion should
be measured in the context of a formal accounting of trust activity. We concentrate on
first party trusts in this article because of the greater risk associated with the Medicaid
program’s right of repayment, but the discussion of an appropriate standard of review for
discretionary distributions would apply to both first party and third party trusts.
This article, the first of two, focuses on the appropriate standard of review for discretionary
decisions made by trustees of SNTs. The next will provide suggestions on how a trustee
might satisfy that standard by striking a balance between two credible objectives: (1) the
need for court oversight of a trustee who is managing money for a beneficiary who cannot
advocate for herself, and (2) deference to the trustee’s right to make discretionary
decisions which it reasonably believes to be consistent with its fiduciary responsibilities.
General Obligations of the Trustee of a Supplemental Needs Trust
SNTs are discretionary trusts, but they require trustees in the exercise of discretion to
consider the availability of government benefits before deciding to pay privately for a good
or service. In New York, our statute allows for the distribution of “net income and/or
principal of [the] trust as the trustee shall deem advisable, in his or her sole and absolute
discretion.”10

When it was enacted in 1993, New York’s statute was intended to codify the holding of
Matter of Escher,11 the first case in New York to support the right of a discretionary trustee
to refuse to pay for something that might be available from a publicly funded source (or,
in that case, to repay the State for benefits provided in the past). The trustee’s ability to
exercise discretion was central to the holding in the case, later upheld by the highest court
in our State.
New York’s statute goes one step further. It allows a drafting attorney to provide the
trustee with discretion to make a distribution even if the distribution causes a reduction in
benefits, so long as the beneficiary will be better off as a result.12 In exercising this grant
of discretion, a trustee must:
1.

consider current financial eligibility rules, understanding that government benefit
eligibility is not static and will continually evolve due to changes in family
composition, family financial condition, and beneficiary capabilities and
preferences;

2.

consider services and supports that are available to the beneficiary as a result of
the beneficiary’s participation in one or more government funded programs; and

3.

ascertain whether services and supports available at the time of a proposed
distribution are sufficient to meet the beneficiary’s needs and preferences, or
whether additional or alternative goods and services should be purchased privately
with trust assets. If the latter, the trustee must be able to document the basis for
the use of private funds.

But once a trustee has done its due diligence and made the distribution, what standard
does a court use to review the trustee’s decision to determine whether the distribution
should be upheld in a proceeding for settlement of the trustee’s accounts? We think the
lack of a uniformly accepted answer to this question is the source of much conflict and
consternation within the fiduciary community.
Federal law does not provide a standard of review
The Statute
The federal Medicaid statute 42 USC §1396p(d)(4)(A), provides the underlying foundation
for first party trusts. It has four basic requirements: the trust must be established by a
parent, grandparent, guardian, a court or by the individual with a disability, the beneficiary
must meet the disability criteria under the Social Security Act, the beneficiary must be
under the age of sixty-five (65) years at the time the trust is funded with the beneficiary’s
assets, and the trust must provide that upon the beneficiary’s death, State Medicaid
programs be repaid for medical assistance provided during the course of the beneficiary’s
life.
If a first party trust complies with these four criteria, the trust will receive the associated
protections under federal Medicaid and Supplemental Security Income (SSI) law: trust

assets will be disregarded in determining resource eligibility while the income counting
rules of these two programs will determine how a distribution will impact benefit eligibility
and amount.
With one important exception, the federal statute leaves fiduciary standards to be
determined under the law of the state where the trust was established.13 The federal
transfer of asset provisions exempt transfers to first party trusts under both 42 USC
§§1396 d(4)(A) and d(4)(C) which are established for the “sole benefit” of an individual
with a disability. The term has been interpreted to impose a limitation on distributions,
often leading to absurd results.14 We agree with NAELA Fellow Ron M. Landsman, whose
thoughtful analysis leads to the better interpretation of that term: a deviation from the
traditional fiduciary obligation to treat all beneficiaries equally, both income beneficiaries
and remainder beneficiaries.15
The Regulations
No federal regulations were ever issued in connection with the first party trust provisions
of the federal statute.
The Administrative Guidelines
The Health Care Financing Administration (“HCFA”, now the Centers for Medicare and
Medicaid Services or “CMS”) modified the State Medicaid Manual shortly after the
enactment of OBRA ’93 in order to provide guidance to the States in implementing the
changes to federal Medicaid law.16 As it relates to first party trusts, this federal guidance
– commonly referred to as “Transmittal 64” – deals primarily with the impact of funding
first party trusts on Medicaid eligibility.
The SSI program’s Program Operation Manual System (POMS) contains quite a bit of
guidance on how the establishment, funding and administration of trusts might impact
eligibility for the SSI program. 17
There is no discussion of a fiduciary standard of review under either set of rules.
New York courts have largely ignored the standard suggested in our statute
A reader might assume that SNT administration in New York is well settled in light of the
fact that our statute says – clearly and unequivocally – that an SNT trustee has “sole and
absolute discretion” to make distribution decisions. The reader would assume that trustee
conduct is measured in accordance with long standing New York law governing
discretionary trusts.18 The reader would be mistaken.
New York cases involving first party trusts include personal injury settlements,
guardianship proceedings and family court proceedings. Because of the inherently fact

specific nature of the cases, they do not provide a reliable and broadly applicable
precedent for the drafting and administration of first party trusts.
While there are cases, including from our highest court, which explicitly acknowledge the
discretionary nature of SNTs,19 we are not aware of any decisions which considered a
contested distribution from an SNT, acknowledged the trustee’s discretion to make a
distribution decision, and upheld the distribution notwithstanding the fact that the court
might have made a different decision. 20 This level of deference to the trustee of a
discretionary trust – qualified by the trustee’s responsibility to ensure that its decision is
both supportable on the law and facts and is duly documented – is a familiar concept to
the seasoned fiduciary.21 It underlies the professional fiduciary’s willingness to accept an
appointment with the understanding that every decision may at some point be called into
question.
Many attorneys who represent trustees of SNTs feel as if their clients do not receive the

same level of deference, leaving them like fish in a barrel to be speared by the many
parties who have standing to second guess: court examiners, judges, public welfare
agency attorneys, and disgruntled beneficiaries who may have behavioral and cognitive
deficits that make collaborative administration difficult. The fiduciaries’ concerns are
legitimate.
Identifying a standard of review
Most attorneys who represent fiduciaries know that the traditional standard of review for
a discretionary trust is the “abuse of discretion” standard. Yet once government benefits
and disability are added to the mix, conviction wavers and the analysis becomes diluted.
There seem to be two assessment methodologies used by most practitioners, courts and
commentators when analyzing distributions from SNTs. One focuses on benefit eligibility,
the other uses a broad and uncircumscribed “best interest” analysis. Both assessments
are relevant, but neither should be used as a substitute for the “abuse of discretion”
standard when reviewing the accounts of the trustee of an SNT.
Benefit eligibility is only one factor to consider when making distributions
The language of a “typical” SNT requires consideration of the availability of publicly
funded benefits before a distribution is made, with the understanding that the impact of a
distribution will vary from program to program.22 Benefit program rules are applied at the
time of the distribution, and are based on the beneficiary’s current eligibility status. So,
for example, the payment of rent by a trustee will impact otherwise similarly situated
beneficiaries depending on program eligibility: Medicaid, which in New York allows a
trustee to make in-kind payments from an SNT, including for food and shelter, without a
reduction in benefits,23 Supplemental Security Income (SSI), the rules of which typically
reduce the benefits of an SSI recipient if a trust pays for food and shelter, 24 and
Supplemental Nutrition Assistance Program (“SNAP”), formerly Food Stamps, which (in

New York) may treat payments to a beneficiary’s household that are permissible for
Medicaid purposes as countable income for SNAP purposes, thus reducing the monthly
SNAP subsidy.25
It is not uncommon for a distribution to have an adverse impact on one benefit and no
impact or limited impact on another. If a trustee decides to pay a beneficiary’s rent, there
may be a limited impact on the beneficiary’s SSI payment, no impact on Medicaid
eligibility, but a substantial reduction in the SNAP subsidy. If the trustee’s decision to pay
rent is reviewed (after the fact as part of an accounting proceeding) based on its impact
on government benefits, which benefit program should serve as the baseline in
determining the permissibility of the distribution by the trustee?
The answer is “none of them.” Program rules do not restrict or permit a distribution; rather,
the rules inform the trustee and beneficiary alike whether the contemplated distribution
will have an impact on benefits. The trustee must decide whether a distribution – and the
resulting impact on benefits – puts the beneficiary in a better place.
The trustee’s failure to consider this distinction results in over-reliance on the often ad
hoc and arbitrary decisions of government benefit agencies, excessive deference to
public welfare agency attorneys in court proceedings involving SNTs, and an obsessive
focus on informal and non-binding speculation by agency staff who opine on how an issue
might be addressed in a future rule or decided in a future controversy. From our
perspective, the result is that the tail ends up wagging the dog.26
Perhaps the best example of “excessive deference” can be found in In re McMullen,27 a
trial court case involving the review of a first party trust as part of a proceeding to settle a
personal injury lawsuit. Initially, the decision includes a good explanation of the court’s
responsibility to ensure that a proposed trust document meets the statutory criteria for
first party trusts such that the beneficiary’s eligibility for Medicaid would be protected.
However, in trying to reconcile a disagreement between the petitioner and the attorney
for the local Medicaid agency on the terms of the proposed trust, the court announced a
“prophylactic” remedy that would be applied prospectively in all proceedings brought
before that Court.28 The ‘remedy’ was to require a petitioner to secure written approval
for the terms of a first party trust from the local Medicaid agency before the court would
entertain the petition. In other words, the court would require the petitioning party to
concede to the demands of the Medicaid program representative - in advance and without
the right to be heard - just for the matter to be accepted for consideration.
It is unlikely that such a position would be upheld on appeal (none was taken in the case),
and one can understand why a court with little statutory guidance and without competent
advocacy by special needs trust counsel would try to fashion a remedy to streamline
future proceedings. But the case is badly decided.

Another recent New York decision, Matter of Tinsmon29, illustrates how public welfare
agency attorneys try to use program rules to control and limit fiduciary conduct. In
Tinsmon, individual co-trustees of a first party trust sought court approval to use trust
funds to purchase a one-half interest in the primary residence of the beneficiary, an SSI
recipient. The beneficiary already owned the other one-half interest outright. The trust did
not require prior court approval, but the co-trustees were also the parents and court
appointed guardians. More important, the one-half interest was owned by one of the cotrustees who had helped the beneficiary finance the purchase prior to the injury.
The co-trustees asked the court to approve the ‘buy out’ of the co-trustee’s interest and,
in effect, a distribution of the interest to the beneficiary, outright and free of trust, with the
result being that the beneficiary would own the entire residence. The beneficiary was a
young mother, and by leaving the home in her name her interest would pass to her
children without estate recovery for expenses incurred prior to age 55.30
The local Medicaid agency was served with process because of the Medicaid program’s
right of recovery at death and – predictably - objected. The agency argued, among other
things, that the transaction was prohibited under the POMS.
There is no such prohibition under the POMS. The POMS clearly contemplate that a
trustee may use trust assets to purchase an item which would be exempt in determining
SSI eligibility if owned by the beneficiary outright,31 a point made clear by the Guardian
ad litem who represented the beneficiary in the transaction. The Guardian ad litem
recommended that the transaction proceed as proposed, and the Court ultimately
approved. 32
But what if there was an adverse impact on SSI? So long as the trustee determined that
the beneficiary would be left in a better position notwithstanding, the terms of the trust
and the language of New York’s statute give the trustee the discretion to proceed
nonetheless. Benefit eligibility is just one factor to consider in the exercise of discretion;
it does not independently permit or preclude a discretionary distribution.
“Best Interest“ is another factor to consider, and should not be used as a substitute
for the traditional standard of review
Courts considering the disposition of litigation settlements and guardianship property will
render decisions based on what they determine to be in the “best interest” of the
unemancipated minor or person with a disability. Predictably, decisional law in this area
tends to be very fact specific, and commonly recites the courts’ responsibility to protect
those who are unable to speak for themselves.33
A best interest assessment is properly undertaken when a trust arrangement is being
recommended to a court. Whether the use of a trust (versus some other custodial
arrangement) is appropriate, whether the proposed trustee is acceptable, and whether
the terms of the proposed trust are consistent with the objectives and concerns of the

court should all be viewed through the “best interest” lens at the time the arrangement is
being proposed.
The most frequently cited example of this practice in New York is in the Matter of Morales,
where a court-appointed guardian sought to transfer litigation proceeds to a first party
trust to protect benefit eligibility. Explaining that “the duties and responsibilities of the
trustee to the incapacitated person are akin to those of a guardian,” the court went on to
require modifications to the language of the proposed document which it “deem[ed]
necessary to protect the interests of the disabled person.”34 The judge then provided –
right in the language of the decision - a sample trust document to be used as a “guide to
the bar” for drafting first party trusts.
The “Morales Trust” document provided by the court includes provisions not required as
a matter of statutory law and which many practitioners believe to be overly restrictive. The
decision should be understood to provide guidance only in cases involving the
establishment of SNTs in guardianship proceedings. But many New York courts continue
to follow it when funding an SNT is proposed.
In the context of the establishment and funding of an SNT, the parties understand the
rules of the game. The court must decide whether the SNT should be established, who
should serve as trustee, and how the trust should be drafted to address the court’s specific
concerns in that particular case. Counsel have their opportunity to argue against
modifications they believe exceed the statutory mandate or which are not necessary given
the facts of that case, and ultimately the court will render its decision based on what it
believes to be in the best interests of the individual before it.
But the question presented here is a different one: once an SNT has been established
and funded in accordance with a court’s best interest determination (or even in those
cases where the SNT is established independently and without court involvement), what
is the standard of review to be applied by a court when reviewing distributions made by
the trustee? Little decisional law exists in New York, but one well publicized case 35
illustrates the approach taken by most courts in our experience.
In Matter of Liranzo the corporate trustee of a first party trust funded with litigation
proceeds sought to settle its account and terminate the trust. The trust was initially funded
with just over $420,000. Six years later, the trust had approximately $3,200 remaining.
The accounting showed that most of the money was used to pay for private caregivers
and taxi service for the beneficiary.
The decision begins with the judge’s conclusion that the trustee breached a number of
commonly understood, generalized rules of fiduciary conduct (the “duty of undivided
loyalty,” the obligation to administer the trust in the “sole interests of the beneficiary,” and
the need to “act reasonably and in good faith”). But the decision goes on to recite
concepts that are less precise (criticism of distributions that “could have either been
avoided or were unreasonable,” the failure to “provide support for the plaintiff for as long

as possible,” and “authorizing each and every discretionary disbursement requested by
the infant plaintiff's mother”36).
In addressing the private caregiver payments, the judge criticized the trustee for accepting
the mother’s claim, supported by a private social worker, that the beneficiary was better
off with private caregivers as opposed to Medicaid funded aides. This was not sufficient
for the judge, who wrote that “the trust agreement requires that a good faith effort be
made by the trustee to inquire about providers of home healthcare whose costs are
covered under Medicaid.”
The court also penalized the trustee for spending more than $50,000 on private taxi
services based on the mother’s representation that driving in a taxi was a form of therapy
for the beneficiary. In the words of the judge, the trustee “should have further investigated
before allowing the disbursements. This "taxi therapy" does not appear to be a
responsible use of Trust fund monies consistent with prolonging the life of the Trust.”37
A trustee might be able to work with the court’s analysis of caregiver expenses, as the
decision suggests that an investigation of Medicaid funded alternatives might have saved
those distributions from surcharge. But testimony did show that the mother and a social
worker were consulted prior to making the discretionary decision to pay privately for that
care. Is that not a “good faith effort”? Was the issue the lack of independent inquiry by
the trustee or a matter of inadequate documentation?
The court’s analysis of the taxi expenses is more troubling. The statement that the
expense “does not appear to be a responsible use of trust funds” is vague. Taxi therapy
did appear to be responsible in the mother’s eyes and in the eyes of the social worker. If
the expense was hippotherapy would that have made a difference? And who better to
make that assessment than the primary caregiver and a professional advocate?
Had the court articulated a clear standard of review to be applied to each trust expense,
the decision would be more helpful. Instead, the judge substituted her judgment for that
of the trustee as to what types of expenditures were in the best interest of the beneficiary,
relying primarily on generalized statements of fiduciary responsibility to support her
decision.
In the end the court refused to approve the private caregiver and taxi expenses (and a
few others as well), resulting in a surcharge of over $170,000. Admittedly, when a trust
with well over $400,000 is almost fully depleted in six years it does not bode well for the
trustee. But egregious facts should not relieve the court of its responsibility to frame its
surcharge and write its decision in a manner that leaves the parties with a clear
understanding of the criteria being used to measure conduct.
What trustees need is a workable methodology for analyzing distributions – be they
modest or significant, mundane or out-of-the-ordinary - once an SNT is up and running.

The first step in developing such a methodology is an agreement on the correct standard
of review.
Abuse of discretion is the correct and the only workable standard of review to be
applied when assessing distributions from special needs trusts.
The abuse of discretion standard is the traditional standard applied to the conduct of all
discretionary trustees under New York law,38 and is also consistent with a recent line of
New York cases which take the position that SNTs should be treated no differently than
other irrevocable trusts established under state law.39
The abuse of discretion standard is the only standard which can comfortably incorporate
the legitimate objectives of the benefit eligibility assessment and the best interest
assessment. Under the abuse of discretion standard, the trustee must consider the
impact on eligibility and services (the benefit eligibility assessment) and the resulting
benefit to the beneficiary (the best interest assessment) when making a distribution
decision. Once these two factors have been reviewed, considered and documented and
the distribution has been made, a reviewing court should defer to the trustee and approve
the distribution unless the trustee abused its discretion by acting in bad faith or beyond
the bounds of reasonable judgment.40
The abuse of discretion standard does not provide a ‘pass’ to the trustee of an SNT any
more than it provides a pass to trustees of other types of discretionary trusts. All of the
traditional obligations of fiduciary conduct would still apply: the need to invest prudently,
the need to account in detail, the prohibition against self-dealing, etc.. But the abuse of
discretion standard will protect the trustee who has complied with the traditional
obligations of fiduciary conduct, and who can demonstrate that it has done its due
diligence in considering a beneficiary’s benefit eligibility and best interest when making a
distribution decision.
Adoption of the abuse of discretion standard would help address many of the concerns
of banks and other professional fiduciaries about assuming trusteeship of first party (and
even third party) special needs trusts, and it would encourage more capable and credible
institutions to offer their services to individuals with disabilities and their families. If clients
prefer to use family members or other individuals as trustees, counsel can advise that
their conduct will be measured in a fair and understandable way.
Next Issue: An Improved Approach
Once we accept the abuse of discretion standard as the correct standard of review for
SNTs, the next step is to develop some practice standards and protocols to recommend
to our trustee clients. In our next article we will offer some thoughts and suggestions on
this topic.
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NAELA Journal, cited in footnote 15, remains one of the most important writings in the area of special
needs planning in many years.
2 This article is based primarily on law and practice in New York State. While we have tried to focus on
general concepts which we believe to be incorporated into the law and practice of other states, we are
also aware that many states have substantially modified these concepts by regulation and administrative
rule. Thus we offer the standard lawyers’ disclaimer: we think our positions are pretty solid here in New
York, but you’re on your own when you cross state lines.
3 42 USC §1396p(d)(4)(A), enacted as part of the Omnibus Budget Reconciliation Act of 1993, Pub. L.
No. 103-66 (1993) (“OBRA ’93”).
4

EPTL 7-1.12(a)(5(v).
In re Escher, 94 Misc 2d 952 (Sur. Ct. Bronx Co. 1978), aff’d 75 AD2d 531 (1st Dept. 1980), aff’d 52
NY2d 1006 (1981).
6 See, for example, In re Morales, N.Y.L.J., July 28, 1995, at 25 (Sup. Ct. Kings County 1995).
7 Former New York State Bar Association Elder Law Section Chair David Goldfarb’s chapter on
supplemental needs trust practice in Warren’s Heaton on Surrogate’s Court Practice, 12-211.12 (Lexis
2018) includes a subchapter entitled “Court-Added Criteria for Supplemental Needs Trusts.” The
subchapter includes a summary of cases from a variety of New York State courts where judges required
modifications to the trust document beyond what is required in our State statute, and which imposed
administrative responsibilities on trustees beyond what is required in our state regulations. While the
summary is interesting and informative, no credible reading of the cases would leave a practitioner with
the impression that there is any uniformity of practice and procedure in in New York State.
8 Matter of the Accounting of J.P. Morgan Chase Bank, N.A, and H.J.P. as co-Trustees of the Mark C.H.
Discretionary Trust of 1995 v. Marie H., 956 N.Y.S.2d 856 (Sur. Ct. N.Y. Co. 2012).
9 Liranzo v. LI Jewish Education/Research, 28863/1996, New York Law Journal 1202609859342 (Sup.
Ct. Kings Co. 2013).
10 EPTL 7-1.12(e)(1)(1).
11 Supra n. 5.
12 EPTL 7-1.12(e)(2)(i)(5).
13
Lewis v. Alexander, 685 F.3d 325 (3d Cir. 2012), cert. denied 133 S. Ct. 933 (2013), involved the
interplay between state trust law and federal Medicaid law. In Lewis, the State of Pennsylvania by
legislation imposed limits on pooled special needs trusts not contained in the federal Medicaid statute,
including a limit on the trustees’ discretion to make various distributions. In striking down all of the State’s
restrictions other than oversight by the State Attorney General, the Court agreed that the state could
supervise special needs trusts, but only in the same manner it supervises all trusts under general state
trust law.
14 In re: Estate of Skinner, N.C.App.Ct. No. COA15-284(June 21, 2016), reversed, 804 S.E.2d 449 (N.C.
S. Ct. 2017). The Court of Appeals found that the lower court’s reading of the term “sole benefit” as a
rigid distribution standard would lead to the “absurd” result of a beneficiary (for whose benefit a home was
purchased by the trustee) living in “bizarre isolation.” The Supreme Court reversed the decision of the
Court of Appeals because it used the incorrect standard of appellate review.
15
See Landsman, Ron M., Esq., When Worlds Collide: State Trust Law and Federal Welfare Programs,
NAELA Journal Volume 10, No. 1 (Spring 2014) for a comprehensive and persuasive piece on this topic.
Interestingly, the North Carolina Court of Appeals in Skinner, supra n. 14., similarly interpreted the term
“sole benefit” as a deviation from the traditional standard of loyalty owed to all beneficiaries.
16 State Medicaid Manual, “Transmittal 64,” General and Categorical Eligibility Requirements, available at
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Paper-Based-ManualsItems/CMS021927.html (last visited September 12, 2018) (see, specifically, section 3259.7).
17 See recent revisions to the Social Security Administration’s Program Operations Manual System
(“POMS”) SI 01120.200 – 203, effective April 30, 2018.
18 See Restatement [Third] of Trusts § 50(1)(b); see, also, In re: Estate of T. Harry Glick, 2005 N.Y. Misc.
LEXIS 7336 (Sur. Ct. Kings Co. 2005) at page 9, citing Matter of Gilbert, 156 Misc. 2d 379 (Sur. Ct. New
York Co. 1992); Trust of Frederick Brockway Gleason, Jr., 1999/4582 A, NYLJ 1202629074611, at 1
(Sur. Ct. New York Co. 2013).
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Matter of Abraham XX, 11 N.Y.3d 429 (2008) at 434.
We are unaware of cases undertaking this analysis, with one important exception: the payment of
attorney fees. These payments will always be subject to review (at least in New York), regardless of the
grant of discretion and regardless of the consent of all interested parties to the amount paid. See Matter
of Felice, 1 Misc. 3d 909(A) (Sup. Ct. Suffolk Co. 2004), which specifically addressed a trustee’s
argument that the supplemental needs trust document deferred to the trustee on attorney fees, and
Stortecky v. Mazzone, 85 N.Y.2d 518 (1995), which confirmed the right of a probate court to review fees
paid by a fiduciary even if all parties to an accounting have agreed and consented.
21 See Restatement [Third] of Trusts § 50(1)(b); see, also, In re: Estate of T. Harry Glick, supra n. 18
at page 9, citing Matter of Gilbert, supra n. 18, and Leigh v. Estate of Leigh, 55 Misc.2d 294 (Sup. Ct.
New York Co. 1967).
22 EPTL 7-1.12(a)(5)(ii).
23 18 NYCRR 360-4.3(e).
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POMS SI 01120.200E.1.b.
Temporary Assistance (TA) and Food Stamps (FS) Policy: The Treatment of Supplemental Needs
Trusts and Reverse Annuity Mortgage (RAM) Loans, New York State Office of Temporary and Disability
Assistance, 01 INF- 8 (March 8, 2001).
26 Consider the April 2018 release of the revisions to the POMS on SNTs, supra n. 17. We would all
agree that the changes were favorable and provided much needed clarity. But they only involve one
agency’s interpretation of how a distribution or investment by a trustee might impact the benefits the
agency provides. They do not create distribution and administration standards that are applicable across
all SNTs, and yet our impression is that many special needs planning attorneys treat them this way. The
result is a misplaced and outsized emphasis on that agency’s often inconsistent and arbitrary application
of its own rules.
27 Matter of McMullen, 166 Misc.2d 117 (Sup. Ct. Suffolk Co. 1995).
28 Id. at 121.
29 Matter of Tinsmon (Lasher), 79 NYS 3d 854 (Sur. Ct. Albany Co. 2018).
30 42 USC §1396p(b)(1)(B).
31 POMS SI 01120.201(I)(1)(c).
32 The Department has filed an appeal and oral argument is scheduled for January of 2019.
33 N.Y. Surrogate’s Court Procedure Act (SCPA) 1713 (“reasonable, proper and just under the
circumstances”); Dinnigan v. ABC Corp., 35 Misc. 3d 1216(A) (Sup. Ct. New York Co. 2012);
Matter of Teitelbaum, 11 Misc.3d 1067(A) (Sur. Ct. Rockland Co. 2006).
34 In re Morales, 1995 N.Y. Misc. LEXIS 726, 214 N.Y.L.J. 19 (N.Y. Sup. Ct. July 28, 1995).
35 Liranzo, supra n. 9.
36 Id. at p. 4.
37 Id. at p. 7.
38 Supra n. 18. In fact, the trustee’s discretion as granted under the terms of a will drafted decades ago
was a critical part of the court’s analysis in the seminal case on special (supplemental) needs trusts in
New York, In re Escher supra n. 5.
39 Matter of Kaidirmouglou, NYLJ November 5, 2004 at page 28 (Sur. Ct. Suffolk Co. 2004); Matter of
KeyBank, 58 Misc.3d 235 (Sur. Ct. Saratoga Co. 2017); Matter of Feuerstein, 147 A.D.3d 688 (First Dept.
2017). New York attorneys are well advised to remember that even a wholesale adoption of the ‘abuse of
discretion’ standard in evaluating distributions from all supplemental needs trusts will not shield attorney
fees from later scrutiny. Matter of Felice, supra n. 20.
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life, take care of his hygiene, and engage with a
decision-making network that constitutes a less
restrictive alternative to 17-A guardianship.
Full Case Digest Text
The papers relied on are as follows:

(In the Matter of Capurso, NYLJ, Apr. 2, 2019 at 35)
1. Citation returnable on December 5, 2018;

Core Terms

2. Petition filed on September [*2] 24, 2018;

guardianship, best interest, decree, disability,
decisions, hygiene, least restrictive, group home,
decision-making, independently, individual's, terminated,
guardian, appointed, restored, revoked, Rights,
manage, travel, alternatives, Affirmation, petitioned,
letters, courts, proxy, intellectually, psychological,
psychosocial, constitutes, deprivation

3. Affidavits of service filed on October 16, 2018 and
November 21, 2018;

Judges: [*1] Judge: Surrogate Brandon Sall

DECISION & ORDER

Opinion

In this guardianship proceeding brought pursuant to
Article 17-A of the SCPA, Stephen Capurso ("Stephen"),
along with his counsel, Disability Rights New York
("Disability Rights"), petitions this court for the
dissolution of his guardianship, the revocation of the
letters of guardianship decreed to his parents Patricia
Capurso ("Patricia") and Thomas Capurso ("Thomas"),
and the restoration of his full legal capacity. For the
reasons set forth below, the relief requested in the
petition is granted. The facts relevant to this petition are
as follows:

In a guardianship proceeding brought pursuant to
Article 17-A of the Surrogate's Court Procedure Act,
petitioner petitioned for the dissolution of his
guardianship. In 2010, petitioner's parents were made
petitioner's 17-A guardians after it was determined that
he suffered from mild intellectual and developmental
disabilities. In 2017, petitioner moved to a group home
and then started to work at a restaurant to which he was
able to travel independently. Petitioner now argued that
the guardianship should be terminated because it was
no longer in his best interest. He has ample support to
help him in decision-making, and it is not the least
restrictive means to achieve the goal of protecting him.
The court granted the petition, finding that
guardianship is no longer warranted since petitioner
has gained greater independence since moving to the
group home, as he has been able to sustain
employment, manage a bank account, maintain a social

4. Affirmation of Michael W. Gadomski, Esq. dated
September 21, 2018, with exhibits annexed; and
5. Affirmation of Lisa Herman, Esq. filed on December
18, 2018;

On October 13, 2009, Patricia and Thomas filed a
petition seeking a decree awarding them 17-A
guardianship of the person and property of Stephen. At
that time, the court had before it, in support of the
application, the affidavit of Benna Dinhofer, Psy.D. and
the affirmation of Claudia Sickinger, M.D., both of which
basically stated, among other things, that Stephen
suffered from mild intellectual and developmental [*3]
disabilities. On May 17, 2010, Patricia and Thomas
were made Stephen's 17-A guardians of the person and
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property.

place less restrictive alternatives [*5] for Stephen than
guardianship.

On April 17, 2017, Stephen, who is now 34 years old,
moved to the Park Circle Individualized Alternative
("Park Circle"), a group home in White Plains, NY. At
some time thereafter, Stephen trained at the Culinary
Tech Center, and he started work at the Birch Collective
Restaurant in White Plains, NY, travelling to work
independently.
On September 24, 2018, Stephen and his counsel filed
this petition, stating that the guardianship should be
terminated because it was no longer in Stephen's best
interest to maintain it; he has ample support from his
family and community to assist him in decision-making;
and it is not the least restrictive means to achieve the
goal of protecting him. In support of his petition,
Stephen attached his psychological assessment dated
July 12, 2018, his Individualized Service Plan dated
October 16, 2017 and his psychosocial evaluation dated
August 1, 2018.
The psychological assessment, conducted by Benna
Strober, Psy.D., one of the doctors who had submitted
an affidavit in support of the initial guardianship, stated
that Stephen is "becoming more independent [*4] in all
areas" including personal hygiene, cooking, shopping,
maintaining employment, and going on outings with
housemates without supervision. He can also make
personal decisions regarding his well-being and lives in
a supportive environment in a group home that has
promoted his independence and increased his desire to
participate in decisions that affect his life.
Dr. Strober concluded that: "Stephen's parents [should]
be removed as his legal guardians and granted a
healthcare proxy and a power of attorney to continue to
assist Stephen with his medical and financial decisions."
The psychosocial evaluation concluded that Stephen
would benefit from reversing his parents' legal
guardianship.
Patricia and Thomas support the relief requested in the
petition.
The court appointed Mental Hygiene Legal Service
("MHLS") to represent Stephen's interest (see SCPA
1754[1]). The MHLS attorney investigated the
circumstances surrounding the application, and she
recommends that the relief sought in the petition be
granted. In fact, it is the position of MHLS that Stephen
has made huge improvements in his ability to function
independently and that it is a positive idea to put in

SCPA Article 17-A guardianship is plenary, resulting in
a total deprivation of an individual's liberty (see SCPA
1750, 1750-a, 1750-b; see also Matter of Michael J.N.,
2017 N.Y. Misc. LEXIS 5104 [Sur. Ct., Erie County
December 27, 2017]; Matter of Caitlin, 2017 NYLJ
LEXIS 1043 [Sur. Ct., Kings County April 24, 2017]).1
The standard for whether a decree of guardianship
should issue in the first instance for an intellectually and
a developmentally disabled person is set forth
respectively in SCPA 1750 and 1750-a. In accordance
with the statutory provisions, a determination must be
made by the court that the individual has an "impaired
ability to understand and appreciate the nature and
consequences of decisions which result in such person
being
incapable
of
managing
himself...and/or
his...affairs by reason of intellectual disability [and/or
developmental disability] and that such condition is
permanent in nature or likely to continue indefinitely."
SCPA 1759 states that a person for whom a 17-A
guardianship has been established may petition the
court to have the guardianship dissolved. To have
guardianship letters revoked, a 17-A ward, such as
Stephen, bears the burden of establishing that the
guardianship is not in his best interest, with the
determination of what is in his best interest committed to
the court's discretion (see SCPA 1751; SCPA 1750-a;
see also Matter of Michael J.N., 2017 N.Y. Misc. LEXIS
5104).
In determining whether the termination of a [*6]
guardianship is in the best interest of the individual,
courts have considered whether it is the least restrictive
means to preserve and protect the rights of the person
(see Matter of Michael J.N., 2017 N.Y. Misc. LEXIS
5104).
There are only a few reported cases in which a decree
of 17-A guardianship has been revoked and an
individual restored to his full rights under the law. For
example, in Matter of Dameris L. (38 Misc. 3d 570 [Sur.
Ct., N.Y. County 2012]), the husband/co-guardian of a
17-A ward petitioned the court to revoke the
guardianship letters issued to him and to the ward's

1 Guardianships

decreed in accordance with SCPA 17-A are
unlike those granted under Article 81 of the Mental Hygiene
Law because the latter can be tailored to suit the individual
needs of the person.
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mother. Because the record before it reflected that
Dameris L. was able to make her own decisions (albeit
sometimes with the assistance of family and community
support), the court terminated the guardianship and
restored her legal rights.

Ct., Kings County April 14, 2016]), a petition for
guardianship was dismissed where the individual,
although intellectually in the borderline delayed range,
was able to independently handle, among other things,
money, purchases, grooming and cooking.

In doing so, Surrogate Glen wrote that "New York courts
have embraced the principle of least restrictive
alternatives" and that the

Similarly, in Matter of Michelle M. (52 Misc3d 1211[A]
[Sur. Ct., Kings County 2016]), the court denied the
relief of a decree of guardianship where the individual
lived in a supported apartment, had appropriate services
and had the capacity to make her own decisions. In
Matter of D.D. (50 Misc. 3d 666 [Sur. Ct., Kings County
2015]), the court found that where less restrictive legal
tools were available, appointing a 17-A guardian for a
29 year old with an intellectual disability was not in his
best interests because he was high functioning, wellintegrated socially, able to care for his hygiene, work
and travel, and capable of making his own decisions,
although sometimes done with assistance (see also
Matter of Eli T., 62 Misc. 3d 638 [Sur. Ct., Kings County
2018] [same]; Matter of A.E., 2015 NYLJ LEXIS 4377
[Sur. Ct., Kings County Aug. 17, 2015] [same]; Matter of
Luis, 2014 NYLJ LEXIS 6814 [Sur. Ct., Kings County
April 4, 2014] [same]).

legislature finds that it is desirable for and beneficial to
persons with incapacities to make available to them the
least restrictive form of intervention which assists them
in meeting their needs but, at the same, time permits
them to exercise the independence and selfdetermination of which they are capable (citations
omitted).
The court also noted that the [*7] "legal remedy of
guardianship should be the last resort for addressing
an individual's needs because it deprives the person of
so much power and control over his or her life" [citations
omitted].
In Matter of Michael J.N. (2017 NY Misc LEXIS 5104),
the Surrogate's Court (Howe, S.) found that vacatur of
the decree of guardianship and revocation of the
letters issued to Michael's parents were in Michael's
best interest. In vacating the decree, the court relied on
the record before it, which demonstrated that Michael's
adaptive skills, as supported by his placement in a
group home, enabled him to make health care decisions
and to perform his daily living tasks without a guardian.
The court noted that an individual's best interest must
include an assessment of his functional capacity and
what he can or cannot do in managing daily affairs (see
also Matter of Gulielmo (2006 NYLJ LEXIS 5332 [Sur.
Ct., Suffolk County Nov. 13, 2006] [17-A guardianship
dissolved where the record demonstrated that the
individual currently was capable of conducting all
activities of daily living]).
Cases where courts have refused to appoint a 17-A
guardian in the first instance also are instructive on this
issue. In Matter of Caitlin (2017 NYLJ LEXIS 1043), the
court, in denying the petition for SCPA 17-A
guardianship, stated that, where less restrictive
alternatives were available, such [*8] as a durable
power of attorney, a health care proxy, and community
support services, it was not in Caitlin's best interest to
have a guardian appointed for her and to have her
"decision-making authority supplanted, regardless of
good intentions and a desire by [her] family to protect
[her]." In Matter of Hytham (52 Misc. 3d 1211[A] [Sur.

The record before this court demonstrates that Stephen
has gained greater independence [*9] since moving to
Park Circle, as he has been able to obtain and sustain
employment, manage a bank account, maintain a social
life, travel independently, take care of his hygiene, and
engage with a supported decision-making network.
Therefore, since Stephen has a system of supported
decision making in place that constitutes a less
restrictive alternative to 17-A guardianship, the
guardianship is no longer warranted.
Based on the above, the petition is granted, and the
decree dated May 17, 2010, is vacated; the SCPA
Article 17-A guardianship of Stephen is terminated; the
letters of guardianship issued to Patricia and Thomas
are revoked; and Stephen's full legal capacity is
restored.
Patricia and Thomas now should proceed to put the
health care proxy and the power of attorney in place,
and they are directed to account for their proceedings
as guardian of Stephens property in an expeditious
manner.
THIS IS THE DECISION AND ORDER OF THE COURT
Dated: March, 2019
White Plains, NY
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[****1] In the Matter of KeyBank National Association
et al., Petitioners.

Core Terms
beneficiary, social services, eligibility, regulations,
venue, surrogate's court, amend, modification,
reformation, grantors, modified, social services
department, trusts, disabled, law law law, drafting,
requests, terms, remainder interest, parties, health
department, accounting, provisions, proper venue,
provides, marital deduction, cross petition, amendment
amendment amendment, observations, supplemental

Headnotes/Summary
Headnotes
Trial — Place of Trial — Demand for Change of
Venue — Application for Trust Modification
1. Saratoga County Surrogate's Court was the proper
venue for petitioners' proceeding seeking to modify the
special needs trust established for the benefit of their
son, and there was no basis to transfer the proceeding
to the Albany County Supreme Court. Although venue
would have been appropriate in either Saratoga County
or Albany County, "[w]here [proper] venue may lie in
more than one county under [SCPA 207 (1)], the court
where a proceeding is first commenced with proper
venue shall retain jurisdiction" (SCPA 207 [2]).
Surrogate's Court acknowledged jurisdiction over the
matter without objection from either party. The matter
represented an active and pending proceeding before
the court, and was the first and only proceeding seeking
to address the relief requested in the petition. There was
no pending proceeding in Supreme Court, and there
had never been a commensurate proceeding

commenced in the Albany County Surrogate's Court.
Even assuming there was an open proceeding in
Supreme Court, a supreme court will defer to the
surrogate's court on matters where the surrogate's court
has expertise, such as the review and administration of
trusts.
Trusts — Special Needs Trust — Modification
2. In a proceeding commenced pursuant to SCPA 2101,
the special needs trust (SNT) established for the benefit
of petitioners' son was modified to require the trustee,
upon the death of the beneficiary, to pay certain
administrative expenses prior to reimbursement to the
State for all medical assistance provided to the
beneficiary during his lifetime, in order to maximize his
eligibility for supplemental security income. The
language of the proposed SNT conformed with the
applicable statutes, provided the State of New York with
the remainder interest as required by Social Services
Law § 366 (2) (b) (2) (iii) (A), and had no negative effect
upon the beneficiary's eligibility for Medicaid. Moreover,
EPTL 7-1.9 (a) did not apply because the SNT provided
that the "[g]rantor shall have no right [to] amend, revoke,
or terminate" the agreement or trust "without approval
by a court of competent jurisdiction." Nothing in the
authority governing an SNT increases or broadens the
role of respondent Department of Social Services
beyond one of assessment and determination of an
applicant's initial and continuing eligibility for Medicaid
into the dictation of the terms or the drafting process of
an SNT. The SNT met the statutory requirements for
approval, and modification was appropriate to achieve
petitioners' specific intent and objective of maximizing
their son's eligibility for benefits.
Counsel: Wilcenski & Pleat PLLC, Clifton Park (Edward
V. Wilcenski of counsel), for petitioners.

Stephen M. Dorsey, County Attorney, Ballston Spa
(Hugh G. Burke of counsel), for Saratoga County
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Department of Social Services, objectant.

County Supreme Court was concluded and the parties
(the beneficiary and his parents) had no further dealings
in the Albany County Supreme Court and relocated
soon thereafter to Saratoga County.

Judges: HON. RICHARD A. KUPFERMAN,
SARATOGA COUNTY SURROGATE.
Opinion by: Richard A. Kupferman

Opinion
[*236] [**409] Richard A. Kupferman, S.
Against the backdrop of a myriad of complex federal
and state statutes and regulations governing Medicaid
eligibility, this case analyzes the extent and limitations of
the authority of a local department of social services in
an application to modify or reform a supplemental needs
trust.
Kevin J. Tyrrell (the beneficiary) was the plaintiff in a
personal injury/medical malpractice action commenced
on his behalf by his parents, Kenneth F. Tyrrell and
Polly E. Tyrrell, in Albany County Supreme Court. By
stipulation of settlement dated January 15, 2001 the
underlying litigation was settled in the Albany County
Supreme Court. Thereafter, by agreement dated
February 15, 2001, a special needs trust (SNT) was
established for the benefit of the beneficiary by his
parents as lawful grantors. A review of the original SNT
at the time of its creation establishes the beneficiary's
parents as cotrustees along with KeyBank as the third
(corporate) trustee and repository of the trust assets.
Further, (1) the beneficiary of the SNT [*237] (Kevin J.
Tyrrell) was (and remains) under 65 years of age, and
(2) was (and remains) an individual with a disability thus
eligible for the establishment of an SNT, and (3) the
SNT was being established by the beneficiary's parents,
and (4) the SNT provides the State is a Medicaid
remainderman beneficiary [**410] upon the death of the
beneficiary. Thus, there appears to be no issue that the
SNT as originally written comports with and had no
negative effect upon the trust beneficiary's eligibility for
Medicaid and is thus a lawfully created SNT.
By order dated February 27, 2001, the Albany County
Supreme Court approved the terms of the abovereferenced settlement and directed that the beneficiary's
share of the settlement be periodically paid into the SNT
as established above. Pursuant to the terms of the
order, on March 20, 2001, the parties executed a
stipulation of discontinuance and filed same with the
Albany County Supreme Court. Upon the filing of the
stipulation of discontinuance, the matter in the Albany

By verified petition dated January 5, 2017 to this court,
Kenneth and Polly Tyrrell (the beneficiary's parents,
grantors and trustees) as well as KeyBank National
Association commenced the instant action seeking
permission to amend the terms of the February 27, 2001
SNT pursuant to Surrogate's Court Procedure Act §
2101. Specifically, the SNT provides under article II that
upon the death of the beneficiary, the trust will terminate
and the trustee shall divide and distribute the remaining
principal and accrued and undistributed income in the
trust estate as follows:
"A. In the event that the probate estate of Kevin J.
Tyrrell shall contain insufficient assets to cover all
funeral expenses and debts of Kevin J. Tyrrell,
administration expenses of his Estate, or applicable
estate taxes, the Trustee is authorized to distribute
from the Trust Estate herein, to the extent of such
insufficiency, such amounts as are necessary to
pay said funeral expenses, debts, administration
expenses and estate taxes of Kevin J. Tyrrell.
"B. The Trustee shall reimburse the State of New
York and/or any other state which has
provided [*238] Medicaid assistance to Kevin J.
Tyrrell during his lifetime, in an amount equal to the
Medicaid assistance rendered to or paid on behalf
of Kevin J. Tyrrell by such state or states. If Kevin J.
Tyrrell received Medicaid assistance in more than
one state, then the amount distributed to each state
shall be based upon each state's proportionate
share of the total amount of Medicaid assistance
paid by all states on behalf of Kevin J. Tyrrell."
As written, the provision that permits the payment of
funeral expenses after death of the beneficiary and prior
to reimbursement to the State is now inconsistent with
42 USC § 1396p (d) (4) (A), which authorizes the use of
an SNT by Social Security and Medicaid recipients.
(See also Social Security Administration, Program
Operations Manual System, ch SI 011, § 01120.203 [B]
[3] [a].) The SNT in its current form renders the
beneficiary ineligible to receive supplemental security
income (SSI).
Thus, in order to render the beneficiary eligible to qualify
for SSI, the petitioners have made this application
seeking amendment of article II of the SNT. Specifically,
the petitioners seek to amend the language of article II
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to provide that upon the death of the beneficiary that the
trustee may only pay those expenses enumerated in the
Social Security Administration, Program Operations
Manual System § 01120.203 (B) (3) (a) prior to
reimbursement to the Medicaid program for all medical
assistance provided to the beneficiary during his
lifetime.
[**411] After receiving the instant petition, the court
issued a citation returnable on January 31, 2017 to the
parties and to the local social services district; e.g. the
Saratoga County Department of Social Services (the
Department). Upon return of the citation on January 31,
2017, counsel for the petitioners appeared as well as
the Saratoga County Attorney's Office on behalf of the
Department. At this appearance, the Department asked
for additional time to review the instant petition and
trust. The court then directed the Department to submit
any objections (if so [****2] inclined to object) to the
relief requested within 30 days and then the petitioners
would have seven days within receipt upon which to
respond.
Thereafter and by letter dated February 13, 2017, the
Department provided its objection to the petition and
its [*239] request to amend the terms of the SNT.1
Specifically, the Department objected to the proposed
language relative to the prepaid funeral expenses, and
proceeded to make several "observations" and requests
to amend the language of further sections of the trust
document. In support of its position, the Department
posited that the filing of the application to amend an
existing SNT subjects the language of the entire
document to modification.
In response thereto, by letter dated February 22, 2017,
counsel for the petitioners submitted a reply to the
specific objection of the Department, as well as replies
to the Department's "observations" and requests to
amend language as well as the Department's position
relative to its right to have a seat at the drafting (or in
the instant case, redrafting) table of the SNT.
Specifically to address the Department's objection to the
language of the prepaid funeral expenses, the
petitioners identified that the language of the existing
SNT rendered the beneficiary ineligible for SSI and the
proposed amendment merely brought the language into
the eligibility standards set forth in the Social Security
Administration, Program Operations Manual System
and under relevant federal and state guidelines for SSI

1 While

not captioned as formal objections, the court chose to
accept the Department's February 13, 2017 letter as such.

eligibility. In its reply, the petitioners acknowledged that
the Department does have a role in the formation and
reformation of an SNT, but that role is limited to that
which is specifically laid out in federal and state
statutes. Specifically, to review an SNT to confirm that it
meets the statutory criteria under 42 USC § 1396p (d)
(4) (A) and Social Services Law 366 (2) (b) (2) (iii) and
to confirm that the SNT is being administered (and that
the State's right as a remainderman under the terms of
same is being upheld) consistent with statutory law and
social services regulations.
The petitioners identify that nothing in the Department's
objections or observations suggests that the instant
SNT as written (pre- and post-amendment) fails to
comply with the federal and state statutory language
governing same. The petitioners likewise identify that
nothing in the authority governing the drafting and
approval of an SNT enlarges the role and responsibility
of the Department beyond that which is expressly
codified.
Thereafter, correspondence flowed between the parties,
and the court encouraged counsel for both parties to
work collaboratively [*240] at resolving the issues and
disagreement between them. By letter dated April 19,
2017, counsel for the petitioners submitted a proposed
decree to [**412] the court with a request for the court
to sign same and accompanying therewith a letter which
outlined that the parties had yet to reach common
ground on certain issues and identified the remaining
issues of disagreement. The court then scheduled a
conference on the issues raised above and directed the
parties to submit memoranda of law detailing their
respective positions. Counsel for both sides submitted
memoranda of law. The court held a telephone
conference on May 11, 2017, whereupon counsel for
the Department acknowledged that issues remained in
disagreement, that he objected to the terms of the
proposed decree and for the first time raised the issue
that the entire proceeding in the Saratoga County
Surrogate's Court was improperly venued.
With the issue of venue having been raised for the very
first time at the May 11, 2017 [****3] telephone
conference, the court directed counsel for the
Department to file (should he so choose to do so) a
motion for change of venue by May 31, 2017, and a
response (by cross petition or answer) to the relief
requested in the petition by May 17, 2017. Counsel for
the petitioners [***9] was given until June 21, 2017, to
respond to both the Department's motion for change of
venue and answer/cross petition.
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Counsel for the Department filed an answer and cross
petition and motion to change venue and for dismissal
of the petition for failure to recite grounds for relief under
CPLR 2214 (a) en toto on May 17, 2017. The court
thereafter instructed counsel to segregate his papers
into a motion to change venue and an answer with cross
petition as had been previously directed at the May 11,
2017 telephone conference. Counsel for the Department
thereafter filed a notice of motion and affirmation in
support of motion to change venue on May 31, 2017,
along with amendments to its original submission which
the court shall consider as its answer and cross petition
for affirmative relief to enable the court to implement its
(the Department's) recommendations to the SNT.
In its notice of motion, the Department asserts that the
petitioners' application should properly be venued in
Albany County as the court of original and continuing
jurisdiction from the initial 2001 drafting of the SNT. The
Department moved for a transfer of proceedings
pursuant to SCPA 207, 209, 501; and CPLR 503 (b) and
for
dismissal
of
the
petition
on [*241]
jurisdictional [***10] grounds for failure to recite
grounds for relief sought under CPLR 2214 (a).2
Further, in its answer and assuming that the court
retains venue over the matter, the Department
nevertheless requests that the court implement the
modifications asserted in the cross petition as set forth
in its correspondence of February 13, 2017. In response
thereto, counsel for the petitioners filed papers in
opposition to the Department's motion to transfer and
dismiss, and also filed a cross motion seeking attorney's
fees pursuant to 22 NYCRR 130-1.1 (c) (3). Thereafter,
counsel for the Department filed a cross motion seeking
sanctions against petitioners pursuant to 22 NYCRR
130-1.1 (c) (1).
Oral argument was held on July 19, 2017 before the
court. After significant argument [**413] by counsel for
both parties, the petitioners' motion for an award of
attorney's fees pursuant to 22 NYCRR 130-1.1 (c) (3)
and the Department's motion for sanctions were
dismissed, leaving before the court the issue of venue,

2 Upon

return of the motion at oral argument on July 19, 2017,
the Department conceded that the court has jurisdiction to
hear and preside over the matter, thus rendering the CPLR
argument to dismiss relative to jurisdiction moot. In view of the
same and of the Department's acknowledgment of jurisdiction,
the court will consider the issue of jurisdiction settled and will
not address the Department's motion to dismiss and will
consider it withdrawn.

as well as the Department's role in the drafting and
reformation of the SNT. The court shall first address the
question of venue, and then consider the authority or
lack thereof to modify or reform an SNT in turn herein.
In its motion for change of venue, the Department
asserts that the petition is [***11] improperly venued in
this court. At the oral argument of July 19, 2017,
counsel for the Department acknowledged and
stipulated that jurisdiction was not in contest, merely
venue. In support of its position, the Department first
identifies that the institutional trustee (KeyBank) is
listed as having its principal place of business in Albany
County and that the location of the assets of the trust
are thus in Albany County as well. The Department
further avers that as the original [****4] proceeding
giving rise to the instant SNT began in Albany County
Supreme Court, the proper venue is with Albany
County. The petitioners object, and note that the
beneficiary and the grantors/trustees (the beneficiary's
parents) all reside in Saratoga County, that there is no
pending matter in the Albany County Supreme Court
upon which to continue [*242] venue and/or jurisdiction,
and that venue and jurisdiction has been properly
acquired by the Saratoga County Surrogate's Court
upon the commencement of the instant proceeding
under Sections 201, 203 and 207 of the Surrogate's
Court Procedure Act.
[1] As it relates to the Saratoga County Surrogate's
Court as an appropriate venue, Surrogate's Court
Procedure Act § 207 (1) states that a "proper venue for
[a] proceeding[ ] . . . is the county where (a) assets of
the trust estate are located, or [***12] (b) the grantor
was domiciled at the time of the commencement of a
proceeding . . . , or (c) a trustee then acting resides."
There is no argument that the grantors/trustees (the
beneficiary's parents) reside in Saratoga County, and
did so at the commencement of the instant proceeding.
A proceeding has been commenced concerning the
trust and the grantors/trustees are domiciled in Saratoga
County, thus making the Saratoga County Surrogate's
Court an appropriate venue pursuant to SCPA 207 (1)
(b) and (c).
Here, the court acknowledges that the institutional
trustee (KeyBank) has its principal place of business
located within Albany County, which would make Albany
County an appropriate venue under SCPA 207 (1) (c) as
the Department suggests. The court finds no merit in the
Department's position that Albany County is an
appropriate venue under SCPA 207 (1) (a) because the
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"assets of the trust" are located at the office of the
institutional trustee in Albany County. The court takes
note that KeyBank is a national banking and lending
institution with offices and branches throughout
Saratoga County and specifically in Clifton Park, the
town of residence for the grantors/trustees. The court
likewise notes that the "assets [***13] of the trust" are
funds deposited into the trust account, and given the
electronic nature of modern banking readily accessible
at other locales as opposed to solely from the Albany
County branch.
Even if the court were to find the assets to be located in
Albany County, in Matter of Myers (45 AD3d 955, 845
NYS2d 510 [3rd Dept. 2007]), the Appellate Division,
Third Department reconciled a similar question of
venue. In that case, the subject [**414] property of the
trust was located in Steuben County and the trustee
resided in Chemung County. The Appellate Division
found that venue for the proceeding was properly in
Chemung County as the county of residence of the
trustee (as opposed to the location of the assets of the
trust) under SCPA 207 (1) (c). (SCPA 207 [1]; see also
Matter of Kelly, 17 AD3d 791, 794 NYS2d 458 [3d Dept
2005].)
[*243] Two of the three trustees (the beneficiary's
parents) reside in Saratoga County; the third and
corporate trustee (KeyBank) while having its principal
office physically located in Albany County has joined in
filing the instant application. In view of the same,
Saratoga County is a proper venue under SCPA 207 (1)
(c).
Under the facts of the instant case, venue would
appropriately be in both Saratoga County and Albany
County. Accordingly, the analysis must then turn to a
reading of SCPA [****5] 207 (2).3
In the instant proceeding, there exists [***14] before the
court a duly filed petition and commensurately proper
proceeding under SCPA 203. As set forth above, the
court acknowledges that both Albany County and
Saratoga County are proper venues for the filing of this
petition under SCPA 207 (1). Under SCPA 207 (2)
"[w]here [proper] venue may lie in more than one county
under the provisions of subdivision one, the court where
a proceeding is first commenced with proper venue shall
retain jurisdiction" (emphasis added).

3 Ignoring,

parenthetically, that the Albany County trustee
joined in the petitioners' request for the petition and
proceeding to be held in Saratoga County.

In surrogate's court, all proceedings are special
proceedings commenced by the filing of a petition and
pursuant to Surrogate's Court Procedure Act § 203. In
addition, SCPA 301 (a) provides that a proceeding is
commenced with the filing of a petition, provided
process is issued and service on all respondents is
completed within 120 days. (See Matter of DeMaio, 13
Misc 3d 190, 819 NYS2d 648 [Sup Ct, Kings County
2006].)
Here, a verified petition was filed with the court on
January 5, 2017, and the Department, having been duly
served, appeared before the court on the return date of
January 31, 2017. The court acknowledged jurisdiction
over the matter without objection from either party,
including the Department. In view of the same, the
instant matter represents an active and pending
proceeding before the Saratoga County Surrogate's
Court, and is the first and only proceeding [***15]
seeking to address the relief requested in the petition.
There is no pending proceeding in the Albany County
Supreme Court and there has never been a
commensurate proceeding commenced in the Albany
County Surrogate's Court.
Even assuming, arguendo, that there was an open
proceeding or that the proceeding remained open in the
Albany County [*244] Supreme Court, the law is well
settled that a supreme court will defer to the surrogate's
court on matters where the surrogate's court has
expertise. (H & G Operating Corp. v Linden, 151 AD2d
898, 542 NYS2d 868 [3d Dept 1989].) The review and
administration of trusts is one of the experiential
hallmarks of a surrogate's court. Even assuming (again,
arguendo) that a subsequent proceeding were to be
commenced in the Albany County Surrogate's Court, the
Saratoga County Surrogate's Court would still retain
possession of the matter as the "first" court upon which
the proceeding was commenced. (See SCPA 207 [2].)
[**415] Accordingly, the court finds that the Saratoga
County Surrogate's Court is the proper venue for this
matter and that there is no basis to remove this
proceeding from the Saratoga County Surrogate's Court
and transfer it to the Albany County Supreme Court.
Therefore, the Department's motion for a change of
venue is hereby denied.
[2] The court [***16] now directs its analysis to the true
issue in contention between the petitioners and the
Department, specifically what, if any, authority the local
social services district has to seek modification or
reformation of an existing SNT.
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To begin, the court notes that an SNT is a "discretionary
trust established for the benefit of a person with a
severe and chronic or persistent disability [EPTL 7-1.12
(a) (5)] that is designed to enhance the quality of the
disabled individual's life by providing for special needs
without duplicating services covered by Medicaid or
destroying Medicaid eligibility." (Cricchio v Pennisi, 90
NY2d 296, 303, 683 NE2d 301, 660 NYS2d 679 [1997]
[internal quotation marks omitted]; Matter of Abraham
XX., 11 NY3d 429, 900 NE2d 136, 871 NYS2d 599
[2008].) SNT is a [****6] planning device authorized by
federal and state law to insulate assets of a chronically
ill and severely disabled individual "for the dual purpose
of securing or maintaining eligibility for state-funded
services, and enhancing the disabled person's quality of
life with supplemental care paid by his or her trust
assets." (Abraham XX., 11 NY3d at 434; see also Matter
of Morales, 1995 NY Misc. LEXIS 726, 214 NYLJ 19
[Sup Ct, Kings County 1995].)
Under the pertinent statutes, 42 USC §1396p (d) (4) (A)
and Social Services Law § 366 (2) (b) (2) (iii), neither
the corpus nor the income of an SNT is considered a
resource or income available to the beneficiary. (See
Abraham XX., 11 NY3d at 435; Cricchio, 90 NY2d at
303; see also 18 NYCRR 360-4.5 [b] [5] [i] [a].) Rather,
the SNT is designed to "address[ ] the unique
and [*245] difficult situation faced by severely disabled
individuals [***17] with assets that are sufficient to end
their Medicaid eligibility but insufficient to account for
their medical costs." (Abraham XX. at 437.)
Such treatment is extended to an SNT as long as the
trust documents setting up same conform to the
language and the requirements of EPTL 7-1.12 (a) (5),
as well as the applicable regulations of the Department
of Health (see Cricchio, 90 NY2d at 303; see also Social
Services Law § 366 [2] [b] [2] [iii],[iv]). Specifically, an
SNT is exempted from the general rules governing
available resources and Medicaid eligibility when (1) the
recipient is "disabled" as that term is defined at 42 USC
§ 1382c (a) (3), and (2) the SNT contains the following
provision:
"The assets of such a disabled individual which was
established for the benefit of the disabled individual
while such individual was under sixty-five years of
age by . . .a parent, grandparent, legal guardian, or
court of competent jurisdiction, if upon the death of
such individual the state will receive all amounts
remaining in the trust up to the total value of all
medical assistance paid on behalf of such
individual." (Social Services Law § 366 [2] [b] [2]

[iii].)
The relationship between the SNT, its beneficiary and
the State is set forth in its clearest form by the Court of
Appeals decision of Abraham XX., specifically that
"[t]he SNT is available only to applicants under the
age of [***18] 65 with severe disabilities as defined
by statute. Unless the [**416] applicant placed
excess assets in the Medicaid SNT for
supplemental care, he or she would no longer be
eligible for Medicaid, thus relieving the State of a
substantial financial burden. In order to further
Medicaid's purpose of providing medical assistance
to needy persons, the State agrees to continue
paying Medicaid costs—in instances where it would
otherwise be relieved of this obligation—in
exchange for the possibility of reimbursement upon
the recipient's death. The State in a sense is like an
insurer calculating risk. For every recipient who
depletes the trust before death, the State can
expect some trusts to have sufficient assets upon a
recipient's death to offset the additional cost of
continuing Medicaid payments [*246] for these
severely disabled individuals who otherwise would
be ineligible. Moreover, the State's right to
reimbursement occurs only upon the death of the
beneficiary—at a time when the life-enhancing
purpose of the trust can no longer be effectuated.
The Medicaid SNT reflects a policy decision to
balance the needs of the severely disabled and the
State's need for funds to sustain the system."
(Abraham XX., 11 NY3d at 436-437 [emphasis
omitted].)
The State [***19] thus has a statutory role within the
establishment and maintenance of an SNT. Specifically,
the State's role is twofold: first to determine the SNT
beneficiary's continued eligibility for Medicaid by
ensuring that the proposed SNT comports with existing
Federal and State Medicaid law, and second to protect
the State's ultimate remainder interest.
Under the Federal Medicaid statute, it is the individual
state departments of health that are tasked with this
particular review. In New York State, it is the
Department of Health that is bound by these
regulations, and the responsibility for its administration
falls to the local social services district of each county as
the individual Medicaid provider. Specifically, the local
social services district (through the Department of Social
Services) is to evaluate an applicant's interest in
irrevocable trusts for purposes of Medicaid eligibility.
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To this end, within the framework of the SNT statutes,
there are safeguards in place to protect both the
beneficiary and the remainder interest. Specifically,
Social Services Law §366 (2) (b) (2) (iv) clearly seeks to
protect "the remainder interest" of the State by
authorizing the promulgation of regulations to assure
fulfillment of the [***20] trustee's fiduciary obligations.
Further, Social Services Law § 366 (2) (b) (2) (iv) directs
in relevant part that
"[t]he department [of health] shall promulgate such
regulations as may be necessary to carry out the
provisions of this [section, and such] regulations
shall include provisions for . . . assuring the
fulfillment of fiduciary obligations of the trustee with
respect to the remainder interest of the department
or state; monitoring pooled trusts; applying this
[section] to legal instruments and other
devices [*247] similar to trusts, in accordance with
applicable federal rules and regulations."4
In addition to the aforementioned, there are numerous
other safeguards and oversights prescribed under the
Surrogate's Court Procedure Act, the Estates, Powers
and Trusts Law, the Social Services Law and Executive
Law § 63.
The statutory safeguards outline the responsibilities and
procedural remedies of [**417] the State in its review of
proposed SNTs. The role of the State is clearly defined
and relates specifically to the review of proposed SNTs
for their comport to the relevant statutes, Medicaid
eligibility and protection of the State's remainder
interest. There is nothing in the Federal Medicaid
statute, the New York State Social Services Law and
regulations that [***21] expands the responsibility of the
State or its local social services departments beyond its
statutory role, e.g., the assessment and determination of
an applicant's initial and continuing eligibility for
Medicaid. The State and its local social services
departments are responsible for the review of an SNT
and have not been granted any formal authority in the
drafting of an SNT, as such responsibility is left with the
creators of the SNT.
For as the State has a statutory role in the

establishment and maintenance of the SNT, so too do
the trustees and fiduciaries responsible for the SNT.
The responsibilities of these individuals are set forth in
Article 11 of the Surrogate's Court Procedure Act and at
18 NYCRR §360-4.5(b)(5)(iii) and require a trustee of an
SNT to fulfill not only its fiduciary obligation to the SNT
beneficiary but also its concomitant fiduciary obligations
with respect to the State's remainder interest in the trust.
Specifically, under 18 NYCRR §360-4.5(b)(iii) the
trustee must, by way of example;
"(a) notify the appropriate social services district of
the creation or funding of the trust for the benefit of
an MA applicant/recipient;
"(b) notify the social services district of the death of
the beneficiary of the trust;
"(c) notify the social services district in advance of
any [***22] transactions tending to substantially
deplete the principal of the trust, in the case of a
trust [*248] valued at more than $100,000; for
purposes of this clause, the trustee must notify the
district of disbursements from the trust in excess of
the following percentage of the trust principal and
accumulated income: five percent for trusts over
$100,000 up to $500,000; 10 percent for trusts
valued over $500,000 up to $1,000,000; and 15
percent for trusts over $1,000,000;
"(d) notify the social services district in advance of
any transactions involving transfers from the trust
principal for less than fair market value; and
"(e) provide the social services district with proof of
bonding if the assets of the trust at any time equal
or exceed $1,000,000, unless that requirement has
been waived by a court of competent jurisdiction,
and provide proof of bonding if the assets of the
trust are less than $1,000,000, if required by a court
of competent jurisdiction."
Thus, the SNT represents a "bargain struck between the
SNT beneficiary and the State" whereby the eligibility
rights of the SNT beneficiary for social services are
preserved, and the pecuniary remainder rights of the
State are [***23] protected. (See Matter of Abraham
XX., 11 NY3d 429, 900 NE2d 136, 871 NYS2d 599
[2008].)

4 It

is important to distinguish at this point in the analysis that
the New York State Department of Health is a distinct and
separate entity from the Department and that the Department
in and of itself has no independent authority to promulgate
regulations absent the procedures found in Social Services
Law § 20 (3) (a).

In addition to the roles of the State and the SNT parties,
the court likewise has a role in this process. The court's
role is to strike a balance to protect both the beneficiary
and the State's remainder interest, thereby seeking also
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to protect public interest to fulfill "the ultimate goal of
Medicaid—that the program 'be the payer of last resort.'
" (Matter of Costello v Geiser, 85 NY2d 103, 105, 647
NE2d 1261, 623 NYS2d 753 [1995]; Cricchio, 90 NY2d
at 305.)
As it relates to the court's role and responsibilities
regarding an SNT, the following [**418] opinion most
clearly defines same, specifically that
"it is appropriate for the court to seek assurance
that a proposed supplemental needs trust complies
with the controlling laws and rules regarding
Medicaid eligibility. This is consistent with the
function of the court to assure that the best
interests of the incapacitated person are promoted.
It would be a clear dereliction of that duty for the
court to deliberately overlook provisions of a
proposed supplemental needs trust if such
provisions were inconsistent with statutory
guidelines and thus would bar an incapacitated
person from [*249] receiving Medicaid benefits by
its establishment. To do so would permit the
diverting of assets from the ownership or title of the
incapacitated person [***24] to another legal entity
with no consequent benefit to the incapacitated
person." (Matter of McMullen, 166 Misc 2d 117,
119, 632 NYS2d 401 [Sup Ct, Suffolk County 1995]
[citations omitted].)
These provisions, however, should not be read as
obviating any additional controls required by the court
since the regulations promulgated by the State are for
the protection of its own remainder interest whereas the
court is primarily concerned with the protection of the
disabled person and likewise to assure fulfillment of the
establishment of an SNT; thus, "in the inherent exercise
of its power, the court may fashion or condition the
exercise of that privilege in such manner as it believes
will sufficiently protect the interest of the disabled
person." (Matter of Goldblatt, 162 Misc 2d 888, 618
NYS2d 959 [Sur Ct, Nassau County 1994].)
Turning to the instant matter, the petitioners have come
before this court and seek the approval of a modification
with respect to the SNT for Kevin Tyrrell. The
Department has reviewed the proposed modification to
the SNT and has presented certain "observations"
relative to same, as well as requests to modify certain
language within the SNT. The Department has not
raised any challenge that the SNT as written has any
negative effect upon the beneficiary's [****7] financial
eligibility for Medicaid, nor that the application and SNT

should be denied.5
There is no dispute [***25] that the beneficiary (Kevin
Tyrrell) is disabled and under 65 years of age. Likewise,
the petitioners, as parents of the beneficiary, are lawful
grantors under Social Services Law § 366 (2) (b) (2) (iii)
and possess the requisite skill and competency to serve
as trustees. The language of the proposed SNT is in
conformance with EPTL 7-1.12, 7-3.1; Social Services
Law § 366 (2) (b) (2) (iii) and 42 USC §§ 1396p (d) (4)
(A); 1382b (e) (5) and provides the State of New York
(e.g., Saratoga County Department of Social Services)
with the remainder interest as described in and required
by Social Services Law § 366 366 (2) (b) (2) (iii) (A).
[*250] There likewise appears to be no dispute that the
SNT as written comports with, and has no negative
effect upon, the trust beneficiary's eligibility for Medicaid.
Thus, the court finds that (1) the beneficiary of the SNT
(Kevin Tyrrell) is under 65 years of age, and (2) is an
individual with a disability thus eligible for the
establishment of an SNT, and that (3) the SNT is being
established by the beneficiary's parents and guardians,
and (4) the SNT provides the State as a Medicaid
remainderman beneficiary upon the death of Kevin
Tyrrell.
[**419] The Department's papers and accompanying
brief aver that the terms to modify the SNT must be
guided by EPTL 7-1.9 (a), and specifically
"[u]pon the written consent, acknowledged or
proved in [***26] the manner required by the laws
of this state for the recording of a conveyance of
real property, of all the persons beneficially
interested in a trust of property, heretofore or
hereafter created, the creater of such trust may
revoke or amend the whole or any part thereof."
The Department believes that their consent as a
beneficially interested party is necessary for the grantor
to amend the trust. In support of its position, the
Department relies on EPTL 7-1.9 (a) and cites the case
of Matter of Perosi v LiGreci (98 AD3d 230, 948 NYS2d
629 [2d Dept 2012]) in its papers. The court
acknowledges that the Department is a person
beneficially interested in a trust of property for purposes

5 In

court and on the record, the Department has repeatedly
supported the proposed modification to the SNT (although
desires that different language be used) and has stated that
there would be no financial harm to the Department as a
remainderman by the court's acceptance of same.
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of EPTL 7-1.9 (a) and therefore their consent to amend
said trust would be necessary.
However, the Department's reliance on EPTL 7-1.9 (a)
is inapposite with regard to this specific SNT. EPTL 71.9 (a) does not apply in this case, because article VI of
the SNT states that "this Agreement and Trust created
hereby are irrevocable. The Grantor shall have no right
in any respect to later, amend, revoke, or terminate this
Agreement or the Trust created hereby without approval
by a court of competent jurisdiction" (emphasis added).
Likewise, the holding in Perosi
can be readily
distinguished. In Perosi, the approval of the local
social [***27] services department was required to
amend the terms of the trust because the subject trust
was silent on the issue of amendment. Here, Article VI
of the subject SNT does set forth an amendment
procedure by application to a court of competent
jurisdiction for approval of same.
The petitioners have exercised the specific procedure
laid out in the SNT to seek an amendment by the filing
of the instant [*251] proceeding with the court.
Therefore, taking this grant of express authority to
amend the SNT, the court will now set upon the analysis
of judicial powers and limitations with regard to
modification or reformation of an SNT. Reformation is
generally available to correct mistakes in inter vivos
instruments so that the written instrument accurately
expresses the settlor's actual intent. As the court noted
in Matter of Dickinson (NYLJ, Aug. 4, 1999 at 26, col 5
[Sur Ct, NY County 1999], affd 273 AD2d 89, 709
NYS2d 69 [2000]), reformation may not be [****8] used
to change the terms of a trust to effectuate what the
settlor would have done had the settlor foreseen a
change of circumstances that has occurred.
Similar to the facts in Dickinson, the petitioners herein
seek to correct an element of the trust so as to allow the
beneficiary
to
maximize
the
availability
of
benefits. [***28] Courts have the power not only to
ascertain the "validity, construction or effect" of
language in a testamentary instrument (SCPA 1420),
but also to reform such instrument and to add, excise,
change or transpose language to effectuate a
decedent's intent. (See e.g. Matter of Snide, 52 NY2d
193, 418 NE2d 656, 437 NYS2d 63 [1981].)
Whether construction and/or reformation is sought in the
context of an estate, the paramount duty of the court is
to determine the intent of the testator from a reading of
the will in its entirety (Matter of Bieley, 91 NY2d 520,
695 NE2d 1119, 673 NYS2d 38 [1998]; Matter of Snide,

52 NY2d 193, 418 NE2d 656, 437 NYS2d 63 [1981]).
Courts have reformed instruments so that estates could
take full advantage of available tax deductions and
exemptions, but only if the literal application of an
instrument's provisions [**420] would frustrate the
testator's actual intent as reflected in the court's review
of the entire document. (Matter of Martin, 146 Misc 2d
144, 549 NYS2d 592 [Sur Ct, NY County 1989]; Matter
of Choate, 141 Misc 2d 489, 533 NYS2d 272 [Sur Ct,
NY County 1988]; Matter of Lepore, 128 Misc 2d 250,
492 NYS2d 689 [Sur Ct, Kings County 1985].)
Of specific relevance to the court's instant analysis is
the holding of Matter of Lepore (128 Misc 2d 250, 492
NYS2d 689 [1985]). In Lepore, the court permitted the
reformation of a will so that certain "inadvertently
excluded words" could be added to the document's
definition of the marital deduction (id. at 253). In Lepore,
the original will defined the marital deduction under prior
law, which had limited the amount of the marital
deduction to the greater of $250,000 or one half the
adjusted gross estate, [***29] instead of the unlimited
marital deduction under current law. The court found
that the complete reading of the will [*252] made it
clear that the testator had intended to give his wife the
largest possible bequest by use of the maximum
available marital deduction, and in view thereof the court
allowed reformation of the instrument to ensure that the
entire residuary estate would qualify for the unlimited
marital deduction.
In this case, the petitioners' intent in seeking a
modification to the terms of the SNT is clearly to ensure
that the beneficiary receives and is eligible for the
maximum government entitlements, namely Medicaid
and SSI, that are available to him. (Matter of Lepore,
128 Misc 2d 250, 492 NYS2d 689 [Sur Ct, NY County
1985]; Matter of Carcanagues, 2016 NY Misc. LEXIS
343, 2016 NY Slip Op 31765[U] [Sur Ct, NY County
2016].)
Explicitly throughout the Department's moving papers
and oral argument was reliance on the concept of the
"bargain" as espoused in Abraham XX. to elevate its
status in the drafting and redrafting process of the SNT.
It appears to the court that through its "observations"
and requests to amend the language of certain
provisions of the SNT, the Department seeks to expand
its role beyond that of Medicaid eligibility review and into
the actual drafting process of the SNT. The Department
posits that as a result the "bargain" between [***30] the
beneficiary and the State as a Medicaid eligibility
remainderman that it is due a seat at the drafting table.
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The Department's interpretation of the Court of Appeal's
rationale of how the SNT represents a "bargain" is
misguided. The bargain in an SNT represents the
priority interest in the balance of the SNT upon the
beneficiary's death in exchange for the beneficiary's
receipt of Medicaid. This is contrary to the Department's
assertion that the Court of Appeals language in
Abraham XX. should be read to expand and somehow
broaden the "bargain" and thereby authorize the
Department
to
require
additional
modifications/reformations beyond the relief sought by
the [****9] petitioners. The Department's interpretation
is also contrary to the plain language of Abraham XX.
and of the statutory authority governing SNTs.
Further, that the Department considers an SNT to be a
"special" type of trust and thus seeks to broaden its
authority into the dictation of the terms of an SNT or for
that matter insert itself into the drafting process is
likewise misplaced. This court shares the opinion of
Surrogate Czygier in "that a supplemental needs trust
trustee should not be treated differently than a
testamentary [***31] or inter vivos trustee. There are
safeguards in place to protect the lifetime beneficiary
and DSS." [*253] (Matter of Kaidirmaoglou, NYLJ, Nov.
5, 2004 at 16, 2004 NYLJ LEXIS 5562, *2 [Sur Ct,
Suffolk [**421] County 2004] [emphasis added].) There
is nothing "special" about an SNT that would separate it
from other types of trusts and thus grant an expansion
of the authority of the State and its local social services
department beyond that which is already provided for.
To treat an SNT differently from similarly fashioned
trusts without the authority to do so would set same
upon the precipice of a slippery slope towards an
overreach of State authority.
The court observed from its review of Abraham XX. that
nothing within that decision suggests an intention to
deviate from established state law of trusts or to expand
the rights given to the state agency in court
proceedings. Likewise, the court notes that there is
nothing in the authority governing an SNT (the Federal
Medicaid statute, the New York State Social Services
Law and regulations) that increases or broadens the
role of the Department beyond one of assessment and
determination of an applicant's initial and continuing
eligibility for Medicaid. The clearly defined role of the
Department [***32] is to determine whether the SNT as
written comports with and affects the trust beneficiary's
eligibility for Medicaid.
The State and its local social services department
cannot exceed that authority which has been set forth in

its own regulations. The local social services
department is subordinate to the State Department of
Health (DOH). DOH is authorized to
"supervise [the] local social services departments and in
exercising such supervision . . . shall approve or
disapprove rules, regulations and procedures made by
local social services officials within thirty days after filing
of same with the commissioner; such rules, regulations
and procedures shall become operative immediately
upon approval or on the thirtieth day after such
submission to the commissioner unless the
commissioner shall specifically disapprove said rule,
regulation or procedure as being inconsistent with law or
regulations of the department." (See Social Services
Law § 20 [3] [a] [emphasis added].)
The court cannot reach the Department's position that a
local social services department, acting without the
approval of the Department of Health, would have the
unilateral authority [*254] to make its own rules and
regulations. To do so would invite every local social
services district [***33] across the State to implement
rules that may not necessarily be cohesive or comport
with existing regulations promulgated by the Department
of Health.
As observed by the Court of Appeals in Matter of
Beaudoin v Toia, 45 NY2d 343, 380 NE2d 246, 408
NYS2d 417 [1978]),
"[i]nasmuch as the local commissioners are agents
of the State department they may not substitute
their interpretations of the regulations of the State
department for those of the State department or the
State commissioner. To recognize any such right
would be to undermine the supervisory authority of
the State commissioner and to invite administrative
chaos." (Citations omitted; Matter of Samuels v
Berger, 55 AD2d 913, 390 NYS2d 445 [2d Dept
1977]; Matter of Bonfanti v Kirby, 54 AD2d 714, 387
NYS2d 461 [2d Dept 1976]; Matter of Barbaro v
Wyman, 32 AD2d 647, 300 NYS2d 856 [2d Dept
1969].)
The Department misinterprets its role in this proceeding.
The Department has no authority to impose demands
for reformation for that which is neither mandated by
statute and [****10] regulations nor in keeping with the
grantors' intent. To echo the opinion of Surrogate
Preminger in Matter of Rubin (4 Misc 3d 634, 781
NYS2d 421 [Sur Ct, NY County 2004]), "[t]o reform the
trust[ ] in the manner requested would stretch the
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doctrine of reformation beyond recognition."
[**422] Here, as the SNT meets the statutory
requirements for approval as written, the court will not
consider and review each and every one of the
Department's
"observations"
and
requests
for
modification relative to same. The court notes that none
of [***34] the Department's proposed changes to the
SNT has anything to do with the beneficiary's eligibility
(or ineligibility) for Medicaid. Many of the Department's
requested modifications are duplicative to the language
of the SNT,6 unnecessary as already covered under
statute,7 or in direct contravention to [*255] existing
authority.8 It is not necessary to mandate that which is
not required by statute and regulations.9
It is well settled that New York courts have historically
been reluctant to reform or modify the terms of a trust
other than in very limited circumstances. Because a
proceeding such as this seeks to modify documents
which were established by a grantor based upon a set
of facts and circumstances that existed at the time of
creation, a court should use this form of relief sparingly.
Modification, although intended to be used sparingly, is
appropriate to achieve a specific objective. (Matter of

6 The

Department requests that article VIII be amended to
reflect that the trustees are required to file a formal accounting
for judicial approval and settlement with the court. The SNT as
drafted already provides that the trustees are required to
submit a final accounting for judicial settlement and the
proposed amendment is duplicative.
7 The

Department requests that article V be modified to
reference that the trustees are liable as per EPTL 11-1.7 and
not exonerated for failure to use reasonable care. The
existence of the statute already imposes said liabilities.
8 The

Department requests that article II (b) be modified to
provide notice to the local social services district within 30
days of the beneficiary's death. 18 NYCRR 360-4.5 (b) (5) (iii)
(b) directs that a trustee must notify the local social services
department of the death of the trust beneficiary within a
reasonable time. The Department has no authority to mandate
that the SNT exceed or further define that which is already in
the regulation.

Carcanagues, 2016 NY Slip Op 31765(U) [Sur Ct, NY
County 2016].) Here, modification of the terms of the
SNT are appropriate to achieve the specific intent and
objective sought by the petitioners, specifically the
maximization of the beneficiary's eligibility for benefits.
In view of the same, the court will direct that article II (A)
of the SNT be modified to require the [***35] trustee to
pay those administrative expenses enumerated in the
Social Security Administration, Program Operations
Manual System § 01120.203 (B) (3) (a).
Further, in the court's discretionary role to "balance" the
interests of the State with that of the [****11]
beneficiary, the court directs that article VII be modified
to require that the trustee shall prepare an annual
accounting of the trust and file same with the local social
services district, or other appropriate Medicaid entity,
responsible for determining the beneficiary's Medicaid
eligibility at the time of the accounting. (See Matter of
Goldblatt, 162 Misc 2d 888, 618 NYS2d 959 [Sur Ct,
Nassau County 1994]; Matter of Morales, 214 NYLJ 19,
1995 NY Misc LEXIS 726 [Sup Ct, Kings County 1995].)
The SNT as written directs the trustee to file its annual
accounting specifically with Albany County, and the
court will amend the SNT accordingly to [*256]
permit [**423] the trustees to file their annual
accounting with their local social services department or
other appropriate Medicaid servicing entity.
It is therefore so ordered that article II, paragraph (A) of
the trust agreement for the benefit of Kevin J. Tyrrell
dated February 15, 2001, be modified as follows: "(A)
The Trustee shall pay those administrative expenses
enumerated
in
the
Social
Security [***36]
Administration, Programs Operations Manual System SI
01120.203 (B) (3) (a)"; and it is further ordered that
article VII of the trust agreement for the benefit of Kevin
J. Tyrrell dated February 15, 2001, be modified as
follows: "The Trustee shall prepare an annual
accounting of the Trust and file same with the local
social services district, or other appropriate Medicaid
entity, responsible for determining Kevin J. Tyrrell's
Medicaid eligibility at the time of the accounting"; and it
is further ordered that all other motions not specifically
addressed herein are dismissed.

9 The

Department requests that articles IX (b), (d) and XI be
modified to require that all trustees (including the corporate
trustee) acquire and serve with a bond. 18 NYCRR 360-4.5
directs that no bond is required from the trustees. The
Department has no authority to mandate that the SNT exceed
that which is already set forth under the regulation or
requested by the grantors.
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Opinion
[*219] [**854] Stacy L. Pettit, S.
Before this Court is an application by petitioners
Christopher J. Lasher and Helena [**855] Lasher for
advice and direction pursuant to SCPA 2107. The
guardian ad litem assigned for Jennifer Lasher Tinsmon
has issued her report and respondent Albany County
Department of Social Services has filed an
answer/objections to the petition. The matter is now
submitted for decision.
By way of background, Tinsmon is a 50-year-old
resident of Albany County. She is unmarried and has
three children ranging in age from 12 years to 19 years
of age. She sustained a traumatic brain injury in
February 2011 as a result of personal injury. Shortly
thereafter, petitioners, her parents, were appointed as
the guardians of her person and property pursuant to
SCPA article 17-A. At that time, the mortgaged
residence in which Tinsmon still resides was owned
jointly [***2] with right of survivorship by Tinsmon and
her mother, petitioner Helena Lasher (hereinafter
Lasher). Tinsmon also owned bank accounts in the
approximate amount of $82,000 and a vehicle. By order
of this Court dated August 5, 2011, a first party
supplemental needs trust was established for Tinsmon's
benefit, and petitioners were appointed as trustees of
the trust. The trust, which includes a pay-back provision
on Tinsmon's death for outstanding Medicaid payments
made on her behalf, was funded with cash assets so
that she would be eligible to [****2] participate in
government benefit programs, such as the Traumatic
Brain Injury Waiver program (see 42 USC 1396p [d] [4]
[A]; EPTL 7-1.12; Social Services Law § 366 [2] [b] [2]
[iii]). Tinsmon's interest in her residence was not
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transferred to the supplemental needs trust, as a
residence is an exempt asset which may be retained by
an individual (see 20 CFR 416.1212; 18 NYCRR 3604.7). The trust has paid mortgage payments and other
carrying costs for the real property since its formation. In
2017, [*220] the trust received $1,345,310 in
settlement funds from a Supreme Court action related to
Tinsmon's injury. Pursuant to the terms of that
settlement, the Department received $375,000 in full
satisfaction of its outstanding Medicaid lien.
Petitioners have now commenced [***3] a proceeding
for advice and direction under SCPA 2107 with regard
to Tinsmon's residence. The property was purchased in
December 2010, before Tinsmon's injury, as the
residence for Tinsmon and her young children, and was
titled to Tinsmon and Lasher as joint tenants. Both
owners were mortgagors on the original mortgage on
the property in the amount of $225,028.00, and, as of
August 31, 2017, the principal balance was
$196,835.12. Lasher does not reside in the residence,
but has personally paid one half of the mortgage
payments each month from her personal checking
account, while petitioners have paid the other half from
the trust assets. Lasher paid a total of $14,096.44
towards the mortgage. Because Lasher is not a
disinterested third party, and is a guardian and trustee
for Tinsmon, petitioners seek approval from the Court to
have the trust pay to purchase Lasher's interest in the
property, so that Lasher's half interest in the residence
may be transferred to the guardians of the property and
owned solely by Tinsmon. The proposed payment to
Lasher for her interest in the property is the sum of
$14,096.44. Petitioners assert that ownership of the
property will not affect Tinsmon's participation [***4] in
the Traumatic Brain Injury Waiver program, or her
eligibility for Supplemental Security Income, as the
property is an exempt resource for eligibility purposes
(see 20 CFR 416.1212; 18 NYCRR 360-4.7; Social
Security Program Operations Manual System [POMS]
SI 01130.100). Petitioners also request that the Court
confirm that, as guardians, they have ongoing authority
to withdraw, transfer and assign nonexempt
guardianship property to the trust so as to [**856]
maintain Tinsmon's ongoing eligibility for means-tested
benefits.
The Department does not oppose the payment, or the
amount of the payment, to purchase Lasher's half
interest in Tinsmon's residence. The Department's
opposition to the petition, instead, is to ownership of the
purchased interest by Tinsmon, through her guardians.
The Department believes the real property should be

transferred to the trust and titled in the names of the cotrustees. In support of its argument, the Department
relies upon the Program Operation Manual System
(POMS) for the Social Security Administration, which
provides that, if [*221] trust funds are used to purchase
a house, "the individual (or the trust)" must be shown as
the owner (see POMS SI 01120.201 [F] [1]). The
guardian ad litem recommends [***5] that the Court
approve the purchase, with trust assets, of Lasher's
interest in the residence, and title the property to
Tinsmon through her guardians, and not title the
property to the trust. The guardian concludes that the
proposal is in Tinsmon's best interest, as the payment
sought by Lasher is not unreasonable or unfair, nor
would the sale jeopardize Tinsmon's ongoing eligibility
for means-tested government benefits. The guardian ad
litem also recommends that the Court clarify that
petitioners have the authority, as guardians, to transfer
assets to the trust, but require that assets which are
exempt for eligibility for means-tested government
benefit programs continue to be held by the guardians,
so as not to defeat any potential testamentary or
intestacy distribution of such assets on Tinsmon's death.
Arguing against transfer of title of the residence to the
trust, the guardian ad litem asserts [****3] that
Tinsmon purchased the property for herself and her
three young children, and would have intended to pass
the home or its resulting equity to her children in the
future. The guardian ad litem opines that titling the
property in trust would not be in Tinsmon's best interest
because [***6] it would thwart the potential inheritance
by her children of the exempt asset, and instead,
subject it to payback for any Medicaid payments
accrued at the time of her death. With respect to
Medicaid estate recovery, the guardian states that
Medicaid does not have a right to recover for benefits
paid before the Medicaid recipient reaches age 55. She
notes that the trust has a payback provision for all
benefits paid regardless of age; however, she states
that assets owned by Tinsmon individually are not
subject to estate recovery except for benefits paid after
age 55 and for benefits paid within the ten-year period
immediately preceding her death. According to the
guardian, titling the property in the name of the trust
would benefit the Department, by increasing the funds
available from which it can be repaid, and would harm
Tinsmon as it would divest her of her opportunity to
engage in estate planning. The guardian points out that
Tinsmon's present one-half ownership in the exempt
residence has not caused any eligibility problems, thus,
ownership of the entire interest would also not cause
eligibility problems.
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With respect to a trust established for the benefit of or
on behalf of an [***7] individual, POMS provides that
[*222] "[i]f funds from a trust that is a resource are
used to purchase durable items, e.g., a car or a house,
the individual (or the trust) must be shown as the
owner of the item in the percentage that the funds
represent the value of the item. When there is a deed or
titling document, the individual (or trust) must be listed
as an owner" (POMS SI 01120.201 [F] [1] [emphasis
added]). While the Department argues that this section
indicates that the property must be owned by and titled
in the trust, the plain language of the provision provides
that when trust funds are used to purchase a house,
either the individual or the trust must be [**857] the
owner, and the provision does not appear to promote
one type of ownership over the other. Presumably, the
trustees could expend funds to purchase a house
outright for Tinsmon to be the sole owner; thus, the
trustees should also be able to purchase Lasher's halfinterest and name Tinsmon as the sole owner. While
there may be reasons why trustees choose to hold title
to real property in the trust's name, the Department has
failed to establish that such a practice is required in all
circumstances.
Here,
Tinsmon
and
Lasher
presently [***8] own the home in fee simple as joint
owners with survivorship rights, and have owned it in
that form since before the trust's creation. Accordingly,
Tinsmon already has legal title to the exempt residence.
It is noted that, with respect to determining the eligibility
of disabled individuals to receive supplemental security
income, one's home is not included as a resource,
regardless of its value (see 42 U.S.C. § 1382b [a] [1];
see also Social Security Program Operations Manual
System [POMS] SI 01130.100 [B] [1]). Nonetheless,
Medicaid paid to a recipient who is age 55 or older
(which Tinsmon is not) is recoverable from the estate of
the recipient upon death (see Social Service Law §
369). If Tinsmon should die after age 55, the
Department may still recover against Tinsmon's real
property at that time should the trust funds be
insufficient to repay Medicaid benefits paid on her behalf
after she reaches age 55.

guardianship property to the trust so as to maintain
Tinsmon's [****4] [*223] ongoing eligibility for meanstested benefits. The guardian ad litem requests that the
Court specify that the guardians are only permitted to
transfer those assets which are not exempt from meanstested benefits, and not any assets which are exempt
and could pass to Tinsmon's heirs. The Court agrees
that it is unnecessary for petitioners to transfer exempt
assets into the trust. Otherwise, petitioners, as
guardians, have continuing authority to transfer
nonexempt guardianship property to the trust in order to
preserve Tinsmon's eligibility for benefits.
Finally, the guardian ad litem has submitted an
affirmation of legal services along with her report. The
Court finds that her requested fee of $852.50 is
reasonable and orders petitioners to pay said amount.
This constitutes the decision and order of the Court.
Dated: February 22, 2018
Hon. Stacy L. Pettit, Surrogate

End of Document

REPRINTED WITH PERMISSION.

With respect to petitioners' request for advice and
direction, the Court finds that although one of the
petitioners is an interested party in the proposed
transaction, the transaction appears fair and reasonable
and, as it will not affect Tinsmon's eligibility for benefits,
is in her best interest. Accordingly, the Court
approves [***9] of the proposed transaction.
Petitioners also request that the Court confirm that they
have ongoing authority to withdraw, transfer and assign
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government benefits; [2]-There was no statutory support
for respondent department of social services' contention
that, in order to assure reimbursement to the entities
that provided Medicaid benefits to the daughter during
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trustees or provide security to the trust for its investment
into the home.
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Opinion by: Devine

Case Summary

Devine, J.

Overview
HOLDINGS: [1]-The trial court did not err in approving
petitioner parents' proposal to expend funds of a special
needs trust to purchase the co-owner's interest in their
mentally disabled daughter's home and pay off its
mortgage, giving them title as their daughter's guardians
without impacting her SSI or Medicaid benefits, as it
was within their sole and absolute discretion under the
trust to make expenditures for their daughter's benefit
after considering any impact on her access to

Opinion

[*1305] [**412] MEMORANDUM AND ORDER

Appeal from an order of the Surrogate's Court of Albany
County (Pettit, S.), entered February 22, 2018, which
granted petitioners' application, in a proceeding
pursuant to SCPA 2107, for advice and direction
regarding a proposed sale of certain real property.
In 2011, Jennifer Lasher Tinsmon suffered a disabling
traumatic brain injury at the age of 42. Petitioners are
her parents and, following her injury, were named the
guardians of her person and property. They are also the
trustees of a first-party supplemental needs trust that
was established in August 2011 and exists "to shelter
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[Tinsmon's] assets for the dual purpose of securing or
maintaining eligibility for state-funded services, and
enhancing [her] quality of life with supplemental care
paid by [the] trust assets" (Matter of Abraham XX., 11
NY3d 429, 434, 900 N.E.2d 136, 871 N.Y.S.2d 599
[2008]; see 42 USC § 1396p [d] [4]). Tinsmon's home,
which is jointly owned by herself and petitioner Helena
Lasher, was not [***2] placed in trust inasmuch as a
residence cannot be counted in determining eligibility for
certain means-tested benefits (see 42 USC § 1382b [a]
[1]; 20 CFR 416.1212 [a]; 18 NYCRR 360-1.4 [f]; 3604.7 [a] [1]). Tinsmon [**413] qualified for and began
receiving such benefits, namely, supplemental security
income (hereinafter SSI) and Medicaid benefits.
In September 2017, petitioners commenced this
proceeding pursuant to SCPA 2107 to obtain, as is
relevant here, approval for their proposal to expend trust
funds to purchase Lasher's interest in Tinsmon's home
and pay off an encumbering mortgage on it, leaving
them with title to the home as Tinsmon's guardians.
Over respondent's opposition, Surrogate's Court
approved the plan. Respondent now appeals.
We affirm. Petitioners proposed acquiring Lasher's
interest in the home on very favorable terms and paying
off the mortgage, actions that would leave Tinsmon,
through petitioners as her guardians, as the sole owner
of an unencumbered residence without impacting her
SSI or Medicaid benefits. A [*1306] guardian ad litem
appointed for Tinsmon by Surrogate's Court supported
this proposal, which appears to be well within
petitioners' "sole and absolute discretion" under the trust
agreement to make expenditures for Tinsmon's
benefit [***3] after considering any impact on her
access to government benefits (see EPTL 7-1.12).
Respondent objected only to the proposed transfer of
title to petitioners as Tinsmon's guardians, arguing that
administrative interpretations of the applicable statutes
require that petitioners either hold title to the home as
trustees or provide security to the trust for its investment
into the home. Respondent's interest in this regard may
be explained by the fact that the trust assets remaining
when Tinsmon dies, regardless of how old she is when
that occurs, will be first used to reimburse the entities
that provided Medicaid benefits to her during her life
(see 42 USC § 1396p [d] [4] [A]; Social Services Law §
366 [2] [b] [2] [iii]; Matter of Abraham XX., 11 NY3d at
436; compare Social Services Law § 369 [2] [restricting
the respondent's ability to recover against the assets of
a benefits recipient who dies before reaching 55 years
of age]).

Respondent does not point to, and our review does not
disclose, any statutory authority that would require its
desired outcome. Respondent suggests that such a
requirement may be found in guidelines, used by the
Social Security Administration to process SSI benefit
claims, that reflect the agency's expertise in
implementing the pertinent statutes and are "entitled to
'substantial deference'" (Lopes v Department of Social
Servs., 696 F3d 180, 186 [2d Cir 2012], quoting [***4]
Bubnis v Apfel, 150 F3d 177, 181 [2d Cir 1998]; see
Matter of Jennings v Commissioner, N.Y.S. Dept. of
Social Servs., 71 AD3d 98, 109, 893 N.Y.S.2d 103
[2010]). The guidelines contradict respondent's
argument, however, providing that when funds from a
trust are "used to purchase durable items, e.g., a car or
a house, the individual (or the trust) must be shown as
the owner of the item in the percentage that the funds
represent the [item's] value" (Program Operations
Manual System [POMS] former SI 01120.201 [F] [1]
[emphasis added]). Further, petitioners are not obligated
to conserve trust assets for respondent's eventual
benefit, which would conflict with their mandate to act
for Tinsmon's benefit by using "so much (even to the
extent of the whole) of the net income and/or principal of
th[e] trust" (EPTL 7-1.12 [e] [1] [1]; see e.g. Matter of
Shah [Helen Hayes Hosp.], 95 NY2d 148, 163, 733
N.E.2d 1093, 711 N.Y.S.2d 824 [2000]). Surrogate's
Court was accordingly correct to conclude that
petitioners' proposal was permissible and did not err in
approving it.
To the extent that the contention is properly before us,
the [*1307] Social Security Administration [**414]
does not possess a "remainder interest" in the trust that
would entitle it to notice of this proceeding (Social
Services Law § 366 [2] [b] [2] [v]; see 42 USC § 1396p
[d] [4] [A]; SCPA 103 [39]; 2101 [3]). Respondent's
remaining arguments have been examined and are
lacking in merit.
Egan Jr., J.P., Clark, Mulvey and Rumsey, JJ., concur.
ORDERED that the order is affirmed, [***5] with costs.
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In the Matter of the Petition of J.G. Wentworth
Originations, LLC and Nigel Criss, sole distributee of the
Estate of Shanetha Dejetta McMichael, Deceased,
pursuant to Article 5 Title 17 of the New York General
Obligations Law.

In this proceeding petitioners, J.G. Wentworth
Originations, LLC ("J.G. Wentworth") and Nigel Criss
("Nigel"), seek approval of the transfer of certain
structured settlement payments from Nigel to J.G.
Wentworth.
The structured settlement payments to which Nigel is
entitled amount to $429,780.32. The discounted present
value of the payments is $351,203.10. Under the
proposed purchase agreement, Nigel intends to sell the
payments for the net amount of $245,000.00.
As a preliminary matter, the New York Structured
Settlement [*2] Protection Act ("SSPA") originated in
response to concerns that certain structured settlement
payees are vulnerable to both financial exploitation and
the rapid dissipation of their awards (see General
Obligations Law §5-1701 et seq; In re Settlement
Funding of N.Y. L.L.C.,195 Misc 2d 721, 722 [Sup Ct,
Rensselaer County 2003]). Accordingly, institutions
*2
seeking to acquire a payee's structured settlement rights
are required to commence a special proceeding seeking
judicial approval, irrespective of the payee's willingness
to go forward with the transaction (see id; General
Obligations Law §5-1705]).
To pass muster, the proposed transfer must be in the
best interest of the payee, the transaction must be fair
and reasonable, and the payee must be advised in
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writing to seek independent professional advice
regarding the transfer and has either received such
advice or waived such advice in writing (see Matter of
J.G. Wentworth Originations, LLC v. Maurello, 2012 NY
Misc LEXIS 678 [Sup Ct, Nassau County 2012]).
Determination as to whether the transfer is in the best
interests of the payee warrants a fact-sensitive and
oftentimes
paternalistic
analysis,
taking
into
consideration the payee's age, maturity level, income
sources independent of the structured payments,
whether the payee has any dependents, the stated
purpose of the transfer, the extent to which the payee
appears to understand the financial consequences of
the transaction, and whether the payee [*3] has
received independent advice (see Matter of Benes v.
American Gen. Annuity Serv. Corp., 2011 NY Misc
LEXIS 6174 [Sup Ct, Nassau County 2011]).
According to his affidavit, the payee, Nigel, is 18 years
of age, single, with no dependents, and is currently a full
time student. He seeks a lump sum payment of
$245,000.00 for the purpose of purchasing a home in
Allentown, Pennsylvania at a cost of $210,000.00. The
remaining monies are to be used for home

fully appreciate the long-term financial consequences of
selling his payments. The court cannot sanction an
impulsive transfer for which there is no real urgency,
particularly when it is diametrically opposed to the very
purpose of the SSPA (see e.g. In re Settlement Funding
of NY L.L.C., 195 Misc 2d 721 [Sup Ct, Rensselaer
County 2003]).
As the court has determined that the transfer is not
*4
in Nigel's best interests, the court need not consider
whether the terms of the transaction itself are fair and
reasonable. The petition is denied.
This is the decision and decree of the court.
Dated: August 2, 2017
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*3
improvements, the purchase of a vehicle, and covering
day-to-day expenses. According to Nigel, he plans on
attending a "Barbering Program" to obtain his license.
No supporting documents have been submitted by Nigel
in support of the petition.
It seems that at the still-tender age of 18, Nigel intends
to spend the entirety of the lump sum payment
immediately, in lieu of receiving payments over time that
are designed to provide for his long-term financial
security. Significantly, the court observes that Nigel,
upon recently reaching the age of majority, has already
accessed the monies in his guardianship account
which amount to approximately $186,000.00. Nigel's
unfettered use of those funds is not described in the
petition or his affidavit. If the funds have not been spent,
they can certainly assist Nigel with the purposes set
forth in his affidavit. [*4] If, on the other hand, they have
already been spent, the court must presume that Nigel
has little to show for it. Either way, both scenarios
militate against granting the requested relief (see Matter
of 321 Henderson Receivables Origination LLC v. Lugo,
23 Misc 3d 1138[A] [Sup Ct, Kings County 2009]).
In the court's view, Nigel, who has waived receiving any
independent advice regarding the transaction, does not
Edward Wilcenski

