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On March 28, 2016, Sammy Settlor, then age 85, was discharged from the 
Standish Sanitarium, a psychiatric hospital, after suffering from severe depression and 
anxiety.  His physician, Dr. Hugo Z. Hackenbush of the Standish Sanitarium (a for profit 
institution owned by Dr. Hackenbush), has prescribed a high dose regimen of anti-
depressants and mood stabilizing medications – some of the side effects of which are 
intermittent memory loss, hallucinations and delusions, and impaired vision.

On April 1, 2016, Sammy, who resided in Columbia County, New York (but 
maintained a pied-a-terre in Manhattan) executed a Will and revocable trust (“Trust”) 
prepared by Louis Litt, whom Sammy met at one of Louis’ many catered breakfast 
seminars on avoiding probate.  Sammy named as his trustees both Louis Litt -- whose 
offices were in Manhattan and Copake, NY, but who is now retired and a resident of 
Naples, Florida -- and an old girlfriend, Jessica Pearson, who resided in New York 
County, but who moved a few months later to an apartment at the Ritz Carlton in 
Naples, Florida.  Sammy’s 2016 Will pours his entire probate estate into his Trust and 
contains a direction that his Will be probated in the Surrogate’s Court, New York 
County.  His prior Will, executed in 2010, left a $2 Million bequest to his alma mater, the 
School of Hard Knocks.

On April 2, 2016, the day after the Will and Trust were executed, Sammy funded 
the Trust with $10 Million in marketable securities maintained at an account at First 
Jersey Securities, headquartered in Hoboken, NJ, his 500-acre horse farm in Columbia 
County, valued at $5 Million, and a $500 saving account at a Citibank branch on East 
42nd Street in Manhattan, New York.  All decisions concerning Trust investments and 
administration are made in Naples

The Sammy Settlor Revocable Trust gives $500,000 to Louis Litt, $500,000 to 
the Standish Sanitarium, Inc. $1 Million to each of Sammy’s 2 children from his first 
marriage, $4 Million to each of his two children from his second marriage and his horse 
farm to Jessica Pearson.  The Trust residuary is bequeathed to the New York Bar 
Foundation.  The Trust contains a detailed in terrorem clause which provides that any 
person who directly or indirectly challenges the Trust, Sammy’s Will, his nomination of 
fiduciaries or any actions of his fiduciaries will be deemed to pre-decease Sammy 
without issue.
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Sammy died on May 1, 2019 while feeding the pigeons at City Hall Park and it is 
not clear whether his probate estate contains any assets other than a few hundred 
dollars in a bank account in New York County.

His grieving third wife of 10 months, Donna Paulsen, and his 2 children from his 
first marriage Mike Ross and Rachel Zane, have made an appointment to see you on 
your return to your office in Manhattan from Naples, Florida. Rachel is named as 
Sammy’s executor.

FF\8323268.1
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1. Challenging Trusts

a. Differences between will and trust contests

i. There are numerous procedural, substantive, and practical 
differences between probate contest and trust contests in New York. SCPA 1404 and 
New York’s rich common law provides a well-worn path for litigating the issue of the 
validity of a will.  Not so with trust contests.  However, the law continues to evolve as the 
courts have confronted trust contests more frequently and statutes have been amended 
to address issues raised repeatedly in trust contests. The contours of a trust contest have 
become more defined (Colleen F. Carew and Gary B. Freidman, Trust Contests - - The 
Developing Law, NYLJ, 4/18/07 at 3, col. 1 [APPENDIX 1]; John J. Barnosky, The 
Incredible Revocable Living Trust, Journal of the Suffolk Academy of Law, Volume 10 
[1995] [APPENDIX 2]).

b. Choice of Forum

i. Supreme Court versus Surrogate’s Court

1. The Supreme Court and the Surrogate’s Court have 
concurrent jurisdiction over lifetime trusts.   CPLR Article 77 authorizes a 
special proceeding for the determination of matters relating to express trusts 
(see Chiantella v Vishnick, 84 AD3d 797 [2d Dept 2011]).  SCPA 207 and 
SCPA 1501 address Surrogate’s Court jurisdiction over lifetime trusts and 
the applicability of the SCPA to lifetime trusts (Frank T. Santoro, CPLR 
Article 77 and Trust Litigation in Supreme Court, NY St BA T&E Newsletter 
[Fall 2016] [APPENDIX 3]).

2. The nature of the proceeding will likely affect choice of forum.

a. Challenge the validity of a trust and/or trust 
amendment?  (CPLR Article 77; SCPA 202, 207).  

b. Seek remedies related to trust administration, conduct 
of fiduciary?  The SCPA contains numerous provisions that provide 
beneficiaries and interested parties with avenues to seek remedies 
and relief.  For example, SCPA 2102 [1] provides a person with an 
interest in a estate, such as a trust beneficiary with the right to 
compel disclosure of information (see In re Kassover, NYLJ, 2/11/91, 
at 28 [Sur Ct, Nassau County] [miscellaneous proceeding by 
contingent remainderperson seeking information concerning a 
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testamentary trust was permitted after written demand made upon 
fiduciary and denied]).

c. The trust instrument may even direct the forum for any 
dispute or it may contain an arbitration clause, and public policy 
favoring arbitration is strong (see Matter of Ismailoff, 2007 NY Slip 
Op 50211[U] [Sur Ct, Nassau County, 2007])

c. Jurisdictional Issues

i. Subject matter jurisdiction

1. The Surrogate's Court has jurisdiction over “the estate of any 
lifetime trust which has assets in the state, or of which the grantor was a 
domiciliary of the state at the time of the commencement of a proceeding 
concerning the trust, or of which a trustee then acting resides in the state 
or, if other than a natural person, has its principal office in the state.” (SCPA 
207).  Venue would be proper in the county where the assets of the trust 
are located, where the grantor was domiciled at the time of the 
commencement of the proceeding, or where the trustee then serving 
resides or has its principal place of business.   

2. Surrogate’s Court has limited by expansive jurisdiction (see 
Matter of Mastroianni, Sur Ct, Schenectady County, August 6, 2012, 
Versaci, J., File No. 2008-90 [APPENDIX 4]).  The Supreme Court is New 
York’s Court of general jurisdiction - - it could probate a will - - but it will not.   

ii. Personal jurisdiction

1. SCPA 309 governs the exercise of personal jurisdiction over 
persons required to be given notice and opportunity to be heard.  

2. An express trust proceeding under Article 77 is a special 
proceeding governed by CPLR Article 4, and CPLR 403 [c] requires service 
in the same manner as a summons in an action, to wit, pursuant to CPLR 
Article 3.  

iii. Forum non conveniens

1. Under N.Y. Const. art. VI, § 19 [a] and CPLR 325, the 
Supreme Court may, and quite often does, transfer trusts and estates 
related disputes to the Surrogate’s Court.  Where there are existing 
proceedings pending pertaining to an estate or a trust in the Surrogate’s 
Court, the Supreme Court will generally refrain from exercising its 
concurrent jurisdiction where all the relief requested may be obtained in the 
Surrogate’s Court and where the Surrogate’s Court has already acted  (In 
re Tabler's Will, 55 AD2d 207 [3d Dept 1976]).  Commencing a proceeding 
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in Supreme Court may result in an unnecessary battle over the forum, delay 
the proceedings, and add to the expense of inevitable litigation.

d. Statute of Limitations

i. Revocable versus Irrevocable?

1. Revocable trusts are the functional equivalents of wills (see 
Matter of Tisdale, 171 Misc 2d 716, 718 [Sur Ct, NY County 1997).  They 
are “ambulatory during the settlor’s lifetime, speak at death to determine the 
disposition of the settlor’s property, may be amended or revoked In order 
for a trust to be revocable, the instrument must state that the trust is 
revocable; otherwise, the trust will be deemed irrevocable (see EPTL § 7-
1.16).  A revocable trust may set the standard of “competence” that is 
required on the grantor’s part in order for the grantor to amend or revoke 
the trust instrument (see Manning v Glens Falls Nat. Bk. & Tr., 265 AD2d 
743, 743-45 [3d Dept 1999] [finding that the grantor lacked the requisite 
“competence” to remove the trustee under the terms of the trust 
instrument]).  While a grantor certainly can amend or revoke a revocable 
trust during his or her lifetime, the grantor’s distributees or the fiduciary of 
the grantor’s estate can only commence a proceeding to invalidate a 
revocable trust after the grantor’s death (see Matter of Heumann, NYLJ, 
11/2/06, at 21, col. 3 [Sur Ct, Westchester County]).  Surrogate’s Courts 
have held that the statute of limitations on claim to invalidate a revocable 
trust accrues at the grantor’s death, rather than the trust’s creation (see 
Matter of Dalton, NYLJ, 2/2/09, at 47, col. 4 [Sur Ct, Suffolk County]).   A 
six-year statute of limitations begins to run against a distributee or person 
adversely affected by a revocable trust at the grantor's death (see Matter of 
Davidson, 177 Misc 2d 928, 930 [Sur Ct, NY County 1998]; see also Matter 
of Kosmo Family Trust, NYLJ, 12/17/18, at 33 [Sur Ct, Albany County] citing
Tilimbo v Posimato, 2008 NY Slip Op 51366[U] [Sur Ct, Bronx County 2008]
[APPENDIX 5]).  

2. An irrevocable trust can only be amended or revoked upon 
the written consent of the grantor and all parties having a beneficial interest 
in the trust (see EPTL § 7-1.19).  For a challenges to an irrevocable trust 
created by the decedent and for the recovery of assets funded therein, the 
statute will run from the date of the creation of the trust and will be governed 
by applicable theory (see Cheliotis v Stratakis, 2008 NY Slip Op 33503[U] 
[Sur Ct, Nassau County] [applying a six-year statute of limitations on a claim 
to set aside the creation of an irrevocable trust into which decedent’s real 
property was funded on the grounds of fraud]; see also Estate of Napoli, 
2017 NYLJ Lexis 2960 [Sur Ct, Kings County]).

e. Standing to challenge a trust or trust amendment
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i. Those persons who may commence a proceeding to set aside 
a trust are a distributee, an executor, and an administrator to whom limited letters issued 
pursuant to SCPA 702 [9] (see Davidson; see also Matter of Kosmo Family Trust, NYLJ, 
12/17/18, at 33 [Sur Ct, Albany County]).

f. Necessary parties to the proceeding

i. Where the relief sought is to set aside the trust, the necessary 
parties are the same as those required to be served with citation in a will contest. Any 
person who may be adversely affected by the relief sought is a necessary party (see 
Matter of Ricardino, NYLJ, 2/5/98, at 30, col. 5 [Sur Ct, Nassau County]).  The Attorney 
General should not be forgotten - - and often is by those who are commencing a 
proceeding where they are most comfortable (in Supreme Court) pertaining to an inter 
vivos trust. 

g. Discovery issues

i. SCPA 1404 and CPLR Article 31

1. SCPA 1404 permits a potential objectant to a will the right to 
inquire into the circumstances surrounding the preparation and execution 
of the propounded instrument in order to determine whether to file 
objections.  The ostensible reason for this “one-way street” is to afford a 
potential objectant an opportunity to assess the facts surrounding the 
preparation and execution of the will, which he or she has no first-hand 
knowledge of, and has no other means of obtaining such information. In a 
contested trust proceeding no such analogy exists. There are no attesting 
witnesses who may provide opinion evidence of capacity and the absence 
of undue influence. The person seeking to set aside the trust must 
commence the proceeding and proceed with discovery under Article 31 of 
the CPLR.

ii. Evidentiary/discovery Issues

1. Attorney-client privilege:

a. A 2016 amendment of CPLR 4503 [b] created another 
exception to the attorney-client privilege in the case of revocable 
trusts.   The purpose of the attorney-client privilege is to promote the 
use of legal representation by assuring clients that they may freely 
confide in their counsel without concern that such confidences may 
be divulged to outsiders (see Matter of Colby, 187 Misc 2d 695 [Sur 
Ct, NY County 2001]). Naturally, because the privilege shields 
evidence from disclosure, it obstructs the fact-finding process.  CPLR 
4503 [b] contemplates the fact that revocable trusts serve as the 
equivalent of wills. The exception only applies after the death of the 
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grantor, in recognition of the fact that a party, other than the grantor, 
has no standing to challenge a revocable trust during the grantor’s 
lifetime (see N.Y.S. Assembly Memorandum in Support of 
Legislation, citing Matter of Davidson, 177 Misc 2d 928, 930 [Sur Ct, 
NY County 1998]).

b. While the statute addresses revocable trusts in the 
2016 amendment, justification exists for an exception to privilege and 
waiver by an interested party where an irrevocable trust is in issue.  
In Matter of Leddy (2014 NYLJ LEXIS 4921 [Sur Ct, Nassau County]
[APPENDIX 6]), where a revocable trust was in issue, the court held 
that the “[i]n a dispute between parties as to an interest in property 
which they claim through the same decedent, attorney-client 
privilege does not apply (id., citing RESTATEMENT [THIRD] OF THE LAW 

GOVERNING LAWYERS § 81 [2000] and Matter of Levinsky, 23 AD2d 
25 [2d Dept 1965, appeal denied 16 NY2d 484 [1965] and 1 
MCCORMICK ON EVIDENCE § 94 [7th ed.]; see also Matter of Bronner, 
7 Misc 3d 1023[A] [Sur Ct, Nassau County 2005] [holding that 
“objectant may waive attorney-client privilege on behalf of the 
decedent in a probate contest in the interests of the estate in the truth 
finding process”]).

2. Physician-patient privilege

a. CPLR 4504 [c] – “A physician or nurse shall be required 
to disclose any information as to the mental or physical condition of 
a deceased patient privileged under subdivision (a), except 
information which would tend to disgrace the memory of the 
decedent, either in the absence of an objection by a party to the 
litigation or when the privilege has been waived:

i. by the personal representative, or the surviving 
spouse, or the next of kin of the decedent; or

ii. in any litigation where the interests of the 
personal representative are deemed by the trial 
judge to be adverse to those of the estate of the 
decedent, by any party in interest; or 

iii. if the validity of the will of the decedent is in 
question, by the executor named in the will, or 
the surviving spouse or any heir-at-law or any of 
the next [of] kin or any other party in interest” 
(see CPLR 4504 [c]). 
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b. To obtain the grantor’s medical records – which may 
reveal information concerning the grantor’s mental and physical 
capabilities at the time of the trust’s creation or amendment – it 
generally will be necessary to obtain signed HIPAA-complaint 
authorizations from the fiduciary of the grantor’s estate.

c. If the fiduciary has not been appointed or refuses to 
cooperate, it may be possible to obtain a “so ordered” subpoena for 
the court having jurisdiction over the trust contest.  To do so, the 
party seeking a “so ordered” subpoena will have to file the document 
with the court, together with an affirmation explaining why the 
subpoena is needed, on notice to the other parties who have 
appeared in the proceeding.

d. Arguably, CPLR 4504, which provides an exception to 
physician patient privilege does not apply in a proceeding to set 
aside a trust.  

3. In terrorem provisions

a. The use of in terrorem clauses has been recognized in 
trust contests.  While the statutory safe harbor provisions (EPTL § 3-
3.5) are limited to wills, some authorities suggest that a proceeding 
to rescind or invalidate a trust in whole or in part may not trigger an 
in terrorem clause (see Oakes v Muka, 31 AD2d 834 [3d Dept 2006]; 
Matter of Shamash, NYLJ, 6/16/09, at 38, col. 2 [Sur Ct, NY County]).  

h. How to Prove Your Case

i. Grounds to challenge a trust

1. Due execution

a. EPTL § 7-1.17 provides the requirements for the 
creation of a lifetime trust.  Per statute:

(a) Every lifetime trust shall be in writing and 
shall be executed and acknowledged by the 
person establishing such trust and, unless such 
person is the sole trustee, by at least one trustee 
thereof, in the manner required by the laws of 
this state for the recording of a conveyance of 
real property or, in lieu thereof, executed in the 
presence of two witnesses who shall affix their 
signatures to the trust instrument.
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(b) Any amendment or revocation authorized by 
the trust shall be in writing and executed by the 
person authorized to amend or revoke the trust, 
and except as otherwise provided in the 
governing instrument, shall be acknowledged or 
witnessed in the manner required by paragraph 
(a) of this section, and shall take effect as of the 
date of such execution. Written notice of such 
amendment or revocation shall be delivered to 
at least one other trustee within a reasonable 
time if the person executing such amendment or 
revocation is not the sole trustee, but failure to 
give such notice shall not affect the validity of 
the amendment or revocation or the date upon 
which same shall take effect. No trustee shall be 
liable for any act reasonably taken in reliance on 
an existing trust instrument prior to actual 
receipt of notice of amendment or revocation 
thereof.

2. Capacity – Revocable Trust or Irrevocable Trust

a. For an irrevocable trust, the relevant inquiry is whether 
the party was capable of making “a rational judgment concerning the 
particular transaction” - - in other words, contractual capacity.  
Contractual capacity is lacking where the party is “wholly and 
absolutely incompetent to comprehend and understand the nature of 
the transaction” (Matter of ACN, 133 Misc 2d 1043 [Sur Ct, NY 
County 1986]). 

b. In Matter of ACN, the parties disagreed on the standard 
of capacity to be applied in addressing whether an irrevocable trust 
was created by the grantor with the requisite capacity. “A will, by 
nature, is a unilateral disposition of property whose effect depends 
upon the happening of an event in futuro.  A contract is a bilateral 
transaction in which an exchange of benefits, either present or 
deferred, is exchanged.”  The court determined that the standard for 
contractual capacity would apply, as the irrevocable trust was 
created by way of a bilateral transaction between the creator of the 
trust.

c. Courts have applied the contractual capacity standard 
to revocable trusts as well (Matter of DelGatto, 98 AD3d 975 [2d Dept 
2012]).  However, authority exists suggesting that the lower, 
testamentary capacity standard, should apply to revocable trusts 
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(see Matter of Williams, 2018 NY Slip Op 32497 [U] [Sur Ct, NY 
County]; Matter of Aronoff, 171 Misc 2d 172, 177 n 6 [Sur Ct, NY 
County 1996]).

3. Undue influence

a. In Matter of Williams (2018 NY Slip Op 32497 [U] [Sur 
Ct, NY County] [APPENDIX 7]), Surrogate Anderson recently 
summarized undue influence in a trust contest citing the leading 
cases on the claim, and stating:   

[W]here an instrument is proved to be the product of "a 
moral coercion, . . . restraining independent action and 
destroy[ing] free agency, . . . which, by importunity[,] . . 
. constrained [the purported creator to execute the 
instrument] . . . against [her] free will and desire," it 
must be invalidated (Children's Aid Society v 
Loveridge, 70 NY 387, 394 [1877]). 

As is often noted, undue influence can seldom be 
demonstrated by direct proof, since such an influence 
rarely occurs in plain view (Rollwagen v Rollwagen, 63 
NY 504, 519 [1876]), instead taking the form of a 
"subtle but pervasive" (Matter of Neary, 44 AD3d 949, 
951 [2d Dept 2007]) manipulation of another that is 
aimed at displacing the other's volition with one's own. 
Proof of undue influence must establish more than a 
motive to achieve such effect on another and an 
opportunity to do so: it must establish also that such 
effect was actually achieved (Matter of Fiumara, 47 
NY2d 845 [1979]).

b. As in will contests, the burden of proof in trust contests 
generally lies with the party asserting undue influence (see Matter of 
Walther, 6 NY2d 49 [1959].  However, where there is a confidential 
relationship between the beneficiary and the grantor, an inference of 
undue influence arises which.  In the absence of an explanation, the 
beneficiary has the burden of proving by clear and convincing 
evidence that the transaction was fair and free from undue influence
(see Matter of DelGatto, 98 AD3d 975 [2d Dept 2012]; Oakes v. 
Muka, 69 AD3d 1139 [3d Dept 2010]; Matter of Engstrom, 47 Misc 
3d 1212[A] [Sur Ct, Suffolk County 2014][APPENDIX 8]; Matter of 
Graeve, Sur Ct, Schenectady County, September 5, 2012, Versaci, 
J., File No. 2010-126/B [APPENDIX 9]).
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4. Other grounds for a challenge

a. Invalid ab initio: There are four elements to a valid trust, 
it must have: 1) a designated beneficiary; 2) a designated trustee; 3) 
a fund or identifiable property; and 4) actual delivery of the fund to 
the trustee (see Matter of Fontanella, 33 AD2d 29 [3d Dept 1969]). 
As with wills, courts favor the enforcement of trusts and may cure 
certain defects, such as appointing a trustee where the grantor failed 
to do so (Matter of Gold, NYLJ, 10/16/02, at 20, col. 2 [Sur Ct, Kings 
County]), but a failure to fund the trust has been held to be fatal 
(Matter of Hird, NYLJ, 10/2/03, at 29, col. 1 [Sur Ct, Suffolk County]).

b. Ineffective pour over: Under EPTL § 3-3.7, a testator 
can pour his estate over into a lifetime trust so long as he has, before 
or contemporaneously with his will, executed the trust with the 
formalities required by EPTL § 7-1.17. In Matter of D'Elia, 40 Misc 3d 
355 [Sur Ct, Nassau County 2013), the decedent left his residuary 
estate to a revocable trust.  However, the decedent did not execute 
the trust until a week after the will was made and the disposition 
failed. 

c. Duress – In a will contest, and in a trust contest the 
objectant must bear the burden of proof on the issue of duress (see 
Matter of Osgood, NYLJ, 2/11/91, at 22, col. 6 [Sur Ct, Nassau 
County]), by a preponderance of the evidence (see 3 Warren’s 
Heaton on Surrogate’s Court Practice § 42.04). “A donative transfer 
is procured by duress if the wrongdoer threatened to perform or did 
perform a wrongful act that coerced the donor into making a donative 
transfer that the donor would not otherwise have made” (see Matter 
of Rosasco, 31 Misc 3d 1214[A] [Sur Ct, NY County 2011]). In this 
regard, “[a]n act is wrongful if it is criminal or one that the wrongdoer 
had no right to do” (id.).

d. Fraud – As in a will contest, the burden is on the 
person challenging the trust to prove fraud (see Warren’s Heaton, 
supra § 42.04).  The objectant must carry this burden by clear and 
convincing evidence (see Matter of Klingman, 60 AD2d 949 [2d Dept 
2009]), as conclusory allegations and speculation will not suffice (see
Matter of Dietrich, 271 AD2d 894 [3d Dept 2000]).  In the context of 
a probate contest, which serves as an apt analog for a trust contest, 
fraud arises when someone “knowingly [makes] a false statement to 
the testator which cause[s] [the testator] to execute a will that 
dispose[s] of his property in a manner differently than [the testator] 
would have in the absence of that statement” (see Matter of 
Evanchuk, 145 AD2d 559 [2d Dept 1988]).
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i. Trying the case

i. Before the Judge or a jury

1. SCPA 502 unequivocally provides a party to a 
contested proceeding over the validity of a revocable lifetime trust 
the right to a trial by jury.  

2. Prior to the amendment of SCPA 502, the courts were 
not in accord on whether a jury was available in challenges to 
revocable trusts.  Some courts held that there was no right to a jury 
in challenges to revocable trusts (see Matter of Aronoff, 171 Misc 2d 
172 [Sur Ct, NY County 1996]; Matter of Stralem, NYLJ, 7/14/1997,
at 37 [Sur Ct, Nassau County 1997]), while others held to the 
contrary on similar facts (see Matter of Tisdale, 17 Misc 2d 716 [Sur 
Ct, NY County 1997]; Matter of Richman, NYLJ, 4/26/2000, at 27 
[Sur Ct, Queens County]). The same reasoning could be employed 
in addressing many cases involving irrevocable trusts and a question 
remains as to whether and to what extent the right to a jury exists in 
a case challenging an irrevocable trust.

3. Where the right to a jury in a revocable trust proceeding 
exists, a party seeking to avail themselves of the right to a jury must 
comply with SCPA 502, which requires that the party seeking a jury 
file a demand. The demand must be filed either with the petition or 
six days after the service of objections. A party who fails to make a 
timely demand is deemed to have waived his or her right to a jury. 
As with a will contest, a party should not rely upon a demand made 
by another party because that demand may be withdrawn at any 
time.  Under CPLR 4102 [e], the Surrogate’s Court has discretion to 
relieve a party from the failure to timely make a jury demand (see
CPLR 4102 [e] [“The court may relieve a party from the effect of 
failing to comply with this section if no undue prejudice to the rights 
of another party would result.”]).  Why go there. 

4. In Supreme Court practice, the jury demand is made at 
the time of the filing of the Note of Issue and Certificate of Readiness 
(CPLR 4102). 

ii. Motions in Limine

1. A motion in limine is made prior to trial to address evidentiary 
issues in aid of preventing a mistrial through disclosure of 
prejudicial and even inadmissible materials.  The motion is 
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addressed to the inherent powers of the court to set guidelines 
for permissible conduct at the trial.  Matter of Kochovos, NYLJ, 
3/28/88, at 16, col, 3 [Sur Ct, Bronx County 1988]). 

iii. Burdens of proof

1. Unlike a probate contest, the party seeking to set aside 
a trust bears the burden of proof on all issues. Notwithstanding 
certain parallels to wills (i.e., the existence of statutory requirements 
to execute a trust) the trustee does not have any burden after the 
decedent's death to establish the validity of the trust. Nor does the 
trustee have a duty to demonstrate that the grantor was competent 
when the trust was executed (Matter of DelGatto, 98 AD3d 975 [2d 
Dept 2012]; Matter of Arnoff, 171 Misc 2d 172, 653 NYS2d 844 [Sur 
Ct, NY County 1996]; Vultaggio v Vultaggio, 2015 NY Slip Op 
32456[U] [Sur Ct, Nassau County]).

iv. CPLR 4519

1. Under CPLR 4519, a person interested in the event 
who may be otherwise barred from testifying in a will contest may not 
be so barred in the contested trust proceeding, if the witness's 
interest differs under the two instruments. The key whenever 
ascertaining whether a witness may testify is to determine whether 
the person seeking to testify has a direct economic interest in the 
outcome.

2. The statute does not apply to any pre-trial disclosure 
(CPLR Article 31) or in pre-trial discovery proceedings such as 
depositions.    At the trial on the merits, the Dead Man’s Statute 
precludes the respondent-witness’s testimony (Rosenberg v Grace, 
158 Misc2d 32[Sup Ct, NY County 1993] Mesbahi v Blood, Sup Ct, 
Schenectady County, May 21, 2018, Versaci, J., Index No. 2017-
0953 [APPENDIX 10])

3. Summary Judgment? CPLR 4519 may be asserted or 
waived only at the time of trial and does not bar consideration of 
interested testimony on a summary judgment motion because the 
privilege may be waived at trial (Phillips v Joseph Kantor & Co., 31 
NY2d 307 [1972]).  Thus, evidence which would may be excluded at 
trial, may be considered in denying a motion for summary judgment.  
However, evidence that would be precluded by CPLR 4519 cannot, 
in and of itself, overcome a prima facie case for summary judgment.  

v. Hearsay
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1. Defined

a. Hearsay is an out of court statement of a declarant 
offered in evidence to prove the truth of the matter asserted in the 
statement.

b. The declarant of the statement is a person who is not 
a witness at the proceeding, or if the declarant is a witness, the 
witness uttered the statement when the witness was not testifying in 
the proceeding.

c. A statement of the declarant may be written or oral, or 
non-verbal, provided the verbal or non-verbal conduct is intended as 
an assertion.

2. Can we hear from the creator of the trust?

a. A statement which is not offered for its truth is not 
barred by the hearsay rule.

b. An out-of-court statement by a declarant describing the 
declarant’s state of mind at the time the statement was made, such
as intent, plan, motive, design, or mental condition and feeling, but 
not including a statement of memory or belief to prove the fact 
remembered or believed, is admissible, even though the declarant is 
available as a witness.

An out-of-court statement by a declarant describing the 
declarant’s physical condition at the time the statement is made is 
admissible provided the declarant is unavailable at the time of the 
proceeding.

vi. Using Experts

1. As an analog, in as will contest, a properly qualified expert 
witness may opine as to decedent’s testamentary capacity.  
CPLR 4515 provides that the expert “may express an opinion 
and reasons without first specifying the data upon which it is 
based.  Upon cross-examination, he may be required to 
specify the data and other criteria supporting the opinion.”  
Additionally, the questions calling for the expert’s opinion 
need not be in hypothetical form.  

2. Weight of the evidence will depend.  The testimony of an 
expert physician, who only reviewed the medical records, did 
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not see or examine the testator is the “weakest and most 
unreliable” evidence (Matter of Vukich, 53 AD2d 1029 [4th 
Dept 1976], affd 43 NY2d 668).

3. CPLR 3101 [d] provides that upon demand a party must 
identify expert for trial and set forth the substance of the 
opinion to be rendered.  Failure to comply with this section 
could result preclusion (Colleen F. Carew and Gary B. 
Freidman, Expert Disclosure in Surrogate’s Court, NYLJ, 
2/18/11 at 3, col 1; Charles F. Gibbs and Gary B. Freidman, 
Expert Disclosure in Surrogate’s Court, Part II, NYLJ, 9/29/11
at 3, col. 1 [APPENDIX 11])

j. Who pays for the cost of a challenge?

i. Matter of Hyde

1. In Matter of Hyde (15 NY3d 179 [2010] [APPENDIX 
12]), the Court of Appeals held that SCPA 2110 gives the Surrogate’s 
Court the discretion to determine the allocation of attorney’s fees 
paid from the trust or estate.  The court is authorized to direct the 
source of payment either from the estate generally, or from the funds 
in the hands of the fiduciary belonging to the legatee. 

2. Other Trust Litigation

a. SCPA 2102 relief

i. SCPA 2102 [1] authorizes an interested party to commence a 
proceeding to compel a trustee to “supply information concerning the assets or affairs of 
an estate relevant to the interest of the petitioner when the fiduciary has failed after 
request made upon him in writing therefor” (see SCPA 2102 [1]).  For example, in Matter 
of Preston, NYLJ, 11/15/12, at 27, col. 2 (Sur Ct, NY County), petitioner petitioned to 
compel the trustees of a lifetime trust to deliver a copy of the trust instrument and to 
provide financial information for the trust.  The court granted the petition, to the extent 
that it directed that the trustees provide a copy of the trust.  However, the court denied 
the petition, to the extent that the petitioner requested financial information for the trust. 
The petitioner would have to establish her interest in the trust’s assets before the trustees 
would be required to provide financial information 

b. Reformation Proceedings

i. Appropriate where there is a mistake or change in the law

1. Reformation of a trust involves the Court changing the 
language of the trust by the addition or deletion of words (Matter of 
Stahle, NYLJ, Jan. 23, 2001, at p. 32, col. 6 [Sur Ct, Onondaga 
County]).  Unlike construction, which is necessitated when the 
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grantor’s/testator’s intent is questionable and needs to be 
ascertained, reformation can be appropriate only when such intent is 
determinable but the terms of the instrument do not comport with 
such intent due to, e.g., a mistake or change in the law (Matter of 
Meyer, NYLJ, 2/26/02 at 8, col. 5 [Sur Ct, NY County] [allowing 
reformation due to drafting error]).

a. Are the floodgates going to open? (see Matter of 
Sukenik, 2016 NY Slip Op 31217[U] [Sur Ct, NY 
County]; Matter of Sukenik, 162 AD3d 564 [1st Dept 
2018] [APPENDIX 13]).

c. Construction Proceedings

i. SCPA 1420

1. Construction of an irrevocable trust (which could be 
contained either in a will, or in a free-standing lifetime trust) occurs 
when a court ascertains the testator’s/grantor’s intent as expressed 
in the words of the instrument.  Section 1420 of the Surrogate’s Court 
Procedure Act allows a court to construe a will in one of three 
procedural contexts: (1) an independent construction proceeding, (2) 
an accounting proceeding, and (3) a probate proceeding (see 
Margaret Valentine Turano and Hon. C. Raymond Radigan, New 
York Estate Administration § 3.11 [LexisNexis 2019 ed.]).

2. A court will construe when certain language of the trust 
is ambiguous, making it impossible to carry out the grantor’s intent. 
The goal of every construction is “to ascertain [the] decedent’s [or 
grantor’s] intent in order that it may be effectuated” (Matter of 
Richard, NYLJ, 7/7/03, at 20, col. 1 [Sur Ct, NY County]).  “That intent 
is to be ascertained ‘not from a single word or phrase but from a 
sympathetic reading of the will [or trust] as an entirety and in view of 
all the facts and circumstances under which the provisions of the will 
[or trust] were framed’” (Matter of Bieley, 91 NY2d 520, 525 [1998] 
[citations and quotations omitted]).  When the grantor’s/testator’s 
intent as expressed in the entire instrument is clear and 
unambiguous, courts will not look further than the instrument itself to 
ascertain the meaning of that part of the instrument that is ambiguous
(In re Manufacturers & Traders Trust, 42 AD3d 936 [4th Dept 2007]). 
“The prime consideration [in all construction proceedings] is the 
intention of the testator as expressed in the will. All rules of 
interpretation are subordinated to the requirement that the actual 
purpose of the testator be sought and effectuated as far as is 
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consonant with principles of law and public policy” (Matter of Fabbri, 
2 NY2d 236 [1957]).

3. Extrinsic evidence of the grantor’s/testator’s intent is 
admissible to clarify an ambiguity in a trust’s language for which the 
intent of the grantor cannot be gleaned from the four corners of the 
trust.  However, “if the terms of the will [or trust] are clear and 
unambiguous, extrinsic evidence will not be admitted to contradict 
those terms” In re Cole, 18 Misc.3d 1105[A], N.Y. Slip. Op. 
52417[U] [Sur Ct, Nassau County 2007]).

d. Revoking trusts

i. Revocable trusts

1. The instrument must state that the trust is revocable; 
otherwise, the trust will be deemed irrevocable (see EPTL § 7-1.16).  

ii. Irrevocable trusts

1. An irrevocable trust can only be amended or revoked 
upon the written consent of the grantor and all parties having a 
beneficial interest in the trust (see EPTL § 7-1.9).  

2. A minor with a beneficial interest cannot consent to 
such an amendment or revocation, but some courts have dispensed 
with the need for a minor’s consent when the proposed amendment 
benefits the minor (see Matter of Johnson, NYLJ, 6/3/11, at 30, col. 
1 [Sur Ct, NY County]). 

3. If the trust agreement contains any other conditions to 
revocation, those must be satisfied.  Revocation, amendment, or 
modification can only be accomplished by complying with any 
requirements set forth in the trust agreement to effect a revocation, 
and (2) complying with the statutory requirements of EPTL § 7-1.9, 
which permits revocation of an express trust by the grantor thereof 
only upon the consent of all persons who hold a beneficial interest in 
the trust (see Matter of Dodge’s Trust, 25 NY2d 273, 285 [1969]; 
Elser v Meyer, 29 AD3d 580 [2d Dept 2006]; Matter of Mordecai’s 
Trust, 24 Misc 2d 668 [Sup Ct NY County 1960]; Matter of French-
American Aid for File Children, Inc., 151 AD3d 662 [1st Dept 2017];
Matter of French-American Aid for File Children, Inc., NYLJ, 4/20/16, 
at 24, col. 6 [Sur Ct, NY County] [APPENDIX 14]). 
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e. Challenging decanting

i. Under EPTL § 10-6.6, a trustee may exercise the “power to invade 
the principal of an irrevocable trust by paying over some or all of the principal to a separate 
trust” (see Joseph T. La Ferlita, New York’s Newly-Amended Decanting Statute, 
N.Y.S.B.A. Trusts and Estates Section Newsletter 10 [Winter 2011]; Steven H. Holinstat,
Henry J. Leibowitz and Daniel W. Hatten, Who Can Recant a Decant? Who Is the 
‘Creator’ of a Decanted Trust, NYLJ, 8/29/16 [APPENDIX 15]), subject to the certain 
limitations.  Statutory formalities must be adhered to – notice provisions and statutory 
time frames are critical.  At this juncture the courts have yet to confront procedural and 
substantive challenges to statutory decanting.  

3. Challenging a Trust Within an Article 81 Proceeding

a. Mental Hygiene Law § 81.29

i. Authorizes court to modify, amend, or revoke, inter alia, any 
previously executed contract, conveyance, or disposition during lifetime or to take effect 
upon death, made by the incapacitated person prior to the appointment of the guardian 
while the person was incapacitated.  Except, the statute forbids courts from invalidating 
a will or codicil of a living person.  Article 81 proceedings have, consequently, changed 
the face of estate plans of living persons.

4. Challenging a Trust Within a Divorce Proceeding

a. Domestic Relations Law § 236 [B] [5] [d] [12] 

i. In determining the equitable distribution of marital property, the court 
may consider “any transfer or encumbrance made in contemplation of a matrimonial 
action without fair consideration” (see Ferraro v Ferraro, 157 AD2d 596 [2d Dept 1999]).  
Funds placed in a trust (revocable or irrevocable) are not beyond the reach of the in 
matrimonial actions.  New York courts routinely subject trust assets to equitable 
distributions in matrimonial actions (see Pena v Alves, 50 AD3d 336 [1st Dept 2008]; 
Feldman v Feldman, 204 AD2d 268 [2d Dept 1994]; Goldberg v Goldberg, 172 AD2d 316 
[1st Dep’t 1991]).   

5. Miscellaneous Observations

a. Attorney fiduciaries 

i. SCPA 2307-a requires that certain disclosures be made to testators 
before attorneys are nominated as fiduciaries under wills (see SCPA 2307-a).  These 
disclosures concern the nomination of fiduciaries and the failure to make them requires 
that an attorney fiduciary’s commissions be reduced by one-half (see id.). There is no 
analogous provision for attorneys who are appointed to act under inter vivos trusts.
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1. In Matter of Rothwell, 189 Misc 2d 191, 196 (Sur Ct, 
Dutchess County 2001), the decedent’s lifetime trust nominated the 
instrument’s attorney-draftsperson to serve as successor trustee.  
The instrument further provided that “the successor trustee ‘shall be 
entitled to be paid trustee’s commissions as provided by law and in 
addition to reasonable attorney’s fees.”  There was no evidence of 
any SCPA 2307-a-type disclosures.  The Surrogate’s Court directed 
a Weinstock hearing to determine whether the attorney-draftsperson 
unduly influenced the grantor to make the appointment. The Court 
also directed a Putnam hearing to determine whether the trust was a 
product of undue influence in light of the fact that the trust called for 
a $50,000 distribution to the attorney’s wife.
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procedure in all special proceedings, applies to special 
proceedings commenced pursuant to CPLR article 77.7 
As stated, CPLR 7701 introduces article 77, and is fol-
lowed by five more sections that are specific to trusts. 

•	CPLR	7702	provides	that	a	trustee	seeking	a	ju-
dicial discharge on an accounting must file his 
accounting with an affidavit of accounting party 
in the manner prescribed by SCPA 2209. 

•	CPLR	7703	incorporates	the	SCPA’s	virtual	rep-
resentation provisions to article 77 proceedings. 

•	CPLR	7704	limits	the	court’s	power	to	appoint	a	
referee in certain circumstances. 

•	CPLR	7705	and	7706	provides	for	the	filing	of	
an account settled informally and procuring an 
order thereon in a manner similar to SCPA 2202. 
CPLR article 4, governing all special proceedings 
applies in a special proceeding brought pursuant 
to article 77.

While article 77 contains only a few provisions, 
the Supreme Court has addressed a myriad of issues 
and disputes in article 77 proceedings. For example, 
the proper application of Estates Powers and Trust 
Law (EPTL) Section 7-1.9 was addressed in an article 
77 proceeding in Elser v. Meyer.8 In Elser, the Supreme 
Court held that a settlor of a lifetime trust could revoke 
a trust without the consent of the trustee notwithstand-
ing language in the trust instrument which, in sum 
and substance, required the consent of the trustee to 
revoke the trust. The Appellate Division reversed, and 
remitted the matter to the Supreme Court to determine 
whether the trustee had unreasonably withheld his 
consent.9 

In Andrews v. Trustco Bank,10 the Supreme Court, in-
ter alia, addressed objections to an accounting review-
ing New York’s former Principal and Income Act.11 In 
Addesso v. Addesso,12 the Supreme Court dismissed an 
article 77 proceeding to compel a trustee to account 
and compel a distribution where uncontroverted evi-
dence before the court showed that there were no as-
sets remaining in the trust account and the petitioner 
previously had been provided with an accounting. 

For good reasons, trusts and estates litigators grav-
itate towards the Surrogate’s Court as the appropriate 
venue for litigated matters pertaining to the affairs of 
decedents and lifetime trusts. The Surrogate’s Court, 
with its expansive jurisdiction, routinely presides over 
cases involving substantive matters of law concerning 
trusts and estates.1 Moreover, the Surrogate’s Court has 
a structure and staff specifically geared to handle such 
matters, and the necessary resources to handle issues 
that arise in the administration of decedent’s estates.2 

While the Supreme Court, as New York’s court of 
general jurisdiction,3 has the power to probate a will 
and issue letters testamentary and trusteeship, the Sur-
rogate’s Court is really the only appropriate venue for 
a probate proceeding. Similarly, accountings, discovery 
proceedings, and other miscellaneous proceedings per-
taining to estates and testamentary trusts most often 
belong in the Surrogate’s Court. 

However, the Surrogate Court’s jurisdiction should 
not necessarily eliminate consideration of Supreme 

Court as an appropriate venue for disputes pertaining 
to trusts. Civil Practice Law and Rules (CPLR) 7701, 
which introduces CPLR article 77, authorizes a special 
proceeding for the determination of matters relating 
to express trusts.4 Article 77 is intended to provide an 
economical and relatively expeditious method for the 
adjudication of trustees’ accountings and other trust 
matters in Supreme Court.5 Article 77 is seldom dis-
cussed at length—for example, Siegel’s New York Prac-
tice, an old friend to all civil litigators, mentions article 
77 only once, stating “[a] special proceeding is also 
used in the Supreme Court to determine matters relat-
ing to a trust.”6 Given the goals underlying article 77, 
economy and swift adjudication of disputes pertaining 
to trusts, Supreme Court is a venue worth considering 
when bringing such a proceeding. A closer look at ar-
ticle 77 is thus in order—this article addresses only the 
basics. 

The Statute and Cases Decided Thereunder
Article 77 has only a few sections and incorporates 

certain provisions of the Surrogate’s Court Procedure 
Act (SCPA) by reference. CPLR article 4, governing 

CPLR Article 77 and Trust Litigation in Supreme Court
By Frank T. Santoro

“While the Supreme Court, as New York’s court of general jurisdiction, has 
the power to probate a will and issue letters testamentary and trusteeship, the 

Surrogate’s Court is really the only appropriate venue for a probate proceeding.”
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to transfer an article 77 proceeding to the Surrogate’s 
Court. It would seem, in a situation involving a lifetime 
trust over which the Surrogate’s Court has never enter-
tained jurisdiction for any purpose, that the Supreme 
Court should exercise and retain its jurisdiction to 
fulfill article 77’s goals of expediency and economy in 
the adjudication of disputes pertaining to trusts. While 
the Supreme Court may not frequently delve into the 
minutiae of the Principal and Income Act18 or explore 
the canons of trust construction, as New York’s court of 
general jurisdiction, it is well-equipped to do so, and to 
administer justice in matters involving same. 

Practical Issues May Arise
While it always falls upon the practitioner to en-

sure that jurisdiction is obtained over all necessary 
parties, and to ensure that all pleadings include the 
necessary information for the court to afford the relief 
requested by the petitioner, the Surrogate’s Court is 
unique. The Supreme Court does not have an account-
ing clerk or a miscellaneous clerk who will evaluate ac-
countings or pleadings and firmly inform the practitio-
ner as to the minimum requirements that, in the clerk’s 
view, must be met before process issues. While article 
77 incorporates by reference the SCPA’s provisions per-
taining to virtual representation, and requires that an 
accounting and affidavit of accounting party be filed in 
a proceeding seeking judicial approval of accounting, 
it does not, for example, statutorily identify all of those 
parties entitled to notice in an accounting proceeding. 
Creditors, potential creditors, beneficiaries, legatees, 
devisees, co-trustees, successor trustees, court-appoint-
ed guardians, fiduciaries of deceased beneficiaries (or 
the beneficiaries or distributees of the deceased benefi-
ciary where no fiduciary is appointed), and the New 
York State Attorney General19 are all parties who may 
be interested in a trust accounting.20 A binding decree 
in an accounting proceeding approving a trustee’s ac-
counting will only be binding on those who had notice 
and opportunity to be heard with respect to same, so it 
is critical that all interested parties be joined therein.21 
Moreover, the failure to join a necessary party, such as 
the New York State Attorney General where there is a 
charitable interest in the trust, can result in a motion to 
dismiss for failure to join an indispensable party, result-
ing in unnecessary delay and expense.22 

Similarly, where the Surrogate’s Court will almost 
always automatically appoint a guardian ad litem for 
an infant or a person under a legal disability to ensure 
that their interests are protected, the practitioner in an 
article 77 proceeding should highlight the necessity of 
a guardian ad litem, or move pursuant to CPLR 1202 to 
seek the appointment of a guardian ad litem where ap-
propriate at the outset of the proceeding. 

There are other practical considerations that must 
be considered before commencing an article 77 pro-

In another article 77 proceeding where beneficiaries 
sought an accounting from a trustee, the court ex-
tended judicial approval of a sale of a parcel of real 
property.13 Removal of a trustee on the grounds that 
the trustee has disregarded court orders and engaged 
in self-dealing has also been granted in an article 77 
proceeding.14 

Concurrent Jurisdiction and Removal to 
Surrogate’s Court 

Concurrent jurisdiction notwithstanding, the courts 
generally err on the side of transferring matters per-
taining to trusts and estates to the Surrogate’s Court. A 
petitioner seeking relief from the Supreme Court with 
respect to a trust may find himself mired in the delay 
and expense of motion practice, and may find himself 
ultimately awaiting the administrative transfer of his 
article 77 proceeding from Supreme Court to the Surro-
gate’s Court following decision and order on a motion. 
Under N.Y. Const. art. VI, § 19(a) and CPLR 325, the Su-
preme Court may, and quite often does, transfer trusts 
and estates-related disputes to the Surrogate’s Court. 

Where there are existing proceedings pending 
pertaining to an estate or a trust in the Surrogate’s 
Court, the Supreme Court will generally refrain from 
exercising its concurrent jurisdiction where all the 
relief requested may be obtained in the Surrogate’s 
Court and where the Surrogate’s Court has already 
acted.15 Thus, by way of example, the Supreme Court 
is unlikely to exercise jurisdiction over a proceeding to 
remove a trustee where that trustee has petitioned the 
Surrogate’s Court for judicial settlement of her account. 
However, the Supreme Court will retain jurisdiction 
over a dispute affecting a decedent’s estate when it is 
the first court to assume jurisdiction over the matter, 
especially where no motion is made in Supreme Court 
asking it to exercise its discretion to transfer of the ac-
tion to the Surrogate’s Court.16 

While the law favors the Surrogate’s Court as a 
venue for adjudicating disputes pertaining to trusts, 
the cases cited above plainly show that the Supreme 
Court deals with trusts regularly. Moreover, the Su-
preme Court, and in particular the commercial division 
as it exists in some counties,17 frequently addresses the 
kinds of issues that are featured prominently in trust 
litigation. For example, the administration and man-
agement of closely held businesses, solely owned or 
controlled by a trust, will often raise questions of self-
dealing, prudence, and the proper exercise of fiduciary 
power. Issues surrounding corporate governance, com-
plex taxation, business valuation, and real estate valua-
tion are as commonly encountered in trust litigation as 
they are in business divorce litigation in the Supreme 
Court. 

Under the right circumstances, the Supreme Court 
should be persuaded to decline to exercise its power 
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Frank T. Santoro is counsel with the trusts and 
estates litigation group at Farrell Fritz, P.C. in Union-
dale.

ceeding. For example, the service provisions of the 
SCPA are unique to the Surrogate’s Court,23 while the 
general service provisions of CPLR article 3 apply in a 
special proceeding under article 77.24 

Conclusion
In sum, practitioners should not discount the Su-

preme Court as an appropriate venue for litigating 
disputes pertaining to trusts, especially with respect to 
lifetime trusts. Depending on the circumstances, defer-
ence to the Surrogate’s Court’s experience in matters 
pertaining to trusts and estates may yield to other con-
siderations, and Supreme Court is a permissible and 
suitable venue for the adjudication of disputes pertain-
ing to trusts. 
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2018 NY Slip Op 51732(U) 

In the Matter of the Kosmo Family 

Trust, dated July 18,  

1994. LAURA E. KNIPE WIELAND, 

Petitioner,  

v.  

DONNA SAVINO, Respondent. 

2018-235 

New York Surrogate's Court, Albany 

County  

Decided on December 3, 2018 

Richard D. Cirincione, Esq., Attorney for 

Petitioner, McNamee Lochner, PC, 677 

Broadway, Albany, New York 12207 

William F. Ryan, Jr., Esq., Attorney for 

Respondent, Tabner, Ryan & Keniry, LLP, 18 

Corporate Woods Blvd., Ste. 8, Albany, New 

York 12211 

Stacy L. Pettit, S. 

        Pending before this Court is respondent 

Donna Savino's motion for summary 

judgment to dismiss the petition brought by 

petitioner, Laura E. Knipe Wieland, which 

seeks an order determining that the first, 

second and third amendments to the Kosmo 

Family Trust are void due to the lack of 

capacity of Janet D. Kosmo (hereinafter 

decedent) or the exercise of undue influence 

upon her by respondent. Respondent argues 

that petitioner lacks the authority to challenge 

the trust amendments. Petitioner opposes the 

motion, and the matter is submitted for 

decision.  

        Decedent died in December 2017, a 

resident of Orange County, California. She 

was survived by two of her three children, 

petitioner and Richard X. Knipe. Her third 

child, Claudia  

Page 2 

Knipe, was diagnosed with Down's Syndrome 

and resided in a group home where 

respondent worked as a health care worker, 

until her death in 2006. Decedent was also 

survived by two adult grandsons, Brent Knipe 

and Steven X. Knipe. In 1994, decedent and 

her spouse, Joseph Kosmo, created the 

Kosmo Family Trust, naming themselves as 

the trustees of the trust upon its creation. 

Kosmo died a resident of California in 

January 2013, predeceasing decedent. Under 

the 1994 trust, after the death of Kosmo and 

decedent, petitioner was to receive the 

residue of decedent's half of the trust, after 

some general gifts to other family members.  

        In 2008, decedent and Kosmo executed 

the Amendment and Restatement of the 

Kosmo Family Trust dated August 25, 2008. 

Pursuant to the terms of the 2008 trust, after 

the death of Kosmo and decedent, the 

remaining trust assets would be divided in 

half, and decedent's half would be distributed 

90% to Richard X. Knipe and 10% to Charles 

Wendel. Thereafter, decedent executed three 

amendments to the trust, in 2013, 2015 and 

2016. Pursuant to the 2013 amendment, the 

residue of decedent's share was left in equal 

shares to Steven Knipe and Brent Knipe, after 

a $25,000 gift to respondent and to 

decedent's friends. The 2015 amendment kept 

the cash gift to decedent's friends and left the 

remainder to respondent. Finally, the 2016 

amendment left decedent's entire share to 

respondent. The trusts contain a choice of law 

provision, which provides that California law 

shall apply to the validity of the trust and the 

construction of its beneficial provisions, 

regardless of any change in the residence of 

the trustee.  

        Petitioner alleges that respondent 

exercised undue influence over decedent 

which resulted in decedent executing the 

amendments to the 2008 trust, ultimately 

removing her friends and family as 

beneficiaries and leaving the entirety of the 

trust assets to respondent. In March 2018, 

petitioner commenced this proceeding to 

Reprinted with permission.
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invalidate the 2013, 2015 and 2016 

amendments to the 2008 trust. Thereafter, 

jurisdiction was obtained over all interested 

parties. Respondent answered the petition, 

raising several affirmative defenses including 

inconvenient forum, and contemporaneously 

moved to dismiss the petition pursuant to 

CPLR 327. By decision and order of this Court 

dated May 29, 2018, respondent's motion to 

dismiss for inconvenient forum was denied. 

        Respondent then brought this motion for 

summary judgment under CPLR 3212 to 

dismiss the petition. Respondent asserts that 

petitioner did not have the legal authority to 

challenge the amendments to the 2008 

amended and restated trust because 

petitioner was not a beneficiary of the trust 

under Cal Prob Code § 17200 and she did not 

have an interest in the 2008 trust at the 

commencement of the proceeding in March 

2018. In July 2018, after this motion was 

made, petitioner's brother, Richard X. Knipe, 

assigned 50% of his interest in the 2008 trust 

to petitioner pursuant to Cal Civ Code § 699. 

In response to the filing of the assignment, 

respondent argues that standing must be 

established at the outset of the proceedings 

and cannot be established retroactively 

through a later assignment of interest. 

Respondent further argues that the 

proceeding is time barred because the 

assignment of interest took place after the 

statute of limitations to challenge the trust 

amendments expired pursuant to Cal Prob 

Code § 16061.8. In opposition, petitioner 

argues that the assignment of her brother's 

interest in the trust gave her standing to 

contest the amendments to the 2008 trust. 

Petitioner also asserts that respondent is 

precluded from raising a defense that the 

proceeding was barred by the statute of 

limitations because it was not raised in her 

answer or pre-answer motion as required by 

CPLR 3211 (e). Finally, petitioner argues that 

New York's six-year statute of limitations 

should apply under  

Page 3 

conflicts of law rules. 

DISCUSSION 

        To determine whether petitioner has the 

legal authority to challenge the amendments 

to the 2008 amended and restated trust, it 

must be found by the Court that petitioner 

has both the legal capacity and standing to 

bring this proceeding. Capacity and standing 

are related, but distinguishable, legal 

concepts. Capacity is a threshold matter that 

seeks to determine whether "the legislature 

invested [petitioner] with authority to seek 

relief in court," whereas standing relates to 

"whether a party has suffered an injury in fact 

conferring a concrete interest in prosecuting 

the action" (Matter of World Trade Ctr. Lower 

Manhattan Disaster Site Litig., 30 NY3d 377, 

384 [2017] [internal quotation marks 

omitted]; see also Community Bd. 7 of 

Borough of Manhattan v Schaffer, 84 NY2d 

148, 155 [1994]; Socy. of Plastics Indus. v 

County of Suffolk, 77 NY2d 761, 772-773 

[1991]). 

        The Court must first consider whether 

California or New York law applies to the 

capacity and standing issues raised in 

respondent's motion to dismiss. Article VIII 

(E) and (F) of the Declaration of Trust dated 

July 18, 1994, along with all of the amended 

and restated trusts, contain a choice of law 

provision which states that "[t]he validity of 

this trust and the construction of its beneficial 

provisions shall be covered by the laws of the 

State of California in force on the date of 

execution of this instrument." A choice of law 

provision such as this one operates to apply 

California law to substantive issues, however, 

procedural matters are left to the forum state 

(see Tanges v Heidelberg N. Am., Inc., 93 

NY2d 48, 54 [1999]; Kilberg v Northeast 

Airlines Inc., 9 NY2d 34, 41 [1961]). In 

determining whether an issue is substantive 

or procedural, the law of the forum applies 

(see Tanges v Heidelberg N. Am., Inc., 93 

NY2d at 54; see also Nestor v Putney 

Twombly Hall & Hirson, LLP, 153 AD3d 840, 
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842 [2d Dept 2017], lv denied, 30 NY3d 907 

[2017]). 

        Under New York law, capacity is a 

substantive issue to be determined by 

California law (see Matter of World Trade Ctr. 

Lower Manhattan Disaster Site Litig., 30 

NY3d at 384). Respondent argues that 

petitioner lacks capacity to bring this 

proceeding, citing Cal Prob Code § 17200. 

This section provides that "a trustee or 

beneficiary of a trust may petition the court . . 

. concerning the internal affairs of the trust or 

to determine the existence of the trust" (Cal 

Prob Code § 17200 [a]). As explained by the 

court in Barefoot v Jennings, (27 Cal App 5th 

1, 237 Cal Rptr 3d 750, 753 [2018], review 

filed [Oct. 19, 2018]), "[t]he plain language of 

section 17200 makes clear that only a 

beneficiary or trustee of a trust can file a 

petition under [this section]." However, this 

section is intended to allow beneficiaries and 

trustees operating under a trust agreement to 

resolve their disputes, and is not dispositive 

in the dispute before this Court because 

"[s]eparate proceedings against [a] trustee in 

his or her official or personal capacities are 

already available to resolve disputes 

regarding the validity of proffered trust 

agreements and are not foreclosed by the 

existence of section 17200" (Barefoot v 

Jennings, 27 Cal App 5th 1, 237 Cal Rptr 3d at 

753-754; see Lintz v Lintz, 222 Cal App 4th 

1346, 167 Cal Rptr 3d 50, 59-60 [2014]). 

Trust contests under California law on the 

basis of incapacity, undue influence and fraud 

may be brought by an "interested person" as 

defined in Cal Prob Code § 48, including "[a]n 

heir, devisee, child, spouse, creditor, 

beneficiary, and any other person having a 

property right in or claim against a trust 

estate or the estate of a decedent" (Cal Prob 

Code § 48; see Lintz  
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v Lintz, 222 Cal. App 4th 1346, 167 Cal Rptr 

3d at 59-60).1 Petitioner, as decedent's 

intestate heir, has capacity to bring this 

proceeding under the applicable law of 

California. 

        Whether petitioner has the legal 

authority to bring this proceeding also 

requires a determination that petitioner has 

standing. Under conflicts of law principles, 

standing "goes to the jurisdiction of the court" 

and is a procedural matter to be determined 

by New York law (see Matter of World Trade 

Ctr. Lower Manhattan Disaster Site Litig., 

30 NY3d at 384, quoting City of New York, 

86 NY2d 286, 292 [1995]). To establish 

standing, New York courts require that a 

"litigant have something truly at stake in a 

genuine controversy" (Saratoga County 

Chamber of Commerce, Inc. v Pataki, 100 

NY2d 801, 812 [2003]; see also Socy. of 

Plastics Indus. v County of Suffolk, 77 NY2d 

at 772). Under New York's Surrogate's Court 

Procedure Act, a "person interested" includes 

"[a]ny person entitled or allegedly entitled to 

share as a beneficiary in the estate" (SCPA 

103 [39]). The definition of "estate" under 

SCPA 103 (19) includes the property of a trust 

(see Matter of Stephen Dehimer Irrevocable 

Trust, 52 Misc 3d 1203[A] [Sur Ct, Oneida 

County 2016], affd 155 AD3d 1600 [4th Dept 

2017]). The beneficiaries of a trust are defined 

as "the persons or classes of persons, or the 

successors in interest of persons . . . upon 

whom the settlor manifested an intention to 

confer beneficial interests (vested or 

contingent) under the trust, . . . [including] 

persons who have succeeded to interests of 

beneficiaries by assignment, inheritance or 

otherwise" (Matter of Wells Fargo Bank, 

2018 NY Slip Op 31883[U] [Sup Ct, NY 

County 2018], citing Restatement [Third] of 

Trusts § 48, Comment a]). Although 

petitioner is the assignee of a beneficial 

interest under the 2008 trust, the assignment 

did not occur until four months after the 

commencement of this proceeding. While 

interests in trusts may be assigned under 

California law (see Cal Civ Code §§ 699; 

1458), petitioner did not have an interest in 

the 2008 trust in March 2018 when this 

proceeding was commenced and therefore 

Reprinted with Permission.
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lacked standing to bring this proceeding (see 

Matter of Brown, 144 AD3d 587, 587 [1st 

Dept 2016]). Post-filing events do not cure 

standing defects that exist at the time a 

proceeding is filed (see Shareholder 

Representative Servs. LLC v Sandoz Inc, 46 

Misc 3d 1228[A], 2015 NY Slip Op 50326[U] 

[Sup Ct, NY County 2015]). Accordingly, 

respondent's motion to dismiss is granted, 

without prejudice, given petitioner's lack of 

standing at the outset of this proceeding. It is 

noted that petitioner now has standing to 

commence a proceeding on the facts of this 

case, given the assignment of an interest in 

the trust. The dismissal of this proceeding is 

not on the merits. 

        Although unnecessary to the 

determination of this motion, the Court will 

address respondent's argument that, by the 

time petitioner had a pecuniary interest in the 

trust, the statute of limitations to challenge 

the trust amendments had expired under Cal 

Prob Code § 16061.8 because the 120-day 

time period to challenge the trust had 

expired. Under conflicts of law principles, 

statutes of limitations are procedural matters 

to be determined by the law of the forum 

because they are considered "as pertaining to 

the remedy rather than the right" (Portfolio 

Recovery Assoc., LLC v King, 14 NY3d 410, 

416 [2010], quoting Tanges v Heidelberg N. 

Am., 93 NY2d at 54-55). In New York, the 

statute of limitations to set aside a revocable 

trust on the basis of undue influence and 

fraud is six years from the settlor's death (see 

Tilimbo v Posimato,  
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20 Misc 3d 1116 [A], 2008 NY Slip Op 

51366[U] [Sur Ct, Bronx County 2008]; CPLR 

213). Respondent argues that even if the 

statute of limitations were to be determined 

under New York law, the Court must apply 

the shorter of the two time-periods pursuant 

to CPLR 202 because the cause of action 

accrued in California. This rule, which states 

that the shorter of the time limits should be 

applied except "where the cause of action 

accrued in favor of a resident of [New York]," 

is designed to prevent forum shopping by a 

non-resident and is inapplicable in this case 

(see CPLR 202). Petitioner is a resident of 

New York, and CPLR 202 requires the 

application of the New York statute of 

limitations in that case.2 Finally, even if 

California law did apply, respondent waived 

the statute of limitations defense by failing to 

raise it in her answer or in a motion to 

dismiss pursuant to CPLR 3211 (e). Because 

this proceeding has not been dismissed on the 

merits and the Court has determined that the 

statute of limitations has not expired, 

petitioner may re-file this proceeding. Any 

remaining contentions, to the extent not 

specifically addressed, have been considered 

and found to be lacking in merit. 

        Accordingly, it is 

        ORDERED that respondent's motion to 

dismiss for lack of standing is granted, 

without prejudice. 

        This constitutes the Decision and Order 

of the Court. 

Dated and Entered: December 3, 2018 

Hon. Stacy L. Pettit, Surrogate 

Papers Considered: 

1) Respondent's Notice of Motion,

Memorandum of Law and Affirmation of 

William F. Ryan, Esq. in Support of 

Respondent's Motion for Summary 

Judgment, with exhibits, dated June 29, 

2018; 

2) Assignment of Interest in Trust dated

July 16, 2018; 

3) Affirmation of Richard D. Cirincione,

Esq., with exhibits, in Opposition to 

Respondent's Motion for Summary 

Judgment, dated July 25, 2018; 
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4) Reply Affirmation of William F. Ryan,

Jr., Esq., with exhibits, and Memorandum of 

Law in Support of Respondent's Motion, 

dated August 1, 2018; 

5) Petitioner's Sur-reply in Opposition to

Respondent's Motion for Summary 

Judgment, dated August 8, 2018; 

6) Respondent's Memorandum of Law in

Further Support of Summary Judgment, 

dated October 17, 2018; 

7) Supplemental Affirmation of Richard

D. Cirincione, Esq., with exhibits, and 

Supplemental Memorandum of Law in 

Opposition to Respondent's Motion, dated 

October 17, 2018. 

-------- 

Footnotes: 

1. Under New York law, petitioner would

also have capacity to challenge the 

amendments to the 2008 trust (see Matter of 

Davidson, 177 Misc 2d 928, 930 [Sur Ct, NY 

County 1998]).  

2. It is noted that Respondent is also a

resident of New York. 

-------- 
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43 Misc.3d 1214(A)
Unreported Disposition

(The decision is referenced in
the New York Supplement.)

Surrogate's Court, Nassau County, New York.

In the Matter of the Proceeding to
Invalidate the Alleged Amendments to the

Living Trust of John LEDDY, dated
February 25, 2013 and March 15, 2013.

No. 2013–374927/A.
|

Feb. 28, 2014.

Attorneys and Law Firms

Nelson A. Vinokur, Esq., Long Beach, for Respondent.

Robert M. Harper, Farrell Fritz P.C., Uniondale, for
Petitioners.

Opinion

EDWARD W. McCARTY III, J.

*1  In this proceeding to determine the validity of an
amendment to an inter vivos trust, petitioners move for an
order compelling disclosure.

Decedent died on March 18, 2013 survived by five children
four of whom are the petitioners in this proceeding. A
purported will of the decedent dated February 25, 2013
bequeaths the residue of the estate to an inter vivos trust.
The instrument is on file with the court but has not been
offered for probate. An inter vivos trust, dated April
12, 2011, designates the decedent/grantor as the income
beneficiary and provides for the division of the remainder
into equal shares for his children. A purported amendment
to the trust directs the payment of the entire remainder to
one child, Richard Leddy, respondent in this proceeding.
Petitioners commenced this proceeding to determine the
validity of the amendment.

At issue on this motion is the disclosure of
communications between the decedent and the attorney-

draftsman of the amendment. The attorney represents
the respondent in this proceeding. At a deposition, the
attorney refused to testify regarding communications with
the decedent on the grounds of attorney-client privilege.

Barbara Ruff, one of the petitioners on this proceeding, is
the nominated executor of the instrument dated February
15, 2013. However, she lacks standing to waive the
privilege, in the capacity of executor (Maryorga v. Tate,
302 A.D.2d 11 [2d Dept 2002] ) as the instrument has not
been admitted to probate. She cannot receive preliminary
letters testamentary as the instrument has not been offered
for probate. Petitioners seek the issuance of temporary
letters of administration for the purpose of exercising
control of the privilege.

CPLR 4503 pertains to a proceeding concerning the
validity, probate and construction of a will. Petitioners
make a persuasive argument that the trust is the
“functional equivalent of a will,” based upon the pour
over provision in the February 15, 2013 instrument. The
court need not determine whether this meets the statutory
requirement.

It is generally recognized that, in addition to the statutory
exception, the privilege does not apply in a dispute
between parties as to an interest in property which they
claim through the same decedent (Restatement [Third] of
the Law Governing Lawyers § 81 [2000]; see also Matter of
Levinsky, 23 A.D.2d 25 [2d Dept 1965; appeal denied 16
N.Y.2d 484 [1965]; 1 McCormick on Evid. § 94 [7th ed.] ).

It is therefore concluded, consistent with this court's
decision in Matter of Bronner (7 Misc.3d 1023[A] [Sur
Ct, Nassau County 2005] ) that petitioners can examine
the attorney as to communications with the decedent
concerning the drafting of the amendment in question.

Settle order.

All Citations

43 Misc.3d 1214(A), 988 N.Y.S.2d 523 (Table), 2014 WL
1508829, 2014 N.Y. Slip Op. 50643(U)

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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906 N.Y.S.2d 796 

15 N.Y.3d 179 

933 N.E.2d 194 

In the Matter of a Trust Created by 

Charlotte P. HYDE, Deceased. 

Glens Falls National Bank and Trust 

Company et al., as Trustees of a Trust 

Created by Charlotte P. Hyde, 

Deceased, Respondents; 

Carol J. Whitney, as Executor of Louis 

H. Whitney, Deceased, et al., 

Respondents, 

and 

Mary W. Renz et al., Appellants. 

(And Another Proceeding.). 

Court of Appeals of New York. 

June 29, 2010. 

[906 N.Y.S.2d 797] 

        Nolan & Heller, LLP, Albany (David H. 

Wilder of counsel), for appellants. 

        Judge & Duffy, Glens Falls (H. Wayne 

Judge and Monica A. Duffy of counsel), for 

Carol J. Whitney and others, respondents. 

        Putney Twombly Hall & Hirson LLP, New 

York City (Christopher M. Houlihan of 

counsel), for Glens Falls National Bank and 

Trust Company, respondent. 

        McNamee, Lochner, Titus & Williams, 

PC, Albany (G. Kimball Williams of counsel), 

for Banknorth, N.A., respondent. 

[906 N.Y.S.2d 798] 

[933 N.E.2d 196] 

OPINION OF THE COURT 

        Chief Judge LIPPMAN. 

[15 N.Y.3d 182] 

        We hold that Surrogate's Court 

Procedure Act (SCPA) § 2110 grants the trial 

court discretion to allocate responsibility for 

payment of a fiduciary's attorney's fees for 

which the estate is obligated to pay-either 

from the estate as a whole or from shares of 

individual estate beneficiaries. In so doing, we 

overrule our holding in Matter of Dillon, 28 

N.Y.2d 597, 319 N.Y.S.2d 850, 268 N.E.2d 

646 (1971). 

        We consequently modify the order of the 

Appellate Division affirming the order of the 

Surrogate and remit to the Surrogate's Court 

for de novo consideration of allocation of the 

trustees' counsel fees. 

I 

        This dispute developed out of a joint trial 

concerning intermediate accountings of two 

trusts. The first proceeding involved a 

testamentary trust created by Charlotte P. 

Hyde (Hyde Trust). At the outset of the trust 

accountings in 2001, Hyde's grandchildren, 

Mary Renz and her brother Louis H. Whitney, 

were the two life income beneficiaries of two 

equal shares of the Hyde Trust. Mary Renz's 

three children (Renz Children) and Louis H. 

Whitney's two children (Whitney Children) 

each possessed a presumptive one-fifth 

remainder interest in both the Mary Renz 

Share and the Louis H. Whitney Share that 

would vest upon the death of Mary Renz and 

Louis H. Whitney, respectively. Upon Louis 

H. Whitney's death in January 2008,1 the 

Renz Children and the Whitney Children each 

received a one-fifth interest in the principal of 

the Louis H. Whitney Share of the Hyde 

Trust. 

        The second proceeding concerned an 

inter vivos trust created by Nell Pruyn 

Cunningham (Cunningham Trust). The 

Cunningham Trust term is measured by the 

lives of two of 

[15 N.Y.3d 183] 
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Cunningham's grandnephews. In 2003, when 

the Cunningham accounting commenced, 

Mary Renz and Louis H. Whitney were each 

income beneficiaries and presumptive 

remaindermen of undivided one-sixth shares 

of the Cunningham Trust. The Mary Renz 

Share and the Louis H. Whitney Share were 

to pass to their living issue per stirpes upon 

the death of Mary Renz or Louis H. Whitney. 

Thus, upon Louis H. Whitney's death, the two 

Whitney children became the income 

beneficiaries and presumptive remaindermen 

of their father's undivided one-sixth share of 

the Cunningham Trust. 

        The two proceedings arose out of 

objections made to the Hyde trustees' 

accountings by Louis H. Whitney and the 

Whitney Children (the Whitneys) and 

objections made to the Cunningham trustees' 

accountings by Louis H. Whitney (and carried 

on by the Whitney Children and Louis H. 

Whitney's executor after his death). The 

Whitneys sought to deny the Hyde trustees 

and the Cunningham trustees their 

commissions and surcharge them on the basis 

of their alleged failure to diversify the Trusts' 

assets, among other objections. 

        Mary Renz and the Renz Children (the 

Renzes) did not participate in the Whitneys' 

objections to trustee conduct in either the 

Hyde or the Cunningham Trust accounting 

proceedings. Neither did any of the other 

income beneficiaries or remaindermen of the 

Cunningham Trust, aside from Louis H. 

Whitney (and later his executor and the 

Whitney Children), interpose 

[933 N.E.2d 197, 906 N.Y.S.2d 799] 

objections to the accounting of that Trust. 

        In advance of the joint trial on the 

Whitneys' objections, the Renzes filed an 

acknowledgment, attesting that they were 

non-objectors; and thus, under the Pro Tanto 

Rule,2 they would not be entitled to share in 

any surcharges that might be imposed on the 

Hyde or Cunningham trustees. The Renzes 

simultaneously filed a cross motion seeking to 

require that all future trustees' counsel fees be 

deducted exclusively from the objecting 

beneficiaries' shares of the Hyde Trust and 

Cunningham Trust assets. The Renzes' cross 

motion also sought to reserve the right to seek 

reallocation of and reimbursement of the 

Hyde Trust for all counsel fees that had 

already been advanced from the Renzes' 

interests in the Hyde Trust. 

[15 N.Y.3d 184] 

        Surrogate's Court dismissed all of the 

Whitneys' objections. As to the question of 

attorney's fees, the court acknowledged that 

the Pro Tanto Rule had applied, which meant 

that the non-objecting beneficiaries had not 

stood to gain from the success the Whitneys' 

objections might have had. Yet, the court 

stated it was constrained by Dillon to treat the 

trusts as single entities for purposes of trustee 

indemnification. Thus, regardless of potential 

unfairness to the Renz beneficiaries who 

abstained from the costly litigation, the 

Surrogate's Court ordered that the trustees' 

counsel fees be disbursed from the corpus of 

each trust generally. As a result, the Renzes' 

shares of the Hyde and Cunningham Trusts 

were held responsible for more than 

$700,000 in attorney's fees incurred by the 

trustees. 

        The Appellate Division affirmed, citing 

the construction of SCPA 2110 articulated in 

Dillon and finding no basis to distinguish this 

case (61 A.D.3d 1018, 876 N.Y.S.2d 196 [3d 

Dept.2009] ). 

II 

        SCPA 2110(2) provides: "The court may 

direct payment [for legal counsel rendered a 

fiduciary in connection with the performance 

of his or her fiduciary duties] from the estate 

generally or from the funds in the hands of 

the fiduciary belonging to any legatee, 

devisee, distributee or person interested." 3 
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        We first construed SCPA 2110(2) in our 

1971 memorandum decision, Matter of 

Dillon, 28 N.Y.2d 597, 319 N.Y.S.2d 850, 268 

N.E.2d 646 (1971). In Dillon, a legatee 

[933 N.E.2d 198, 906 N.Y.S.2d 800] 

under a testator's will that had been admitted 

to probate challenged probate of a subsequent 

will that increased the number of legatees 

who would inherit and thereby reduced the 

original legatee's portion of the testator's 

estate. The Surrogate's Court refused to 

vacate probate and charged the 

[15 N.Y.3d 185] 

objecting legatee's share of the estate with the 

executor's legal fees expended in defending 

probate of the later will. The legatee then 

appealed, asserting that legal fees should be 

allocated to the whole estate generally, not to 

the legacy of an individual party. Ultimately, 

this Court held that "SCPA 2110 does not 

authorize payment for legal services rendered 

a party to be charged against the share of 

other individual parties. Accordingly, 

although appellant lost in this litigation, the 

legal fees of the executor as her adversary 

were not chargeable to her personally" ( 

Dillon, 28 N.Y.2d at 599, 319 N.Y.S.2d 850, 

268 N.E.2d 646). 

        Although the decision in Dillon offers 

little rationale for its conclusion, the statutory 

interpretation requiring the corpus of the 

estate generally, and not the shares of 

individual beneficiaries, to pay for fiduciaries' 

counsel seems guided by the common-law 

American Rule. In brief, the American Rule 

requires all parties to a controversy-the 

victors and the vanquished-to pay their own 

"incidents of litigation" ( Chapel v. Mitchell, 

84 N.Y.2d 345, 349, 618 N.Y.S.2d 626, 642 

N.E.2d 1082 [1994], quoting Hooper Assoc. v. 

AGS Computers, 74 N.Y.2d 487, 491, 549 

N.Y.S.2d 365, 548 N.E.2d 903 [1989] ). Thus, 

the unsuccessful objectant, under the 

American Rule, was required to pay only its 

own attorney's fee, not the executor's 

attorney's fees as well, which were paid for by 

the estate. 

        However, the Dillon decision, finding 

that SCPA 2110 required that the whole of the 

estate be charged with the executor's counsel 

fees, in spite of the fact that actions of the 

objecting party did not effect a benefit to the 

estate and bordered on the vexatious, seems 

to have ignored the plain meaning of the 

statute and departed from the earlier 

jurisprudence of this Court. 

        In interpreting SCPA 2110, we bear in 

mind that it is "presumed that no unjust or 

unreasonable result was intended and the 

statute must be construed consonant with 

that presumption" ( Zappone v. Home Ins. 

Co., 55 N.Y.2d 131, 137, 447 N.Y.S.2d 911, 432 

N.E.2d 783 [1982], citing Matter of Breen v. 

New York Fire Dept. Pension Fund, 299 N.Y. 

8, 19, 85 N.E.2d 161 [1949] and McKinney's 

Cons. Laws of N.Y., Book 1, Statutes § 143). 

The Legislature's intentions should normally 

be ascertained from a careful reading of the 

statute itself, especially where, as here, the 

language is unambiguous, and the legislative 

history reveals nothing that would counsel an 

alternative interpretation (see McKinney's 

Cons. Laws of N.Y., Book 1, Statutes § 92 [b] 

). On its face, the statute provides the trial 

court with discretion to disburse funds from 

any beneficiary's share in the estate-and not 

exclusively from "the estate generally." 

[15 N.Y.3d 186] 

        In addition to departing from the plain 

meaning of the statute, Dillon did not focus 

on the considerations of fairness that guided 

Matter of Ungrich, 201 N.Y. 415, 94 N.E. 999 

(1911) and its progeny (e.g. Matter of Garvin, 

256 N.Y. 518, 177 N.E. 24 [1931]; Matter of 

Bishop, 277 App.Div. 108, 98 N.Y.S.2d 69 [1st 

Dept.1950]; see also Matter of Burns, 126 

A.D.2d 809, 510 N.Y.S.2d 732 [3d Dept.1987] 

). In Ungrich, the plaintiff, a life tenant under 

a testamentary trust, brought an action for a 
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trust accounting and to remove the trustees 

for alleged misconduct. The Surrogate's Court 

there had dismissed the objectant's 

challenges. Regarding the question of 

attorney's fees, we determined as a matter of 

common law, 

[933 N.E.2d 199, 906 N.Y.S.2d 801] 

prior to any statute on the subject, that the 

court should have discretion to disburse fees 

from the estate generally or from individual 

shares, depending on the circumstances of 

each case. We stated that trustees should have 

"an opportunity to prove their expenses and 

the circumstances under which they were 

incurred," and at that point, "it would be for 

the court to determine on the facts of the case 

what part, if any, of such expenditures should 

be allowed to the [trustees] and charged 

against the life tenant and what part against 

the corpus of the estate" ( Ungrich, 201 N.Y. 

at 420, 94 N.E. 999). 

        Because we find that this construction is 

more faithful to the statute, our precedents 

prior to Dillon, and fairness, we choose to 

restore the plain meaning of SCPA 2110(2): to 

place discretion in the hands of the trial 

courts to allocate expenses when ordering 

that fiduciaries be indemnified by an estate 

for attorney's fees.4 The trial court's discretion 

extends to the timing and structure of 

deducting funds against the present and 

future interests of the beneficiaries. 

        In cases where a fiduciary is to be granted 

counsel fees under SCPA 2110(2), the 

Surrogate's Court should undertake a multi-

factored assessment of the sources from 

which the fees are to be paid.5 These factors, 

none of which should be determinative, may 

include: (1) whether the objecting beneficiary 

acted solely in his or her own interest or in 

the common interest of the estate; (2) the 

possible benefits to individual 

[15 N.Y.3d 187] 

beneficiaries from the outcome of the 

underlying proceeding; (3) the extent of an 

individual beneficiary's participation in the 

proceeding; (4) the good or bad faith of the 

objecting beneficiary; (5) whether there was 

justifiable doubt regarding the fiduciary's 

conduct; (6) the portions of interest in the 

estate held by the non-objecting beneficiaries 

relative to the objecting beneficiaries; and (7) 

the future interests that could be affected by 

reallocation of fees to individual beneficiaries 

instead of to the corpus of the estate generally 

( see e.g. Matter of Greatsinger, 67 N.Y.2d 

177, 183-184, 501 N.Y.S.2d 623, 492 N.E.2d 

751 [1986] [providing factors to guide courts 

in discretionary allocation of attorney's fees 

among multiple trusts in estate litigation] ). 

Inasmuch as Surrogate's Court never 

exercised its discretion, we remit to allow it 

the opportunity to do so. 

        Accordingly, the order of the Appellate 

Division should be modified, with costs to 

appellants, by remitting to Surrogate's Court 

for further proceedings in accordance with 

the opinion herein and, as so modified, 

affirmed. 

        Order modified, etc. 

        Judges CIPARICK, GRAFFEO, 

READ, SMITH, PIGOTT and JONES 

concur. 

        1 Following Louis H. Whitney's death, his 

widow and executor, respondent Carol J. 

Whitney, was substituted for him in both 

proceedings by order entered in April 2008. 

The Whitney Children were simultaneously 

joined as respondents in the second 

proceeding. 

        2 The court-made Pro Tanto Rule dictates 

that beneficiaries who did not file objections 

to a fiduciary's conduct are not entitled to 

share in the surcharge that accrues to the 

estate or trust when other beneficiaries file 

successful objections. The rule sought to 

prevent non-objecting beneficiaries from 
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being rewarded for their quiescence while 

their co-beneficiaries defended the estate 

assets ( see Matter of Garvin, 256 N.Y. 518, 

177 N.E. 24 [1931] ). 

        3 The present SCPA 2110 was enacted in 

1966 as part of a recodification of the 

Surrogate's Court Act. The original 

Surrogate's Court Act § 231-a, adopted in 

1923, stated in relevant part, "The surrogate 

may direct payment therefor from the estate 

generally or from the funds in the hands of 

the representative belonging to any legatee, 

devisee, distributee or person interested 

therein." (L. 1923, ch. 526.) SCPA 2110, like 

Surrogate's Court Act § 231-a before it, 

provides for compensation out of estate funds 

for a fiduciary that accrues counsel fees in the 

course of fulfilling its fiduciary duties to the 

estate. Although the fiduciary conducts the 

litigation and may have all the hallmarks of a 

party to a suit (especially when the fiduciary 

is defending itself in a surcharge proceeding), 

the estate is ordinarily obligated to indemnify 

the fiduciary for attorney's and litigation fees 

( see e.g. Wetmore v. Parker, 52 N.Y. 450 

[1873]; cf. Matter of Wadsworth, 275 N.Y. 

590, 11 N.E.2d 769 [1937] ). The rationale is 

that the actions of fiduciaries, absent 

misconduct, are undertaken to benefit the 

estate, and the estate should therefore be 

charged with the fiduciaries' costs. 

        4 This holding does not involve or affect 

SCPA 2301(4), which provides for costs and 

allowances that may be made payable by any 

party personally. 

        5 This holding does not involve or affect 

the Surrogate's discretion to make the 

underlying determination of whether or not 

the fiduciary is entitled to charge its counsel 

fees to the estate, or whether or not the 

amount of counsel fees is reasonable. In 

assessing the reasonableness of a fee award, 

the Surrogate should consider such factors as 

the extent of services provided, the amount of 

time spent on the matter, the level of 

sophistication required, and the size of the 

estate relative to the amount of fees. 
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32 Misc.3d 661 

929 N.Y.S.2d 650 

2011 N.Y. Slip Op. 21195 

In the Matter of the INTERMEDIATE 

ACCOUNTING OF the GLENS FALLS 

NATIONAL BANK AND TRUST 

COMPANY and Samuel P. Hoopes, As 

Trustees under the Will of Charlotte P. 

Hyde, Deceased. 

Surrogate's Court, Warren County, 

New York. 

May 20, 2011. 

        [929 N.Y.S.2d 652] 

Nolan & Heller, LLP (David H. Wilder of 

counsel), for Mary W. Renz and others.Judge 

& Duffy (H. Wayne Judge and Monica A. 

Duffy of counsel), for Louis H. Whitney and 

others.McPhillips, Fitzgerald & Cullum, LLP 

(James E. Cullum of counsel), for Byron 

Lapham.McNamee, Lochner, Titus & 

Williams (Richard D. Cirincione and G. 

Kimball Williams of counsel), for 

Banknorth.Bartlett, Pontiff, Stewart & 

Rhodes, P.C. (Benjamin R. Pratt of counsel), 

for Samuel Hoopes.Putney, Twombly, Hall & 

Hirson, LLP (Christopher M. Houlihan of 

counsel), for Glens Falls National Bank and 

Trust Company.JOHN S. HALL, J. 

        [32 Misc.3d 662] The Finch Pruyn Paper 

Company, Inc. (hereinafter referred to as 

“Finch Pruyn”) was, until recently, a large 

family-owned paper manufacturing company 

located in Glens Falls, New York. Through a 

series of successful innovations, including the 

development of a type of white, opaque paper 

requisite for making photocopies, the 

company flourished for more than a century. 

Unfortunately, the paper industry fell into a 

downturn [32 Misc.3d 663] during the 1990s 

when many paper mills were forced to close 

and the value of Finch Pruyn greatly 

diminished. 

        Charlotte Pruyn Hyde and Nell Pruyn 

Cunningham were the descendants of one of 

the founders of Finch Pruyn. During the time 

that the mill was flourishing, the sisters 

established several trusts which were funded 

primarily (and some, exclusively) with their 

shares of Finch Pruyn corporate stock. During 

the mid  

        [929 N.Y.S.2d 653] 

2000s, after the decline in the paper market, 

Intermediate Accountings were filed by the 

trustees. These were followed by objections 

alleging, inter alia, that the investment 

portfolios of the trusts were not diversified 

and as a result, the trusts suffered a 

significant loss in value. 

        Prior to the trial, one family of 

beneficiaries, the Renz family, chose to 

withdraw their objections to the accounting 

and acknowledged in writing that they would 

not, and could not, share in any surcharge 

awarded against the trustees if the other 

objectants were successful, in accordance 

with a common law trust doctrine known as 

the Pro Tanto Rule. On the other hand, the 

Whitneys, the remaining family of 

beneficiaries, contended that the trustees 

should have sold 95% of the Finch Pruyn 

stock prior to 1995. As a result of their 

allegedly negligent failure to do so, the 

Whitneys contended that the trusts lost tens 

of millions of dollars in value. 

        In opposition to the Whitney's motion for 

summary judgment, the trustees maintained 

that Finch Pruyn had a unique capital 

structure preventing it's sale, that a fair price 

could not be obtained if they tried to liquidate 

the Finch Pruyn stock because there were no 

buyers for the stock, nor any public market in 

which to sell it. They argued that a sale of the 

Finch Pruyn stock would have been 

detrimental to the beneficiaries' interest who 

would suffer adverse tax consequences due to 

significant unrealized capital gains. Partial 

summary judgment was granted to the 
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objectants holding that the trusts were not 

diversified and that the governing trust 

instruments did not prohibit diversification. 

At a lengthy trial involving seventeen (17) 

days of testimony, the Court heard many 

witnesses including expert testimony by 

Professor Kenneth Joyce, one of the authors 

of the Prudent Investor Act, and Lawrence 

Griswold a Senior Trust Officer of the Lincoln 

Chase Bank, on behalf of the objectants. 

Following the trial this court issued a decision 

dated January 3, 2007 dismissing the 

objections. It held that a unique corporate 

stock arrangement prevented the sale of the 

Finch Pruyn stock and diversification of the 

trusts assets. 

        [32 Misc.3d 664] After the trial, the Renz 

family moved to have the attorney fees, in 

excess of $900,000, allocated to the 

objectants' interests in the trusts, not to the 

principal of the trusts which would diminish 

the value of their shares. Despite significant 

misgivings and strongly expressed doubts as 

to the fairness of requiring the Trusts to bear 

the entire costs of the litigation, this Court 

was constrained to follow In re Dillon's 

Estate, 28 N.Y.2d 597, 319 N.Y.S.2d 850, 268 

N.E.2d 646 [1971], thus denying the motion 

for allocation of fees. The Appellate Division 

affirmed but the Court of Appeals granted 

leave to appeal and reversed. It overruled In 

re Dillon's Estate and remanded to this Court 

to allocate the attorney fees and expenses in 

it's discretion by applying several factors. 

ISSUE PRESENTED 

        How to allocate litigation costs to balance 

the competing interests of the beneficiaries of 

a trust by protecting non-objecting 

beneficiaries from bearing the costs of 

litigation of a contested accounting matter 

they chose to not participate in, with the 

interests of the unsuccessful objecting 

beneficiaries who chose to litigate in good 

faith after being granted partial summary 

judgment. 

THE TRUSTS 

        The HYDE ARTICLE SEVENTH trust 

is a testamentary trust established under 

Article SEVENTH of the Will of Charlotte P. 

Hyde. This trust was established solely for the 

benefit of Louis Whitney 

        [929 N.Y.S.2d 654] 

and his children. The Renz family had no 

interest in this trust. Upon the death of the 

primary income beneficiary, Louis Whitney, 

the remainder was to go to his surviving 

children. As such, all expenses relative to the 

proceedings involving Article SEVENTH 

should be and has been borne by the Whitney 

children. 

        The HYDE ARTICLE NINTH TRUST 

is a testamentary trust established under 

Article NINTH of the Will of Charlotte P. 

Hyde. Upon the death of the primary income 

beneficiary, Mary VanNess Whitney, the 

principle of the Hyde Article NINTH Trust 

was divided into two separate and equal 

trusts to provide income for her children, 

Mary Renz and Louis H. Whitney. Upon each 

of their deaths, the principal of their 

respective trusts were to be distributed to the 

surviving great-grand children of Charlotte P. 

Hyde, or their issue surviving. Mary Renz has 

three children. Louis H. Whitney had two 

children. Thus, there are five great-[32 

Misc.3d 665] grandchildren, each of whom 

possesses a presumptive one-fifth (1/ 5) 

remainder interest in both trusts. Neither 

Mary Renz nor Louis Whitney had a 

remainder interest in either of the trusts. 

        Objectant Louis Whitney died on January 

16, 2008. Upon his death, the five surviving 

Renz and Whitney children received the 

principal of the Louis Whitney share of the 

Hyde Article NINTH Trust in equal five 

shares, subject to this Court's prior order, 

dated October 12, 2007, granting a stay of 

enforcement. 
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        The CUNNINGHAM TRUST is an 

inter vivos trust established in 1935 for the 

benefit of Nell Pruyn Cunningham's husband, 

several friends and their descendants. Mary 

Renz and Louis Whitney are income 

beneficiaries and presumptive remaindermen 

of an undivided 1/6 share each. Upon Louis 

Whitney's death on January 16, 2008, his two 

children became the current income 

beneficiaries and presumptive remaindermen 

of that undivided 1/6 share of the 

Cunningham Trust ( i.e. 1/12 each). 

OBJECTIONS 

        Louis Whitney and his children filed 

objections to the accounting for the two Hyde 

Trusts. Significantly, only Louis Whitney filed 

objections to the Cunningham Trust 

Accounting. 

        During May of 2002, Mary Renz and her 

children filed objections to the intermediate 

accountings in Hyde but objected only to a 

portion of the attorneys fees which they 

believed were unreasonable. In the 

Cunningham accounting they objected to the 

lack of diversification of the trusts. 

        However, following the completion of 

discovery in 2006, they decided not to litigate 

their objections. They filed an 

Acknowledgment dated February 3, 2006 

stating that they did not object to the 

accounts and acknowledged that “They are 

not entitled to share in any surcharges 

imposed against the Trustees in these 

proceedings”. They also filed a cross-motion 

opposing the Whitney's objections and 

requesting that all legal fees be paid from the 

Whitney's share of the trusts. This was denied 

as being premature. 

        On January 3, 2007 this court dismissed 

the Whitneys objections and the Renzes 

renewed their motion to require that legal 

expenses be paid by the Whitneys. By Order 

dated April 14, 2007, this Court held that 

while it appeared to be fair to allocate the 

attorneys fees to the Whitneys, it was 

constrained to follow the Court of Appeal's 

holding's in Dillon's Estate. The Court noted 

that the Dillon decision had been universally 

criticized by [32 Misc.3d 666] the leading 

commentators of the EPTL and that the 

outcome was harsh and unfair. However, 

established precedent required that attorney's 

fees be paid from the principal of the trusts to 

the detriment of the non-objecting 

beneficiaries, such as the Renz children. 

        [929 N.Y.S.2d 655] 

COURT OF APPEALS 

        After the Appellate Division affirmed this 

Court's decision, the Court of Appeals granted 

leave to appeal and reversed. It overruled it's 

decision In re Dillon's Estate (supra) and 

restored discretion to the Surrogate when 

deciding issues of fee and expense allocation. 

It specifically held that SCPA 2110(2) gives 

the trial court discretion to allocate the 

payment of a fiduciary's attorney's fees either 

from the estate as a whole or from shares of 

individual estate beneficiaries, and that 

Surrogate's Court had discretion to charge 

individual trust beneficiaries' shares of trusts 

for counsel fees incurred by trustees in 

defense of beneficiaries' objection to an 

accounting. 

PRO TANTO RULE COMPARED TO 

THE RULE IN HYDE 

         The Pro Tanto Rule is an equitable rule 

from the common law intended to protect 

fiduciaries by limiting their liability for 

negligent (but not egregious) conduct. Simply 

stated, a beneficiary who does not object to a 

fiduciary's conduct cannot share in the 

benefits obtained if an objecting party is 

successful. It is based on the concept that 

those who do not object to an account are 

deemed to have accepted it, and promotes the 

public policy of encouraging parties to take on 

the necessary and sometimes onerous duties 

of a fiduciary. Beneficiaries cannot await the 
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outcome of an attack on a fiduciary by other 

parties, then share in the surcharge without 

taking any of the risks or doing any of the 

work. ( See, Valente and Bochstein, Pro 

Tanto Rule: Sword or Shield, N.Y.L.J.; pg. 3; 

Col. 1, 7/2/2010). 

         The Court of Appeals was presented with 

the inverse situation in Hyde. It held that a 

beneficiary who objects but is not successful 

can be held responsible, in whole or in part, 

for the litigation expenses incurred (see 

Matter of Bishop, 277 A.D. 108, 98 N.Y.S.2d 

69 [1st Dept., 1950] ). The Pro Tanto rule 

protects fiduciaries by limiting their liability 

wherein the Hyde/Bishop rule discourages 

frivolous litigation. The Pro Tanto Rule 

applies to the receipt of benefits resulting 

from successful objections. The Hyde/Bishop 

rule applies to the payment of costs resulting 

from unsuccessful objections. 

[32 Misc.3d 667] MULTI–FACTORED 

ASSESSMENT 

 The Court of Appeals also held that: 

        “[I]n cases where a fiduciary is to be 

granted counsel fees under SCPA 2110(2), the 

Surrogate's Court should undertake a multi-

factored assessment of the sources from 

which the fees are to be paid. These factors, 

none of which should be determinative, may 

include: 1) whether the objecting beneficiary 

acted solely in his or her own interest or in 

the common interest of the estate; 2) the 

possible benefits to individual beneficiaries 

from the outcome of the underlying 

proceeding; 3) the extent of an individual 

beneficiary's participation in the proceeding; 

4) the good or bad faith of the objecting

beneficiary; 5) whether there was justifiable 

doubt regarding the fiduciary's conduct; 6) 

the portions of interests in the estate held by 

the non-objecting beneficiaries relative to the 

objecting beneficiaries, and 7) the future 

interests that could be affected by reallocation 

of fees to individual beneficiaries instead to 

the corpus of the estate generally.” 

APPLYING THE FACTORSHYDE 

ARTICLE NINTH TRUSTFactor 1 

Whether the objecting beneficiary 

acted solely in his or her own interest 

or in the common interest of the estate. 

 The Whitneys objected that the trust 

portfolios were not diversified as required 

        [929 N.Y.S.2d 656] 

by the Prudent Investor Act. At no time 

during this lengthy litigation did any party 

suggest that diversification was not in the best 

interests of the trusts. Partial summary 

judgment was granted to the Whitneys by 

Decision and Order dated September 8, 2005 

which found that the trusts were not 

diversified as required and that the terms of 

the governing trust instruments did not 

prohibit diversification. 

         According to affidavits in related matters 

filed in this Court and as announced by Finch 

Pruyn & Company and widely reported by the 

media, the Finch Pruyn shareholders voted to 

approve the sale of the company to Finch 

Pruyn Holdings, LLC on April 24, 2007. The 

sale occurred in June of that year. The Court 

takes judicial notice of documents 

subsequently filed in Court that the portfolios 

of the trusts have now been liquidated and 

diversified. Although the Renzes chose to 

withdraw their [32 Misc.3d 668] objections 

and waived any claim for surcharges resulting 

from the Whitney objections, the Renzes 

nevertheless benefitted from that liquidation. 

While this diversification may have occurred 

had the Whitneys not filed objections, this 

development cannot be ignored as the 

trustees managed the trusts without 

diversifying the assets for decades. 

Factor 2 The possible benefits to 

individual beneficiaries from the 

outcome of the underlying proceeding. 

        The Renz respondents filed an 

Acknowledgment on February 3, 2006 prior 
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to the trial that they did not join in the 

litigation and understood that they could not 

benefit in the event that surcharges were 

awarded. Consequently they contend that 

they stood to gain nothing from the 

objections. However, as noted above, the 

Trustees failed to comply with the Prudent 

Investor Act for decades (for unique and valid 

reasons), but achieved diversification shortly 

after this matter was decided. 

Factor 3 The extent of an individual 

beneficiary's participation in the 

proceeding. 

        Following discovery, the Renzes 

withdrew their objections and did not 

participate in the trial. The Whitney children 

filed objections in the Hyde Accountings and 

participated in the joint trial. Significantly 

only Louis H. Whitney filed objections in the 

Cunningham accounting. 

Factor 4 The good or bad faith of the 

objecting beneficiary. 

        The Court is all too familiar with 

disgruntled, vexatious estate litigants who are 

more (often exclusively) concerned with 

emotional rather than legal issues. Frequently 

they act without, or contrary to, the advice of 

counsel, often pro se. In contrast, the 

Whitneys consulted experienced counsel, who 

performed extensive investigation into the 

facts, the voluminous documents and records, 

the applicable law, and had a good faith belief 

in the necessity and validity of their proposed 

litigation. 

        Prior to filing their objections they 

correctly determined that failure to object to 

the intermediate accountings would prevent 

them from raising those objections in the 

future. They met with Buffalo Law School 

Professor Kenneth Joyce, one of the authors 

of the Prudent Investor Act, who confirmed 

that the Whitneys appeared to have a valid 

basis for objecting to the accountings. They 

also consulted with Lawrence Griswold, a 

retired senior trust officer at Lincoln Chase 

Bank in Rochester, who opined that the 

trustees were legally responsible for their 

failure to diversify the portfolios. Both experts 

offered to, and did, testify [32 Misc.3d 669] as 

a witness on behalf of the objectants. Finally, 

this Court granted partial summary judgment 

decision to the Whitneys and denied 

summary judgment to the Trustees finding  

        [929 N.Y.S.2d 657] 

that there were no questions of fact that 

several elements of the Prudent Investor Act 

had been violated. 

 Where an account discloses possible 

mismanagement or a substantial loss, it 

        “in and of itself, does not imply 

negligence, imprudence or mismanagement 

on the part of the trustees, it does seem to 

imply a duty of explanation [by the trustees] 

to the beneficiaries and remaindermen” ( 

Matter of Penney, 60 Misc.2d 334, 302 

N.Y.S.2d 886 [1969] ). 

        The Whitneys filed their objections in 

good faith, and they justifiably relied on the 

advice of numerous respected experts and 

experienced legal counsel. 

Factor 5 Whether there was justifiable 

doubt regarding the fiduciary's 

conduct. 

        Unlike many objectants who base their 

claims on surmise, supposition or suspicion, 

the Whitneys had a plethora of proof of the 

Trustees' failure to diversify. Experienced 

counsel and several knowledgeable experts 

advised the objectants of the merits of the 

case. This Court's summary judgment 

decision established that their objections 

were justified and not a vehicle to retaliate 

against the trustees or family members. 

Factor 6 The portions of interests in 

the estate held by the non-objecting 
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beneficiaries relative to the objecting 

beneficiaries. 

        This Court is well aware of litigation by 

beneficiaries of an inconsequential share in a 

trust or estate who appear to be, and often 

state, that they are motivated more by a 

desire to swamp the main beneficiaries in 

litigation costs rather than in succeeding. 

That is not a factor in the present matter. 

While the Renz children own a collective 3/5 

(60%) remainder interest in the principal of 

the Hyde Article NINTH Trust, the Whitneys 

own the remaining presumptive 2/5ths 

(40%). The trust is worth several million 

dollars. The damages for failing to diversify 

could have exceeded several million dollars. 

Therefore, the Whitneys had a significant 

economic interest on the litigation. 

Factor 7 The future interests that could 

be affected by reallocation of fees to 

individual beneficiaries instead to the 

corpus of the estate generally. 

        The Renz children own a collective 3/5 

(60%) remainder interest in the principal of 

the Hyde Article NINTH Trust. Therefore, if 

the litigation fees are paid from the trust [32 

Misc.3d 670] corpus and not reallocated to 

the Whitney share, the Renz beneficiaries 

who did not object and did not participate in 

the trial will bear a larger portion of the 

expenses than the actual objectants. 

HYDE ARTICLE SEVENTH TRUST 

         The Hyde Article SEVENTH Trust was 

established solely for the benefit of Louis 

Whitney and his children. The Renz family 

had no interest in said trust. As such, all 

litigation expenses involving Article 

SEVENTH should be and have been paid 

from the Whitney grandchildren's interest. 

CUNNINGHAM TRUST 

         Unlike the two HYDE trusts, neither of 

the Whitney children filed objections to the 

Cunningham accountings. Their father, Louis 

Whitney was the only objectant. In fact, the 

Whitney children were not added as parties to 

that proceeding until after their father died, 

and the trial had concluded. Consequently the 

Cunningham Trust presents an issue separate 

and distinct from the Hyde Article NINTH 

Trust: Whether non-objecting remaindermen 

should be responsible for litigation expenses 

incurred as the result of unsuccessful 

objections filed by their father. 

        [929 N.Y.S.2d 658] 

         Although this court previously held in its 

prior decision and order, dated April 29, 

2008, that the Whitney children should be 

substituted in for their father as respondents, 

this was not because the Whitney children 

desired to litigate the Cunningham appeal on 

their own behalf, but because the court 

required a new party to finalize the litigation 

on behalf of their father. This does not, 

however, negate the fact that they never 

objected to the Cunningham accounting. 

        Since the Whitney children never 

objected to the intermediate accounting, they 

should not be penalized. They had no 

economic interest in the outcome. The Pro 

Tanto rule prohibits them from receiving any 

benefit. Any surcharge gained would have to 

be held in an earmarked fund specifically for 

the benefit of the life income beneficiary, 

their father (see Matter of Hall, 164 N.Y. 196, 

58 N.E. 11 [1900] ). 

 Litigation expenses resulting from an 

unsuccessful action against a trust should be 

paid, not by remaindermen who had no part 

in instituting the action and no interest in the 

outcome, but by an income beneficiary who 

instituted the action solely for his own benefit 

( Matter of Ungrich, 201 N.Y. 415, 94 N.E. 

999 [1911] ). In Ungrich, the remaindermen 

were charities and the objectants [32 Misc.3d 

671] commenced litigation termed 

“unwarranted” by the court, thus perhaps 

making a more compelling case. However, in 
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balancing the equities, the Whitney 

remaindermen should not be treated 

differently than the other remaindermen, 

including the Renz children, who did not 

object to the accounting. 

        In Matter of Bishop, ( supra ) the 

Appellate Division held that where an income 

beneficiary instituted an unsuccessful action, 

the trust, not the remaindermen, should be 

responsible to pay litigation costs. The court 

found that the action was reckless and lacking 

merit, contrary to the facts here. However, 

where an account reflects mismanagement or 

a substantial loss to the estate or trust, it 

implies a duty of explanation by the trustees 

to the beneficiaries and remaindermen ( see 

Matter of Penney, supra ). 

 Where such as here a... 

        “court cannot say that [issues raised in 

litigation] ... were so lacking in substance as 

to constitute proof of ... malice on the part of 

the income beneficiaries ... [the court] will 

follow the usual practice and will charge the 

attorneys' fees wholly to principal ...” ( In 

re Bishop's Estate, 79 N.Y.S.2d 220) 

(emphasis supplied). 

        The remaindermen should not have to 

pay for the action of their father, especially 

since he acted in good faith. The Court of 

Appeal's decision in this matter reiterates that 

parties who do not object to an accounting 

should not be required to bear to costs of the 

litigation. While the practical effect of having 

the litigation expenses paid from the corpus 

of the trust will result in the non-objecting 

Renz family bearing some of the costs of the 

litigation, the Renz remaindermen hold only a 

1/12 interest. Therefore their liability will be 

de minimus. 

ADDITIONAL FACTORS 

        The list of factors set forth by the Court of 

Appeals in the Matter of Hyde is not 

exhaustive. Rather, the decision states “these 

factors, none of which should be 

determinative may include ...” the seven 

factors set forth above (see Matter of Hyde, 

15 N.Y.3d 179, 906 N.Y.S.2d 796, 933 N.E.2d 

194, at 186) (emphasis added). There are 

additional factors unique to these proceedings 

that must be considered. 

        First, the Renz beneficiaries filed 

objections to the Hyde accounting dated May  

        [929 N.Y.S.2d 659] 

16, 2002 and to the Cunningham accounting 

dated June 4, 2003. In Hyde, the objectants 

complained of a specific, relatively small 

payment of attorneys fees. In the 

Cunningham accounting the objections were 

broader; they objected to the lack of 

diversification of the trust assets. Thereafter 

they [32 Misc.3d 672] engaged in discovery 

from 2003 until 2006, then withdrew their 

objections to both accounts by filing the 

Acknowledgment dated February 3, 2006. 

They did not, participate in the trial. 

Therefore, a small portion of the attorney's 

fees charged in this matter were incurred as a 

result of the Renz's participation in the 

discovery process. It is likely that some of the 

discovery occurred simultaneously to 

discovery conducted by the Whitneys. 

        Second, Louis Whitney, who died 

January 16, 2008, filed objections to the 

Cunningham account. However, his children 

did not. The Hyde and the Cunningham 

objections were tried jointly. This created 

some unique issues. The Whitney children 

were present and participated in the trial 

regarding the Hyde objections. Although they 

lacked standing to participate in 

Cunningham, they were present while issues 

regarding the Cunningham Trust were heard. 

Although they should not be responsible to 

pay litigation expenses involved in the 

Cunningham Trust, it is impossible to 

determine precisely what litigation expenses 

pertained to which trust. For instance, when 

the Attorneys for the Whitney Trust 
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presented testimony that the trust could not 

diversify the trust assets due to the unique 

structure of its corporate stock, that 

testimony also established the validity of the 

Cunningham Trust's account. When the Hyde 

Trust lawyers cross examined the objectant's 

experts, the points raised also benefitted the 

Cunningham Trust. There is no exact method 

of dividing the litigation expenses by number 

of questions asked, time spent, or whether 

any particular witness or question benefitted 

the Hyde Trust, the Cunningham Trust, both 

or neither. 

        In preparing for trial, the parties agreed 

to share the expert witness fees equally. 

Although respondent Renz subsequently 

asked the court to overrule that agreement 

and allocate the payment of said expert 

witness fees based on the number of shares 

that each respective trust controls, this court 

denied said request. By decision and order 

dated August 16, 2007, this court directed 

that the expert witness fees be shared equally 

as originally agreed upon. 

        Consequently, the only practical method 

of allocating the Cunningham Trust's 

litigation expenses is to order that they be 

paid from the trust principal, even though it is 

apparent that at least some of those expenses 

were incurred because objections were filed in 

the Hyde Trust, and that some of the Whitney 

objectants were present in the courtroom 

while issues involving the Cunningham Trust 

were litigated. As a result, the Renz family's 

[32 Misc.3d 673] share will be reduced 

despite the fact that they, like the Whitney 

children, did not object or participate in the 

litigation. 

        Finally, the size of the litigation expenses, 

in excess of $1,000,000 must be considered 

in light of the substantial assets being held in 

trust. Each trust is believed to be currently 

worth approximately $2,500,000. 

        Following the trial, on July 14, 2008, this 

court awarded attorneys fees in the amount of 

$966,087.90 and disbursements of 

$54,819.06, to the Law Firm of Putney, 

Twombly, Hall & Hirson LLP. It directed that 

those expenses be shared equally by the 

parties and that they be paid from the 

principal of the Hyde Article NINTH Trust for 

the benefit of Mary W. Renz and Louis H. 

Whitney. The Court also awarded attorneys 

fees in the amount of  

        [929 N.Y.S.2d 660] 

$104,549.90, and disbursements of 

$4,028.02 to the law firm of Bartlett, Pontiff, 

Stewart & Rhodes. It ordered that those 

expenses be shared equally by the parties and 

paid from the principal of the Hyde Article 

NINTH trust. 

        Based on the foregoing, it is hereby 

        ORDERED, all litigation expenses 

incurred by the trustees of the Hyde Article 

SEVENTH Trust, which was established 

exclusively for the benefit of the Whitneys, be 

paid from principal from the corpus of the 

trust, as directed in this court's July 14, 2008 

Decision and Order, and it is further 

        ORDERED, that all litigation expenses 

incurred by the Hyde Article NINTH 

accountings before February 3, 2006 shall 

be paid from the corpus of the trust. All 

litigation expenses incurred by the Hyde 

Article NINTH accountings after February 3, 

2006, shall be paid as follows: 

        (1)one-half ( 1/2) shall be paid from the 

shares of the objectants, Louis H. Whitney, 

Charlotte Whitney and Louis Whitney, II, 

and 

        (2)the remaining one-half ( 1/2) of said 

expenses shall be paid from the trust corpus, 

and it is further 

        ORDERED, that the trustees of the 

Hyde Article NINTH Trust reallocate the 

litigation expenses that were previously paid 
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from the Article NINTH Trust so as to comply 

with this decision and order. 

        ORDERED the Renz counterclaim is 

granted to the extent that one-half ( 1/2) of all 

future litigation expenses incurred by the 

Hyde Article NINTH Trustees in defending 

this accounting proceeding be paid from the 

Whitney share, one-half ( 1/2) from trust 

corpus and it is further 

        ORDERED, all litigation expenses of 

Cunningham accounting, shall be paid from 

the principal of the trust without reallocation. 
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Decree, Surrogate's Court, New York County 

(Nora S. Anderson, S.), entered November 16, 

2016, pursuant to an order, same court and 

Surrogate, entered June 28, 2016, which 

denied the petition to reform an inter vivos 

trust and designation on an IRA beneficiary 

form, unanimously reversed, on the law, and 

the petition granted, without costs. Appeal 

from above order unanimously dismissed, 

without costs, as subsumed in the appeal 

from the decree. 

The petition should have been granted. 

Decedent's intent to minimize taxes and 

provide for his wife of 39 years was apparent 

in the donative instruments. The Will and 

Trust agreements demonstrated his intent to 

take full advantage of all deductions and 

exemptions provided by law. For example, 

Article One, paragraph C of the Trust 

agreement specifically stated that the Trust 

funds could be transferred to the 

philanthropic fund only if it was a tax exempt 

entity, and Article Three authorized the 

trustee to sell assets in order to minimize 

taxes payable by beneficiaries. Article 

Eleventh of the Will also permitted the 

executor to make certain elections in order to 

reduce taxes. Furthermore, the presumption 

that testators intend to take full advantage of 

tax deductions and exemptions, the lack of 

opposition, including by the State of New 

York, and the presumption in favor of 

widows, all favor petitioner's requested 

reformation (see e.g. Matter of Berger, 57 

A.D.2d 591, 393 N.Y.S.2d 600 [2d Dept. 1977] 

; Matter of Hicks, 10 Misc.3d 1078[A], 2006 

N.Y. Slip Op. 50118[U], 2006 WL 250508 

[Sur. Ct., Nassau County 2006] ; Matter of 

Lepore, 128 Misc.2d 250, 492 N.Y.S.2d 689 

[Sur. Ct., Kings County 1985] ). 

Reprinted with permission.
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