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The NYSBA leadership and staff extend 
thanks to you and our more than 
75,000 members  —  from every state 
in our nation and 113 countries — for  
your membership support in 2014. 

Your commitment as members has 
made NYSBA the largest voluntary state 
bar association in the country. You keep 
us vibrant and help make us a strong, 
effective voice for the profession.

You’re a New York  
State Bar Association  
member.

You recognize  
the value and  
relevance of  
NYSBA membership. 

For that, we say  
thank you.

Glenn Lau-Kee
President
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Criminal and Civil Contempt, 2nd Ed.
This second edition explores a number of aspects 
of criminal and civil contempt under New York’s 
Judiciary and Penal Laws, focusing on contempt 
arising out of grand jury and trial proceedings.

PN: 40622 / Member $40 / List $55 / 294 pages

Evidentiary Privileges, 5th Ed.
A valuable text of first reference for any attorney 
whose clients are called to testify. Expanded, with 
updated case law and statutes.
PN: 409912 / Member $45 / List $60 / 432 pages

Foundation Evidence, Questions  
and Courtroom Protocols, 4th Ed.
New edition of this classic text features expanded 
chapters on Direct and Cross-Examination and 
new chapters on Objections, Motions to Strike 
and The Courtroom and the Court.
PN: 41072 / Member $60 / List $70 / 294 pages

Impasse Resolution Under the Taylor 
Law, 2nd Ed.
An invaluable resource for attorneys whose prac-
tice may involve public sector labor law issues. The 
Second Edition is current through the end of the 
2013 state legislative session.
PN 41223 / Member $30 / List $40 / 130 pages

In the Arena: A Sports Law Handbook
Discusses all aspects of sports law, including intel-
lectual property and trademark rights, collective 
bargaining, Title IX, concussions, NCAA, and more.

PN: 4002 / Member $60 / List $75 / 574 pages

BESTSELLERS
FROM THE NYSBA BOOKSTORE
June 2014

Expand your professional knowledge
1.800.582.2452    www.nysba.org/pubs   Mention Code: PUB2171

Order multiple titles to take advantage of our low flat rate shipping charge of $5.95 per order, regardless of the number of items shipped. $5.95 shipping and handling offer applies 
to orders shipped within the continental U.S. Shipping and handling charges for orders shipped outside the continental U.S. will be based on destination and added to your total.

Disability Law and Practice: Book One 
This first book in a series that will provide a 
broad education in all aspects of disability law 
and practice focuses on special education, assis-
tive technology and vocational rehabilitation.
PN 42153-1 / Member $60 / List $75 / 382 pages

Entertainment Law, 4th Ed.
Completely revised, Entertainment Law, 4th 
Edition covers the principal areas of entertain-
ment law.
PN 40862 / Member $140 / List $175 /  
986 pages / loose-leaf

Estate Planning and Will Drafting in 
New York 2013-2014
Completely updated, this comprehensive text 
will benefit those who are just entering this 
growing area. Experienced practitioners may also 
benefit from the practical guidance offered.
PN 4095 / Member $185 / List $220 / 882 pages / 
loose-leaf

Insurance Law Practice, 2nd Ed.
This two-volume title covers nearly every area of 
insurance law. Completely updated, this includes 
the 2014 supplement.
PN 41256 | Member $140 |List $175 | 2,112 pages

N.Y. Lawyer’s Deskbook and Formbook 
(2013–2014)
Award-winning and packed with new information 
and forms for use in over 27 practice areas.

N.Y. Lawyers’ Practical Skills Series 
(2013–2014)
An essential reference, guiding the practitioner 
through a common case or transaction in 19 areas 
of practice. Nineteen titles; 16 include forms on CD.

N.Y. Municipal Formbook, 4th Ed.
A must-have for attorneys whose practice touch-
es on zoning law, labor issues, real property rights 
within towns and villages, telecommunications 
and other public contracts, roads and highways, 
FOIL requests, and use of public lands. More than 
1500 forms on CD.
PN 41603 / Member $150 / List $185 / 228 pages

Legal Careers in New York State 
Government, 10th Ed.
Everything you need to know about a career in 
public service in state and municipal government 
and the state court system. 
PN: 41292 / Member $40 / List $60 / 360 pages

Legal Manual for N.Y. Physicians, 3rd Ed.
Completely updated to reflect new rules and 
laws in health care delivery and management, 
discusses day-to-day practice, treatment, disease 
control and ethical obligations as well as profes-
sional misconduct and related issues.
PN: 41329 / Member $120 / List $140 /  
1,130 pages

Products Liability in New York, 2nd Ed.
A comprehensive text on this challenging and 
complex area of law.
PN: 41979 / Member $120 / List $170 / 2 vols.

Public Sector Labor and Employment 
Law, 3rd Ed., 2013 Revision
The leading reference on public sector labor and 
employment law in New York State is completely 
revised with updated case and statutory law.
PN: 42057 / Member $150 / List $185 / 2 vols.

NEW! NYSBA Practice Forms on CD 2013–2014
More than 500 of the forms from Deskbook  
and Formbook used by experienced practitioners 
in their daily practice.

The Plaintiff’s Personal Injury Action in 
New York State
Completely updated with the 2014 supplement, 
experienced personal injury attorneys and judges 
share their expertise.
PN 4181 | Member $185 |List $235 | 2,190 pages

Practice of Criminal Law Under  
the CPLR and Related Civil Procedure 
Statutes, 6th Ed.
This new edition compiles the rules regarding 
jurisdiction, evidence and motion practice and 
those applying to criminal law practice found in 
statutes governing civil procedure.
PN: 40699 / Member $50 / List $60 / 230 pages
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Lawyer Referral and 
Information Service
Interested in expanding 
your client base?

Why Join?
> Expand your client base        > Benefit from our marketing strategies 
> Increase your bottom line

Overview of the Program
The New York State Bar Association Lawyer Referral and Information Service (LRIS) 
has been in existence since 1981. Our service provides referrals to attorneys like 
you in 44 counties (check our website for a list of the eligible counties). Lawyers 
who are members of LRIS pay an annual fee of $75 ($125 for non-NYSBA mem-
bers). Proof of malpractice insurance in the minimum amount of $100,000 is 
required of all participants. If you are retained by a referred client, you are 
required to pay LRIS a referral fee of 10% for any case fee of $500 or more. For 
additional information, visit www.nysba.org/joinlr.

Sign me up
Download the LRIS application at www.nysba.org/joinlr or call 1.800.342.3661 or 
e-mail lr@nysba.org to have an application sent to you.

Give us a call!  
800.342.3661

Join the Lawyer Referral & Information Service
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go for protection.

Call 1.855.USI.0100 PIN 406 
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As a national leader in legal 
insurance, USI Affinity is proud 
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PRESIDENT’S MESSAGE
GLENN LAU-KEE

Glenn Lau-Kee can be reached at 
glau-kee@nysba.org.

Change and Continuity –  
A Question of Balance

The trailblazing attorney is one 
of our country’s historic icons. 
Lawyers have often been at 

the forefront of change, through legal 
reforms, court decisions, challenges to 
the status quo, and lawsuits. Recent-
ly, we celebrated the anniversaries of 
two major legal landmarks that have 
had profound and lasting impacts 
on our society – the U.S. Supreme 
Court’s 1954 Brown v. Board of Educa-
tion decision and the passage of the 
Civil Rights Act of 1964. Each legal 
landmark was forged during times 
of tumult in our country. But today it 
is the legal profession itself that faces 
significant and far-reaching change. 
And, as innovative as lawyers can 
be on behalf of their clients, when it 
comes to their own professional lives, 
lawyers can be creatures of habit and 
slow to recognize profound shifts in 
the landscape.

Yet, the indicators are there. There’s 
a sharp drop in law school appli-
cations, a diminished pool of legal 
jobs and an average six-figure debt 
from law school. Emerging from the 
recession, corporate executives have 
increased their focus on costs, pushing 
back on law firms’ bills, refusing to 
pay for what they view as the practical 
legal education of new associates fresh 
out of law school. The business climate 
is increasingly complex, global and 

technology-based. Lawyers are facing 
new competition from non-traditional 
vendors or seeing work outsourced 
overseas at a fraction of the domestic 
cost. New technologies can feel out-
dated in a nanosecond, but embracing 
technology has become essential for 
lawyers to keep pace with the informa-
tion they need and with their clients’ 
increased expectations – including for 
almost instant response, 24/7. Clients 
want more but are willing to pay less. 

These trends have sparked a lively 
debate both inside and outside of the 
profession. What must change and 
how? What should remain the same? 
What will our legal profession look 
like in five years? 

Should one harbor any doubts that 
change we must, I offer, as Exhibit A, 
the June 2013 layoffs at New York’s 
Weil, Gotshal & Manges, numbering 60 
associates and 110 support staff mem-
bers, and partner compensation cuts. 
Or, Exhibit B, the 2012 bankruptcy of 
global law firm Dewey & LeBoeuf, a 
firm that had carried significant debt 
while employing more than 1,000 attor-
neys in 26 offices worldwide. Or, Exhib-
it C, today’s young lawyer starting out 
with a level of fear and uncertainty 
about entering into this profession.

What is not up for debate is that 
staying still is not an option. As Albert 
Einstein said, “life is like riding a 

bicycle. To keep your balance, you 
must keep moving.”

The core of our role here at the New 
York State Bar Association is one of 
stewardship, on behalf of our 75,000 
members and on behalf of the legal 
profession. Our response to upheavals 
in our profession must be to ensure 
that the Association is best positioned 
and organized to provide the greatest 
benefit to the profession and to the 
public. But any changes must always 
be guided by a clear sense of our objec-
tives, grounded in the advancement of 
professional values. And any changes, 
to be effective, must be done with 
thought, discipline, the willingness to 
question long-held assumptions and 
the willingness to evaluate results.

The word “crisis” has been used 
by scholars and practicing attorneys 
to describe the profession’s current 
state. More than a crisis, I see a great 
opportunity for our profession to make 
meaningful changes. Our profession is 
strongly rooted in core values of assur-
ing access to justice for all, maintaining 
an independent judiciary, maintaining 
a strong sense of ethics, giving service 
through pro bono and relying on the 
studied, incremental reasoning of stare 
decisis.
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The legal profession is not an add-
water-and-mix industry. There is no 
one golden time, one single geographic 
location, or one or two giants that 
dominate the field. The legal profes-
sion is not a bubble that is going to 
burst. There will be no collapse. And as 
quickly and as significantly as things 
are changing, the core of our profession 
remains strong but flexible enough to 
embrace the change that is upon us. 
The legal profession stretches back to 
Aristotle and the founding fathers of 
our country, through William Seward, 
Secretary of State under President 
Abraham Lincoln; Robert H. Jackson, 
United States Attorney General and an 
Associate Justice of the United States 
Supreme Court; Richard J. Bartlett, 
New York’s first Chief Administra-
tive Judge; former Chief Judge Judith 
Kaye; Kenneth G. Standard, a leader in 
diversifying the legal profession; and 
the young law students whom we hon-
ored this year for their pro bono work 
on behalf of veterans.

Yet, in a changing world, we at the 
Bar Center must also change – again, 
doing nothing is not an option. Tech-
nology is, of course, the big disruptor. 
It has forced massive shifts in many of 
the traditional organizational models 
and means of communication. Real-
izing this, the Association has already 
enhanced its website and started online 
private communities that, we believe, 
will drive improved communica-
tion, collaboration and distribution of 
resources. We offer more digital prod-
ucts and research tools like Fastcase. We 
are also exploring the use of knowledge 
management frameworks to mine the 
rich lode of knowledge and informa-
tion within our Association and our 
members, and to make these resources 
more widely available to members. 
Mindful of the complexities presented 
by new modes of communication, Sec-
tions of the Association are promulgat-
ing guidelines for attorneys on ethics 
and social media. And we continue 
to explore how to give our members 
the assistance they need on all aspects 
of technology. Keeping up to date 
requires substantial investment and 

full consideration of risks involved. 
We must do our best to make sure that 
these investments are made wisely.

Another major challenge facing the 
Association arises from the inexorable 
process of time – senior lawyers are 
retiring  and newly admitted gradu-
ates are entering the profession. As 
always, irrespective of the professional 
values that bind us, the generation gap 
is alive and well. At a recent meeting 
of bar leaders from around the country, 
put together by the ABA, a young law-
yer, appearing by video conference, told 
those assembled that the younger gen-
eration of lawyers is reaching out, but 
“you don’t hear us!” At a convocation 
between the Association’s Committee 
on Legal Education and Admission to 
the Bar and the New York State Judicial 
Institute, the moderator did not mince 
words, saying that if the profession 
does not find a way to inculcate the core 
professional values in law students and 
newly admitted lawyers, the days of the 
professional self-regulation are num-
bered. It is imperative that the Associa-
tion find a way to engage and commu-
nicate with the younger lawyers.

My predecessor, Immediate Past 
President David Schraver, made “Edu-
cating Tomorrow’s Lawyers” one of 

the topics of his Presidential Summit. 
As I continue the Association’s efforts 
on pro bono, access to justice, legal 
reform and the work of our Sections 
and Committees, I will continue this 
critical initiative to involve and engage 
the younger generation of lawyers. 
We must do our best to understand 
the differences between the older and 
younger generations of lawyers, and 
then, we must work to connect them. 
To do so, the older generations of 
lawyers (of which I am one) must be 
prepared to shed our preconceptions 
of what drives the younger generation. 
A recent New York Times article that 
resonated with me noted that, con-
trary to the widely held belief that the 
younger generation is driven by self-
interest, research shows that, in fact, 
most are driven by a desire to make a 
difference in the world. That sense of 
mission, shared by many of us in the 
older generations, is a firm foundation 
on which to bridge the generation gap 
that divides us.

Change must be balanced with con-
tinuity. Whatever the practice of law 
looks like five, 10, even 20 years down 
the road, the core values of our profes-
sion must be the constant that guides 
this change. ■

The history of the legal profession, no less than the course of the law itself, has 
been a ceaseless process of discord and discovery, of gathering order here and 
deepening commotion there, of patterns emerging and dissolving as new ideas 
and practices nibble at the edges of old arrangements. It could hardly be other-
wise. Law is the most permeable of disciplines, highly sensitive to shifts in behav-
ior and ideas, intimately connected with every human activity. For most of their 
history, though, Anglo-American lawyers have been accustomed to experienc-
ing those movements at a relatively leisurely pace. Despite having had nearly a  
century to get used to accelerating rates of social and economic change, we are still 
playing catch-up. . . . But one should not underestimate the resilience of the dynamic 
legal traditions of craft professionalism, constitutionalism, and practical reasoning. If 
we are hopeful, why should we not believe that the energies of those fertile traditions 
can be harnessed to the needs of a modern, diverse democratic republic? That task 
will not be accomplished by the sort of traditionalist who wishes to live in a world 
that no longer exists, or by the sort of innovator who begins with a clean slate and an 
empty head. What will count are sufficient numbers of lawyers who are knowledge-
able enough to be at home in the law’s normal science, imaginative enough to grasp 
the possibilities in the current situation, bold enough to explore them, and painstaking 
enough to work out the transitions a step at a time.

From: A Nation Under Lawyers  
by Mary Ann Glendon, Learned Hand Professor of Law, Harvard Law School  
(Farrar Straus & Giroux 1994)
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Doing the Best for Your Client – Part 2
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Employment  
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In June 2010, a New York City fifth grade teacher  
at P.S. 203 posted on her Facebook page the  
following: 

“After today, I am thinking the beach sounds like a wonderful idea for 

my 5th graders! I HATE THEIR GUTS! They are the devils [sic] spawn!” 

And, “Yes, I wld [sic] not throw a life jacket in for a million!!”1 

The post was made one day after a student tragically 
drowned at a local area swimming pool.

Less than two years later, a Paterson, New Jersey,  
first-grade teacher posted on her Facebook page: “I’m 
not a teacher – I’m a warden for future criminals!” And, 
“They had a scared straight program in school – why 
couldn’t [I] bring [first] graders?”2

The teachers probably thought only their “friends” 
would see the postings. But Facebook has over one billion 
active monthly users and those postings were republished 
by “friends” to a wider audience and became known to 
each teacher’s school administration. Administrative 
proceedings charging the teachers with misconduct were 
commenced. Both teachers were terminated. On appeal, 
the New Jersey teacher’s termination was upheld;3 the 
New York teacher’s job was reinstated.4
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substantial factor in the employee’s termination deci-
sion.”7

While the trial court did not challenge Carter’s asser-
tion that he could establish each of these required ele-
ments, it concluded that the act of moving a computer 
mouse over the Like icon on a Facebook page and click-
ing on it, without any other accompanying statement, 
was not speech and was not an expressive activity, and 
thus did not merit constitutional protection.8

The Court of Appeals disagreed. In that court’s 
view, Carter’s act of clicking the Like button sent out 
the announcement on the campaign page of the oppos-
ing candidate that Carter approved and endorsed his 
boss’s electoral opponent. The same act of “liking” the 
opponent also caused that candidate’s page to appear on 
Carter’s timeline. The court concluded that Carter’s “lik-
ing” of the candidate on Facebook was expressive activ-
ity and thus is considered speech within the meaning of 
the First Amendment.9

The reasoning of the federal appellate court seems 
unassailable. The act of “liking” is not materially dif-
ferent than holding up a photograph of a candidate at a 
campaign rally, wearing a colored arm band, making a 
rude hand gesture or placing a campaign sign in front of 
a house, all of which are expressive activities.

Search and Seizure and a Public Employee’s Texts 
on Personal Matters
The city of Ontario, California, purchased text messaging 
pagers for its police SWAT team to send and receive text 
messages while on the job, in order to provide immedi-
ate communication among the team members during 
emergencies. The city informed the officers of its right 

to monitor the messages and notified the officers that 
they should have no expectation of privacy. Then 

the city had all team members review and sign the 
city’s policy on the use of pagers, again placing 
them on notice that they, as individuals, should 
have no expectation of privacy in messages sent 
or received.10 This information was repeated at 

a meeting and circulated in a memorandum sent 
to all personnel with pagers, including Jeff Quon, 

a sergeant on the police SWAT team. The city did 
from time to time review utilization of text messaging 
and required officers to reimburse the city for overages. 
It was not the practice of the city to review the content of 
messages, even when there was an overage.

Sergeant Quon routinely exceeded his allotted texts 
and reimbursed the city for the overage fees. The police 
chief began an audit to determine whether the pagers 
were being used for “on duty” or “off duty” purposes. 
Quon’s pager was one of two with the highest usage. The 
chief requested the service provider to submit transcripts 
of Quon’s pager-texts and the provider complied. The 
transcript revealed messages from Quon’s wife and his 
mistress – some sexually explicit. The chief determined 

In both the public and private sectors, social media 
postings and text messages have become a battleground in 
litigation over employee firings. Employees have pushed 
back and claimed retaliations for exercising their constitu-
tional rights of free speech, privacy and association.

This article will examine recent decisions regarding 
social media and texting in the employer-employee rela-
tionship.

The Public Employment Context
Facebook “Liking” as Speech in Public Sector 
Employment
Deputy Sheriff Daniel Ray Carter, an employee of the 
City of Hampton, Virginia, Sheriff’s Office for more than 
11 years, decided to support his boss’s opponent for sher-
iff by “liking” his election Facebook page. Sheriff Roberts 
learned of Carter’s postings on his opponent’s campaign 
Facebook page and told Carter, “You made your bed, and 
now you’re going to lie in it – after the election, you’re 
gone.”5 In November 2011, Sheriff Roberts was reelected, 
and it came to pass that Carter and five other deputies 
were not reappointed.

Carter and others brought an action against Roberts 
alleging their “firing” was in retaliation for exercising 
their First Amendment right to free association and free 
speech, not their job performance. In the 11 years Carter 
worked for Sheriff Roberts, he had always received  
performance evaluations of “above average.”6

In assessing retaliatory actions against governmen-
tal employers, courts balance a public employee’s right 

to free speech against the govern-
ment’s interest of creating an efficient 
workplace environment. A public employee 
must establish that he or she “was speaking as a citizen 
upon a matter of public concern,” rather than “as an 
employee about a personal matter of personal inter-
est”; that “the employee’s interest in speaking upon the 
matter of public concern outweighed the government’s 
interest in providing effective and efficient services to 
the public”; and that “the employee’s speech was a 

In both the public and private 
sectors, social media postings 

and text messages have become 
a battleground in litigation over 

employee firings.
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Rapid changes in the dynamics of communication and 
information transmission are evident not just in the 
technology itself but in what society accepts as proper 
behavior. . . . [T]he Court would have difficulty pre-
dicting how employees’ privacy expectations will be 
shaped by those changes or the degree to which soci-
ety will be prepared to recognize those expectations as 
reasonable. Cell phone and text message communica-
tions are so pervasive that some persons may consider 
them to be essential means or necessary instruments 
for self-expression, even self-identification.14

The Private Employment Context
The Hot Dog Postings15

A car dealership in Lake Bluff, Illinois, planned to roll 
out the new, redesigned BMW at a grand sales event. The 
manager told the sales staff that arrangements had been 
made to offer free hot dogs to visitors. The salespeople 
voiced their disapproval of the manager’s meager offer-
ing. The manager responded, in essence, that the event 
was about selling cars and not about food. Salesperson 
Robert Becker would later describe his reaction to the 
manager’s plan by comparing a high-end BMW to a fine 
restaurant but one in which the waiter brings a Happy 
Meal to the table.

Becker took photos, and five days after the event, he 
posted them on Facebook under the heading “BMW 2011 
5 Series Soiree.” He wrote, “I was happy to see that [the 
manager] went ‘All Out’ for the most important launch 
of a new BMW in years. . . . The small 8 oz. bags of chips, 
and the $2.00 cookie plate . . . the semi fresh apples and 
oranges were a nice touch . . . but to top it all off . . . the 
Hot Dog Cart. Where our clients could attain a[n] over 
cooked wiener and a stale bunn. . . .” Becker posted a 
picture of a salesperson with a hot dog and pictures of 
the snack table. Becker had approximately 95 Facebook 
“friends,” 15 of whom were also BMW employees. By 
the very next day, the manager had been given copies 
of Becker’s Facebook postings regarding the sales event. 
When asked about the postings, Becker responded that 
his Facebook pages and “friends” were “none of your 
business.” The manager claimed he had received calls 
from other dealers and that Becker had embarrassed 
management and co-workers. Becker was told to hand in 
the key to his desk. After the meeting Becker called the 
manager and apologized. Six days later, Becker was fired. 
Becker was terminated because he had made negative 
comments about the company in a public forum.

Salespeople in the BMW dealership were not members 
of a union. Yet a complaint was filed by the National 
Labor Relations Board (NLRB) alleging that Becker’s ter-
mination was an unfair labor practice. The NLRB further 
asserted that clauses in the dealership’s employee hand-
book violated the National Labor Relations Act (NLRA) 
by interfering with, restraining, or coercing employees in 
the exercise of their labor rights.16

that some of these texts occurred while Quon was “on 
duty” and forwarded the information to Internal Affairs 
for further investigation.

Internal Affairs redacted all Quon’s texts made when 
he was “off duty.” The Internal Affairs chief stated that 
the primary purpose of the investigation was to deter-
mine if the contract limits with the service provider were 
appropriate. No action was taken against Quon.

Quon, however, brought an action against the city and 
the service provider for, among other things, a violation 
of his Fourth Amendment protection against the unrea-
sonable search and seizure of the content of his messages. 
Despite the city’s notifying the members of the team that 
they would have no expectation of privacy in their text 
messages, the trial court determined that Quon had a rea-
sonable expectation of privacy, based on the city’s unof-
ficial policy of permitting officers to pay for overages.

As to Quon’s claim of a violation of the Fourth 
Amendment, the court decided that if the purpose of 
the audit was to determine if there was improper use of 
the pager while “on duty,” then the city violated Quon’s 
Fourth Amendment rights. If, however, the audit’s pur-
pose was to determine whether the contract limits for 
the pagers were appropriate, then no violation occurred. 
The jury found no violation. There was no liability for 
the search.

On appeal, the Court of Appeals examined the rea-
sonableness of the search by looking at the totality of the 
circumstances and “the degree to which it intrudes upon 
an individual’s privacy and . . . the degree to which it 
is needed for the promotion of legitimate governmental 
interests.”11

The court held that the city’s users of text messaging 
had a reasonable expectation of privacy in the content of 
their messages. It disagreed, however, with the trial court 
as to the reasonableness of the search, determining that 
the search was unreasonable because the information 
could have been ascertained by less intrusive means.

The U.S. Supreme Court concluded that Quon had a 
reasonable expectation of privacy.12 The city’s review of 
the content of the text messages constituted a search with-
in the meaning of the Fourth Amendment. However, the 
Court concluded that because the search was motivated 
by a legitimate work-related purpose and was not exces-
sive in scope, the search was reasonable. An employer’s 
right to intrude on an employee “for non-investigatory, 
work-related purposes, as well as for investigations for 
work-related misconduct, should be judged by the stan-
dard of reasonableness under all the circumstances.”13

The Court’s opinion recognized government employ-
ers’ and employees’ difficulties with social media and 
provided no bright-line rule but rather signaled that 
decisions should be made on the totality of circumstances 
presented in the particular case. The Court opined about 
the future of the technology and employer and employee 
relations.
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on Facebook. All postings were made on the employ-
ees’ personal computers. The employer learned of the 
Facebook postings and fired the five employees because 
their actions were in violation of the employee harass-
ment policy.

Charged with an unfair labor practice, the employer 
defended its right to fire these non-union employees 
because they were not “trying to change their working 
conditions and . . . did not communicate their concerns 
to [the employer].”

The ALJ did not agree and found that the employer 
violated Section 7 in firing the employees. “Explicit or 
implicit criticism by a co-worker of the manner in which 
they are performing their jobs is a subject about which 
employee discussion is protected by Section 8(a)(1).” 
After reading the Facebook postings, the ALJ found no 
harassment of the original employee-critic who set the 
controversy in motion and no violation of the zero toler-
ance or discrimination policies.

The ALJ concluded that the Facebook postings by 
the five who were criticized about their job performance 
were protected activity. The postings were a concerted 
activity and hence a firing for the activity was an unfair 
labor practice. In the words of the ALJ, the five employ-
ees “were taking a first step towards taking group action 
to defend themselves against the accusations they could 
reasonably believe [the first employee-critic] was going to 
make to management.”

The two ALJ decisions signal a potentially vast 
expansion of the jurisdiction of the NLRB, premised 
upon social network postings as the functional equiva-
lent of a gripe session among a group of disgruntled 
employees endeavoring to decide upon the next step 
to take collectively. Employers who never dreamed 
that their non-union businesses fell within the NLRA 
may find themselves answering charges of unfair labor 
practices. Employees may find an unexpected ally in 
employment disputes.21

Conclusion
The American Law Institute (ALI) has decided to weigh 
in on social media postings in the employment arena. 
The draft Restatement of Laws on Employment Law sug-
gests that courts should recognize a cause of action for 
the tort of wrongful employer intrusion upon a protected 
employee privacy interest.

Forty-one states have adopted a common law right to 
privacy,22 as well as the tort of intrusion upon seclusion 
as defined in Section 652B of the Restatement (Second) of 
Torts (1977).23 But the confines of privacy in the employ-
ment context have been poorly defined and poorly under-
stood. An employer has been thought to have a legitimate 
interest in the character and fitness of the people it hires. 
Employers can be civilly liable to others for negligent 
hiring or supervision of employees who go on to engage 
in wrongful conduct. The draft Restatement urges that 

Here, the NLRB urged that in firing Becker for his 
Facebook postings, the employer had interfered with 
“concerted activities” on the part of its employees “for 
the purpose of collective bargaining or other mutual aid 
or protection.”17

The case proceeded before an Administrative Law 
Judge (ALJ) who found that the dealership did not fire 
Becker because of his Facebook postings about the BMW 
sales event but because of another unflattering Facebook 
posting, which was unrelated to the event.18 The ALJ 
noted that he would have found an unfair labor prac-
tice to have been proven if the sales event postings had 
been the cause of the termination. The ALJ suggested 
that the hot dog postings were really about the impact 
the manager’s perceived poor food choices had on the 
salespeople’s ability to sell cars. Becker was merely com-
municating his frustration with his employer’s actions 
and the resulting negative impact on sales to Becker’s 
fellow employees. This, the ALJ viewed, as “concerted 
activity.”

The ALJ also reviewed the dealership’s employee 
handbook to determine if it violated the NLRA. The 
handbook prohibited employees from participating in 
interviews or answering inquiries from the press con-
cerning the dealerships or its current or former employ-
ees. The ALJ found this would reasonably tend to chill 
employees in the exercise of their Section 7 right to com-
municate with the media regarding a labor dispute and 
was therefore unlawful.19

Other passages in the handbook were, in the ALJ’s 
view, also in violation of Section 7. Specifically, he took 
issue with the handbook’s statements that “[a] bad 
attitude creates a difficult working environment and 
prevents the Dealership from providing quality service 
to our customers” and “[n]o one should be disrespectful 
or use profanity or any other language which injures the 
image or reputation of Dealership.”

The dealership rescinded certain paragraphs from 
the handbook prior to the hearing; however, that did not 
satisfy the ALJ, who concluded that the employer should 
have explained to the employees that it would not inter-
fere with their Section 7 rights in the future.

Harassment Through Social Media Postings
Hispanics United of Buffalo, Inc. was a non-union, 
not-for-profit employer providing social services to the 
economically disadvantaged. Its employee handbook 
had a “zero tolerance” policy toward harassment of one 
employee by another.20

One employee texted and spoke to another employee, 
criticizing the work of five of their co-workers. The 
first employee told her confidante that she intended to 
report the five co-workers, whom she had criticized to 
the executive director. The second employee shared the 
first employee’s emails with the five co-workers. The 
five offended co-employees chastised the first employee 
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form is considered City property. As such, these systems should 
not be used for personal or confidential communications. Deletion 
of e-mail or other electronic information may not fully delete the 
information from the system.

11.  Quon v. Arch Wireless Operating Co., Inc., 529 F.3d 892, 903 (9th Cir. 2008) 
(quoting U.S. v. Knights, 534 U.S. 112, 118–19 (2001)).

12.  City of Ontario v. Quon, 560 U.S. 746 (2010).

13.  Id. at 747.

14.  Id. at 759.

15.  NLRB Case No. 13-CA-46452 (2011).

16.  Id. at p. 11. The authority of the NLRB in non-union employment set-
tings comes from Section 8(a)(1) of the NLRA which provides that it is an 
unfair labor practice to interfere with, restrain or coerce employees in the 
exercise of the rights guaranteed in Section 7, that is, “to engage in other 
concerted activities for the purpose of collective bargaining or other mutual 
aid or protection.” 29 U.S.C. § 158(a)(1), NLRA § 8(a)(1).

17.  Id. at 8.

18.  Id. at 9. The manager also owned a Land Rover dealership. A salesper-
son at the Land Rover dealership allowed a potential customer’s 13-year-old 
son to sit in the driver’s seat. The 13-year-old stepped on the gas and drove 
into a pond. Becker posted a photo of the incident on his Facebook page 
along with the photos of the hot dog event.

19.  Id. at 10 (citing Lafayette Park Hotel, 326 NLRB 824, 825 (1978)).

20.  Hispanics United of Buffalo, NLRB Case 03-CA-027872 (2012), at 10: 

Hispanics United of Buffalo will not tolerate any form of harass-
ment, joking remarks or other abusive conduct (including verbal, 
nonverbal, or physical conduct) that demeans or shows hostility 
toward an individual because of his/her race, color, sex, religion, 
national origin, age, disability, veteran status or other prohibited 
basis that creates an intimidating, hostile or offensive work envi-
ronment, unreasonably interferes with an individual’s work perfor-
mance or otherwise adversely affects an individual’s employment 
opportunity.

21.  NLRB Case No. 3-CA-27872.

22.  Forty-one states and Washington, D.C., recognize tort. Some states 
recognize the tort within the employment context: Five states – Hawaii, 
Massachusetts, Nebraska, Rhode Island and Wisconsin – have not adopted 
the tort but have constitutional privacy protections that include or mirror 
the intrusion upon seclusion tort. R. Gen. Law 9-1-28.1(a)(1); Neb. Rev. Stat. 
20-203; Wis. Stat. Ann. 995.50(2)(a); Art. I, § 6 of the Hawaii Constitution; 
Mass. Gen. Laws 214. 1B. Four states – New York, North Dakota, Virginia and 
Wyoming – have not provided for liability for intrusion upon seclusion. New 
York has a right to privacy, which protects the right of publicity, rather than 
privacy (N.Y. Civil Rights Law § 50).

23.  “One who intentionally intrudes, physically or otherwise, upon the 
solitude or seclusion of another or his private affairs or concerns, is subject 
to liability to the other for invasion of his privacy, if the intrusion would be 
highly offensive to a reasonable person.” Restatement (Second) of Torts § 
652B.

liability be imposed 
upon an employer for 
the wrongful intru-
sion upon an employ-
ee’s protected privacy 
interest unless there is a 
legitimate business interest 
of the employer.

Chatter around the proverbial 
office water cooler has been replaced by 
social media postings chiseled in kilobytes 
with a semi-permanent life to them. Social 
media postings may provide employers 
with information of legitimate inter-
est, such as whether an employee is 
affirmatively aiding the interests of a competitor, as well 
as information which is widely viewed as irrelevant to 
the employer’s business, such as an employee’s position 
on controversial social or political issues. Whether an 
employer is the local sheriff, the principal of a school or 
a car dealer, all employers have an interest in protecting 
the goodwill of their establishment and the allegiance 
of the employee. But employees are entitled to a private 
life – a zone of privacy into which the employer may 
not intrude. The stakes are high for both sides, because 
a single employee can damage a business by defama-
tory postings viewable by a large population, and an 
employer can damage an employee’s life by an unwar-
ranted termination for nothing more than free expression 
of ideas on issues of little relevance to the business.

Welcome to the new battleground. This is just the 
beginning.  ■

1.  Dep’t of Educ. of the City of N.Y. v. Rubino, N.Y.S. Educ. Dep’t, SED file 
17,116 (June 6, 2011), www.parentadvocates.org/nicemedia/documents/
Lowitt_second_decision.pdf (June 22, 2012).

2.  O’Brien, Sch. Dist. of the City of Paterson, OAL Docket. No. edu 05600-11-
1, Agency Ref. No. 108-5/11 (Oct. 28, 2011), njlaw.rutgers.edu/collections/
oal/html/initial/edu05600-11_1.html.

3.  O’Brien, School Dist. of the City of Paterson, 2013 WL 132508 (Passaic Co., 
N.J. 2013).

4.  Rubino v. N.Y. City Dep’t of Educ., 34 Misc. 3d 1220(A), 950 N.Y.S.2d 494 
(N.Y. Co., Feb. 1, 2012), aff’d, Rubino v. City of N.Y., 106 A.D.3d 439 (1st Dep’t 
2013).

5.  Bland v. Roberts, 730 F.3d 368, 381 (4th Cir. 2013).

6.  Id. at 382.

7.  Pickering v. Bd. of Educ., 391 U.S. 563 (1968).

8.  Bland v. Roberts, 857 F. Supp. 2d 599 (E.D. Va. 2012).

9.  Bland, 730 F.3d 368.

10.  Quon v. Arch Wireless, 445 F. Supp. 2d 1116, 1123 (C.D. Cal. 2006), quoting 
the city’s policy:

C. Access to all sites on the Internet is recorded and will be periodi-
cally reviewed by the City. The City of Ontario reserves the right to 
monitor and log all network activity including e-mail and Internet 
use, with or without notice. Users should have no expectation of 
privacy or confidentiality when using these resources.

D. Access to the Internet and the e-mail system is not confidential; 
and Information produced either in hard copy or in electronic 

Employers who never dreamed that their  
non-union businesses fell within the NLRA 

may find themselves answering charges  
of unfair labor practices.
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Late for Court (Again)
As usual, I was running a little late 
for court. As I flashed my Secure 
Pass at the court officer at the court-
house entrance, I asked where the 
new Differentiated Case Manage-
ment Preliminary Conference & Cen-
tralized Compliance Conference Part 
(DCMPC&CCCP) was located. As I 
trotted toward the elevator, I heard the 
officer say, “Room 503.”

The elevator doors were closing, so I 
thrust my briefcase between them and, 
when the doors re-opened, pushed 
my way inside. I found myself face 
to face with my colleague, Chris, one 
of two adversaries on my case that 
morning. “Do you know what room 
DCMPC&CCCP is in?” Chris asked. 
“503,” I said as I confidently hit the 
button for the fifth floor. “That’s a new 
one for me,” Chris said. “Me too,” I 
replied.

Room 503
When Chris and I opened the door to 
Room 503, I immediately felt a strange 
sensation. While I had trouble putting 
my finger on what was different, Room 
503 was clearly not like the other court-
rooms I had appeared in. It seemed 
brighter, and cleaner. The benches in 
the gallery all had cushions, and all of 
the cushions matched. Assorted con-
ference forms were arranged in neat 
stacks on a conference table near the 
door, and the room was filled with 
the soft, respectful murmur of many 
voices.

There appeared to be an unusually 
large number of court personnel pres-

ent, and the judge was on the bench, 
engaged in a lively, thoughtful give-
and-take with the attorneys appearing 
before her.

Following the normal custom, I 
immediately called out the name of my 
case, “Smith v. Jones.” The room went 
silent. Instead of a desultory wave or 
nod from the other attorneys, every 
face in the room stared at me with the 
look opera patrons give a persistent 
cougher. The look the court officer 
gave me was cause for concern. After 
what seemed an eternity, the subdued 
murmurings resumed. I turned to 
Chris, quipping nervously: “We’re not 
in Kansas, anymore.”

Chris and I sat on one of the bench-
es, and I took in my surroundings. 
Everything was familiar, yet different. 
I looked more closely at the other 
attorneys. All were dressed as though 
they were on a photo shoot for a Paul 
Stuart or Ralph Lauren magazine ad. 
All were fit and tanned – they even 
smelled good. I felt oddly out of place. 
I turned to Chris: “We better see if they 
do a calendar call or if we just check in 
when all sides are present.”

We asked the part clerk what we 
should do. She asked the name of our 
case. I told her, she scanned her print-
out, and said, “Your case isn’t on in this 
part.” “Isn’t this DCMPC&CCCP?” I 
asked. “No,” she replied, and said to 
the court officer, “These guys are look-
ing for DCMPC&CCCP.”

Before I knew what was happening, 
I felt a strong grip on my right arm. 
“Come with me,” the court officer 
said, leading Chris and me to and 

then through the courtroom door. 
“DCMPC&CCCP is in Room 053.” Just 
before the door shut, I echoed the ques-
tion John Kinsella asks his son Ray in 
Field of Dreams: “Is this heaven?” “No,” 
the officer replied, “it’s the Commercial 
Division.” As the door closed, I said to 
Chris, “The Commercial Division? I 
could have sworn this was heaven.” 
Chris and I rode the rest of the way in 
silence down to the basement, to Room 
053 and DCMPC&CCCP. 

The Rules of the Commercial  
Division
As luck would have it, I soon had an 
opportunity to return to Room 503. 
A commercial matter came into the 
office where the plaintiff was suing my 
client on a $30,000 commercial loan. 
I knew that the Commercial Division 
had its own set of rules and, excited 
at the prospect of practicing in that 
courtroom, I resolved to learn as much 
as I could about the court and its rules.

Monetary Thresholds and  
Jurisdiction for Commercial Cases
The Commercial Division Rules are set 
forth in 22 N.Y.C.R.R. § 202.70; they 
are available on the OCA website.1 
The first thing I learned was that not 
every county has a Commercial Divi-
sion, and those that do have different 
monetary thresholds:

Monetary thresholds

Except as set forth in subdivision 
(b), the monetary thresholds of the 
Commercial Division, exclusive of 
punitive damages, interests, costs, 

BURDEN OF PROOF
BY DAVID PAUL HOROWITZ

“Heaven?” (Part 1)
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including the timing and scope of 
expert disclosure under Rule 13(c); 
and (iii) the use of alternate dispute 
resolution to resolve all or some 
issues in the litigation. Counsel 
shall make a good faith effort to 
reach agreement on these matters 
in advance of the conference.

(b) Prior to the preliminary con-
ference, counsel shall confer with 
regard to anticipated electronic 
discovery issues. Such issues shall 
be addressed with the court at 
the preliminary conference and 
shall include but not be limited 
to (i) identification of potential-
ly relevant types or categories 
of electronically stored informa-
tion (“ESI”) and the relevant time 
frame; (ii) disclosure of the applica-
tions and manner in which the ESI 
is maintained; (iii) identification of 
potentially relevant sources of ESI 
and whether the ESI is reasonably 
accessible; (iv) implementation of 
a preservation plan for potentially 
relevant ESI; (v) identification of 
the individual(s) responsible for 
preservation of ESI; (vi) the scope, 
extent, order, and form of produc-
tion; (vii) identification, redaction, 
labeling, and logging of privileged 
or confidential ESI; (viii) claw-back 
or other provisions for privileged 
or protected ESI; (ix) the scope or 
method for searching and review-
ing ESI; (x) the anticipated cost 
and burden of data recovery and 
proposed initial allocation of 
such costs; and (xi) designation of 
experts.

Right off the bat, I noticed differ-
ences from the non-commercial, that 
is, “regular” Preliminary Conference 
Rules.4 Although parties in a non-com-
mercial case are permitted to agree 
upon an order in advance of the confer-
ence and submit it to be “so ordered,” 
in which case the conference would 
be cancelled, there is no requirement, 
as in the Commercial Division’s Rule 
8(a), to “consult prior to a preliminary 
or compliance conference about . . . 
resolution of the case, . . . discovery 
and any other issues . . . and . . . the use 

disbursements and counsel fees 
claimed, are established as follows:

Albany County $25,000

Eighth Judicial District $50,000

Kings County $75,000

Nassau County $100,000

New York County $500,000

Onondaga County $25,000

Queens County $50,000

Seventh Judicial District $25,000

Suffolk County $50,000

Westchester County $100,000

Since the damages claimed in my 
case exceeded the $25,000 monetary 
threshold in the county where the 
action was venued, I next consulted 
22 N.Y.C.R.R. § 202.70(b) to determine 
whether the claim was one properly 
brought in the Commercial Division 
and found that it was:

(b) Commercial cases

Actions in which the principal 
claims involve or consist of the fol-
lowing will be heard in the Com-
mercial Division provided that the 
monetary threshold is met or equi-
table or declaratory relief is sought:

* * *

(6) Business transactions involv-
ing or arising out of dealings with 
commercial banks and other finan-
cial institutions; . . .2

Knowing that the case was properly 
placed in the Commercial Division, 
I checked to see if there were special 
rules for Preliminary Conferences.

Preliminary Conferences
I located and consulted Rule 8:3

(g) Rules of practice for the Com-
mercial Division

Rule 8. Consultation prior to Pre-
liminary and Compliance Confer-
ences

(a) Counsel for all parties shall con-
sult prior to a preliminary or com-
pliance conference about (i) resolu-
tion of the case, in whole or in part; 
(ii) discovery and any other issues 
to be discussed at the conference, 

of alternate dispute resolution.” Nor 
is there a requirement to “confer with 
regard to anticipated electronic discov-
ery issues” prior to the conference.

The requirement to confer with 
my adversary prior to the conference 
seemed useful, akin to the “meet and 
confer” requirement in federal court. 
I searched online for a sample of a 
form used in a Commercial Division 
case and stumbled upon the Division’s 
“new” Preliminary Conference. 

he new form was adopted 
May 2, 2014, and went into effect on 
June 2, 2014. Good thing I checked.

Preliminary Conference Form
The Preliminary Conference form is 11 
pages long and begins with appear-
ances of counsel. The next section, 
titled “Confidentiality Order,” states 
that “most cases in the Commercial 
Division involve facts that are highly 
sensitive. In such cases, the court, in 
order to proceed to proper discov-
ery, orders the parties to enter into a 
Confidentiality Agreement which the 
court will ‘so order.’” The order “rec-
ommends” a form confidentially order 
promulgated by the New York City Bar 
and directs that if the “parties need to 
change” the form, the parties are to 
submit proposed changes for the court 
to review.

Next is a section for a description of 
the action, followed by a summary of 
all parties’ claims and defenses, along 
with amounts demanded. The order 
goes on to address bills of particu-
lars, notices for discovery and inspec-
tion, interrogatories, depositions, and 
other discovery. Impleader actions are 
directed to be commenced within 15 
days of the completion of depositions 
of enumerated parties.

Then, electronic disclosure is 
addressed. This section requires that 
the attorneys certify their participation 
in the “Meet and Confer” mandated 
in Rule 8(b), as well as that “they are 
sufficiently versed in matters relating 
to their clients’ technological systems 
to discuss competently all issues relat-
ing to electronic discovery or to have 
brought someone to address these 
issues on their behalf.”
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the portion of the form order dealing 
with experts.

On the same website where I found 
the new Preliminary Conference form, 
I saw a number of newly enacted rules, 
together with proposals for a number 
of additional new rules, all with public 
comment periods ending in late May 
and early June.6

Whether or not the Commercial 
Division is, to paraphrase John Kin-
sella, heaven for litigators, requires 
further study. In the next issue, I will 
share what else I learned. ■

1. http://www.nycourts.gov/rules/trialcourts/ 
202.shtml#70.

2. 22 N.Y.C.R.R. § 202.70(b)(7).

3. 22 N.Y.C.R.R. § 202.70(g)(8), amended eff. Sept. 
23, 2013.

4. 22 N.Y.C.R.R. § 202.12, amended eff. Sept. 23, 
2013.

5. Page 11 is titled “ADDITIONAL PAGES,”  
leaving nothing to chance.

6. http://www.nycourts.gov/rules/comments/
index.shtml.

preserving electronically stored infor-
mation.”

Page eight of the form order  
addresses an end date for fact dis-
closure, detailed provisions regarding 
expert exchange, and an end date for 
all discovery. Page nine includes the 
note of issue deadline, deadlines for 
dispositive motions, the scheduling of 
a Compliance Conference, and space 
for “Additional Directives.”

Page 10,5 where the judge signs the 
order, contains the following warning: 
“THE DATES SET FORTH HEREIN 
MAY NOT BE ADJOURNED EXCEPT 
WITH THE APPROVAL OF THE 
COURT.”

Conclusion
After spending just a few minutes 
reviewing the rules of the Commercial 
Division, I realized that it was going to 
take serious research and preparation 
to successfully navigate in that court; 
in particular, I had to carefully review 

Under the heading “Other Direc-
tives Concerning Electronic Discov-
ery,” the order requires identification 
of “relevant custodians for the com-
puters/servers,” identification of “rel-
evant search terms,” identification and 
redaction of privileged information 
and privilege logs, the insertion of 
claw back provisions for inadvertent 
disclosure, and a directive concerning 
costs of electronic disclosure:

Each party shall bear its own costs 
of production pursuant to U.S. 
Bank v. Greenpoint Mtge. (citation 
omitted). In the event that cost 
shifting becomes an issue, the par-
ties shall each write a letter to the 
Court of not more than three (3) 
pages outlining the problem prior 
to having the court help resolve 
the problem.

Finally, the section on electronic discov-
ery requires identification of “issues 
concerning the scope and methods of 
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Lawyers referring cases to other lawyers are part of a 
tradition as old as the bar. An equally old tradition 
is lawyers losing those referral fees. 

Telling another lawyer that a client will be calling is 
a professional courtesy. It is not a referral agreement. 
To share a fee, the lawyers must agree to that, and do 
so in a way meeting the criteria of the New York Rules 
of Professional Conduct (New York’s Model Rules) and 
supporting case law. The courts have made this clear. The 
question is, how can lawyers validly agree to share fees, 
and thereby ensure that their mutual client is best served 
without dispute?

The Law 
New York statutory law recognizes that lawyers may 
share fees with other lawyers.1 But lawyers cannot divide 
a fee with a lawyer who is not associated with the same 
law firm unless (1) the fee is in proportion to the services 
rendered by each lawyer or by a writing given to the 
client, each lawyer assumes joint responsibility for the 
representation; (2) the client agrees to employment of 

the other lawyer after a full disclosure that a division of 
fees will be made, including the share each lawyer will 
receive, and the client’s agreement is confirmed in writ-
ing; and (3) the total fee is not excessive.2 

In the tort field, whether a fee is excessive is gener-
ally not in dispute. Personal injury and medical mal-
practice contingency fee agreements meeting the statu-
tory requirements are not excessive.3 Neither are court-
approved infant or wrongful death settlements. 

Rather, lawyers lose referral fees, or become entangled 
in referral fee disputes, in five historical ways. We dis-
cuss each below, and provide ten ways to avoid these 
scenarios. 

PATRICK J. HIGGINS (phiggins@powers-santola.com) is a partner at Powers 
& Santola, LLP in Albany, N.Y., where he represents the seriously injured 
and their families. He is the editor in chief of The Plaintiff’s Personal Injury 
Action in New York (NYSBA 2009; supp. 2014) and author of Represent-
ing the Personal Injury Plaintiff in New York (NYSBA, updated annually).

5 Ways to Lose Referral Fees; 
10 Ways to Keep Them
By Patrick J. Higgins
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lawyer has not refused a request to contribute more sub-
stantially.10 Thus, where a written fee-sharing agreement 
called for one third of the fee to the referring lawyer, and 
that lawyer performed 10% of the work on the case, the 
referring lawyer was entitled to the one-third fee share 
in the agreement.11 The referring lawyer, however, must 
show that he or she did some work.12 

Sometimes, the referring lawyer does not work on 
the case. In this instance, the lawyer still may share the 
fee according to the fee-sharing agreement if the lawyer 
has agreed to be jointly responsible to the client for the 
case, and the client has agreed to that.13 Without this joint 
responsibility, the referring lawyer is doing nothing but 
recommending a lawyer and cannot share the case fee.14 

A valid agreement to share fees precludes an action for 
quantum meruit.15 However, if the referring lawyer does 
not work on the case, or share responsibility for it, the 
courts have voided such an agreement and set fees based 
on quantum meruit.16 

Scenario 3 – “The fee-sharing agreement is void 
because it violates New York’s Model Rules”
In this scenario, one lawyer resists sharing the fee because 
the fee-sharing agreement violates New York’s Model 
Rules. If the dispute is only between lawyers, and does 
not impact the client, the courts frown on one lawyer 
wielding the ethics rules as a sword against a colleague. 
They look to see whether the client has been misled or 
deceived, and knows of – and has agreed to – the fee-
sharing agreement.17 If so, they are more likely to find 
that a lawyer resisting payment had freely agreed to be 
bound by the fee-sharing agreement and benefited from 
it.18 

However, other cases hold that a fee-sharing agree-
ment violating New York’s Model Rules is unenforce-
able.19 And the courts are not bound by fee-sharing agree-
ments when setting fees in infant settlement or wrongful 
death cases – even if all lawyers agree on the sharing of 
fees.20 Such agreements constitute only “non-mandatory 
guidance.”21 

Scenario 4 – “Your share of the fee is not calculated 
that way” 
Sometimes, lawyers agree to share fees, but disagree on 
the fee. These disputes include whether the referring 
lawyer should also receive one third of the enhanced 
fee on a medical malpractice case,22 whether the refer-
ring lawyer’s one-third fee share should be reduced by 
the receiving lawyer’s later fee-sharing agreement with 
another counsel,23 and whether a successor lawyer was 
responsible for the fees of appellate counsel as part of the 
fee-sharing agreement.24 

The courts have applied traditional contract principles 
to such issues. Specific, unambiguous language remains 
the coin of the realm. Thus, in Samuel v. Druckman & 
Sinel,25 the Court of Appeals held that the referring law-

Scenario 1 – “I never agreed to share fees” 
In this scenario, there is no express written fee-sharing 
agreement. The case settles. One lawyer claims an agree-
ment to share fees, and the other denies it. These cases 
vary in result. They turn on evidence of an agreement in 
the writings between the lawyers, custom and practice, 
or parol evidence. 

A case on point is Mills v. Chauvin.4 The lawyers were 
former friends and business partners. The referring 
lawyer, Chauvin, sent a case over to Mills, who handled 
the case (the receiving lawyer). The case settled, and the 
referring lawyer claimed that the case was sent to Mills 
for him to handle on a quantum meruit basis. The receiv-
ing lawyer argued that he was entitled to one third of the 
fee, based on his agreement to that effect with Chauvin. 
The trial court and the appellate division found for the 
receiving lawyer. Emails between the lawyers clearly and 
concretely established their intent to share the fee as the 
receiving lawyer indicated, thereby forming a binding 
agreement.5 

Sometimes custom and practice and parol evidence 
establish a fee-sharing agreement, as in Carter v. Katz, 
Shandell, Katz & Erasmous.6 Mrs. Carter was the widow 
of the deceased referring lawyer Bernard Carter. He had 
referred a medical malpractice case to the defendant 
receiving firm on a 50% fee-sharing agreement. The 
dispute arose when he died, the case settled, and no fee 
issued to his estate. 

Mrs. Carter sued the firm for the estate’s 50% of 
the fee and won. The trial court found that (1) Bernard 
Carter had in the past referred 10 cases to the defendant 
firm and had received a 50% fee split on all of them; 
(2) the retainer statement filed with the Second Depart-
ment listed Bernard Carter and the defendant lawyers 
as retained lawyers; and (3) Bernard Carter had worked 
jointly on the case with the defendant law firm. These fac-
tors unequivocally demonstrated that Bernard Carter had 
referred the case under a 50% fee-sharing agreement and 
that his estate was entitled to that share of the fee. 

Scenario 2 – “You didn’t do enough work or share 
responsibility”
The receiving lawyer argues that the referring lawyer 
only did 20% of the work, even though the referring 
lawyer was due 50% of the fee under the fee-sharing 
agreement. The receiving lawyer argues that the referring 
lawyer should receive a fee based on quantum meruit. 

As between these lawyers, the law favors the refer-
ring lawyer. A written agreement between lawyers to 
divide legal fees is valid and will be enforced according 
to its terms, if the lawyer who seeks a share of the fee 
(generally the referring lawyer) contributed some work, 
labor or service toward earning the fee.7 The courts will 
not inquire into the precise value of “some work”;8 there-
fore, the fee split need not be proportional to the work 
performed.9 This is particularly true where the referring 
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4. If the referring attorney is not going to work on the 
case, the fee-sharing agreement must state that the 
each lawyer assumes joint representation for the 
case. 

5. The fee-sharing agreement should state that the cli-
ent’s fee for legal services will not be increased as a 
result of the fee and case sharing between lawyers. 

6. The client must be advised in writing of the above, 
and execute a writing agreeing to the fee sharing. 

7. For lawyers who must file retainer statements, the 
opening filed retainer statement should confirm that 
both lawyers will share the fee and set forth the per-
centages. 

8. These written agreements should be executed when 
a fee-sharing agreement is executed.

9. If there is no fee-sharing agreement, this should be 
confirmed in writing so that the “referring” attorney 
understands this up front. 

10. With in-house referrals such as in the Clark case 
above, the law firm should require that a written 
form for all such referrals be executed by the  

managing partner and the attorney bringing the 
case in. This form should be presented for signature 
when the case is first brought in. This will confirm 
that it is a referral pursuant to the existing fee-
sharing agreement. If executed, that form should 
end disagreement as to whether a particular case 
qualifies or does not qualify as a referral. It will, of 
course, also bring that issue to a head at that time if 
the managing partner will not sign the form. 

These 10 points should prevent lawyers from losing 
referral fees and help them avoid Pyrrhic fee disputes 
with colleagues. It is better for the client, bench, and bar 
that the involved lawyers enjoy the successful client out-
come they originally intended.  ■

1.  Judiciary Law § 491.

2.  Rules of Professional Conduct (22 N.Y.C.R.R. § 1200.0) rule 1.5(g). 

3.  Judiciary Law § 474-a.

4.  103 A.D.3d 1041, 1047 (3d Dep’t 2013); see also Krug v. Offerman, Fallon 
Mahoney & Cassano, 214 A.D.2d 889, 890–91 (3d Dep’t 1995) (ruling on wheth-
er an agreement existed to share fees based on an of-counsel relationship to 
perform workers compensation services for an injured plaintiff represented 
by the defendant firm). 

5.  Mills, 103 A.D.3d at 1047–48. 

6.  120 Misc. 2d 1009 (Sup. Ct., Queens Co. 1983). 

7.  Oberman v. Reilly, 66 A.D.2d 686, 687 (1st Dep’t 1978), lv. dismissed, 48 
N.Y.2d 602, 654 (1979); Grasso v. Kubis, 198 A.D.2d 811 (4th Dep’t 1993).

8.  Samuel v. Druckman & Sinel, LLP, 12 N.Y.3d 205, 210 (2009).

yer was entitled to one third of the entire legal fee in the 
case, just as the fee-sharing agreement said. This was so 
even though the receiving lawyer had retained another 
lawyer to help with Frye motions and to try the com-
plex case, and the efforts of the receiving lawyer and his 
retained lawyer generated the enhanced fee.26 

Scenario 5 – “Yes, we had a referral agreement, but 
you didn’t refer this case”
In Clark v. Vicinanzo,27 general practice attorney Clark 
referred a case to the firm of Vicinanzo and Wollman.28 
The case later settled, generating a $600,000 fee to that 
firm. Clark did not receive his referral fee and sued. Woll-
man answered the complaint and cross-claimed against 
Vicinanzo for 50% of the fee based on an oral fee-sharing 
agreement whereby Wollman would get salary and 50% 
of the fee for any work that he brought in. 

Clark settled with Vicinanzo and Wollman. Wollman 
then tried his cross claim against Vicinanzo for 50% of the 
fee before a judge. The issue was not whether an enforce-
able fee-sharing agreement existed. Vicinanzo conceded 

that it did. Rather, the lawyers disagreed about whether 
Wollman had brought the case in to the firm. Vicinanzo 
said that while Wollman may have been involved periph-
erally, Vicinanzo brought the case in, so there was no 
referral and no 50% sharing of the fee. 

The trial court ruled for Vicinanzo based on conflicting 
and contradictory evidence and self-serving statements 
by the parties.29 The appellate division found no reason 
to disturb the finding of the trial court, which was best 
suited to observe and weigh the credibility of the law-
yers.30 This was a $300,000 lesson for Wollman, if he did 
refer the case to the firm, and an expensive lesson in legal 
fees and time for Vicinanzo if he didn’t. 

10 Ways to Avoid Disputing – or Losing –  
Referral Fees 
No lawyer – or court – enjoys fee-sharing disputes and 
litigation. These disputes are best studied from afar. To 
ensure that vantage point: 
1. Every fee-sharing agreement should be reduced to 

writing signed by the referring and receiving law-
yer. 

2. The fee-sharing agreement must set forth the specif-
ic percentage of the fee that each lawyer will receive. 

3. The fee-sharing agreement should define the fee that 
will be shared, such as the entire fee recoverable in 
the action or, if less, words to that effect. 

If the referring lawyer does not work on the case, or share responsibility  
for it, the courts have set fees based on quantum meruit.
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19.  Hirsch v. Bashian & Farber, LLP, 79 A.D.3d 971, 972 (2d Dep’t 2010); Ford 
v. Albany Med. Ctr., 283 A.D.2d 843, 845–46 (3d Dep’t 2001); Law Offices of 
K.C. Okoli, P.C. v. Maduegbuna, 2008 N.Y. Slip Op. 31142(U) (Sup. Ct., N.Y. Co. 
2008). The rule violated in these cases was DR 2-107, which was in effect at 
the time. 

20.  Wagner & Wagner, LLP v. Atkinson, Haskings, et al., 596 F.3d 84, 89–90 (2d 
Cir. 2010).

21.  Id. at 90.

22.  Samuel, 12 N.Y.3d at 208–10. 

23.  Borgia v. City of N.Y., 259 A.D.2d 648 (2d Dep’t 1999).

24.  Gair, Gair, & Conanson, P.C. v. Stier, 123 A.D.2d 556, 557 (1st Dep’t 1986). 

25.  12 N.Y.3d at 210.

26.  Id.

27.  151 A.D.2d 951, 953 (3d Dep’t 1989). 

28.  This was apparently not a partnership (see Clark, 151 A.D.2d at 953, n.2). 

29.  Id. at 953.

30.  Id. 

9.  Id. at 210; Mills at 1048; Nicholson v. Nason & Cohen, 192 A.D.2d 473, 474 
(1st Dep’t 1993).

10.  Benjamin v. Koeppel, 85 N.Y.2d 549, 556 (1995).

11.  Graham v. Corona Grp. Home, 302 A.D.2d 358, 359 (2d Dep’t 2003).

12.  A. Stanley Proner, P.C. v. Julien & Schlesinger, 134 A.D.2d 182 (1st Dep’t 
1987).

13.  Samuel, 12 N.Y.3d at 210.

14.  Nicholson, 192 A.D.2d at 474.

15.  Oberman, 66 A.D.2d at 687; Jontow v. Jontow, 34 A.D.2d 744, 745 (1st Dep’t 
1970).

16.  Calcagno v. Aidman, 20 Misc. 3d 1132(A) (Sup. Ct., Richmond Co. 2008); 
see also In re Levy, 16 Misc. 3d 1106(A) (Sur. Ct., Nassau Co. 2007). 

17.  Samuel, 12 N.Y.3d at 210; Benjamin, 85 N.Y.2d at 556; Mills, 103 A.D.3d 
at 1047; Reich v. Wolf & Fuhrman, 36 A.D.3d 885, 886 (2d Dep’t 2007); Ballow 
Brasted O’Brien & Rusin, P.C. v. Logan, 435 F.3d 235, 242–43 (2d Cir. 2006); 
Weiser & Assoc. v. Anthony C. Donofrio & Assocs., P.C., 2009 N.Y. Slip Op. 
31393(U) (Sup. Ct., N.Y. Co. 2009). 

18.  Cook-Zwiebach v. Oziel, 2011 N.Y. Slip Op. 52194(U) (Sup. Ct., N.Y. Co. 
2011).
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The trial courts are entrusted with the duty of gate-
keeper when reviewing the admissibility of scien-
tific expert testimony. The intention is to eliminate 

junk science and ensure jurors only hear reliable expert 
testimony which will assist them in understanding key 
issues of fact presented at trial.1 Over the years, case 
law has defined the trial court’s “gatekeeper” role and 
outlined particularized standards for determining admis-
sibility of scientific expert testimony at trial. This article 
will discuss the development of this standard of review. It 
will also examine the application of this standard in two 
notable and high-profile Florida cases – State of Florida v. 
Casey Marie Anthony2 and Sybers v. State.3

Development of the Trial Court’s Gatekeeper Role in 
Evaluating Scientific Expert Testimony
The 1911 case of People v. Jennings4 was a case of first 
impression regarding the admissibility of expert testi-
mony for fingerprint identification.5 “Jennings paved the 
way for the introduction of expert testimony regarding 
fingerprint evidence in several states, including New 
York.”6 In Jennings, the state proffered four qualified 
expert witnesses in support of the prosecution in a mur-
der case. The experts compared points of resemblance in 
photographs of the fingerprints found on the railing at 
the crime scene to Jennings’ fingerprints. Based on this 
comparison, they opined that the fingerprints on the rail-
ing matched Jennings’.7 In ruling the expert fingerprint 

identification was admissible evidence, that court com-
pared fingerprints to photographs, x-rays, and evidence 
retained from a microscope – all of which are admissible 
evidence.8 It found a “scientific basis for the system of 
finger print identification” and established the “general 
and common use” standard, holding that scientific expert 
testimony is admissible when it “is in such general and 
common use that the courts cannot refuse to take judicial 
cognizance of it.”9

In the 1923 case of Frye v. United States,10 the Court of 
Appeals of the District of Columbia established a “gen-
eral acceptance” standard, which New York has adopted 
as its standard of review for scientific expert testimony. 
Frye appealed his second-degree murder conviction, 
alleging the trial court erred in precluding the testi-
mony of his expert regarding results of a “deception 
test” (also known as a polygraph test), which measures 
rises in blood pressure.11 Appellant argued that scien-
tific experiments have demonstrated that blood pressure 
rises as a result of nervous impulses associated with 
conscious deception or falsehood, and that his deception 
test results (which lacked such rises) should have been 
admitted into evidence.12 

The Court of Appeals upheld the lower court’s ruling 
on the inadmissibility of expert testimony on the results 
of a deception or polygraph test. In so ruling, the court 
established a “general acceptance” standard of review for 
scientific expert testimony. It held:

HON. WILLIAM J. GIACOMO (B.S. Boston College, J.D. Pace University 
School of Law) is a Justice of the Supreme Court, 9th Judicial District. He 
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the admissibility of scientific expert testimony under 
Federal Rule of Evidence 702: 
1. whether the theory or technique has been tested in 

the expert’s community,
2.  whether the theory or technique has been subject  

to peer review,
3.  any potential rate of error,
4.  whether the theory or technique is generally  

accepted in the expert’s community.24

In General Electric Co. v. Joiner,25 the U.S. Supreme 
Court addressed the issue of the proper standard of 
review by an appellate court in reviewing a trial court’s 
determination on the admissibility of expert testimony. 
In this case, an electrician sued the manufacturer of poly-
chlorinated biphenyls (PCB) after suffering liver cancer, 
allegedly caused by exposure to PCBs during the course 
of his employment. The trial court excluded the plaintiff’s 
expert testimony regarding studies that infant mice sub-
jected to massive doses of PCBs developed cancer.26 On 
the appeal, the Court held that a “[t]rial judge’s determi-
nations regarding the admissibility of expert testimony 
were to be reviewed only for abuse of discretion.”27

“In Kumho Tire Co. v. Carmichael, the [Supreme] Court 
further clarified the extent to which Daubert’s reliabil-
ity standard applies to proffers of evidence under Rule 
702.”28 The plaintiff commenced a product liability suit 
against a tire manufacturer and distributor after the 
plaintiff’s car tire blew out, causing a fatal car accident. 
In applying the Daubert standard, the trial court excluded 
testimony from a tire failure analyst who concluded 
that the blown-out tire was the result of a manufac-
turer or design defect. The Eleventh Circuit reversed and 
remanded, stating Daubert applies only to scientific expert 
testimony (and not a tire failure analyst). In reversing the 
Eleventh Circuit, the Supreme Court held that the trial 
court properly applied the Daubert standard to the non-
scientific expert, stating that “a judge’s basic gatekeeping 
function applies to all expert testimony” and there should 
be no distinction between scientific knowledge and other 
knowledge.29 The Court upheld the preclusion of the 
expert’s testimony due to its unreliability and reason-
ably doubted methodology.30 Therefore, under Daubert, 
General Electric Co., and Kumho Tires rulings:

[C]ourts are free to use a flexible approach for all 
expert testimony in analyzing whether the proffered 
testimony is reliable knowledge. Furthermore, the 
lower courts are insulated from rigorous review by 
the abuse of discretion standard, which is applied in 
all determinations of whether an expert should be 
allowed to testify.31

Is the Trial Court’s Gatekeeper Role Foolproof 
or Can “Junk Science” Make Its Way Into the 
Courtroom? 
The broad standard of review for admitting scientific 
expert testimony places a heavy burden on the trial court 

Somewhere in this twilight zone the evidential force of 
the [scientific] principle must be recognized, and while 
courts will go a long way in admitting expert testimony 
deduced from a well-recognized scientific principle or 
discovery, the thing from which the deduction is made 
must be sufficiently established to have gained general accep-
tance in the particular field in which it belongs.13 

The court held that polygraph test results are inadmis-
sible since such test “has not yet gained such standing 
and scientific recognition . . . as would justify the courts 
admitting [it as] expert testimony.”14 Critics believed the 
Frye standard imposed an unreasonably high standard 
of review for scientific expert testimony, which would 
prevent jurors from considering helpful information in 
determining the outcome of a case.15 Nonetheless, courts 
used Frye’s “general acceptance” standard for evaluating 
scientific expert testimony throughout most of the 20th 
century.16 

In 1975, the Federal Rules of Evidence were adopted. 
Rule 702, which specifically addresses the federal stan-
dard for the admissibility of expert testimony, states that 
a qualified expert may testify in the form of an opinion 
or otherwise when

(a) the expert’s scientific, technical, or other special-
ized knowledge will help the trier of fact to under-
stand the evidence or to determine a fact in issue; (b) 
the testimony is based on sufficient facts or data; (c) 
the testimony is the product of reliable principles and 
methods; and (d) the expert has reliably applied the 
principles and methods to the facts of the case.17

Rule 702 seemed to differ from Frye in that it shifted 
the focus of evaluating expert scientific evidence away 
from the scientific community and onto the judge and 
jurors as triers of fact.18 Thus, the federal standard of 
review varied until the Supreme Court addressed the 
issue in Daubert v. Merrell Dow Pharmaceuticals, Inc.19 

In Daubert, the plaintiff commenced a product liabil-
ity case against the defendant, who marketed the drug 
Bendectin to pregnant women, including the plaintiff, to 
alleviate morning sickness. The plaintiff alleged the drug 
caused birth defects. The trial court precluded the plain-
tiff’s scientific expert studies linking Bendectin to birth 
defects, holding that such studies did not meet Frye’s 
“general acceptance” standard.20 The Supreme Court 
reversed, holding that “[t]he Federal Rules of Evidence, 
not Frye, provide the standard for admitting expert sci-
entific testimony in a federal trial.”21 The Supreme Court 
granted the trial court judge the duty of gatekeeper, 
“requiring trial courts to scrutinize the reliability of any 
expert evidence offered by the parties.”22 As a gatekeeper, 
the trial court judge must assure that the expert testi-
mony derives from scientific knowledge, is “relevant to 
the task at hand,” and “rests on a reliable foundation.”23 
Daubert established four considerations for determining 
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question. To me it sounds like you’re asking can the 
GC-MS determine if it’s a human decomp product, and 
the answer is no. The GC-MS can be used and has been 
validated, and it is my opinion scientifically valid in 
order to identify compounds that can be associated with 
human decomposition.”40 The GC-MS results from the 
carpet sample found several varying peaks identified as 
chloroform, which Dr. Vass characterized as the “largest 
peak in any sample we have ever shot in the 20 years I’ve 
been at Oak Ridge.”41

Dr. Vass also testified as to a second test he performed 
on the carpet sample, referred to as “cryotrapping,”42 
which also identified the existence of chloroform. On the 
basis of these test results, Dr. Vass opined that the amount 
of chloroform detected in the trunk material was 10,000 
times greater that what would typically be expected.43 

Notably, however, he also testified that he detected 
butyric acid (which appears in the early stage of human 
decomposition), yet did not detect valeric acid and propi-
onic acid (which would typically precede butyric acid in 
the human decomposition process).44

In admitting this testimony, the court held that GC-MS 
was “routinely accepted as evidence in courts through-
out Florida.”45 It found that it was the “gold standard” 
test generally accepted in the scientific community to 
identify odors emanating from a decomposing human 
body, as testified to by both Dr. Vass and the defense 
expert, Dr. Kenneth Furton, and as demonstrated by Dr. 
Statheropoulos’ widely cited scholarly article.46 The court 
held that the fact that Dr. Furton used the same GC-MS 
data and arrived at a different expert opinion than Dr. 
Vass47 only presented an issue for the jury regarding the 
weight of the evidence as opposed to the admissibility of 
such evidence.48

The trial court’s decision to admit the DOA analysis 
and Dr. Vass’ observation regarding the odor was con-
troversial. DOA analysis is in its infancy and opponents 
of its admissibility argue that it is premature to deem 
such analysis as generally accepted in the scientific com-
munity. As previously discussed herein, the Frye court 
unequivocally precluded scientific expert testimony that 
“has not yet gained such standing and scientific recogni-
tion . . . as would justify the courts admitting [it as] expert 
testimony.”49 Yet, after the Frye hearing, the trial court in 
the Casey Anthony case nonetheless admitted the novel 
DOA analysis.

Sybers v. State50 concerned William Sybers, a medical 
examiner, who was convicted of the first-degree murder 
of his wife, allegedly by injecting her with two doses of 

to examine proffered scientific evidence and determine 
its reliability. This may result in admitting scientific tes-
timony which is nonetheless unreliable or disputed in 
the scientific community. The court’s role as gatekeeper 
has figured prominently in two high-profile Florida cases 
– State of Florida v. Casey Marie Anthony32 and Sybers v. 
State.33 

In the Casey Anthony trial, prosecutors argued that 
Anthony’s daughter Caylee was poisoned with chloro-
form34 and then suffocated when duct tape was placed 
over her mouth and nose. The girl’s body was found 
in a field near the family home six months after she 
disappeared; her remains were too decomposed for an 
exact cause of death to be determined. The state offered 
Dr. Arpad Vass as an expert on the issue of the chemi-
cal makeup and odor analysis of decomposing human 

remains. The defense moved to exclude decomposition 
odor analysis (DOA) performed on a carpet sample taken 
from the trunk of a vehicle used by Ms. Anthony and 
any “testimony relating to any air, carpet samples, or 
paper towels” by Dr. Vass, claiming it was unreliable evi-
dence.35 Under the standard set forth in Frye, this was a 
case of first impression in the state of Florida, addressing 
the admissibility of DOA evidence. The court applied the 
Frye test to determine whether the scientific evidence was 
“sufficiently established to have gained general accep-
tance” in the scientific community.36 The court admitted 
Dr. Vass as an expert and allowed him to testify regarding 
the odor of human decomposition in the carpet sample 
taken from the trunk, finding that Dr. Vass’ extensive 
training and experience rendered his expert opinion on 
the odor emanating from the sealed carpet sample reli-
able and admissible.37 

The court also admitted the DOA analysis evidencing 
early decomposition odors found in the carpet. Dr. Vass 
testified at the Frye hearing that a colleague, Dr. Marcus 
Wise, an analytical chemist, removed air from the carpet 
sample with a syringe and injected said air into a Gas 
Chromatography Mass Spectrometry (GC-MS) detector. 
He testified that the FBI lab as well as GC-MS expert and 
noted author Dr. Statheropoulos used GC-MS to deter-
mine the chemical compounds of human decomposi-
tion.38 Interestingly, when asked by the defense if GC-MS 
was generally accepted in the scientific community as 
the instrument used to measure levels and specific com-
pounds for human decomposition, he replied: “Well, I 
would say that GC-MS can do that, yes.”39 When pressed 
by the defense if it was generally accepted science, he 
simply stated, “Well, sorry, I just don’t understand your 

The trial courts are entrusted with the duty of gatekeeper to eliminate 
junk science and ensure jurors only hear reliable expert testimony.
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of embalmed tissue samples that he knew did not contain 
succinylmonocholine to make sure that there were no 
outside contaminants and that succinylmonocholine was 
not a naturally occurring product in embalmed tissue.58 
Furthermore, the defense also offered expert testimony 
from Dr. Ashraf Mozayani (the chief toxicologist and 
laboratory director of the Houston, Texas medical exam-
iner’s office) and Dr. Graham Jones (the director of the 
medical examiner’s toxicology laboratory in Edmonton, 
Alberta) to demonstrate the possibility that the succinyl-
monocholine detected in the victim’s body was present 
by natural occurrence. 

In Sybers, the trial court had to consider the reliability 
of the scientific expert testimony proffered for admission 
at trial. In addition to the reliability and general accep-
tance of the scientific testing methods, the court arguably 
should have given greater weight and consideration to the 
reliability and general acceptance of the validity of such 
test results when testing a body which was immediately 
embalmed and recovered for testing nine years later.59 
Sybers’ defense experts, Dr. Mozayani and Dr. Jones, tes-
tified that Dr. Ballard’s failure to validate his methodol-
ogy was unsound, especially when he could have done so 
by testing other embalmed tissue specimens.60 They also 
questioned Dr. Ballard and Mr. LeBeau’s failure to pub-
lish their work detailing their methodology or subjecting 
it to peer review. They opined that “succinylmonocholine 
could not be detected within the tissues after two years 
when the tissues were embalmed 90 minutes after death 
and immediately preserved in a freezer.”61 

Collectively, this information before the trial court 
should, at the very least, have cast doubt on the reli-
ability of Dr. Ballard’s scientific test results given the 
condition of the subject body. In its ruling, the trial court 
simply stated that the state’s expert satisfied the Frye test 
by proving that the individual steps of his testing meth-
ods were generally accepted by the scientific commu-
nity without any consideration of these additional factors 
which could impact the reliability of such test results and 
might have rendered the test results unacceptable within 
the scientific community.62

Conclusion
The trial courts have been entrusted with the duty of 
being a gatekeeper with regard to the admissibility of 
scientific expert evidence. Case law and the enactment of 
Federal Rule of Evidence 702 have established the stan-
dard of review for trial courts to consider the admissibil-
ity of such evidence. The ultimate goal is to admit reliable 
and generally accepted scientific evidence that will assist 
a jury in understanding key issues at trial. Nevertheless, 
despite the substantial case law and Rule 702, it is not 
a foolproof or error-free standard. The Casey Anthony 
trial depicts how novel science of DOA or “air science” 
may result in the admissibility of potentially unreliable 
evidence which may later be refuted by further advance-

succinylmonocholine.51 Immediately after his wife was 
found dead, instead of ordering an autopsy, Sybers had 
the body embalmed. Nine years later, the victim’s body 
was exhumed and tested and evidence of succinylm-
onocholine was found in her embalmed tissues. Sybers 
was tried and convicted of her murder. Sybers appealed 
the conviction, arguing that “the trial court commit-
ted reversible error when it admitted, following a Frye 
hearing, expert testimony based on tests purportedly 
establishing the presence of succinylmonocholine in the 
victim’s embalmed tissue nine years after the victim’s 
death.”52 At the Frye hearing, Dr. Kevin Ballard, the 
state’s expert, testified that he had developed a “unique” 
test known as the 

“bench procedure” for quaternary ammonium com-
pounds in biological specimens which he used to test 
embalmed tissue from appellant’s deceased wife for 
the presence of succinylcholine, . . . which is lethal in 
sufficient doses.

. . .

[H]e validated his methodology by using the “stan-
dard addition” method, which was generally accepted 
in the scientific community.53 

The trial court admitted Dr. Ballard’s expert testimony, 
finding that the individual steps used by Dr. Ballard to 
validate his methodology were generally accepted in 
the scientific community.54 However, on appeal, the trial 
court’s decision was reversed and the case was remanded 
for a new trial.55 In its ruling, the appellate court stated 
that the Frye test is “designed to ensure that the jury will 
not be misled by experimental scientific methods which 
may ultimately prove to be unsound.”56 The court held:

[The] State has failed to carry its burden of establish-
ing by “independent and impartial proof” that the 
scientific principles underlying the testing, i.e., that an 
unstable compound like succinylmonocholine can be 
preserved in nine-year-old embalmed tissue and that 
it could come only from an injection of succinylcho-
line, are generally accepted in the relevant scientific 
community.57

This raises the question of whether the trial court in 
Sybers fulfilled its obligation as gatekeeper and adequate-
ly probed the witnesses to determine whether the state’s 
expert testimony and testing methodology were reliable 
and “generally accepted” in the scientific community. The 
record shows that the defense in Sybers presented evidence 
to dispute the state’s expert theory that succinylmono-
choline can only be present in a human body by injection. 
In fact, one of the state’s own experts, Marc LeBeau, Unit 
Chief Supervisory Chemist in the Toxicology Department 
of the FBI Laboratory, in Quantico, Va., acknowledged 
the possibility of such substance being present as a result 
of contamination or as a naturally occurring substance 
within the human body. He performed tests on a number 
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Introduction
The role of a sports official is an unusual one. It can be 
argued that, in effect, sports officials are quasi govern-
mental officials – akin to judges or traffic police or admin-
istrative hearing officers. Government officials under the 
law are given superior protection or immunities, since 
it is recognized that they need to do their jobs without 
undue exposure or recrimination. In the current legal 
environment under the vast majority of cases, officials are 
given the benefit of the doubt when misfortune occurs.

There are thousands of sports officials in the United 
States, participating in everything from pickup leagues 
to professional sports. The vast majority of officials get 
nominal pay and do this predominantly as an avocation. 
They are motivated by their love of the sport, the physi-
cal activity and thrill of athletic competition, community 
service and so forth. When the contestants take the field, 
they might not like the officials, but all respect the neces-
sity of their presence to fairly control the contest and rule 

on the play. Leagues can easily ask players or coaches not 
participating in the contest to officiate, but instead rely on  
impartial third-party officials.

What else does the role of the official entail? Is it to 
create a “safety bubble” over the participants, so nothing 
bad happens even in sports with hazardous activity? Is it 
to maintain some sort of Orwellian control of the game 
so people’s innately aggressive behavior is minimized 
so there are no “cheap shots” or dangerous behavior on 
behalf of the participants? Are the officials (as well as the 
league and school authorities) liable when bad things 
happen, notwithstanding the assumption of risk of the 
participants and the behavior of the participants?

Thankfully, the vast preponderance of case law shows 
that the world has not gone mad. While people always 
can and will sue for anything, a sports official is not 
responsible for making sure bad things do not hap-
pen. Nor is the official responsible for the irresponsible 
conduct of participants under a broad theory that had 
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when a referee’s conduct constitutes gross negligence, 
substantially departing from the necessary standard of 
officiating.

The requirement of gross negligence by a sports offi-
cial, rather than mere negligence, makes sense because 
few individuals would be willing to officiate if their mere 
negligence would result in personal liability for injuries 
sustained by players.9 There is no disputing that the acts 
of sports officials can cause serious injuries, especially 
to players. A well-publicized incident occurred in the 
NFL in 1972, when All-Pro linebacker Charles “Bubba” 
Smith10 was injured while playing for the Baltimore Colts 
in a pre-season game against the Pittsburgh Steelers. 
While running toward the sidelines after an interception, 
Bubba Smith leaped over fallen players and struck the 
aluminum sideline marker, which was still stuck in the 
ground – rather than having been allowed to fall. Bubba 
Smith sued the NFL and the game official. After a mistrial, 
a second jury found for the defendant. However, the case 
is significant as it was the first time that a sports official 
could possibly have been found liable for negligence dur-
ing an athletic event. The case was not dismissed against 
the game officials and was allowed to go to the jury. The 
Smith court opined that any standard that would allow 
referees and umpires to be liable on a mere negligence 
approach would undoubtedly discourage those who vol-
unteer or participate as referees, as they would be putting 
themselves at a greater legal and financial risk without 
receiving substantial, if any, monetary benefit.

Thirty-six years later, in 2008, University of Houston 
wide receiver Patrick Edwards broke his leg, just after 
half time, during a football game against Marshall Uni-
versity. A metal cart used by the Marshall University 
band was parked a few feet behind the south end zone 
and Edwards ran into it while trying to catch a long 
pass.11 In addition to the pain, suffering and $30,000 in 
medical bills, Edwards faced the possibility that the com-
pound fracture, which required having a rod inserted into 
his lower right leg, jeopardized his potential NFL career.

Edwards sued Marshall University, Conference USA 
and the game referee, citing the NCAA football rules 
requiring that “all markers and obstructions within the 
playing enclosure shall be placed or constructed in such 
a manner as to avoid any possible hazard to players.” The 
case settled for $250,300.12

The requirement that officials ascertain that the play-
ing fields are in safe condition is long-standing. For 
example, in Forkash v. City of New York,13 the plaintiff was 
injured during the semifinal game of a softball tourna-
ment, sponsored by the City Department of Parks and the 
New York Daily Mirror.

All players testified that the outfield contained shards 
of glass from numerous broken bottles and that, prior 
to the game, they had told a uniformed New York City 
Parks Department supervisor, who was also acting as 
umpire, that the field was not in suitable playing condi-

the referee controlled the game better that would have 
prevented a participant from engaging in dangerous and 
illegal conduct. Under controlling law, a sports official 
is held to a standard of gross negligence. While not the 
same immunity enjoyed by governmental officials, it is 
preferable to a standard of mere negligence.

Case Law
To be sure, no one goes to a sporting event for the pur-
pose of watching the referees. Except in rare circumstanc-
es, for example, when the NFL replaced the replacement 
referees,1 or when referees make a favorable, although 
perhaps dubious, call in their team’s favor,2 fans tend not 
to cheer for referees.3

Yet, referees are the only ones participating in the 
event who are not invested in which team prevails. They 
act simultaneously as participant and spectator, “active 
when they run up and down the field alongside players, 
yet detached when they make swift, impartial decisions 
in the midst of intense competition.”4

Referees in sport are often placed in difficult situa-
tions, needing to react immediately without time to con-
template their action. Although taking one’s time to react 
is usually considered a virtue, in the context of sports, 
hesitancy by the referee can be construed as uncertainty, 
resulting in increased questioning of on-field decisions.5

Liability
Few people will volunteer to referee sporting events if, in 
addition to accepting the risk of being criticized by play-
ers, coaches and fans, they also risk potential legal liabil-
ity. In this regard, efforts to protect athletes from concus-
sions can potentially place officials at risk when a player 
who suffers a concussion files a claim, not only against a 
coach or the team physician, but also the referee, on the 
theory that the referee knew, or should have known, that 
the player was dazed and confused and should not have 
been allowed to re-enter the athletic contest. Legislation 
designed to protect players from concussions can have 
the effect of bringing referees directly into the line of fire.

For example, last year in Ohio, a bill intended to pro-
tect athletes from concussions required coaches or offi-
cials to remove a player from a game or practice should 
the athlete show signs of a concussion or be suspected 
of suffering from a concussion. Although the proposed 
legislation contains some immunity for coaches, the Asso-
ciation of Coaches objected to the legislation, concerned 
that the net effect of the bill would be to increase legal 
liability for volunteers in youth sport organizations.6 A 
number of states have already passed legislation that 
limits the liability of referees and/or define assaults on 
sports officials as crimes.7

Although it has been argued that there should be a 
way to sue sports officials for “referee malpractice,”8 
courts are generally loath to substitute their judgment 
for that of an official and, in practice, intervene only 
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the appellate court noted that umpires have considerable 
discretion, noting,

testimony confirms what is the common understand-
ing of the umpire’s task. In the absence of exceptional 
circumstances, a softball umpire, when confronted 
with unruly behavior by a player that arguably con-
stitutes unsportsmanlike conduct, faces a spectrum 
of discretionary options. At one end of the spectrum 
is taking no action; at the other end is ejection of the 
player or suspension of the game. In between are 
warnings and other appropriate disciplinary action. 
The umpire has discretion, within the spectrum, to 
respond to the offensive behavior in the manner that 
the umpire finds to be most appropriate in the given 
circumstances.18

The court noted that the plaintiff had failed to produce 
expert testimony to establish that the applicable standard 
of care was breached by either or both of the umpires. 
Further, the fact that the two umpires had improperly 
failed to act in response to two earlier incidents in the 

game (tossing a bat toward other bats and taunting) was 
insufficient to allow a jury to decide whether the umpires 
breached a duty to the plaintiff.19

Similarly, in Zajaczkowski v. Connecticut State Soccer 
Association, Inc.,20 the plaintiff was playing in an adult 
soccer game in Stamford, Connecticut, as a member 
of the Polonia Stamford Soccer Team. While scoring a 
goal, the plaintiff collided with the goalkeeper from 
the opposing team and sustained personal injuries. The 
plaintiff sued the Connecticut State Soccer Association, 
Inc. and the Amateur Soccer League of Connecticut but 
failed to sue the referee who had supervised play. Nor 
did the plaintiff sue the City of Stamford, which owned 
the playing field, or the goalkeeper who injured the 
plaintiff.

Among the claims made by the plaintiff was that the 
defendants failed to properly supervise the officials pro-
vided to referee the game, failed to train the officials and 
permitted the game to continue, while knowing it was 
not being properly officiated to prevent violent behavior 
and violation of the rules. In granting the defendant’s 
motion for summary judgment, the court noted that 
neither the plaintiff nor his manager nor members of 
his team complained to the referee regarding the condi-
tion of the playing field or any violent level of play. Nor 
did any player or coach request that a referee stop the 
game. Accordingly, there was insufficient evidence of 

tion. The supervisor had the infield, not the outfield, 
cleared with a large broom. At the end of the first inning, 
players again complained to the supervisor/umpire 
about the condition of the outfield but were told that the 
brooms had already been put away, it was getting dark 
and they should “just get out there and play.”14 The two 
outfielders (both 18 years old) did what they were told 
and continued to play.

In the fifth inning, when it had already grown quite 
dark, a ball was lined to the outfield. The plaintiff, run-
ning toward the ball while trying to make a play, tripped 
on a piece of glass in the field and collided with a second 
outfielder, who was also trying to catch the ball.

In the litigation that ensued, defendant City of New 
York successfully moved to dismiss the complaint, stating 
there were no questions of fact for the jury. On appeal, a 
unanimous First Department reversed, stating that the 
jury should decide the questions. The plaintiffs were 
of “impressionable years,” and their obedience to the 
umpire, which was “in baseball proverbially a dominat-
ing and inflexible figure,”15 created an issue of fact for the 

jury to decide whether the players may not have had a 
choice “when they knew that disobedience might disturb 
a sporting event sponsored and planned by the city and 
already in progress, might perhaps prejudice their team, 
perhaps harm their own reputations.”16

Reasonableness
For an example of the courts applying a reasonableness 
standard when reviewing the decisions of a referee, 
consider Santopietro v. City of New Haven,17 where a soft-
ball game in an organized league in New Haven, Con-
necticut, went out of control. Players started cursing, 
taunting members of the other team, kicking a garbage 
can, throwing bats on the ground and their gloves on 
the pitcher’s mound, and engaging in other ungentle-
manly behavior. Two defendants served as umpires for 
the game.

In the sixth inning, after hitting a fly ball to the out-
field, one of the players intentionally flung his bat toward 
the backstop. The bat passed through the backstop and 
struck the plaintiff, a spectator, in the head, fracturing his 
skull and causing other serious injuries. The plaintiff was 
not on the field of play; he was watching his son play in 
another game on an adjacent field.

The two umpire defendants moved for directive ver-
dict in their favor, which was granted. On appeal, the 
dismissals were sustained. In affirming the dismissal, 

What does the role of the official entail? Is it to create  
a “safety bubble” over the participants, so nothing bad  

happens even in sports with hazardous activity?
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the referee tossed a weighted penalty flag. Although the 
NFL allegedly instructed its referees to weight penalty 
flags with popcorn kernels, the official in question used 
BBs.25 In 2001, Brown sued the NFL for his personal inju-
ries, seeking $250 million, stating that the flag incident 
prematurely ended his career; but he did not sue the 
referee who threw the flag. Instead, Brown sued the NFL 
for alleged negligent training of its officials.26 According 
to reports, Brown settled in 2002 for between $15 million 
and $25 million.27

In 2012, the New York Times reported in a front-page 
article28 about a Pop Warner pee wee game in Massa-
chusetts. The game, with players as young as 10 years 
and none weighing more than 120 pounds, resulted in so 
many injuries that one team no longer had the required 
number of players to participate – five pre-adolescent 
boys sustained head injuries. The officials did not inter-
vene. Some parents accused the other team’s players 
of deliberately trying to hurt their sons, and one coach 
accused the other coach of not properly training his team 
and jeopardizing them by not forfeiting. The league offi-
cials suspended both coaches for the rest of the season, 
and the referees who oversaw the game were barred from 
officiating any more contests in the league.

An October 2009 high school soccer match in Michi-
gan resulted in a 14-year-old player nearly losing his leg 
as a result of injuries sustained from being kicked by an 
opposing player. Suit was filed against the two referees on 
the theory that they had failed to control overly aggres-
sive play. Close to 40 depositions were taken, including 
testimony from teammates and spectators. The referees 
contended that they did not see the player (who was also 
a defendant) who kicked the plaintiff engage in aggres-
sive behavior and that with two referees, they could not 
cover the entire field. Ultimately, the case settled, on con-
fidential terms, for $300,000.29

In Aboubakr v. Metropolitan Park District of Tacoma,30 a 
highly competitive baseball game between two teams of 
18-year-olds included taunts and cursing. At one point, 
the home plate umpire warned the teams to calm down 
and to stop cursing or he would end the game. The game 
ended; the teams engaged in the traditional handshake, 
which, in retrospect, turned out to be a bad idea because 
during the handshake a fight broke out between Streets 
and Carter, two opposing players. The fight was quickly 
broken up, and one manager took his team off to left field 
(literally) for a customary after-game talk.

At the end of that meeting, the opposing teams started 
fighting, and one player picked up a baseball and threw it 
toward the opposing team, striking the plaintiff in the eye 
and causing serious injuries. By that time, the game had 
concluded, and the field had been cleared for approxi-
mately 15 minutes before the incident occurred. The two 
umpires assigned to the game had already collected the 
bases and were standing safely across the street, out of 
harm’s way.

negligence regarding the acts taken, or not taken, by the 
referee during the game.

Where a referee acts reasonably, liability will not be 
imposed when a player suffers a personal injury in the 
course of an officiated contest. In Pape v. State,21 the claim-
ant sustained personal injuries playing an intramural 
floor hockey game in the gym of the State University 
of New York at Albany. After stealing the puck from an 
opposing player, a second player from that team knocked 
the puck away from the claimant. The claimant grabbed 
the second player by the legs, just above the knees, and 
attempted to tackle him. The second player grabbed and 
flipped the claimant and fell on the claimant’s neck, frac-
turing his cervical spine. At trial, Court of Claims Judge 
Modugno found that the incident occurred because the 
claimant attacked the second player – it was not attribut-
able to a lack of supervision and training by the referees. 
On appeal, a unanimous Third Department sustained the 
verdict below, finding that there was no basis to disturb 
the finding that the referees had not committed a lapse 
of duty; in any event, “the referee’s officiating was not a 
proximate cause of the injury.”22

Best Intentions
When umpires seek to reduce the risk to participants, they 
can themselves be at risk of a lawsuit. In May 1995, dur-
ing a Little League game in Colorado, the umpire picked 
up a bat lying in the path of a player running from third 
to home and tossed it away, striking 10-year-old Austin 
Wright, who was standing in the on-deck circle, waiting 
his turn to bat. The bat hit the boy in the face, shattering 
five of his permanent teeth and cutting his upper lip.

Nine years later, Wright filed a lawsuit against the 
umpire who had tossed the bat. The junior baseball 
league and the umpire argued that there was no liability 
because Wright’s father had signed a waiver releasing the 
league from any claims of negligence or injury to his son. 
Jefferson County District Judge Margie Enquist agreed 
and dismissed the lawsuit prior to trial. In 2006, the Colo-
rado Court of Appeals reversed the dismissal and stated 
that the case should proceed to trial since the waiver did 
not exempt those who acted grossly negligently, willfully 
or wantonly. Appellate Judge Daniel Taubman ruled that 
“[i]f a base runner had been approaching home plate, 
[the umpire’s] conduct may have been negligent because 
he might have simply thrown the bat in a manner that 
a reasonably careful person under the same pressure to 
prevent an injury would not have done.”23 The Appellate 
Court also noted that the conduct of an umpire may rise 
to legal liability if the umpire grabbed the bat and con-
sciously decided to throw the bat into the on-deck circle.24

Another such incident occurred in 1999, during an 
NFL game between the Cleveland Browns and the Jack-
sonville Jaguars. Orlando “Zeus” Brown, a 6-foot, 7-inch 
360-pound offensive tackle for the Browns, suffered a 
significant, career-ending eye injury after being hit when 
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shake the hands of his opponents, one punched him and 
a full-scale brawl broke out where the plaintiff was struck 
in the eye and lost consciousness.

In the lawsuit he brought against the soccer league, 
the plaintiff established that security guards were pres-
ent during most of the games he previously played at the 
league’s arena; and that on at least three occasions, he 
saw the security guards intervene when players fought 
or argued, successfully preventing those situations from 
escalating. However, on the night in question, the plain-
tiff saw no security guards, and records obtained from 
the soccer club showed that the security guards were not 
paid for the date in question.

In denying the defendant’s motion for summary judg-
ment, the court pointed out that the absence of security 
guards on the date in question made a material issue of 
fact as to whether adequate safeguards were taken, which 
would have prevented the assault from taking place:

The question posed by Talasazan is why the guards 
were not present the night he was injured. Respon-
dents have never addressed that question and we 
are left to speculate why guards were present some 
nights and not others. Given the statistical frequency 
of fights and the absence of any such explanation by 
the respondents, we believe it was highly foreseeable 
that fights could occur at any game, making the need 
for guards at every game just as foreseeable.35

Despite the fact that it would appear to be a good idea 
for referees to be present during the traditional post-game 
handshake between players, the Massachusetts State Bas-
ketball Officials Association (MSOBA) filed a lawsuit in 
court in 2008 seeking a temporary injunction challenging 
the ruling by the Massachusetts Interscholastic Council, 
a committee of the Massachusetts Interscholastic Athletic 
Association, that referees in all team sports remain at the 
competition site until after the handshake ceremony has 
concluded.

At a hearing in Worcester, Massachusetts, Superior 
Judge Christine M. Roach rejected the claim by the refer-
ees that being present during the traditional handshake 
could subject them to physical harm. MSOBA argued that 
the rule would put its members in danger from fans and 
coaches who were upset at calls made during the game. 
In a courtroom filled with referees, high school adminis-
trators and officials, the court ruled that the referee orga-
nization had “not met [its] burden to demonstrate the 
required level of imminent, non-speculative, substantial, 
and irreparable harm to [the referees’] physical, reputa-

The injured player filed a lawsuit against the park 
district, the umpires, the coaches and the player who 
threw the ball. The defendants, other than the player 
responsible for the accident, moved for summary judg-
ment, and the trial court dismissed the claim. On appeal, 
the court affirmed.

With respect to the umpires, the plaintiff argued that 
they had breached their duty to adequately control the 
game, specifically the verbal taunting between the teams, 
thereby allowing the situation to escalate into physical 
violence. The plaintiff contended that the umpires should 
have taken greater steps to control the situation, includ-
ing stopping the game, to prevent the incident that took 
place.

The Appellate Court noted that umpires in athletic 
events can be held liable only if the player who commit-
ted the act had a “known propensity toward violence or 
there was a total absence of supervision.”31 The court 

found no evidence to support the plaintiff’s claim that 
the player in question had a known propensity for vio-
lence, or that the umpires were aware that he posed any 
physical harm. Nor was there any evidence to establish 
that the player had fought with other boys in the past or 
had a reputation for violence although, prior to the ball-
throwing incident, the player in question had wrestled 
with one of the opposing players.

[T]he evidence reveals nothing about Streets’ behavior 
to suggest that he would throw a baseball at someone 
with malicious intent. Moreover, Aboubakr admitted 
that he did not anticipate anything more happening 
once [coach] Emerson walked [player] Streets across 
the field. Thus, [plaintiff] fails to show that the umpires 
or Emerson had any knowledge of any propensity for 
violence by Streets that should have prompted them to 
take more stringent precautions.32

Although the plaintiff argued that the umpire should 
have stopped the game in order prevent any possible 
physical fight, the court concluded that “there is simply 
no way of knowing whether the umpires could have done 
anything to prevent the bad feelings between Streets and 
Carter from boiling over. Aboubakr also suggests that the 
umpires could have stopped the game during play, but 
such an act may well have increased the tensions rather 
than defused them.”33

Regrettably, Aboubakr is not the only instance when 
the post-game handshake resulted in violence. In Talasa-
zan v. Northridge Arena Soccer League, Inc.,34 the plaintiff 
had finished playing a soccer match. When he went to 

Regrettably, Aboubakr is not the only instance when  
the post-game handshake resulted in violence.
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the age of 11 and the older one injures a player from the 
opposing team, could the referee be held liable for allow-
ing the 13-year-old to play?40

In May of 2013, a discussion in Australia concerned the 
potential liability of a referee for not sending a “bloke” off 
the field in a rugby match after repeated incidents of seri-
ous foul play, should that player remain on the field and 
injure another player. In response to this situation, Bill 
Harrigan, the director of referees of Australia’s National 
Rugby League (NRL), “brushed off questions over on-
field officials’ liability in cases of serious injuries,” stating 
“[t]he NRL’s got insurance. The refs are covered.”41

Economic Loss
Few sporting events in the United States create as much 
passion as college basketball. In 1982, during the final sec-
onds of a Big Ten basketball game between the University 
of Iowa and Purdue, veteran referee Jim Bain called a foul 
on an Iowa player, awarding two free-throws to Purdue, 
resulting in a Purdue victory. The loss eliminated Iowa 
from the Big Ten championship.

A few days after the game, John and Karen Gillespie, 
who operated Hawkeye John’s Trading Post, a store 
in Iowa City specializing in University of Iowa sports 
memorabilia, began marketing T-shirts showing a man 
with a rope around his neck captioned, “Jim Bain Fan 
Club.” Bain then sued the Gillespies for injunctive relief 

tion, or financial interest.”36 Indeed, the presence of the 
officials during the handshake might prevent instances 
such as those in Aboubakr and Talasazan.

The role of a referee in enforcing the rules, especially 
those related to safety, was presented in Carabba v. Ana-
cortes School District No. 103.37 There the plaintiff, a high 
school student, sued for serious injuries sustained while 
participating in a high school wrestling match. Spe-
cifically, he alleged that the referee failed to adequately 
supervise the contestants, permitting his attention to be 
diverted from the actions of the match, thereby allowing 
an illegal and dangerous hold to be applied, and failing 
to cause that hold to be broken, resulting in personal inju-
ries. Specifically, in a match between two boys wrestling 
in the 145-pound-weight division, one boy was applying 
a half nelson, trying to roll the plaintiff into a pin position. 
The referee, noticing a separation between the two mats, 
moved to close the gap between the mats to prevent the 
boys from rolling off the main mat and onto the bare floor. 
His attention diverted, one of the contestants applied 
what many of the eyewitnesses saw as a full nelson. As 
the round ended, the plaintiff was unable to move; a 
major portion of his spinal cord had been severed, result-
ing in permanent paralysis of all voluntary functions 
below the level of his neck.

The case was submitted to the jury solely on the issue 
of the referee’s negligence. The trial court ruled that 
the referee was acting as the agent of the school district 
when he refereed during the match. The jury returned 
a verdict for the defendants and the plaintiff appealed. 
On appeal, the Appellate Court reversed the judgment 
and remanded the matter for a new trial, finding that 
the school district, through the actions/inactions of the 
referee, owed a duty to the student participants. Accord-
ingly, any negligence of the referee was imputed to the 
defendant school district.

Referee Liability Abroad
Lawsuits against referees are not restricted to the United 
States. In 2013, in Australia, a physiotherapist went onto 
the field during a rugby match to tend to an injured 
player. She was struck by other players as play continued 
while she was still on the field, suffering serious injuries, 
including a crushed vertebra, a $30,000 medical bill for 
spine surgery and, she  claimed, an 80% loss of income.38 
The suit included as a defendant the referee for allowing 
play to continue while an “obviously injured” player 
was lying on the ground nearby. The referee denied that 
he was under an obligation to stop play by blowing his 
whistle and stated that he did not regard the condition of 
the injured player to be serious.39 That suit is presently 
pending.

Rugby is, indeed, a contact sport. A study in South 
Africa noted the rise of personal injury claims in rugby 
injuries among youths in that country and asked if a 
13-year-old plays in a game intended for those under 
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zations and related individuals to expend money, time, 
and resources to defend against such litigation. Under 
the circumstances, public policy considerations evi-
dently weigh against Mayer and his various claims.47

To which we add, Amen!

Conclusion
Let’s take an historical perspective. In 1940, during a foot-
ball game between visiting Cornell, entering the game 
with an 18-game unbeaten streak, Dartmouth, the home 
team underdog, led 3-0 and field conditions made it dif-
ficult for either team to move the ball.48 Late in the fourth 

quarter, Cornell had a first down at the Dartmouth 6-yard 
line. Cornell failed to score on four downs. Nevertheless, 
the linesmen signaled Cornell still had possession, and 
the referee agreed. On the next play, with nine seconds on 
the clock, Cornell scored on a touchdown pass and won 
the game 7-3 with benefit of the “fifth down.”

After the game was over, officials reviewed the film 
and discovered their error.49 The following day, the Cor-
nell players, football coach, acting athletic director and 
president agreed that Cornell should send a telegram 
to Dartmouth offering to forfeit the game. Dartmouth 
accepted the forfeit.50

In 1990, 50 years later, during a football game between 
Colorado University and Missouri University, underdog 
Missouri led 31-27 late in the fourth quarter. Colorado 
drove near the Missouri goal line following second down; 
the officiating crew failed to flip the down marker and 
note that it was now third down. On the next play, Colo-
rado was stopped short of the end zone. On the following 
play (it was actually fourth down but it was marked by 
the officials as third down), Colorado was again stopped 
short of the goal line. The quarterback spiked the ball, 
stopping the clock with two seconds remaining. The 
referees failed to award the ball to Missouri and, on the 
final play of the game, Colorado scored, “winning” the 
game.51

For 20 minutes thereafter, the Big Eight officiating crew 
and the referee conferred as to whether the score counted. 
During that delay, radio and television announcers noted 
that Colorado had scored with the help of the additional 
play and the referee was so advised. Nevertheless, the 
referee ruled that the touchdown would stand.

In contrast with Cornell’s reaction following the Cor-
nell-Dartmouth game of 1940, Colorado football coach 
Bill McCartney52 stated that he had considered forfeiting 
the game but decided against it because “the field was 

and damages. Perhaps thinking the best defense is a good 
offense, or perhaps hoping for a sympathetic view from 
the “home” Iowa courts, the Gillespies counterclaimed, 
allegedly that his conduct in officiating the game was 
below the standard of confidence required of a referee. 
For money damages, the Gillespies claimed that the mis-
conduct by Bain caused Iowa to lose and, because Iowa 
was eliminated from the Big Ten championship, the Gil-
lespies lost a potential marketing opportunity for memo-
rabilia recognizing Iowa as the Big Ten champion.42

The trial court granted summary judgment dismissing 
the counterclaim. On appeal, the dismissal was affirmed 

by the Iowa appellate court in Bain v. Gillespie.43 The court 
held that the referee owed no duty to the Gillespies’ busi-
ness interest:

Referees are in the business of applying rules for the 
carrying out of athletic contests, not in the work of 
creating a marketplace for others. In this instance, 
the trial court properly ruled that Bain owed no duty. 
Gillespies has cited no authority, nor have we found 
any, which recognizes an independent tort for “referee 
malpractice.” Absence corruption or bad faith, which 
is not alleged, we held no such tort exists.44

If anything, fans have even a greater interest in their 
teams than those that market their merchandise. After 
the New England Patriots and coach Bill Belichick were 
caught in the 2007 “Spygate” scandal, a New York Jets 
season ticket holder filed a federal lawsuit, Mayer v. 
Belichick, et al., against the Patriots, Belichick and the NFL, 
taking the case all the way to the U.S. Supreme Court. 
The plaintiff (who was also a lawyer) argued that a class 
action suit should be allowed on the basis that large 
sums of money were spent by fans to watch professional 
football games that were essentially rigged. The suit 
was dismissed by the U.S. District Court of New Jersey 
(Judge Brown) and affirmed by the Third Circuit Court 
of Appeals,45 and the Supreme Court declined to hear 
the appeal.46 In affirming the dismissal, the Third Circuit 
specifically noted:

At the very least, a ruling in favor of Mayer could lead 
to other disappointed fans filing lawsuits because of “a 
blown call” that apparently caused their team to lose 
or any number of allegedly improper acts committed 
by teams, coaches, players, referees and umpires, and 
others. This Court refuses to countenance a course of 
action that would only further burden already limited 
judicial resources and force professional sports organi-

After the New England Patriots and coach Bill Belichick  
were caught in the 2007 “Spygate” scandal, a New York Jets  

season ticket holder filed a federal lawsuit.
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It is therefore important that the law continue to 
allow referees to do their job, with the players per-
forming, the fans rooting, and the referees officiat-
ing without the unsettling prospect of potential liti-
gation changing the basic nature of sports. This can 
best be done by protecting referees by having them 
liable only for intentional or grossly wanton actions. 
Negligence in refereeing a sporting event should not 
be allowed to give rise to legal iability. Let’s just play  
ball. ■

1. Joseph White, “That Kind of Chokes You Up”: Referees Cheered at First NFL 
Game Following End of Lock Out, Minneapolis StarTribune (Sept. 28, 2012).

2. Consider the reaction by the St. Louis Cardinals’ fans when Umpire Don 
Denkinger called Jorge Orta safe at first base in the eighth inning of Game 
6 of the 1985 World Series, even though television replays and photographs 
clearly showed that Orta was out by half a step. Kansas City went on to win 
the world series and Denkinger was blamed for their victory. Ron Fimrite, 
Vilified for a World Series Call, Ump Don Denkinger Has Remained Calm, Sports 
Illustrated (Jan. 6, 1986).

3. Notably, after Umpire Jim Joyce publicly admitted making an incorrect 
call, costing Detroit pitcher Armando Galarraga a perfect game, Detroit Tigers 
fans cheered Joyce the following day when he returned to umpire another 
game. “‘When I walked down that tunnel and I got the reception I did from 
the Tigers fans, I had to wipe the eyes,’ Joyce said.” Umpire Back in the Game 
After Bad Call, www.cbn.com/cbnnews, June 3, 2010.

4. Erin E. McMurray, I Expected Common Sense to Prevail, 29 Brook. J. Int’l L. 
1307, 1330 (2004).

5. Shlomi Feiner, The Personal Liability of Sports Officials: Don’t Take the Game 
into Your Own Hands, Take Them to Court!, 4 Sports Law. J. 213, 219 (1997).

6. YMCA Expresses Concern With Ohio Concussion Bill, Columbus Dispatch 
(Apr. 21, 2012).

7. Arkansas (Ark. Stat. Ann. § 16-120-102); California (Cal. Penal. Cod. § 
243.8); Delaware (Del. Cod. Ann. 16-6835); Florida (Fla. Statutes § 784.081); 
Georgia (Ga. Cod. Ann. § 51-141); Idaho (Concurrent. Resolution Mo. 32); 
Illinois (745 ILCS 80); Kentucky (KRS. 508.025); Louisiana (La. Reb. Stat. Ann. 
§ 14-34-4); Maryland (Ann. Code of Maryland § 51-902); Minnesota (Minn. 
Chap. 128C.08(2); Massachusetts (Mass. Gen. Laws Ann. Ch. 23 1, § 85D); 
Mississippi (Miss. Code Ann. § 95-9); Montana (Montana Code Ann. § 45-5-
211); Nevada (NRS 41.630); New Jersey (N.J. Stat. Ann. § 2A:62A-6); North 
Carolina (N.C. Gen. Stat. §14-33(b)(9)); North Dakota (N.D. Cent. Code § 
32-03-46); Ohio (Anderson’s Ohio Revised Code § 2305.831); Oklahoma (Okla-
homa Stat. Ann. Tit. 21 § 650.1); Pennsylvania (42 Pa. C.S.A. § 8332.1); Rhode 
Island (R.I. Gen Laws § 9-1-48); South Carolina (Code of Laws S. Car. § 22-3-
560); Texas (Tex. Civ. Prac. & Rem. Code Ann. § 84.001); West Virginia (W. Va. 
§ 61-2-15a).

8. Jason Loomis, The Emerging Law of Referee Malpractice, 11 Seton Hall J. 
Sport L. 73 (2001).

9. Kenneth W. Biedzynski, Sports Officials Should Only Be Liable for Acts of 
Gross Negligence: Is That the Right Call?, 11, U. Miami Ent. & Sports L. Rob. 
375, 408 (1994); see Michael Mayer, Stepping In to Step Out of Liability: The 
Proper Standard of Liability for Referees in Foreseeable Judgment-Call Situations, 3 
DePaul J. Sports L. Contemp. Probs. 54, 83 (2005).

10. Smith v. Nat’l Football League, No. 74-418 Civ. T-K (U.S.D. Fla. 1974). When 
he was playing at Michigan State University, students sometimes chanted 
“Kill, Bubba, Kill” in an effort to encourage Bubba to sack the quarterback, 
something for which Bubba needed little encouragement.

11. The accident has been viewed almost 200,000 times on YouTube. 
“Houston Wide Receiver Breaks Leg,” 10/29/08, www.youtube.com/
watch?v=wMBOoNzWSwM.

12. Former Houston Receiver Patrick Edwards Settles Lawsuit Against Marshall, 
C-USA, Sportingnews.com (Mar. 20, 2012); MU’s Tab $250,300 in Houston WR 
Suit, Charleston Gazette (Apr. 27, 2012).

13. 27 A.D.2d 831 (1st Dep’t 1967).
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lousy,” thereby blaming the home team Missouri for the 
condition of the field, linking those conditions to accept-
ing the fifth down.53

Colorado went on to claim the 1990 National Champi-
onship. The seven-man Big Eight Conference officiating 
team was suspended indefinitely. The reaction in Mis-
souri was predictable.54 It was not until 1998, eight years 
after the game and four years after McCartney retired 
as Colorado head football coach, that he admitted mak-
ing mistakes and being “saddened” by the fifth down 
fiasco.55

We may not need to wait another 50 years for another 
“fifth down” situation. Should it occur, it remains to 
be seen whether the reaction of the participants will be 
closer to those of a 1940 Cornell-Dartmouth game or 
the 1990 Colorado-Missouri game. It would hardly be 
surprising if lawsuits are filed by the universities (think 
of the lost revenue in bowl games which the school lost 
with a lower BCS standing), players (who, not playing 
in that bowl game, will miss out on the opportunity to 
showcase their talent for the NFL), fans (who need little 
reason to sue other than the belief that their school has 
been wronged) and possibly even mascots and cheer-
leaders who will miss out on television exposure because 
their team is either not “bowling” or is going to a less 
prominent bowl. Indeed, matters might not even proceed 
to that point since fans and athletes watching the game on 
TV or checking their smartphones in the stadium, would 
immediately text, email and call in efforts to notify the 
officials and their team of the mistake, much like viewers 
at home sought to contact tour officials to complain that 
Tiger Woods had taken an illegal drop in a golf tourna-
ment.56

The fifth down example is illustrative of the change 
in the interpretation of equity, fairness and self respon-
sibility over the past decades. The standard of gross 
negligence is consistent with the concept that the official 
has the elevated status of an impartial arbiter who must 
be insulated from liability. Additionally, current case law 
has not put an obligation upon the official to be a “safety 
bubble.” Last, the official is not being held liable for the 
control of the game, although plaintiffs will fashion their 
case to minimize the poor behavior of participants who, 
in fact, are the ones committing the tortious behavior that 
runs afoul of proper behavior in the first instance, and the 
rules of the game in the second.

It is in everyone’s interest that referees and umpires 
are fully focused on the actions on the field, without 
being distracted by concerns over future lawsuits. For 
most, service as a referee is more a labor of love than 
a full-time profession. As has been observed, these are 
men and women who love their sport; usually they once 
were athletes themselves and want to stay connected and 
active in sports. They may be without the ball, but they 
are still running up and down the court or the field; they 
are integral to the game and to the fabric of sport.57
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Introduction
One of the mechanisms that the New York Bar Founda-
tion and other charitable organizations have used to fund 
charitable activities is the petition of courts and counsel 
for cy pres awards for potential residual funds from class 
action settlements. This article describes the cy pres mech-
anisms generally and some of the successes the New York 
Bar Foundation has achieved.

A fertile source of funding for nonprofits exists where 
unclaimed, or “residual,” funds are left over from class 
action settlements. The doctrine of cy pres, from the Nor-
man French phrase cy pres comme possible (“as near as 
possible”), may be invoked when courts wish to allocate 
unclaimed funds that are left over from a settlement 
at the end date of the distribution process.1 That date 

arrives when either all known plaintiffs have been made 
whole2 or when distributions have ceased according to an 
end date specified by either the settlement3 or the court 
(“claim deadline”).4 Cy pres may also factor in settlement 
agreements where parties seek to prophylactically plan 
for the disposition of unclaimed monies through what are 
known as “cy pres” distribution provisions.5

The Use of Cy Pres  
Petitions to Obtain Grants 
of Residual Funds From 
Class Action Settlements
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The district court has great discretion in deciding 
how to award these residual funds,20 and, generally, the 
unclaimed funds may be distributed by the court in one 
of three ways: (1) reversion to the defendant; (2) disburse-
ment to other class members who have filed claims; or (3) 
cy pres distributions.21 Courts diverge in their treatment 
of the cy pres doctrine. Some judges express skepticism,22 
preferring monies to be returned to the defendant,23 but 
others hold that a cy pres distribution is an appropriate 
way “for a court to put any unclaimed settlement funds 
to their ‘next best compensation use, e.g., for the aggre-
gate, indirect, prospective benefit of the class.’”24 Cogni-
zance of these regional variations is an important aspect 
in developing a persuasive petition.

Cy pres distributions must be tied to the underly-
ing litigation – “the nature of the plaintiffs’ lawsuit, the 
objectives of the underlying statutes, and the interests 
of the silent class members, including their geograph-
ic diversity.”25 In seeking to apply this standard, the 
First Circuit, for example, has adopted the “reasonable 
approximation” test, based on the American Law Insti-
tute Principles of Aggregate Litigation enunciated in § 
3.07(c): “[W]hen feasible, the recipients should be those 
‘whose interests reasonably approximate those being 
pursued by the class.’”26 This recurrent test is perhaps 
the most important component of a successful petition for 
residual funds. Nonprofits and charities should be aware 
and considerate of this governing standard. For example, 
the court in In re Lupron cited numerous sister circuits 
that have applied the reasonable approximation test in 
rejecting cy pres awards to charitable organizations, and it 
stated that “[a]s these cases make clear, the mere fact that 
a recipient is a charitable or public interest organization 
does not itself justify its receipt of a cy pres award.”27 The 
primary focus of a petition for residual funds should be 
to explain to the court how the funds will be used and 
the nature of the organizations to whom they may be 
awarded, including specific charities, if known.

Cy pres awards must conform to the geographic nature 
of the underlying class and nature of the litigation. Courts 
have also considered the geographic makeup of the cy 
pres recipients and compared them to the geographic 
composition of the class. In In re Airline Antitrust Ticket 
Commission, the Eighth Circuit held that a cy pres distri-
bution in a national class action suit against airlines to 
mostly local recipients was an abuse of the district court’s 
discretion.28 In the Tenth Circuit, the District Court of 
New Mexico stated that 

because many corporations, especially national corpo-
rations, are incorporated in Delaware or other eastern 
states, or large states, it may be that class litigation 
is concentrated in areas like the Southern District of 
New York [or] in certain Californian districts; thus, 
concentrated, urban areas may benefit more from class 
litigation than more rural, sparsely populated areas, 

Class Action Settlements
Outside its application to charitable trusts, the cy pres 
doctrine is most frequently applied in the class action 
setting,6 where cases involve named representatives 
acting on behalf of numerous absent class members.7 
Class action complaints may implicate putative classes 
of thousands or even millions of potential claimants who 
are subsumed under the class definition.8 In this context, 
funds may go unclaimed because some class members 
remain unidentified and therefore unaware of pend-
ing settlements or because eligible class members who 
are otherwise entitled to funds fail to submit claims as 
required9 or because the individual recovery amounts 
do not exceed procedural costs.10 These residual funds 
are ripe sources of potential monies for nonprofits savvy 
enough to petition the court to invoke the cy pres doctrine. 
The court may approve such a distribution if the end 
destination befits the original interests and composition 
of the class.11

Eleemosynary Organizations
Charities and the foundations that support them may 
petition courts and counsel under the cy pres doctrine to 
receive distributions of residual funds.12 Organizations 
that choose to do so must keep in mind the foundational 
basis for the doctrine that the residual funds must serve 
goals closely related to the underlying claims that pre-
saged the settlement in question.13

Legal and Practical Considerations in  
Making Requests
Legal Considerations
In a class action settlement arising in federal court, the 
district court judge plays an active role as a steward of the 
class’s interests and as a counterweight to the sometimes 
conflicting pecuniary interests of counsel.14 Federal Rule 
of Civil Procedure 23(e)(1)(A) mandates the court to con-
duct a fairness hearing in order to protect the interests of 
the class.15 The goal of the court is to determine whether 
the settlement is fair, reasonable and adequate by exam-
ining whether the interests of the class are better served 
by settlement than by further litigation.16 In doing so, the 
court considers whether the claims process is likely to be 
fair and equitable in its operation.17

The court reviews the settlement as a whole, including 
cy pres provisions, and has within its equitable authority 
the ability to deny a cy pres assignment if it finds that the 
charity in question does not suit the goals of the under-
lying litigation; but the court may not rewrite the settle-
ment agreement.18 Alternatively, parties may provide in 
the settlement agreement that the court may, at its discre-
tion, choose a charity to benefit from any residual funds; 
however, this can be disfavored.19 If nothing is provided 
in the settlement, the court will face the whole cloth 
dilemma of how to dispense residual funds.
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The Foundation reports that cy pres matters have 
included:

• White v. First American Registry30: Federal District 
Judge Lewis A. Kaplan awarded $1.2 million cy pres 
funds to the Foundation to re-grant to organizations 
addressing improper tenant screening practices. 
Board members with background in legal services 
and housing issues made site visits to the five grant-
ees, interviewed program managers, and required 
true-ups of budgets against actual spending. Pro-
grams improved access to fair housing and helped 
families avoid homelessness.

• Pinnacle31: $2 million+ of settlement funds were 
ordered by the Honorable Colleen McMahon to be 

administered by the Foundation, to oversee prom-
ised improvements in housing conditions for low-
income New Yorkers.

• City of Detroit v. Grinnell32: Chief Judge Preska, in 
Manhattan, entrusted The New York Bar Founda-
tion to re-grant $850K to an entrepreneurship pro-
gram for disabled veterans at Syracuse University 
and an antitrust technology policy center at Uni-
versity of Pennsylvania Law School. These funds, 
from a long-forgotten antitrust settlement, helped 
improve disabled veterans’ prospects and business 
ethics nationwide. Board members with technol-
ogy law knowledge made site visits and provided 
accountability over the three-year grant period.

Obtaining cy pres awards requires vigorous efforts to 
earn the trust of judges, uncover settlement funds that 
should be paid out to charities, locate suitable recipients, 
and provide accountability. These awards are increasing 
access to justice to our society as a whole, in this unique 
and high-impact way. ■
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like New Mexico, which have few particularly large 
corporations and few national class actions.29 

A successful petition will convince the court that the cy 
pres recipient will provide indirect benefit to the class by 
being similar in nature or in geographic composition.

Practical Considerations
In order to bolster the credibility of the organization, 
re-granting entities, such as the New York Bar Founda-
tion, may articulate to the court whether there are legal 
or administrative fees associated with the distribution of 
grant money. There are some techniques for a successful 
petition to be considered.

Although every litigation is affected by its own set 
of facts and circumstances, the following are strategic 
guidelines that petitioners for cy pres awards may wish 
to consider: 
1. Identify the goals, strengths, and capabilities of your 

foundation, and the charities to which the founda-
tion may be donating.

2. Identify cases that fit the paradigm (both old and 
new cases).

3. Research the particular circuit court, district court, 
and how the judges have ruled in previous cases 
involving the cy pres doctrine.

4. Articulate why the petitioner-foundation is particu-
larly well-suited to identify suitable charities and to 
distribute funds.

5. Contact plaintiff’s counsel and express desire to be 
involved with the possibility of helping to distribute 
residual funds.

6. Petition the court. 
Include a detailed description of the proposed charities, 
their mission and use of the grant monies in relation 
to the underlying goals of the litigation. Alternatively, 
explain how the use of the grant monies will provide an 
indirect benefit to the class.

The New York Bar Foundation, for example, as a lead-
ing provider of cy pres assistance to courts and counsel, 
uses speeches, meetings and brochures to cultivate con-
tacts in cases where cy pres monies might result. The New 
York Bar Foundation has a small administrative staff and 
a zealous board, who understand the legal system and 
unmet needs. This energy and knowledge is coupled with 
financial oversight of the board’s finance and investment 
committees, making the Foundation a go-to organization 
for judges and class action counsel for cy pres awards.

Obtaining cy pres awards requires vigorous efforts to earn the  
trust of judges, uncover settlement funds that should be paid out to 

charities, locate suitable recipients, and provide accountability.
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Introduction
Practitioners in personal injury and other civil litigation1 
have for some time been confronted with a growing 
practice in the New York State Supreme Court – namely, 
the pre-note of issue scheduling of civil cases for a “date 
certain” on which trial is to commence. This is usually 
done as part of a comprehensive, written “Scheduling 
Order” that not only establishes a deadline for the 
completion of disclosure but also sets a date by which 
a note of issue must be filed. Presumably, when such 
a date certain for trial is thus established at a first or 
“preliminary” conference, the date certain is recorded, 
at a minimum, on the individual justice’s trial calendar, 
whether or not it is placed, at that juncture, on a county 
clerk’s “main” trial calendar (in counties where such is 
maintained). This growing practice raises an important 
question, namely, is the note of issue requirement for 
placing a civil case on the trial calendar, as enacted in 
Rule 3402(a) of the Civil Practice Law and Rules (CPLR), 

still the effective gatekeeper to the trial calendar? And 
if it is not, should its historical efficacy be restored? To 
answer these questions, we must first examine the note of 
issue requirement itself, and, later, the pertinent calendar 
provisions of the Uniform Civil Rules for the Supreme 
Court and the County Court (Uniform Court Rules), as 
found in Part 202 of Title 22 of the New York Compilation 
of Codes, Rules, and Regulations (N.Y.C.R.R.). We then 
discuss the problems that arise when courts prematurely 
schedule civil cases for trial before, rather than after, the 
filing and service of a note of issue. Finally, a proposal 
that would avert or, at the least, reduce the frequency of 
these problems is advanced.

The Note of Issue Requirement
Historically, to place a civil case on the Supreme Court’s 
or the County Court’s trial calendar, a party – typically, 
the plaintiff – has been required to file and serve a note 
of issue accompanied by a certificate of readiness that 

The Note of Issue Filing 
Requirement
By Kenneth R. Kirby
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to move to vacate the note of issue, as prescribed in 22 
N.Y.C.R.R. § 202.21(e).4

Consistent with the foregoing, 22 N.Y.C.R.R. § 202.21(a) 
(Note of issue and certificate of readiness) provides, in 
pertinent part, “No action or special proceeding shall be 
deemed ready for trial or inquest unless there is first filed 
a note of issue accompanied by a certificate of readiness, 
with proof of service on all parties entitled to notice, in 
the form prescribed by this section” (emphasis supplied). 
If, therefore, a civil action or special proceeding is, 
conversely, not “ready for trial or inquest” in a case 
where a note of issue accompanied by a certificate of 
readiness is not “first filed,” it stands to reason that civil 
actions or special proceedings should not be scheduled 
for a “date certain” for trial or inquest “unless” a note of 
issue with certificate of readiness has “first [been] filed, 
[accompanied by] proof of service on all parties entitled 
to notice” – as is, also, statutorily required by CPLR 
3402(a).

The purpose of requiring the concomitant filing and 
service of a certificate of readiness that attests to the trial-
readiness of the case, together with the note of issue, is 
obvious – to ensure that no case reaches the trial calendar 
if it is not actually ready to be tried. To effectuate this, 22 
N.Y.C.R.R. § 202.21(e) provides that any non-filing party 
may, within a strict 20-day “window” after the filing 
and service of a note of issue and certificate of readiness, 
move to vacate the note of issue “if it appears that a 
material fact in the certificate of readiness is incorrect, or 
that the certificate of readiness fails to comply with the 
requirements of this section in some material respect.” 
Once this window closes, discovery is, in almost all 
instances, closed.5 

Thus, 22 N.Y.C.R.R. § 202.21(e) provides a time-
sensitive mechanism for a party who believes discovery 
is incomplete to remove the case from the trial calendar 
so that discovery can be completed. If a litigant timely 
moves for such relief and if an order vacating the note of 
issue is granted, then 

[a] case in the supreme court or a county court marked 
“off” or struck from the calendar or unanswered on 
a clerk’s calendar call, and not restored within one 
year thereafter, shall be deemed abandoned and shall 
be dismissed without costs for neglect to prosecute. 
The clerk shall make an appropriate entry without the 
necessity of a motion.6 

If, on the other hand, a motion to vacate is not timely 
made or if timely made is denied, the case remains on the 
trial calendar – with discovery now closed except upon 
the demonstration of the aforesaid “special, unusual or 
extraordinary circumstances”7 – and continues its ascent 
to the top of the calendar as the other cases ahead of it are 
tried or otherwise concluded.

A fairly straightforward process, it would seem, but 
one that is short-circuited when a court schedules a date 

attests to the completion or waiver of all discovery. Trial 
readiness, not the date of commencement of the action, 
is the sine qua non of placement on the trial calendar. As 
Professor David D. Siegel described the procedure in his 
Practice Commentaries to Rule 3402 of the Civil Practice 
Law and Rules:

C3402:1. Note of Issue. Generally.

In New York practice under the CPLR, the filing of a 
“note of issue” is the thing that gets the case onto the 
court’s “calendar” to await trial. Not until that filing 
[occurs] does the case take its position in line, and, 
unless the case has been granted a preference under 
CPLR 3403, its position is the bottom of the calendar, 
whence it moves up as earlier cases go to trial. The time 
when the action was commenced is not the determinant. 
If action X is commenced months or even years after 
action Y, action X will nevertheless be tried first if X’s 
note of issue was filed first.2

In a peculiar quirk of New York civil practice,

Under subdivision (a) of CPLR 3402, it is the filing 
of the note of issue that puts the case on the court’s 
trial calendar. The filing presumably signifies that 
the case is ready for trial, but the thing that really 
attests to [trial] readiness is a device not mentioned 
at all in CPLR 3402, or, for that matter, anywhere in 
the CPLR. It is the “certificate of readiness,” a paper 
that ordinarily accompanies the note of issue and 
confirms that the case is indeed ready; that all pretrial 
procedures have been completed or an opportunity for 
them has been had but not exploited. The certificate is 
a creature entirely of the rules.3 

To place Professor’s Siegel’s Practice Commentaries in 
context, the text of CPLR 3402(a) is set out, below:

Rule 3402. Note of issue.

(a) Placing case on calendar. At any time after issue 
is first joined, or at least forty days after service of a 
summons has been completed irrespective of joinder 
of issue, any party may place a case upon the calendar 
by filing, within ten days after service, with proof of 
such service two copies of a note of issue with the 
clerk and such other data as may be required by the 
applicable rules of the court in which the note is filed. 
The clerk shall enter the case upon the calendar as of 
the date of the filing of the note of issue.

Pursuant to the mandatory last sentence of the 
above statute, the clerk “shall,” as a ministerial task not 
involving the exercise of discretion, “enter the case upon 
the [trial] calendar” . . . “as of the date of the filing of 
the note of issue.” Notably, the clerk is directed to do 
so without any direction from a Supreme Court justice 
or a County Court judge and even before the expiration 
of opposing counsel’s 20-day “window” within which 
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Sometimes, privilege or confidentiality issues or concerns 
must be resolved or litigated. Occasionally, trial counsel 
may simply be overwhelmed by a spate of discovery 
and/or other deadlines across a number of cases he or 
she is handling, sometimes in different courts in different 
jurisdictions, each court10 with its own unique set of rules 
and deadlines.

Premature scheduling at a preliminary conference 
of either a date by which a note of issue must be filed 
or a date certain for trial can be problematic – most 
often, when counsel find themselves unable to complete 
discovery by the time appointed to file a note of issue. 
More than one plaintiff’s attorney, for example, has 
been heard to respond, in opposition to a defendant’s 
motion to vacate the note of issue upon the ground that 
discovery is incomplete, that the attorney was “forced” to 
file the note of issue in order to comply with the court’s 
scheduling order.

Whether what is needed is to complete discovery, file a 
note of issue or even to commence trial itself, litigants can 
find themselves bumping into prematurely established 
deadlines. When this happens, motion practice frequently 
ensues, as one party or the other applies to or moves 
the court to vacate the note of issue, for extension(s) of 
deadline(s) and/or, in the most extreme situations, for an 
adjournment of the date set for trial. 

When, however, CPLR 3402(a)’s note of issue 
requirement is honored and the Uniform Court Rules’ 
calendar provisions (discussed below) are followed in 
the sequential order prescribed therein, the “compliance 
conference” – an intermediary conference that occurs 
after the preliminary conference but not later than 60 days 
before the date fixed for the completion of discovery11 – 
provides a means to adjust to exigencies or difficulties 
that may have arisen during the discovery process, by 
extending the previously set discovery deadline to allow 
all parties to complete discovery before requiring that a 
note of issue be filed by a date that the court may, then, 
set during that compliance conference – but not before.

The Provisions of the Uniform Court Rules for 
the Supreme Court and the County Court Do Not 
Contemplate Scheduling a Civil Case for Trial 
Before, Rather Than After, a Note of Issue (With a 
Certificate of Readiness) Has Been Filed
Before the inauguration of the Individual Assignment 
System, way back when, each county clerk would 
maintain a central trial calendar system, upon which 
cases were placed solely by the filing, along with the 
required fee and proof of service upon all parties or their 
counsel, of a note of issue with a certificate of readiness. 
Then, cases worked their way up the calendar, to be 
assigned for trial to whatever Supreme Court justice was 
available, or, pursuant to such rotation as might have 
been established. In those days civil cases were not 
assigned to a particular justice until a note of issue had 

certain for trial at a first, or “preliminary,” conference 
with counsel. A preliminary conference is, under the 
Uniform Court Rules, to be conducted before a note of 
issue and certificate of readiness have been filed and 
served upon other counsel8 and therefore, before either 
the completion of discovery or the commencement, 
let alone the expiration of, opposing counsel’s 20-day 
period within which to move to vacate the note of issue. 
When at this early juncture of a civil case, a court issues 
a comprehensive written scheduling order that not only 
establishes a deadline for the completion of disclosure but 
also a deadline for the filing of a note of issue and a date 
certain for trial, problems can and do arise, frequently 
giving rise to motion practice that might, otherwise, have 
not become necessary. 

Problems That Can Arise When a Date Certain for 
Trial Is Scheduled Pre-Note of Issue
When one Supreme Court justice in, say, Action X, 
schedules a trial date (Date Z) before a note of issue 
has been filed and served, it can put trial counsel in a 
bind. What if another Supreme Court justice (one whose 
practice it is never to schedule a matter for trial until after 
a note of issue with certificate of readiness has been filed 
and served) inadvertently double schedules this same 
trial counsel for trial in Action Y on Date Z? The second 
justice correctly reasons that the trial scheduling order 
issued in Action X before a note of issue with certificate of 
readiness was filed in Action X is not compatible with CPLR 
3402(a)’s note of issue requirement and technically, was 
never on the trial calendar.9 What is trial counsel to do, 
other than disappoint one or the other of the two clients 
for whom he or she must now supply substitute trial 
counsel who is available to try one of the two cases on 
Date Z, while original trial counsel tries the other? The 
client whose case must be tried by substitute counsel will 
find this solution unpalatable, to say the least.

Besides this worst-case scenario, other problems 
sometimes arise when a trial date is scheduled at a 
preliminary conference. Often, this premature scheduling 
sets the stage for ensuing discovery disputes if problems or 
delays occur during the course of discovery proceedings, 
rendering the scheduled trial date impracticable or, in 
hindsight, overly ambitious. 

Sometimes discovery is delayed by non-parties who 
are outside or not entirely within either party’s control, 
such as treating physicians who may not promptly respond 
to requests for medical records and other information 
needed to conduct an injured plaintiff’s examination 
before trial or independent medical examination. Clients 
may either not have anticipated or be unprepared or 
unequipped to cope with the scope or breadth of discovery 
demands served upon them. And if the breadth or scope 
of discovery demands is, or appears to the responding 
party to be, overbroad or excessive, court intervention 
or motion practice may be necessary to resolve the issue. 
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time frame set forth in subdivision (b), unless otherwise 
shortened or extended by the court depending upon 
the circumstances of the case.”18 At the conclusion of 
such a preliminary conference, “a form of a stipulation 
and order, prescribed by the Chief Administrator of 
the Courts, shall be made available which the parties 
may sign, agreeing to a timetable which shall provide for 
completion of disclosure within 12 months of the filing of 
the request for judicial intervention for a standard case, 
or within 15 months of such filing for a complex case.”19 

Crucially, no specific provision is made, within the cited 
sections, for the court to set either a deadline for the filing 
of a note of issue or a trial date.

Compliance Conference Calendar
Moving forward, then, in the chronology of a civil action, 
22 N.Y.C.R.R. § 202.19(b)(3) provides, “No later than 60 
days before the date fixed for the completion of discovery, 
a compliance conference shall be held to monitor the progress 
of discovery, explore potential settlement, and set a date 
for the filing of the note of issue.” (emphasis supplied). 
Clearly, therefore, no Supreme Court justice or County 
Court judge should, at a preliminary conference, impose 
a deadline even for the filing of the note of issue, let alone 
schedule a date certain for trial. 

Pretrial Conference Calendar
Moving even deeper, in point of time, into the progression 
of a civil action toward trial, “[a] pretrial conference shall 
be held within 180 days [i.e., after] the filing of the Note 
of Issue.”20 Such a pretrial conference calendar is, in 
contradistinction to either a preliminary conference or a 
compliance conference, “for actions awaiting conference 
after the note of issue and certificate of readiness have been 
filed.”21 22 N.Y.C.R.R. § 202.19(c)(2) (Pretrial conference) 
mandates, “At the pretrial conference, the court shall fix a date 
for the commencement of trial, which shall be no more than 
eight weeks after the date of the conference” (emphasis 
supplied).22 

Based, therefore, on the clear language of all the 
pertinent court rules prescribing various court calendars 
and their respective purposes and sequence, as well as 
the mandatory language of 22 N.Y.C.R.R. § 202.19(c)(2) 
and CPLR 3402(a), the court must wait until the pretrial 
conference to “fix a date for the commencement of trial.” 
This is the first conference prescribed to occur following 
the filing of a note of issue, which filing, in its turn, is the 
statutory prerequisite to the placement of the case onto 
the trial calendar in the first instance.23 

been filed, and the parties were afforded wide latitude to 
chart their own procedural course through the courts12 
“unless public policy is affronted.”13

However, the Individual Assignment System has 
accentuated the individual justice’s own calendar 
preferences. As Professor David D. Siegel has warned 
practitioners, “[i]n this day of the Individual Assignment 
System (IAS), the preferences of the individual judge 
must be checked on, as well. When one judge owns a case 
from cradle to grave, as contemplated under the IAS, the 

judge’s individual preferences are especially important in 
respect of calendar matters.”14 

While perhaps “especially important,” “the preferences 
of the individual judge” should not trump either CPLR 
3402(a)’s note of issue requirement (such filing being an 
absolute and indispensable prerequisite to scheduling a 
civil case for a “date certain” for trial), or the calendar 
provisions contained in 22 N.Y.C.R.R. Part 202, for the 
two reasons that follow.

First, even were the Uniform Court Rules to be 
(erroneously) construed as permitting justices to place 
cases on their individual calendars notwithstanding 
the non-filing of a note of issue with concomitant 
certificate of readiness, statutes prevail over conflicting 
or contradictory court rules.15 

Second, the calendar provisions of the Uniform Court 
Rules do not support such a construction. They are worded 
and structured to effectuate, rather than circumvent, the 
note of issue filing-and-service requirement for placement 
of a civil case on the trial calendar, as that requirement 
appears in Rule 3402(a). We proceed, therefore, to an 
examination of those calendar provisions.

Preliminary Conference Calendar
Section 202.22(a)(1)–(8), title 22 of the N.Y.C.R.R. 
(Calendars), prescribes a number of civil calendars 
for use by Supreme Court justices and County Court 
judges in civil actions. Among these is a “(1) Preliminary 
Conference Calendar. A preliminary conference calendar 
is for the calendaring for conferences of cases in which 
a note of issue and certificate of readiness have not yet been 
filed.”16 (emphasis supplied). What specific topics are to 
be addressed at such a preliminary conference, which 
is to be held not more than 45 days after the request for 
judicial intervention has been filed?17 Section 202.12(c)(2) 
(Preliminary conference) prescribes, among other items 
to be considered, the “establishment of a timetable for 
the completion of all disclosure proceedings, provided 
that all such procedures must be completed within the 

Is the note of issue requirement for placing a civil case  
on the trial calendar, as enacted in CPLR 3402(a), still  

the effective gatekeeper to the trial calendar?
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civil case on the trial calendar or scheduling that civil 
case for trial. 

The second possibility, 22 N.Y.C.R.R. § 202.12, 
provides, at subsection (c), “The matters to be considered 
at the preliminary conference shall include . . . (7) any 
other matters that the court may deem relevant.” Does 
this general, catch-all provision afford courts carte blanche 
to “deem relevant,” at a preliminary conference, the 
establishment of a date certain for trial in derogation 
of the prescribed statutory means by which a case is to 
be “[p]lac[ed] . . .  on [the trial] calendar” – namely, by 
filing and serving a note of issue? No. As restated by the 
Fourth Department in Sciara v. Surgical Associates of West 
New York, P.C.,26 “it is well established that, in the event of 
a conflict between a statute and a regulation, the statute 
controls.”27 Or, as stated in Hellner, “‘Administrative 
regulations are invalid if they conflict with a statute’s 
provisions or are inconsistent with its design and purpose.’”28 
Hence, 22 N.Y.C.R.R. § 202.12(c)(7) must, perforce, yield 
to CPLR 3402(a)’s sole prescribed statutory method for 
“[p]lacing [a] case on [the] calendar” – to wit, by filing 
and serving a note of issue. The statute must, therefore, 
control not only the means by which civil cases are placed 
on the trial calendar, but, logically, when they may first be 
scheduled for trial.

The Solution: Uniformly, in All Supreme and County 
Courts Across New York State, Honor the Note of 
Issue Rule and Do Not Schedule Civil Cases for Trial 
Until and Unless a Note of Issue With Certificate 
of Readiness Has Been Filed, Served, and, if Timely 
Moved Against, Not Vacated 
The solution: Go back to the future. Honor what the 
court long ago said in A. Kreamer, Inc. v. M. Kamenstein, 
Inc.29 (reversing an order that had placed the action on 
the calendar for trial on a day certain in Kings County 
Supreme Court and directed the plaintiff or defendant 
to, thereafter, serve and file a note of issue): “There is no 
authority in the court to direct trial of an action when the 
action itself is not on the calendar.” If courts firmly and 
uniformly across the state, and in all instances, adhered to 
the statutory rule requiring the actual filing and service of 
a note of issue and certificate of readiness as an absolute 
and indispensable prerequisite to placing a Supreme 
Court or County Court civil action or special proceeding 
on the trial calendar and, hence, to scheduling such 
matters for a date certain for trial (or, for inquest), this 
would go a long way toward avoiding impossible trial 
conflicts for litigators. It would also obviate or, at the least, 
reduce the need for motion practice seeking to vacate the 
note of issue, directed toward the timing, provision, 
scope, propriety, or breadth of discovery or seeking trial 
adjournments or continuances to accommodate either 
the completion of discovery or trial counsel’s scheduling 
conflict(s). By re-establishing the note of issue rule as the 
sole and exclusive means by which a civil case can be 

Having examined the purposes and sequence of the 
various court calendars prescribed by the Uniform Court 
Rules, and, having already discussed the controlling 
statute, CPLR 3402(a), let us examine CPLR 3401 and the 
applicable court rules prescribing various court calendars 
and governing calendar practice to ascertain whether 
there is any persuasive basis upon which Supreme 
Court justices or County Court judges may, properly, 
schedule civil cases for trial before a note of issue with 
concomitant certificate of readiness has been filed and 
served in manner prescribed by both CPLR 3402(a) and 
22 N.Y.C.R.R. § 202.21(a), (b).

Two possibilities present themselves, CPLR 3401 and 
22 N.Y.C.R.R. § 202.12, but they fail to justify courts in 
scheduling a civil case for trial in the absence of a filed-
and-served note of issue with certificate of readiness 
because each is too general, and neither is as specific as 
is CPLR 3402(a) with respect to prescribing a method 
for placing civil cases on the trial calendar. Further, 
in light of the express language of CPLR 3402(a), the 
provisions of 22 N.Y.C.R.R. § 202.21(a), (b), (e), (f), and 
the other Uniform Court Rules establishing various court 
calendars and prescribing their purposes and sequence, 
each of these two possibilities is inadequate to justify any 
Supreme Court justice or County Court judge in setting a 
civil case down for a “date certain” for trial before, rather 
than after, a note of issue with certificate of readiness has 
been filed and served.

First, CPLR 3401 provides, generally, as follows:

Rules for the hearing of causes.

The chief administrator of the courts shall adopt 
rules regulating the hearing of causes, which may 
include the filing of notes of issue, the preparation and 
publication of calendars and the calendar practice for 
the courts of the uniform court system.

Insofar as practicable, such rules with the city of New 
York shall be uniform.

The problem with relying on a general statute such 
as CPLR 3401 as justification for scheduling civil cases 
for trial before a note of issue has been filed is that CPLR 
3402(a) prescribes, with great specificity, the method by 
which a case is placed on the trial calendar. By filing and 
serving a note of issue along with a certificate of readiness, 
at that time the clerk is statutorily commanded to place 
the case on the trial calendar. Because “so far as the 
particular intention [as expressed in one statute, or, one 
part of one statute] is applicable, the general intention 
[as expressed in another statute, or, in another part of 
one statute] yields.”24 Rule 3401, the more general of the 
two, cannot be construed to authorize courts to schedule 
trials absent a filed-and-served note of issue.25 Consider 
as well the fact that the overall structure of Part 202 of 
the Uniform Court Rules is consistent with requiring a 
note of issue with certificate of readiness to have been 
filed and served as a prerequisite to either placing a 
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7. Joseph, 187 A.D.2d at 947. 

8. See 22 N.Y.C.R.R. § 202.22(a)(1), entitled Calendars and sub-titled, 
Preliminary Conference Calendar, which provides, “A preliminary conference 
calendar is for the calendaring for conference of cases in which a note of issue 
and certificate of readiness have not yet been filed” (emphasis supplied). 

9. “Since no note of issue was ever filed in this action, it was never on the 
trial calendar.” Clark v. Great Atl. & Pac. Tea Co., Inc., 23 A.D.3d 510, 511 (2d 
Dep’t 2005).

10. And, often, each justice or judge of each court.

11. See 22 N.Y.C.R.R. § 202.19(b)(3).

12. Stevenson v. News Syndicate Co., Inc., 302 N.Y. 81, 87 (1950) (citations 
omitted); Chem. Bank v. Buxbaum, 76 A.D.2d 850, 851 (2d Dep’t 1980) (citations 
omitted).

13. Mitchell v. N.Y. Hosp., 61 N.Y.2d 208, 214 (1984) (citations omitted). 
Indeed, such continues to be the law. See, e.g., Doe v. Marzolf, 258 A.D.2d 970, 
970 (4th Dep’t 1999) (citations omitted); see also Ford v. Pulmosan Safety Equip. 
Corp., 13 Misc. 3d 1242(A) (Sup. Ct., Queens Co. 2006) (Kelly, J.) (noting, at 
*9, “However the parties, as always, are free to chart their own procedural 
course.”), app. dismissed, 52 A.D.3d 710 (2d Dep’t 2008).

14. 7B McKinney’s Cons. L. of N.Y., C3401:1 (Siegel’s Practice 
Commentaries), p. 9 (main volume).

15. Sciara v. Surg. Assocs. of W.N.Y., P.C., 104 A.D.3d 1256, 1257 (4th Dep’t 
Mar. 15, 2013) (majority opinion), lv. to app. granted, 107 A.D.3d 1503 (4th 
Dep’t June 7, 2013), app. dismissed, 22 N.Y.3d 951 (Oct. 22, 2013).

16. 22 N.Y.C.R.R. § 202.22(a)(1).

17. 22 N.Y.C.R.R. § 202.19(b)(1).

18. Which, in its turn, refers to the “Differentiated Case Management” 
deadlines for an “expedited” case (eight months); for a “standard case” (12 
months); and for a “complex case (15 months), as these are each prescribed 
in 22 N.Y.C.R.R. § 202.19(b)(2)(i)–(iii). See also, in this regard, 22 N.Y.C.R.R. 
§ 202.19(b)(2), directing the court, “[a]t the preliminary conference, [to] 
designate the track to which the case shall be assigned.”

19. 22 N.Y.C.R.R. § 202.12(b) (emphasis supplied). 
20. 22 N.Y.C.R.R. § 202.19(c)(1). 
21. 22 N.Y.C.R.R. § 202.22(a)(4) (emphasis supplied). 
22. Which pretrial conference necessarily follows, in point of time, both 
the “preliminary” conference and the “compliance” conference because the 
pretrial conference “shall be held within 180 days of [i.e., after] the filing 
of the Note of Issue” (22 N.Y.C.R.R. § 202.19(c)(1)), but each of those two 
conferences are to occur before such a filing. See 22 N.Y.C.R.R. § 202.19(b)(1), 
(3).

23. See A. Kreamer, Inc. v. Kamenstein, Inc., 251 A.D. 865, 865 (2d Dep’t 1937), 
cited in 105 N.Y. Jur. 2d, Trial, § 36, at p. 83, n. 5 (main vol., 2006). In this case, 
the Appellate Division reversed on the law an “[o]rder placing the action upon 
the calendar of Special Term, Part III, for Trials for the County of Kings, for a 
day certain, and directing the plaintiff or defendant to [thereafter] serve and file a 
note of issue” because “[t]here is no authority in the court to direct trial of an 
action when the action itself is not on the calendar” (citations omitted) (emphasis 
supplied). On, as was improperly scheduled in that case, a “date certain.”

24. 1 McKinney’s Cons. L. of N. Y., Statutes, § 238, p. 405 (main vol.).

25. See also 97 N.Y. Jur. 2d, Statutes, § 116, pp. 101–02 (main vol.) (“It is 
a rule of statutory construction that in the event of an apparent conflict 
between parts of a statutory scheme, specific overrides general, . . .”) (emphasis 
supplied).

26. 104 A.D.3d 1256 (4th Dep’t) (majority opinion), lv. to appeal granted, 107 
A.D.3d 1503 (4th Dep’t), app. dismissed, 22 N.Y.3d 951 (2013).

27. Id. at 1256 (quoting Hellner v. Bd. of Educ. of Wilson Cent. Sch. Dist., 78 
A.D.3d 1649, 1651 (4th Dep’t 2010)).

28. Hellner, 78 A.D.3d at 1651 (citation omitted) (emphasis supplied).

29. 251 A.D. at 865.

placed on the trial calendar and, ergo, scheduled for a date 
certain for trial, the courts would avoid trial schedule 
conflicts; reduce the frequency of discovery problems, 
disputes and motion practice; and, most important, allow 
all civil litigants to be represented, at trial, by counsel of 
their choice – counsel who are most familiar with their 
cases, having “lived” with those cases from inception 
through trial. ■

1. Including, among others, this author.

2. 7B McKinney’s Cons. L. of N.Y., CPLR 3402, Siegel’s Practice 
Commentaries, C3402:1, p. 14, main volume. (emphasis supplied.)

3. Id., C3402:2, pp. 15–16. See 22 N.Y.C.R.R. § 202.21(b) (prescribing the form 
and content of not only the certificate of readiness but, also, the note of issue).

4. Meaning, necessarily and as a matter of deductive logic, that once a 
copy thereof is filed and “served upon the clerk of the trial court” (see 22 
N.Y.C.R.R. § 202.21(e)), as well as, obviously, opposing counsel, an order 
vacating a note of issue necessarily and immediately operates to strike a 
case from the trial calendar, thereby activating CPLR Rule 3404’s one-year 
period to restore the case thereto (in manner as prescribed in 22 N.Y.C.R.R. 
§ 202.21(f)) so as to prevent the case from being “deemed abandoned” and 
automatically dismissed, by entry of the clerk without the necessity of a 
motion, for neglect to prosecute, all pursuant to CPLR 3404.

5. Joseph v. City of Buffalo, 187 A.D.2d 946, 947 (4th Dep’t 1992) (“It is settled 
law that, upon the filing of a note of issue and statement of readiness, a 
party is foreclosed from further discovery, absent a demonstration of special, 
unusual or extraordinary circumstances.”), aff’d, 83 N.Y.2d 141 (1994).

6. CPLR 3404 (Dismissal of abandoned cases). What it means for a case 
to be “deemed abandoned . . . for neglect to prosecute” or “marked ‘off’ or 
struck from the calendar …” could be the subject of a separate, entire article, 
even though an order vacating a note of issue should, as a matter of pure 
logic, be construed, ipso facto, as “str[i]k[ing] the case from the calendar” 
for purposes of both CPLR 3404’s one-year restoration requirement and 
(automatic) dismissed-as-abandoned provision whenever a case that has been 
so stricken is not restored to the [trial] calendar within that rule’s one-year 
window. See discussion at n. 4, supra.
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MEET YOUR NEW OFFICERS

President 
Glenn Lau-Kee
Glenn Lau-Kee, of New 
York City, took office June 
1 as the 117th president of 
the 75,000-member New 
York State Bar Association.

The House of Delegates, 
the Association’s decision 
and policy-making body, 
elected Lau-Kee at the 
organization’s 137th annu-
al meeting, held this past 
January in Manhattan. 

Lau-Kee is a partner of Kee & Lau-Kee, a small firm 
located in Manhattan. He concentrates his practice in real 
estate and business law.

A 15-year member of the State Bar Association, Lau-
Kee most recently served as president-elect and co-chair 
of the President’s Committee on Access to Justice. He 
was a member-at-large of the Executive Committee and 
co-chair of the Membership Committee. He is a member 
of the Business Law, Health Law and Real Property Law 
Sections. He received the Commercial and Federal Liti-
gation Section’s George Bundy Smith Pioneer Award in 
2010.

Lau-Kee was a member of the Task Force on the State 
of Our Courthouses and the Special Committees on Legal 
Specialization, Multijurisdictional Practice and Sarbanes-
Oxley Issues.

He was a vice-chair of the board of the Greater New 
York City YMCA and a board member of the Fund for 
Modern Courts, The New York Bar Foundation and 
US-Asia Institute. He served as president of the Asian 
American Bar Association of New York from 1997–1999 
and was appointed by former Chief Judge Judith S. Kaye 
to serve on the Commission to Examine Solo and Small 
Firm Practice, and the Committee to Promote Public Trust 
and Confidence in the Legal System.

President-elect  
David P. Miranda
David P. Miranda, of Alba-
ny, New York, took office 
June 1 as president-elect 
of the 75,000-member New 
York State Bar Association.

The House of Delegates, 
the Association’s decision 
and policy-making body, 
elected Miranda at the 
organization’s 137th annu-
al meeting, held this past 
January in Manhattan. In 

accordance with NYSBA bylaws, Miranda will become the 
Bar Association’s 118th president on June 1, 2015.

Miranda is a partner at Heslin Rothenberg Farley and 
Mesiti in Albany. He is a trial attorney whose intellec-
tual property law practice includes trademark, copyright, 
trade secret, false advertising, patent infringement and 
Internet issues.

A 25-year member of the State Bar Association, Miran-
da has served as a secretary of the Association and 
a member of its Executive Committee and House of 
Delegates. He is past chair of the Electronic Communica-
tions Committee and the Young Lawyers Section, and 
co-chaired the Special Committee on Strategic Planning. 
He currently serves as chair of the Special Committee on 
CLE.

He is a member of the NYSBA’s Intellectual Property 
Law Section, Commercial and Federal Litigation Section, 
Committee on Annual Award, Committee on Continuing 
Legal Education and Membership Committee.

Miranda is a past president of the Albany County 
Bar Association. In 2009, he served on the Independent 
Judicial Election Qualification Commission for the Third 
Judicial District of the State of New York. In 2002, 
then-Chief Judge Judith S. Kaye appointed him to the 
New York State Commission on Public Access to Court 
Records.

A resident of Voorheesville, Miranda graduated from 
the State University of New York at Buffalo and Albany 
Law School.
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Secretary  
Ellen G. Makofsky
Ellen G. Makofsky, of Gar-
den City, New York, has 
been elected secretary of 
the New York State Bar 
Association. 

A founding partner of 
Raskin & Makofsky LLP, 
Makofsky concentrates 
her practice in elder law 
and trusts and estates.

A 27-year member of 
the State Bar, Makofsky is a member of the House of 
Delegates. She was a member-at-large on the Executive 
Committee for four years. She chaired the Elder Law 
Section and is the Secretary of the Senior Lawyers Sec-
tion and a member of the Trusts and Estates Law Section. 
She is the co-chair of the Women in the Law Committee 
and is a member of the Committee on Continuing Legal 
Education and the Membership Committee. She also is 
president of the National Academy of Elder Law Attor-
neys, New York Chapter.

A resident of Sands Point, Makofsky graduated from 
Boston University and earned her law degree cum laude 
from Brooklyn Law School.

Treasurer  
Sharon Stern Gerstman
Sharon Stern Gerstman, 
of Buffalo, New York, has 
been re-elected treasurer 
of the New York State Bar 
Association.

Gerstman is of counsel 
to Magavern Magavern 
Grimm in Buffalo. She 
concentrates her practice 
in the areas of media-
tion and arbitration, and 

appellate practice. 
A 34-year member of the State Bar, Gerstman previ-

ously served on the Executive Committee as an Eighth 
Judicial District vice-president. She is a member of the 
House of Delegates, Finance Committee, Dispute Resolu-
tion Section, and Torts, Insurance and Compensation Law 
Section’s Executive Committee. 

She was chair of the Committee on Civil Practice Law 
and Rules and the Special Committee on Lawyer Adver-
tising and Lawyer Referral Services. She previously 
co-chaired the Task Force on E-Filing and the Special 
Committees on Lawyer Advertising and Strategic Plan-
ning. She also served on the American Bar Association’s 
Board of Governors for three years and is a member of the 
ABA’s House of Delegates.

A resident of Amherst, Gerstman graduated from 
Brown University and earned her law degree from the 
University of Pittsburgh School of Law. She received a 
master’s degree from Yale Law School.
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ATTORNEY PROFESSIONALISM FORUM

The Attorney Professionalism Committee 
invites our readers to send in comments 
or alternate views to the responses 
printed below, as well as additional 
hypothetical fact patterns or scenarios to 
be considered for future columns. Send 
your comments or questions to: NYSBA, 
One Elk Street, Albany, NY 12207, Attn: 
Attorney Professionalism Forum, or by 
e-mail to journal@nysba.org. 

This column is made possible through 
the efforts of the NYSBA’s Committee on 
Attorney Professionalism. Fact patterns, 
names, characters and locations presented 
in this column are fictitious, and any resem-
blance to actual events or to actual persons, 
living or dead, is entirely coincidental. These 
columns are intended to stimulate thought 
and discussion on the subject of attorney 
professionalism. The views expressed are 
those of the authors, and not those of the 
Attorney Professionalism Committee or 
the NYSBA. They are not official opinions 
on ethical or professional matters, nor 
should they be cited as such.

To the Forum:
The news in recent months is full of 
stories on data security and the risks 
that must be addressed by businesses 
to protect their electronic information. 
As attorneys, I know we all have cer-
tain obligations to preserve the con-
fidential information of our clients. 
I am well aware that much of the 
electronic information on our firm’s 
networks is made up of confidential 
information arising from client mat-
ters. I am the lucky partner tasked 
by my colleagues to help implement 
firm-wide data security policies. What 
ethical obligations come into play on 
this issue? Do the attorneys at my firm 
have an obligation to both advise and 
coordinate data security policies with 
our non-attorney staff?

Sincerely,
Richard Risk-Averse

Dear Richard Risk-Averse: 
As you correctly point out, data secu-
rity is a frontline issue that has got-
ten significant attention in the press – 
both inside and outside of legal circles. 
Recent data breaches at major corpora-
tions and law firms have underscored 
the need for stronger, more effective 
mechanisms to protect sensitive and 
confidential client information. 

Prior Forums have focused upon 
several key provisions of the New York 
Rules of Professional Conduct (RPC) 
that give practitioners an ethical blue-
print that tells us what attorneys need 
to know when using various technolo-
gies in everyday practice. See Vincent J. 
Syracuse & Matthew R. Maron, Attor-
ney Professionalism Forum, N.Y. St. 
B.J., May 2013, Vol. 85, No. 4 (mobile 
devices); Vincent J. Syracuse & Mat-
thew R. Maron, Attorney Profession-
alism Forum, N.Y. St. B.J., June 2013, 
Vol. 85, No. 5. (usage of social media 
to conduct research); Vincent J. Syra-
cuse & Matthew R. Maron, Attorney 
Professionalism Forum, N.Y. St. B.J., 
Jan. 2014, Vol. 86, No. 1. (email as a 
basic method for everyday communi-
cation). Your question about data secu-
rity gives us an opportunity to address 
what is perhaps one of the most impor-

tant issues that lawyers face when we 
have to reconcile the need to use tech-
nology with our obligation to protect a 
client’s confidential information. 

To answer your question, we begin 
with Rule 1.1, which recites a law-
yer’s basic ethical obligation to pro-
vide competent representation. Specifi-
cally, Rule 1.1(a) states that “[a] lawyer 
should provide competent representa-
tion to a client. Competent representa-
tion requires the legal knowledge, skill, 
thoroughness and preparation reason-
ably necessary for the representation.” 
This means attorneys must have a basic 
understanding of how technologies are 
utilized in connection with the repre-
sentation of a client. As we have noted 
on multiple occasions in this Forum, 
attorneys must be intimately familiar 
with the usage of those technologies. 
Although not necessarily applicable 
in New York, amended Comment [8] 
to Rule 1.1 of the ABA Model Rules 
of Professional Conduct states that, in 
maintaining competence, “a lawyer 
should keep abreast of changes in the 
law and its practice, including the ben-
efits and risks associated with relevant 
technology. . . .” Id. (emphasis added.) It 
is foolish for a lawyer to ignore evolv-
ing technologies and their impact on 
the lawyer’s practice. 

Along with your obligation to pro-
vide competent representation, dis-
cussed above, establishing the appro-
priate data security policy for your 
firm also requires an understanding of 
Rule 1.6(c) of the RPC which states, in 
pertinent part, that “[a] lawyer shall 
exercise reasonable care to prevent the 
lawyer’s employees, associates, and 
others whose services are utilized by 
the lawyer from disclosing or using 
confidential information of a client. . . .”

We assume that, by now, most attor-
neys are aware of the ethical obliga-
tions we have outlined. But what about 
nonlawyers, and what happens when 
nonlawyers have access to a client’s 
confidential information? RPC Rule 
5.3(a) tells us:

A law firm shall ensure that the 
work of nonlawyers who work 
for the firm is adequately super-

vised, as appropriate. A lawyer 
with direct supervisory authority 
over a nonlawyer shall adequately 
supervise the work of the nonlaw-
yer, as appropriate. In either case, 
the degree of supervision required 
is that which is reasonable under the 
circumstances, taking into account 
factors such as the experience of 
the person whose work is being 
supervised, the amount of work 
involved in a particular matter and 
the likelihood that ethical prob-
lems might arise in the course of 
working on the matter.

Id. (emphasis added.)
This may seem relatively straight-

forward but we must also look at the 
Comments to this rule because they 
point us to other portions of the RPC 
which discuss an attorney’s supervi-
sory obligations. Comment [1] to Rule 
5.3 states:

[Rule 5.3] requires a law firm to 
ensure that work of nonlawyers is 
appropriately supervised. In addi-
tion, a lawyer with direct super-
visory authority over the work 
of nonlawyers must adequately 
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particularly regarding the obliga-
tion not to disclose information 
relating to representation of the cli-
ent, and should be responsible for 
their work product. The measures 
employed in supervising nonlaw-
yers should take account of the fact 
that they do not have legal training 
and are not subject to professional 
discipline. A law firm should make 
reasonable efforts to establish 
internal policies and procedures 
designed to provide reasonable 
assurance that nonlawyers in the 
firm will act in a way compatible 
with these Rules. A lawyer with 
direct supervisory authority over 
a nonlawyer has a parallel duty to 
provide appropriate supervision of 
the supervised nonlawyer.

Id. (emphasis added.)

If it was not made clear already, 
Comment [2] to Rule 5.3 suggests that 
attorneys in supervisory positions 
must take extra steps to make nonlaw-
yer personnel aware that they must 
act with the same manner as and in 
accordance with the ethical obligations 
of the attorneys who supervise them. 
That being said, you along with the 
other attorneys in supervising roles at 
your office have an obligation to both 
advise and coordinate data security 
policies with the nonattorney staff at 
your firm to prevent the disclosure 
and usage of confidential information. 
Rule 5.3 (as discussed above) expressly 
provides for this supervisory obliga-
tion, and although the Comments to 
Rule 5.3 suggest that nonattorneys are 
not subject to the RPC, the RPC, as a 
whole, does define a “type of ethical 
conduct that the public has a right to 
expect not only of lawyers but also 
of their non-professional employees 
and associates in all matters pertain-
ing to their professional employment.” 
See Simon’s New York Rules of Pro-
fessional Conduct Annotated at 1299 
(2014 ed.).

To that end, we would recommend 
the following best practices when 
implementing a data security policy at 
your firm.

•  A written and regularly updated 
data security policy which is 

of protecting sensitive and confiden-
tial client information from improper 
disclosure or usage? (See supra Com-
ment [2] to Rule 5.1.) What level of 
detail is required when a firm enacts 
a data security policy to protect cli-
ent information and how should that 
policy be updated and communicated 
to nonlawyer personnel at the firm? 
Is it proper for a small firm to require 
only “informal supervision [of non-
lawyer personnel] and periodic review 
of compliance [with supervisory poli-
cies]”? (See supra, Comment [3] to Rule 
5.1.) And is “informal supervision” of 
nonlawyer personnel (especially when 
it comes to protecting unauthorized 
disclosure or use of confidential infor-
mation) enough so that the supervising 
attorney is complying with his or her 
ethical obligations? 

In his discussion of Rule 5.3, Profes-
sor Roy Simon reminds us that it makes 
sense to emphasize the importance 
of confidentiality when supervising 
nonlawyers even though the RPC is 
technically inapplicable to nonlawyers. 
See Simon’s New York Rules of Pro-
fessional Conduct Annotated at 1301 
(2014 ed.). However, Professor Simon 
also believes that the law firms and 
lawyers supervising nonlawyer per-
sonnel should give these individuals 
“specific, formal instruction regarding 
a lawyer’s duty of confidentiality.” Id.

Comment [2] to Rule 5.3 states:

With regard to nonlawyers, who 
are not themselves subject to these 
Rules, the purpose of the supervision 
is to give reasonable assurance that the 
conduct of all nonlawyers employed 
by or retained by or associated with 
the law firm is compatible with the 
professional obligations of the law-
yers and firm. Lawyers generally 
employ assistants in their practice, 
including secretaries, investigators, 
law student interns and parapro-
fessionals. Such assistants, whether 
they are employees or independent 
contractors, act for the lawyer in 
rendition of the lawyer’s profes-
sional services. A law firm must 
ensure that such assistants are 
given appropriate instruction and 
supervision concerning the ethi-
cal aspects of their employment, 

supervise those nonlawyers. Com-
ments [2] and [3] to Rule 5.1 . . . 
provide guidance by analogy for 
the methods and extent of super-
vising nonlawyers.

Although Rule 5.1 spells out the 
specific obligations for the supervision 
of lawyers by those attorneys with 
management responsibility in a law 
firm, the Comments to this Rule are 
applicable in the context of supervising 
nonlawyer personnel.

Comment [2] to Rule 5.1 states:

Paragraph (b) [of Rule 5.1] requires 
lawyers with management author-
ity within a firm or those having 
direct supervisory authority over 
other lawyers to make reasonable 
efforts to establish internal policies 
and procedures designed to provide 
reasonable assurance that all law-
yers in the firm will conform to 
these Rules. . . . (emphasis added.)

In addition, Comment [3] to Rule 
5.1 provides:

Other measures that may be 
required to fulfill the responsibil-
ity prescribed in paragraph (b) [of 
Rule 5.1] can depend on the firm’s 
structure and the nature of its prac-
tice. In a small firm of experienced 
lawyers, informal supervision and 
periodic review of compliance 
with the required systems ordinar-
ily will suffice. In a large firm, or 
in practice situations in which dif-
ficult ethical problems frequently 
arise, more elaborate measures 
may be necessary . . . the ethical 
atmosphere of a firm can influence 
the conduct of all its members and 
lawyers with management author-
ity may not assume that all lawyers 
associated with the firm will inevi-
tably conform to the Rules.

The Comments to Rule 5.1 as 
related to Rule 5.3 are a simple state-
ment of the steps required for proper 
supervision of nonlawyer personnel 
in both small- and large-firm environ-
ments. However, as is often the case, 
Comments to the RPC can be sub-
ject to varying interpretations as well 
as numerous questions. For example, 
what would “reasonable efforts to 
establish internal policies and proce-
dures” entail, especially in the area 
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non-public information might pass 
the foreseeability test.

See Philip R. Lochner, Jr., Lawyers 
and Insider Trading, Jan. 24, 1991, at 
http://www.sec.gov/news/speech/ 
1991/012491lochner.pdf.

And, we have also seen recently, 
a CEO of a prominent national retail 
store company lose his job because of 
a massive data breach where the per-
sonal financial information for millions 
of customers was obtained by hack-
ers. See Anne D’Innocenzio, Target’s  
CEO Is Out in Wake of Big Security  
Breach, Associated Press, May 5, 
2014, http://bigstory.ap.org/article/
targets-chairman-and-ceo-out-wake-
breach. This is just one of many exam-
ples why data security is so important 
in today’s environment. For lawyers, 
data security is of even greater impor-
tance because failure to preserve con-
fidential and sensitive information 
could put an attorney’s career at sig-
nificant risk.

Sincerely,
The Forum by
 Vincent J. Syracuse, Esq.  
(syracuse@thsh.com) and  
Matthew R. Maron, Esq.  
(maron@thsh.com), Tannenbaum 
Helpern Syracuse & Hirschtritt LLP

QUESTION FOR THE  
NEXT ATTORNEY

PROFESSIONALISM FORUM
I represent one of the defendants in 

an action brought against a number of 
parties in an unfair competition case 
involving various employees who left 
their employer to work for a competi-
tor. The plaintiff has sued its former 
employees and their current employer 
(my client). It is a high-stakes litiga-
tion involving huge sums of money, 
and it has gotten to the boiling point. 
Plaintiff’s counsel and the attorney 
for one of the employees have been 
exchanging what I consider to be vul-
gar and horrifying emails. The level 
of insults hurled between these two 

•  And most important, coordinate 
all data security policies and pro-
tocols with either your internal 
IT staff or a trusted outside third-
party IT vendor.

It is understandable that some may 
view these data security recommenda-
tions as rather extreme in an almost 
“Big Brother” sort of way. However, 
it is important to remember that we 
are in the business of risk manage-
ment. We are practicing in an envi-
ronment where client information is 
almost always kept in electronic form 
and the risk of unauthorized access is 
ever-present. Risks have consequences 
as evidenced by the recent example 
of a managing clerk of a major inter-
national firm who was charged both 
at the criminal and civil levels with 
insider trading, based upon informa-
tion he improperly accessed from his 
employer’s computer system concern-
ing mergers, acquisitions and tender 
offers involving publicly traded firm 
clients. See U.S. v. Metro et al., 14-mj-
08079 (D.N.J.) and U.S. v. Eydelman et 
al., 14-cv-01742 (D.N.J).

Indeed, for a lawyer or law firm, it 
is conceivable that the range of conse-
quences for the failure to preserve and 
protect confidential information could 
run the gamut from professional disci-
pline, to a malpractice suit and – taken 
to its logical extreme – even crimi-
nal liability. One former commissioner 
from the United States Securities and 
Exchange Commission noted: 

Law firms can be found liable 
for insider trading by partners 
or employees under the common 
law principle of respondeat supe-
rior, or pursuant to Section 20(a) of 
the Exchange Act, which imposes 
liability on controlling persons. 
Respondeat superior liability gener-
ally is interpreted to require that 
the offending act by the employee 
be within the scope of his or her 
employment. However, courts 
have liberally construed this rule 
to cover conduct that is incidental 
to, or a foreseeable consequence of, 
the employee’s activities. Under 
the right circumstances, insider 
trading by a lawyer or employee 
with frequent access to material, 

shared with all firm employees at 
regular intervals, as well as firm-
wide training on such policies. 
We would recommend circulating 
and updating such policies quar-
terly. (These policy recommenda-
tions have also been proposed in 
the context of cloud computing. 
See The Cloud and the Small Law 
Firm: Business, Ethics and Privilege 
Considerations, New York City 
Bar Ass’n, Nov. 2013, at http://
www2.nycbar.org/pdf/report/
uploads/20072378-TheCloud 
andtheSmallLawFirm.pdf.)

•  A near impenetrable encryption 
system on firm networks and 
individual computers for access-
ing confidential and sensitive 
client information so that the risk 
of a data breach is significantly 
reduced. 

•  A mechanism so that such con-
fidential information remains 
encrypted if in the event electron-
ic documents are “checked out” 
from the firm’s documents serv-
ers or other firm-wide computer 
servers, so that work on client 
matters can be conducted outside 
of the office. We would recom-
mend putting these documents on 
an encrypted USB flash drive.

•  Utilize the Trusted Platform Mod-
ule standard on all firm-issued 
laptop computers or tablets to 
prevent these devices from being 
improperly accessed if they are 
ever lost or misplaced. Ideally, 
laptop computers should contain 
fingerprint readers. 

•  Restrict access to certain confiden-
tial and sensitive client informa-
tion to specific firm personnel. 
At a minimum, your firm’s docu-
ment management and electronic 
discovery systems should allow 
for the ability to restrict access to 
highly sensitive information. 

•  Use encrypted passwords for 
hardwire networks and internal 
wireless Internet systems to pre-
vent unauthorized access and 
remind all firm employees that 
passwords should be changed at 
regular intervals. Continued on Page 57
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NEW MEMBERS WELCOMED

FIRST DISTRICT
Massud Aasmi
Leonardo Adonis Acevedo
Blair Alexander Adams
Ademola Oluseyi Adewale-

Sadik
Cyavash Nasir Ahmadi
Hannah Kim Ahn
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Kathryn Altomonte
Paul Quigley Andrews
Lawrence Matthew Angelo
Ngozi Vivian Anidi
Cynthia Arato
Brandon Lee Arnold
Michael Lawrence Arnold
Bryan Evan Arsham
Yuki Asano
Michael Sergeevich Atamas
Quincy Elyse Auger
Shahar Azoulay
Jessica Leah Badt
Christine Bae
Joachim Daniel Bakey
Sarah Elizabeth Bamford
Melissa Anne Barahona
Jared Michael Barcenas
Herbert Walter Bardenwerper
Camilla Barkovic
Alexander Ray Barrett
David Joseph Bartoletti
Sandra Dahlia Baum
Jay William Chagan Baviskar
Elana Rose Beale
Natalie Gayle Labayen Beato
Mia Christine Beck
Michael Edward Belgraier
Abigail Elizabeth Belknap
Brandy Andrea Beltas
Peter Benesch
Elizabeth Rebecca Bergamo
Nicole Bergstrom
Rebecca Amy Bernstein
Simon Bernstein
Nicholas J. Bertha
Raymond Joseph Berti
Asheesh Singh Bhalla
Maria Louisa Bianco
Victor Michael Bieger
Benjamin Warren Bierwirth
Anita Binayi-ghiam
Benjamin E. Black
James Michael Blakemore
Kate Nicole Garces Blanco
Craig P. Bloom
Emma Sarah Blumer
John Anthony Blyth
Maya Ondalikoglu Bobbitt
Bissie Katharine Bonner
Gabriela Cristina Botifoll
Colin M. Bowes
Mary Elizabeth Bracewell
Meredith Robyn Bragg
Gillian Alice Breuer
Noah Ashur Brick
David James Bright
Bradley David Brown
Cody Alexander Brown
Elizabeth Margaret Brown
Adam Jeffrey Brunk
Shayna Antoinette Bryan

Samantha Leigh Buchalter
Joseph Alexander Henry 

Buszka
Elizabeth Danielle Byam
Alexander Bystryn
Gregory Gerard Cage
Christin M Cahill
Bruno Campos
Donald Patrick Canavaggio
Vivian Steffanie Carballo
Robert Crosby Carroll
Anne Christine Cataldo
Jessica Grace Cauley
Daniel Joaquim Cerqueira
Connie Chang
Seth T. Chase
Eugene Y. Chen
Koonho Cho
Youjin Choi
Maren Irene Christensen
Obiajulu Chibueze Chukwu
Christina Saiyee Chung
Younghee Chung
Brett Franklin Clements
Danielle Lynn Clout
Jenna C. Cohen
Philip Harrison Cohen
Rachel Lindsay Cohn
Marissa Jasmine Coleman
Brendan Michael Conner
Felicity Vanessa Florence 

Conrad
Patrick Stephen Conroy
Sean Patric Conroy
Wende Louise Cooper
Brett K. Copell
Shain Richard Corey
Caitlin Renee Cornell
Samantha L Cornell
Brendan Matthew Cottington
Gaspard Henri Curioni
Jared Matthew Curzan
Katherine Lee Dacey
Kathryn H. Dachille
Rohit R. Dave
Jared Fletcher Davidson
Ashly Nikkole Davis
Hilary Morgan Davis
James Michael Davis
Stephanie Alexandra De 

Padua
Samantha Elizabeth Delao
Matthew Michael Delja
Christopher Raphael Deluzio
Meredith Erin Dempsey
Gregory Allen Denis
Saunak Kirti Desai
Brianne Despuches
Ekta Rajiv Dharia
Marisa Ann Dilemme
Daniel Doktori
Samuel Hilliard Dolinger
William Thomas Dong
Lisa Marie Doolittle
Brittany Mel Dorman
Alexander Philip Dubin
Mary Flanagan Dwyer
Llewellyn Lane Earnest
Andrew Stephen Edelen
Britney Melissa Edwards
Sarah D. Efronson
Jonathan Charles Eggers Gold

Laura Jean Eichten
Andrew Lawrence Eiger
Eric B. Einisman
Tarik Ali Elhussein
Simon J. Elkharrat
Stephen Jason Elkind
Ginger Veronica Hughes 

Ellison
Drew Richard Elphick
Yosefa Ariela Englard
Robyn R. English
Anthony Ryan Enriquez
Revi-ruth B. Enriquez
Andrew Edward Epstein
Priscilla Michelle Escobedo
Anne Morrill Evans
Joseph B Evans
Matthew Young Fan
Mekdes Fanta
Alexandra Jeanne Farber
Ryan Maen-jamal Farha
Scott Jackson Farmer
Laurent Francois Faucqueur
Christine Anne Fazio
Max A Feder
Seth Joseph Feinstein
Bruce Behrooz Fekrat
Ana Lise Feliciano Hansen
Jenna Nicole Felz
Adam Carroll Ferguson
Kristy Lee Fields
Jacob Filak
Lara Elizabeth Finkbeiner
Robert Bernard Fischbeck
Tobias Jacob Fischer
Robert Neil Fisher
Alan Jay Fishman
Laura Katherine Fishwick
Caitlin N. Fitzpatrick
Peter Joseph Fitzpatrick
Andrew S. Fleischman
Michael Friel Fleming
Peter John Fogarty
Andrew Thomas Foglia
Janis Tsuan-wen Foo
Ann Hesse Ford
Elliot Patrick Forhan
Herbert Leo Forsythe
Alexander B. Fotopoulos
Robert Sam-quinn Fraley
Mark Phillip Franke
Amanda Freedberg-Shapiro
Cameron S. Friedman
Murray F. Friedman
Michael Raymond Frittola
Risa Fukuda
Peter Conrad Fulweiler
Christopher Joseph Furlong
Hannah Furst
John Paul Galanek
Andre Darian Galis
Cynthia Cristina Galvez
Emily Van Waning Galvin
Tyler Adam Garaffa
Emily R. Garnett
Elizabeth Marie Gary
Jennifer Colleen Gaudette
Jack Michael Genberg
Alison Lee Genova
Jason Anthony Georges
David Alexander Gerardi
Margot Anne Gianis

Lucas Giardelli
Arturo R. Gigante
Noah Nehemiah Gillespie
Caleb Elliott Ginsberg
Douglas Bradley Giombarrese
Christopher Leonard Glenn
Jesse Glickstein
Victoria Cheryl Gokhman
Marisa Slater Gold
Leora Goldstein
Gerardo Gomez Galvis
Michele Patricia Gonzalez
Anthony Lance Goodman
Donald Larry Ray Goodson
Michael Vincent Gordon
Lee Bradford Gorson
Derek A. Gould
Elizabeth Paull Graber
Aidan Taft Grano
Kristin Alanna Grant
Timothy William Grant
Wendy Grasso
Timothy Hannon Grayson
Ariana Carlyn Green
Tova Aliza Greenbaum
Adam S Greenberg
Sarah Cooke Griffiths
Zachary David Groendyk
Jane Sydney Gross
Cristina Marie Grullon
Susanna Helene Guffey
Adria Sirod Gulizia
Jodie Jane Gummow
Dillion Stratton Guthrie
Rebecca Aida Director 

Guzman
Richard Peter Haber
Blaine Motove Hackman
Anna Maria Hadjitheodosiou
Andrew William Hahn
Claiborne Roberson Hane
Shriram Harid
Samuel D. Harrison
Theodore Esmond Hart
Tasnim Hassanali
Brian Crawford Hassett
David Keith Hatton
Erika D. Hauser
Darryl Hazelwood
Taylor Henry Hedrick
Ganaraj Satyanarayan Hegde
Christina Whitney Helburn
Alejandro Alfonso Herrera
Danielle Christine Hildreth
Stewart McIntosh Hill
Benjamin George Hillengas
Yui Hirohashi
Natalie Anne Hoeper
Mary Kate Hogan
Astra Holder
Jamila Elaine Hollins
Jaclyn Hong
Christopher D. Hopkins
Michael Benjamin Horn
Joshua Jacob Horowitz
Thomas Hou
Elizabeth D. Houghton
Melody R Hsiou
Paul Edward Hubble
Daniel John Hulme
Lindsey Erin Hunt
Steven Michael Interrante

Yutaka Ito
Sawyer Carter Jacobs
Rivkah Fay Jaff
Remi James David Jaffre
David J Jakus
Nur Mustapha Jalal
Jhaniel N. James
Andrew Kennon Jennings
Meredith Grizzle Jetton
Paul Michael Jindra
Tina Hwa Joe
Justin Joel
Caitlin Slavik Johnson
Mark Lloyd Johnson
Wesley R. Johnson
Jessica Courtney Johnston
Marc Turner Jones
Samantha Irene Joshua
David Eric Kamerman
Joanne S. Kang
San Kang
Lauren Ristau Kanzer
Aaron Lewis Kaplan
Danielle Elizabeth Kasten
David Andrew Katz
Lauren Nicole Katz
Lily Nicole Katz
Rachel Miriam Katz
Paetra Cecile Kaufmann
Julia Heather Kaye
Laura Ann Keay
Terence Patrick Keegan
Victoria Jane Kehoe
Sarah Eve Keller
Alycia Appicello Kelly
John Hamilton Keneally
Kari Lynn Kepple
Joan Christine Kerecz
Thomas Scott Kessler
Maira Khamisani
Sabila Khan
Hana C. Kim
Philip Kim
Philip Ho-jun Kim
Takeshi Kimura
Tyler Colin Kinder
Erin Victoria Klewin
Daniel Rickert Koffmann
Hirofumi Koizumi
James Kong
Evangelos Konstantinou
Joanne Koo
Lindsay G. Korotkin
Evgeny Igorevich Krasnov
Aaron Robert Kratzat
Aimee Sue Krause
Aaron M Krieger
Sri Kristina Kuehnlenz
Bali Kris Kollin Kumar
Calvin Ling Kung
Jeremy Alexander Kutner
William Winghei Kwok
Madeline Hoi Ting Kwong
David Dale Lamb
Ying Lan
Clifford Laney
Alan Jay Langer
Kwesi Wontumi Larbi-Siaw
David H D Larkin
Carrie Jean Larson
Kirsten Maree Lavery
Phillip Lax
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Keith Alan Lazere
Isidore Le Blanc
Colleen Tracey Lee
Erica Yong Kyung Lee
Julie Hyung Joo Lee
Sang Min Lee
Thomas Lee
Eric Joseph Lemor
Carlotta Lepingwell
Eugene Levin
Samuel Isaac Levin
Robert Andrew Levine
Sara R. Levine
Sarah Levitan
Ashley Brooke Levitt
Yidan Monica Li
Daniel Seth Lieberman
Nicole A. Liedtke
Vincent Bryan Lillegard
Lisa Lin
Anders Linderot
Guido Liniado
Sarah Yael Lippman
Elena Dominique Lobo
Michelle Louisa Lobo
Abhinav Lohia
Patrick Steve Loi
Victor Lopez
Michael Eric Lowry
Jun Jian Lu
Andrew Richard Lugerner
Catharine Luo
Zachary Noah Lupu
Alexandra Lustig-Elgrably
Belinda An Luu
Sara Loraine Lykken
Narissa A Lyngen
Malerie Ma
Alexandra C. Mackey
Andrew Patrick Madden
Andrea Marie Maestas
Mark Malak
Behzad Benjamin Malek-

Madani
Hima Bindu Mallampati
Christopher Joseph Malone
Mary Beth Maloney
Samuel Giffin Mann
Suzanne Price Marinkovich
Molly Frances Masenga
Catherine Mary Matloub
Thomas Vincent Matthew
Patrick Joseph Mattina
Maggie Catherine Maurone
Terrell Howard McCasland
Megan Phillips McDermott
Katie Manzi McDonough
Debra Christine McElligott
Evan Bertholdo McGinley
Kelly M. McGuire
Phillip George McKie
Nathanial Johnathan 

McPherson
Andrew McTernan
Suniti Navin Mehta
Alex Drew Meirowitz
Michelle Lyn Meleski
Nicholas Paul Melito
Patrick Claude Meson 

Mantecon
Sarah Milam
Sophie Milrom
Benjamin Stewart Mishkin
Reena Tzaphrah Mittelman

Anthony William Mongone
Marcy Nicks Moody
Randy Moonan
Dale James Morgado
Meredith Lee Morgan
Stephen Patrick Morgan
Melissa Lynn Moriarty
Josie Renee Morris
Anil Murli Motwani
David Mou
Rory Benjamin Mouat
Karen Elizabeth Muiter
Jennifer Morgan Muller
Christopher Ryan Murray
Eliza Telleysh Murray
Mark Paul Musico
Victorianne C. Musonza
Mark William Myott
Sana Nadeem
Hana Nah
Jinkang Nah
Vidya Narayanaswamy
Jonathan Joseph Nasca
Zachary Logan Nathanson
Gennadiy Naydenskiy
Marc Neiman
Lydia VanDorn Newcomb
Genny Ngai
Paris Nathaniel Nicholls
Richard William Nicholson
Javier Nieves
Jonathan Harris Noble
Nyarumba Nota
Kennard Lamont Noyes
Luis Vincent Nunez
Jonathan Michael Nussbaum
Paige Lindsay Nyer
Robert Joseph O’Loughlin
Sean Michael O’Loughlin
Katherine Ann O’Neill
Sharon Shimite Obialo
Christopher Sean Oglesby
Mioko Okubo
Daniel Harrison Oliner
Renay Michelle Oliver
Joanne Siyun Ong
Cecilia Maria Orlando 

Stighetti
Erik Marlon Ortega
Andrew Michael Osarchuk
Elizabeth B. Osley
Mark Andrew Osmond
Mary Cristina Ostberg
Yara Owayyed
Valentine Angelica Pagan
Rodrigo Palacios
William L. Palka
Delphine Papaud
Abbie Rose Pappas
Eric John Galvez Paredes
Matthew Benjamin Parelman
Deep Harshad Patel
Jessica Carroll Peck
Katherine Marie Alonso 

Pecore
Benjamin R. Pedersen
Matthew Willson Peetz
Zhi Pei
Matthew Carter Penny
Pierre-Emmanuel Perais
Tuvia Chaim Peretz
Victoria Pernt
Christopher Taylor Perre
Edward Andrew Peslak

Sara Catherine Petranek
Jessica Madison Pfau
Dimitri Eugene Phillips
William Thomas Pilon
Jared S. Pinchasick
Elizabeth Reiner Platt
Sean Robert Plumb
Michael Benjamin Podolsky
Michelle Podolsky
Edward Lee Poff
Lance A. Polivy
Brian Alexander Poloner
Ian Scott Polonsky
Maximilian James Polsky
Kirsten Leigh Popoff
William Gregory Prins
Assaf Yosef Prussak
Adam Colon Pullano
Susan Enide Quatrone
Rossalyn K. Quaye
Michelle Quiles Montalvo
Carlos G. Quintana
Robert Joseph Radigan
Joseph Carmine Raffanello
Mridhula Raghupathy
Cristina Isabel Ramirez
Thomas Robert Randall
Andrew Rausa
Robert Randolph Redding
Ashley Christine Reece
Andrew David Reich
Patrick Joseph Reinikainen
Jonathan Marc Reinstein
Samantha Jordan Reitz
Jason Michael Remsen
Nicholas A. Rendino
Brittney Rose Renzulli
Caroline Marie Richardson
Scott Brandon Richman
Luciano A. Ricondo
Christina Young Rim
Saad Ullah Rizwan
Daniel Phillip Robinson
Daniel Edward Rocco
Bertha M. Rodriguez
Kevin Eugene Roe
Andrew Armand Roeder
Brian Richard Rogers
Matthew John Rogier
Stephanie Monroe Rohlfs
Yasamin Tara Roomina
Max Jacob Rosenberg
Diana Marie Rosenthal
Hanna Rubin
Diana Rubinov
Krystle Marie Rudzinski
Seth Jeremy Rutman
Zulaikha Safi
Arezo Saidi
Jennifer Saint-Preux
Motoki Saito
Zoe Elizabeth Sajor
Parmita Misty Samanta
Oscar Sanchez
Rachel Marie Sanchez
Sydney S. Sanchez
Amy Adele Sanderson
Chad Morgan Sandler
Jorge Ivan Santiago
Daniel Ryan Satin
Takehisa Sato
Chloe Maxine Sauer
Jonina Sera Sauer
Sophia Beatrice Savryn

Travis Lederer Scher
Laura T. Schnaidt
Joanna H. Schorr
Emily Jane Schreiber
Brittany Nicole Schulman
Dana M. Schwartz
Virginia Kelley Scott
Samuel James Scroggins
Janet Vagt Scully
Joshua David Seidman
Hanna Bradley Chung Seifert
Jessica Margot Selby
Andria Kyung Ah Seo
Matthew Sereno
Hadrien Servais
Jeffrey S. Shaffer
Maxine Hope Sharavsky
Deborah Heidi Share
David Gerald Sharon
Justin D. Sharp
Neal Shechter
Mark William Sheehy
Xi Shi
Courtney Louise Shike
Yoshifumi Shimoda
Mathew Edward Shorstein
Gustavo Andres Silva Cano
Marc Aaron Silverman
Jill R. Simon
Spencer F. Simon
Cullen Lawrence Sinclair
Gaurav Alex Sinha
Melissa Maria Sink
Meera Sitaram
Elisabeth K. Slochower
Anna Nicole Smith
Benjamin James Smith
Lauren Elizabeth Smith
Brandon David Soleimani
Elisa S. Solomon
Daniel Jacob Soltman
Susan Laurie Sommer
Prajakta Anilkumar Sonalker
Paige Cathleen Spencer
Scott M Spivak
Priya Luxmi Srinivasan
Christopher John Stankus
Charles Ernest Stanley
Cameron Scott Stanton
Maura Anne Stanton
Erica Christine Stapleton
Genna Shapiro Steinberg
Claire A. Steinman
Lazar William Sterling-

Jackson
Sarah Michelle Sternlieb
Alexander James Stim
Joshua James Stolarz
Tanya Ivanova Stoyanova
Avi Judah Strauss
Amro Kamal Suboh
Lauren Beth Sugarman
Alexander Michael Sugzda
Kerry Sullivan
Lisa Caitlin Sullivan
Elizabeth Marie Summers
Avi Abraham Sutton
Kelly Ann Taddonio
Charles Andrew Talpas
Mackenzie Thanh Tan
Tiffany Yuk-leung Tang
Jeffrey Allan Tate
Payne Thomas Tatich
Daniel Tavakoli

Daniel Taylor-Cohart
Rachel Teitelbaum
Tara Jean Thomas
Alexandra S Thompson
Juliana Thorstenn
Cory Tischbein
Daisy Anne Tomaselli
Caroline Ashley Toole
Mehrnoosh Torbatnejad
Meredith Erin Traina
Stevie Van Tran
Joseph Trunzo
Alice Tsier
Clifford Tucker
Faizan Ahmed Tukdi
Andrew Christopher Tunnard
Marcin Tustin
Jennifer Michelle Uren
Anish Himanshu Vaishnav
Rebecca Laraine Van Derlaske
Timothy John Van Hal
Tyler Eamon Van Put
Raj Anil Vashi
Frederick Watson Vaughan
Joseph Michael Vento
Timothy Jacob Vogeler
Sarah Frances Voutyras
Beverly Hong-trang Vu
Allison Lindsay Waks
Adam Shere Wallwork
Catherine Ann Walters
Yi Wan
Mary Wang
Jennifer Leigh Warne
David Paul Washo
Margaret Larkin Watson
Amanda Teresa Waye
Fangzhou Wei
Cameron Weil
Ross Edward Weingarten
Carly I Weinreb
Brandon H. Weinstein
Elliot S. Weiss
Helene Paige Weiss
Kathryn Michael Weiss
Carroll Doyle Welch
Torben Michael Welch
Brandon Michael Welke
Jordan Samuel Wells
Shakima Michelle Wells
Ronald Andrew Westgate
Thomas Carter White
Megan E Whitehill
Justin Cooper Wiley
David P. Willard
Richard Roy Williams
Stephen Thomas Wilson
Emilie Kathe Winckel
Leah Hutton Wissow
Jessica Nicole Witte
Denny Won
Chapmann Yin Man Wong
Alina Worthalter Green
Derek Leland Wright
Hilary Elizabeth Wright
Thomas Edward Wrocklage
Hanzhe Wu
Yongjie Xi
Edward Xia
Zhuoyan Xie
Xiaoman Xu
Chan-young Yang
Dina Esther Yavich
Charlemagne Leroi Yawn
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David Yedid
Hee Won Helen Yoon
Jacob Scott Yormak
Koichiro Yoshimura
Justine Kingsbury Young
Michael Wayne Young
Milson Charles Yu
Christine Haltmaier Yurechko
Max Hooper Yusem
Allen Yusufov
Nadeea Rehnuma Zakaria
Hiral Labhubhai Zalavadia
Liliana Zaragoza
Cynthia Louise Zedalis
Lori A. Zedeck
Melissa Ann Zeigler
Krista Leighane Zembsch
Xiao Zhang
Xue Zhang
Xingluo Zhu
Youry Ziankovich
Jodi Ziesemer

SECOND DISTRICT
Jose Idio Abrigo
Zachary Justin Ahmad
William Keaupuni Akina
Sarah Amin
Ben Frank Barnes
Jordan Jae Barringer
Rajesh Barua
Lauren Augostina Branchini
Jonah Bruno
Douglas Patrick Buckley
Alexander Kaim Bussey
Brian Devan Chelcun
Katelyn Erin Collins
Casey Siobhan Conzatti
Martha Johanna De Jesus
Nicholas Alexander 

Devyatkin
Jill Norah Lauren Dickinson
Ilirian Durri
Kevin Farley
Ari Nathan Feldman
Jasmine Cenetta Foreman
Scott Edward Foreman-

Murray
Brittany Alexis Francois
Steven Fruchter
Krystle Gan
Caitlin Emily Giaimo
Hillary Elaine Gomez
Jaclyn Chloe Goodman
Alexandra Laignel Grant
Donella Mae Green
Alexandr Griss
Eliezer Z. Grossberger
Marie Therese Hastreiter
Monique Anita Haynes
Martin Hirschprung
Jared Peter Hollett
Alexander Thomas Hornat
Gabrielle Rose Hunter-Ensor
Oliver Holdship Jones
Sherman Michael Jones
Kirill Kan
Kimberly Rose Karseboom
Matthew A. Krivitsky
Stephanie Anne Laperle
Kimberly Anne Lehmann
Dmitry Levitsky
Jin Li
Peter Christian Liem

Beile Morrow Lindner
Lindsay Morgan Maione
Helen Mann Ruzhy
Alex Markhasin
Biana Lisa Mashevich
Josephine Olabisi Matthews
Kimberly C. McDaniel
Megan Danielle McKee
Sebastian Patricio Melo-Ortiz
Justin C. Meserole
Adam Ross Meyers
Thomas W. Michael
Kevin Edward Michels
Daniel Ross Miller
Jared Maxwell Mogil
Darsi Adele Monaco
Wendy Mui
Carl John Muraco
Eva Nudd
Thomas G. O’Brien
Jenny Isaacs Odegard
Daniel Ordower
Joseph Ostrowsky
Levi Moishe Rand
Christopher John Reilly
Zachary Rozenberg
Rosa Satanovskaya
Joseph Blaise Sayad
Dmitriy Shakhnevich
Daniel Brian Shindle
Jonathan Isaac Smith
Nikkisha Smith
Stephanie Janine Stewart
Jonathan Makoto Suzuki
Bedel Martin Tiscareno
Kimberly Tolman
George Tsivin
Nawshin Varming
Joshua Lorenzo Versoza
Antonio Daniel Villaamil
Elissa Renate Waltz
Laura B. Waters
Eve Elizabeth Weissman
William Yoon
Kristin Nichole York
Nermina Zecirovic-Arnaud
Kan Zhang

THIRD DISTRICT
Timothy M. Bartlett
Francine A. Campbell
David William Chandler
Evan Robert Gallo
Gabriel M. Garcia
David T. Gordon
Daniel R. Kinlan
Alexander W. Li
Lawrence P. Magguilli
Morgan Jean Maragliano
Kyle Thomas Pero
George Baylon Radics
Jaclyn Faith Sheltry
Vincenzo Salvatore Sofia
Erica Arden Vladimer
James L. Wallick

FOURTH DISTRICT
Michael Leo Boyle
Nathaniel Clinton Gray
Naresh K. Kannan
Allison Mussen
Nancy C. Santana

FIFTH DISTRICT
Alissa Levin

Renato Lucio Smith
Alesia Vick
Terrace Vincent Walsh

SIXTH DISTRICT
Zela Elizabeth Brotherton
Nicole Anne Dillingham
Cody Herche
Ashley Nicole Hughes
Andrew Peter Melendez
Christopher Edward 

Tomlinson
Pang Wei Wang

SEVENTH DISTRICT
Richard J. Arneson
Terria P. Jenkins
Kelly Meyer Lewis
Mosunmola Motolani Ojo
Caitlin Marie Steinke

EIGHTH DISTRICT
Abba Zebulan Abramovsky
Etido Udousoro
Sean Joseph Veach

NINTH DISTRICT
Charles Aikman
Justin Marc Ames
Frank G. Barile
Kristin Marie Blomquist
Patrick John Brosnan
Leodyne Calixte
Neil B. Connelly
Pouyan Akhondzadeh Darian
George Tolentino Del Fierro
Jon-Michael Dougherty
Andrew J. Eisenberg
Michael P. Ellman
Kyle B. Epstein
Emily Rose Flasz
Patrick A. Frawley
Carrie Bowden Freed
Ian Sebastian Gall
Isaac Gilwit
Isaac Hirsch Greenfield
Rose Maureen Harper
Allison Janell
Garima Joshi
Emily Pietromonaco Kahn
Bradley Kesselman
Tayyaba Fatima Khokhar
Marcia Eisenberg Kusnetz
Andrew Coakley Laub
Elizabeth Alexandra 

Ledkovsky
Marissa Leigh Licata
Brad Samuel Lieberman
Chuan-hsin Lin
Jonathan Zheng Lin
Michael Edward Liptrot
Alejandra Lopez
Lauren E. Ludvigsen
Peter V. Malfa
Elan Millhauser
Joelle P. Morabito
Hillary M. Nappi
Lauren Elizabeth Nelson
Gina Elyse Nicotera
Lucie Olejnikova
Charis Gillian Orzechowski
Michael Augustin Palladino
Tara Parlman
Ashley Danielle Philippe
Daniel Aaron Plachta
Keivan Edward Razavi

Paul Josef Richards
Sara Beth Rubin
Alexander David Salvato
Daniel Austin Schilling
Edward J. Sebold
Melina Mary Stratos
Yi-teng Su
Deepti Sukhani
Susan Sytner
Weiqi Tang
Elizabeth Tonne-Daims
Gloria Tressler
John Gerard Tully
Daniel C. Walden
Richard M. Walker
Kristen Marie Wickham
Helen Hui Wu
Meihui Xiao
Sarah Neesa Young
Reshma Ann Zachariah

TENTH DISTRICT
Anas Jameel Ahmed
Robert Matthews Archer
Daniel Joseph Auriemma
John C. Bauer
Danielle Lynn Becker
Lisa Marie Belrose
Andrew Matthew Bennett
Nolan Kane Berlin
Wahida Bhuyan
Samantha Allyne Breakstone
Nicole J. Brodsky
Richard Paul Byrne
Diana Cannino
Diana Marie Cannino
Nicholas Joseph Cappadora
John Edward Carabello
Deirdre Elizabeth Carito
Matthew P. Cohen
Janissa Collado
Patricia Craig
Jhounelle Nadia Cunningham
Christopher Jon David
Michael J. Davidman
Edward Charles Delauter
Anudeep Dhuga
Todd Alan Dickerson
Melissa Sue Dokurno
Shenelle Tiffany Fabio
Anthony Vincent Famularo
Seth Zachary Feingold
Tricia M. Ferrell
Brittany A. Fiorenza
Timothy W. Fisher
Scott Lawrence Fleischer
Robert J. Flynn
Tracey Ann Fogerty
Christina Marie Forte
Theresa Fortin
Suraya Saab Fortney
David J. Friedman
Genevieve Nicole Gadaleta
Jenna Alexandra Gallagher
Tali Kendall Gellert
Allison Gilbert
Juliet Mary Gobler
Peter John Graziano
Andrew Todd Greene
Andrew McConnell Gross
Andrea Nicole Grossman
Lauren Nicole Hagopian
Rosanna Hakimian-Shamash
Danielle Marie Hansen

Christine Ann Herbert
Helma J. Hermans
Caroline Knoepffler Hock
Pai-hsun Hsiao
Lars Olav Husebo
Bailey Ince
Thomas Allen Kaczkowski
Veronica Eva Kapka
Robert Katz
Amanda Christine Kaufold
Michael E. Kupferberg
Jesse Paul Ladanza
Amanda Rose Lamberson
Claude Evens Laroche
Ka Wah Josephine Lee
Alissa A. Lelo
Mikhail E. Lezhnev
Joseph Anthony Lobosco
Jan Gabriel Lucas
Janine Luckie
Dennis Lyons
Stephen Robert Macho
Naghen Melody Maher
Niema Mansouri
Nicole Elizabeth Martone
Sean M. McCarthy
Danielle Medeiros
George Albert Michel
Sandy Milord
Tanya Sophia Mir
John Nicholas Miras
Gregory Richard Mitchell
Carmelo Domenico Morabito
Katherine M. Morgan
Christopher Mark Mukon
Andrew J. Mundo
James Patrick Napolitano
Robert Thomas Neuner
Timothy William Norton
Michael Scott Pernesiglio
Francesco Pietro Pizzolla
Anthony Rudolph Portesy
Cindy Ann Prusinowski
Benjamin Ismael Rabinowitz
Jennifer Sophia Raguso
William Richard Reinken
Carol E. Remy
Daniel P. Rocco
Jenna Marie Rosato
Ari Nathan Rubel
Matthew Anthony Rubino
Elizabeth Valeriy 

Samoroukova
Nicole Marie Savacchio
Danielle Scarpinato
Catherine Schlingheyde
Anthony J. Scotti
Kyle Patrick Sennish
Vincent Michael Serra
Sunayana Singhani
Peter J. Sluka
Jason Arthur Stewart
Kevin John Stimpfl
Alexandra Halsey Storch
Jonathan Eric Sturm
Joshua D. Sussman
Richard M. Teemsma
Sarah Michelle Thomas
Keri Lynn Timlin
Rachel Jeannette Tischler
Samantha Nicole Tomey
Peter L. Towsky
Jonathan Michael Vecchi
Daniel I. Walters
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Michael Christopher Welch
Jacqueline Sue West
Lauren Yaghoubi
Jaclyn N. Yunker
Adam Zahn
Gabriella B. Zahn
Shazana Zumpfe-Cochran

ELEVENTH DISTRICT
Prachi Mukesh Ajmera
Stewart F. Berkeley
Charisse Nicole Bourne
Inna Burshteyn
Esther Betsie Cajuste
Xiang Cao
Michael J. Casaceli
Edgar Rafael Cepeda
Shmuel Yitzchak Davidson
Ginamarie Depaula
Eric Joseph Dostal
Karl Norman Dowden
Demaurey Eldee Drummond
Michelle Ann Edson
John Thomas Ellwood
Joseph Emmanuel Ferdinand
Andrew Edward Fornarola
Morgan Margaret Gerard
Jalese ARIELLE Grays
Michael M. Harary
Jeremy Wallace Harper
Cathleen Krystal Hung
Catherine Grace Jahn
Kristina Jean-Conte
Christopher David Johnson
Michael Won Kang
Chi Yeon Kim
Asif Kumandan
Nathalie Lamberto
Jephte Lanthia
Sara Lee
Keli Liu
Lin Liu
Lauren Gayle Lombardo
Andrea Madrid
Michael Morley Mascetti
Yuriy Mavashev
Stephanie K. McDougall
Josef Kwameh Iheanyi 

Mensah
Chloe A. Mentar
Aviva A. Michelman-Dumas
Jade Lacey Morrison
Ernie Tung-ching Mui
Solyman Najimi
Cong Nie
George Mario Papasimakis
Franklyn Perez
Madeline Marie Porta
Arian Prelvukaj
Suryia Rahman
Kevin B. Ramnarain
Eli Robert Rosenbaum
Maria Roumiantseva
Francisco Ruso
Dennis J. Saffran
Oscar Edgar Sanchez
John Anthony Scarpa
Shirali Shah
Tara-Yvonne Sheppard
Cody Brice Sibell
Siddharth Pratap Sisodia
Aneta Skotnicka
Jennifer Elizabeth Slattery
Sade Stephenson

Svetlana Turova
Shavon Jaquace Vanhorne
Tina Saj Varghese
James Steven Villamar
Yanique Sasha Williams
Jiarui Yin
Anatoliy Yusupov

TWELFTH DISTRICT
Jeanine Rosa Belb Anderson
Daniel John Bardzell
David Evan Baumwoll
Yoonmee Ann Cho
Zoila Del Castillo
Colby Marie Dillon
Mark Dyer
Aisha Cheri Elston-Wesley
Corinne Martinique Fisk
Nicole M. Fitzpatrick
Mara Sacks Fleder
Corey Robert Forster
Michael Harry Gross
Daren Loroyce Hawthorne
Matthew Hannon Herlihy
Abid Mohammad Hossain
Camilla Jane Chia-hwei Hsu
Jordan Kelsey Hummel
Christina Noelle Langella
Asher Ross Levinthal
Ariel Marissa Linet
Jonathan Robert Lipshitz
James Mariani
Avery Sophia McNeil
Arthur James Mendola
Diana Louisa Newmark
Joseph Thomas Rivera
Giamara M. Rosado
Shantal Darlene Sparks
Jessica Anne Swensen
Brian Valerio
Amy Elizabeth Young

THIRTEENTH DISTRICT
Marcus Araujo
Joseph M. Bonomo
Miriam Martine Camara
Vincent Frazzetto
Yekaterina Gabay
Veronica Janet Jordan
Jason Katz
Inna Mazurova
Alisen Teresa Pappalardo
Daniel C. Perrone
Michelle Elizabeth Rauen

OUT OF STATE
Lamia Mohamed Abdel 

Moniem
Helena Wasey Abebe
Hannah Kennedy Albertson
Noor Mohammed Alfawzan
Stephen Keith Allinger
Matthew Louis Altenberg
Aron John Ambia
Neema Amini
Vinita Andrapalliyal
Lori Erin Andrus
Ekaterina Antsygina
Benish Anver
Enrique Sebastian Arduengo
Clare Yvonne Arguedas
Luther Ray Ashworth
Hoi Yee Au
Laura Elizabeth Bain
Chad Richard Baker

Juliane Balliro
Evan Philip Banker
John Douglas Barlow
Camilo Esteban Becdach
Kirsten Alexandra Bender
Christopher Hardy Benson
Daniel Robert Bernard
Damien Lamont Bevelle
Cheryl Leanne Blake
Michelle Jacqueline Blanter
Tamara Ruth Block
Lauren Cecilia Bolcar
Jeffrey John Paul Bookman
Melissa Anne Boudreau
Veronica Ashley Bowen
Tracy Ellen Boyd
Ian Joseph Brekke
Phillip Aaron Brest
Alfred Amin Bridi
Reid Patrick Brooks
Christopher Mayfield Brown
Caroline Madelene Buisman
Scott Taylor Burnett
Peter Bryce Calderone
Bradley Wayne Caldwell
Erin Morgan Campbell
Christine Marie Caputo
Ross Vincent Carpenter
Sofia Castillo Morales
Cinzia Laura Catelli
Wilhelm J. Ceron
Suzanne Elizabeth Cevasco
Jie Chai
Shih Yun Chang
Ayesha Chaudry
Alexandra Chauvin
Mao Chen
Wen Chen
Mingwei Joy Cheng
Pei-lin Kathy Cheng
Angela Chiesi
Kristina Chi-kay Cho
Shuo Che Chou
Jane Catherine Christie
Eric R. Chung
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individuals and the language of their exchanges 
would make schoolyard talk look like dialogue 
from the Victorian age. One insult by plaintiff’s 
counsel included a reference to the death of 
opposing counsel’s child; another email made 
a remark about the disabled child of one of the 
lawyers. I am astounded that two members 
of the bar would engage in such disgusting 
behavior or think that their conduct is effective 
advocacy. Thankfully, none of the attacks have 
been directed to me. I am trying to represent my 
client to the best of my ability and have kept 
out of fray. 

My question for the Forum: How am I sup-
posed to handle this kind of bad behavior? 

Sincerely,
Donald Disgusted

Attorney Professionalism Forum
Continued from Page 52



58  |  June 2014  |  NYSBA Journal

they act collusively with parties” to 
disobey a court order.28

Attorneys. An attorney who mis-
interprets the meaning and validity 
of the court’s order and gives you bad 
advice may not be held in criminal 
contempt. The attorney may be held 
in criminal contempt, however, if the 
attorney exceeds the attorney’s “limi-
tation and counsels the client to disre-
gard or disobey the order.”29 Also, your 
attorney’s advice “may be considered 

in mitigation of punishment.”30 On the 
other hand, your attorney’s “mistaken 
view of the law is no defense” to crimi-
nal contempt.31

Appealed Orders and Reversals. 
If you disagree with the court’s order, 
you may try to get the court to recon-
sider its initial order — mandating or 
prohibiting you from doing an act — 
by moving to renew or reargue.

If that fails, obtain a stay or appeal, 
or both. It is no defense to criminal 
contempt that you had appealed the 
court’s order when you disobeyed it.32 
If you didn’t get a stay of the order 
during the pendency of the appeal, 
“the requirement of obedience is the 
same as though no appeal was taken 
at all.”33 Oppose the criminal contempt 
by showing the court that you’ve 
appealed the court’s initial order and 
obtained a stay pending the appeal.

Consider this scenario: You didn’t 
appeal the court’s order even though 
you believed it was wrong. After dis-
obeying the court’s order, the court 
held you (or your client) in criminal 
contempt. You appealed the court’s 
criminal-contempt adjudication. On 
appeal, you attempt to revive your 
“abandoned challenges” to the court’s 
initial order.34 But your right to chal-
lenge the court’s initial order ended 
when you failed to appeal. You’re 
barred from collaterally attacking the 
court’s initial order on an appeal of a 
criminal-contempt adjudication. This 
is called the collateral-bar rule. 

Showing that you’ve made a good-
faith effort to comply will “negate[] an 
intention to disobey.”20 But good-faith 
effort is more than just stating that you 
tried and failed. You’ll need to demon-
strate that you’ve made every reason-
able effort to comply. Showing that 
you’ve made a “[s]ubstantial or dili-
gent effort is not enough, even if per-
formed in good faith.”21 Self-induced 
inability to comply — as a result of 
your own actions — is no defense.22

In your opposition papers, explain 
to the court that you’ll comply with 
the court’s order, but that you need 
more time to comply. Assert facts that 
would mitigate the court’s contempt 
adjudication.23 A court might not 
absolve you from criminal contempt, 
however. Your adversary might argue 
that if you had needed more time to 
comply with the court’s order, you 
should have moved in advance by 
order to show cause to seek more 
time to comply. Having not done that, 
you’re at the court’s mercy at the 
criminal-contempt phase.

Bankruptcy. Filing a bankruptcy 
petition doesn’t stay a criminal-con-
tempt proceeding.24

Corporations and Non-Parties. A 
court may hold a corporation in con-
tempt.25 The obvious punishment of 
a corporation for criminal contempt 
is a fine. (The Legal Writer discusses 
the punishment for criminal contempt 
below.) A court’s command as to a cor-
poration is a command to its officers 
and agents, once they know of the 
command, to comply with the court’s 
order.26 If a corporate officer impedes 
efforts to comply with the court’s order 
or fails to take steps to comply with 
the order, the officer, like the corpo-
ration, is subject to punishment for 
contempt.27 

Non-parties may be punished for 
criminal contempt only if they “act as 
servants or agents of the parties, or, if 
with knowledge of the order’s terms, 

No Intent. You may also oppose 
criminal contempt by providing an 
affidavit from an individual — the 
putative contemnor — who has per-
sonal knowledge to show that person’s 
lack of intent in allegedly disobeying 
the court’s lawful mandate.13

You may demonstrate no intent by 
alleging that your ill health or financial 
difficulties made you unable to comply 

with the court order.14 A court might 
order an evidentiary hearing to deter-
mine the legitimacy of that defense.

No Lawful, Proper, or Valid Order. 
You may also argue that the court’s 
mandate wasn’t lawful, proper, or 
valid and thus that no lawful, proper, 
or valid mandate existed for you to 
obey. But orders that are “transpar-
ently invalid, void or frivolous need 
not be obeyed.”15

Even if the court’s order was erro-
neous and later reversed, a court may 
punish for criminal contempt if the 
court had jurisdiction (personal and 
subject matter) or if the court’s order 
wasn’t “void on its face, transparently 
invalid or frivolous.”16 The logic is that 
if the court didn’t have subject-matter 
jurisdiction, then the process itself was 
a nullity.17 A court’s contempt power 
isn’t a vehicle for the court to exceed 
its authority.18

You Complied, Were Unable to 
Comply, or Will Comply. In your 
opposition papers, explain to the court 
that (1) you complied with the court’s 
lawful order in all respects; (2) you 
were unable to comply with the court’s 
order;19 or (3) you’ll comply with the 
court’s order but you need more time 
to comply.

If you show that you’ve complied 
with the court’s order in all respects, 
the court ought not to find you in 
criminal contempt.

Inability to comply with the court’s 
order is a defense to a contempt motion. 

The Legal Writer
Continued from Page 64

Inability to comply with the court’s order  
is a defense to a contempt motion.
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a hearing, the minutes of the hearing 
itself become a record for appeal.51

The courts have asked the New York 
State Legislature to clarify whether 
“Judiciary Law criminal contempts are 
civilly appealable in the same fashion 
as Judiciary Law civil contempts.”52 
The New York State Legislature has 
not yet responded.53 

Purging Criminal Contempt
After a court has adjudicated you or 
your adversary in criminal contempt, 
you and your adversary may not settle 
the contempt adjudication.54 Before 
the court makes a contempt adjudi-
cation, the moving party, however, 
may withdraw its contempt motion (or 
order to show cause).55 

You may not purge — “doing or 
refraining from [doing] that which was 
commanded or forbidden in the first 
place” — the crime of criminal con-
tempt under the Penal Law.56

In rare circumstances, you may, 
however, purge criminal contempt 
under the Judiciary Law.57 No right 
exists to purge criminal contempt. 
Purging the criminal contempt is in 
the discretion of the court that origi-
nally held you in contempt: “Purgation 
is actually only a stay or modification 
of the punishment and such a stay 
or modification is strictly within the 
province of the court that originally 
adjudged the contempt.”58

Although purging contempt is in 
the lower court’s discretion, some 
appellate courts have gone beyond 
the confines of an appellate record and 
considered purgation on appeal.59

In the next issue of the Journal, 
the Legal Writer will discuss civil-con-
tempt motions. ■

GERALD LEBOVITS (GLebovits@aol.com), a New 
York City Civil Court judge, is an adjunct at 
Columbia, Fordham, and NYU law schools. He 
thanks court attorney Alexandra Standish for her 
research.
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Some Sense of a Hodgepodge, 72 St. John’s L. Rev. 
337, 345 (1998).

The Punishment for Criminal  
Contempt
The punishment for criminal contempt 
is the same as it is for summary crimi-
nal contempt: a fine of not more than 
$1000 or jail for no more than 30 days, 
or both.43 The punishment for criminal 
contempt is in the court’s discretion. 
If the penalty is a fine, your adversary 
won’t receive the money; the money 
will go into the public treasury.44 You 
make your payment payable to the 
County Clerk in the court that adjudi-
cated you in criminal contempt. The 
criminal-contempt fine is to punish 
“for the wrong in the interest of public 
justice, and not in the interest of an 
individual litigant.”45

Once a court finds you in criminal 
contempt and sentences you to jail, the 
burden rests with you, the contemnor, 
to justify your release from jail; you’ll 
need to show your inability to purge 
the contempt.46 (The Legal Writer dis-
cusses purging contempt below.) 

Review of Criminal-Contempt 
Adjudication
Appeal a contempt adjudication 
“either by direct appeal or [by com-
mencing] a CPLR Article 78 proceed-
ing in the nature of certiorari.”47

If the contempt is committed in the 
court’s immediate view and presence, 
the most common method to appeal 
the summary criminal contempt is to 
commence an Article 78 proceeding.  
“Article 78 is almost exclusively the 
vehicle for appellate review because 
it is the judge who, as witness to the 
offense, exercises discretion and orders 
summary punishment based on [the 
judge’s] own observation and knowl-
edge.”48 If the court in its mandate of 
commitment doesn’t specify the “acts 
of contempt which occurred in the 
immediate view and presence of the 
court, review is dependent on appeal 
rather than certiorari.”49

You might appeal the summary-
contempt adjudication if “an adequate 
stenographic record” exists.50 

If the contempt is committed outside 
the court’s presence and the court’s 
adjudication of contempt occurs after 

The Court’s Adjudication of  
Criminal Contempt
On the return date, the court will con-
sider the moving papers, opposition 
papers, and reply papers to determine 
whether a criminal-contempt adjudi-
cation is appropriate.

Once the moving party establish-
es its prima facie case of contempt 
in its papers, the burden shifts to 
the alleged contemnor to show that 
the alleged contemnor (1) complied 
with the court’s lawful mandate in all 
respects, (2) is unable to comply with 
the court’s order,35 or (3) will comply 
with the court’s order.

An evidentiary hearing isn’t 
required before a court holds you in 
criminal contempt.36 Due process — 
notice and an opportunity to be heard 
— is the only requirement.37

If factual disputes prevent the 
court from determining on the papers 
alone whether to adjudicate you (or 
your client) in criminal contempt, the 
court will hold an evidentiary hear-
ing. At the hearing, you may testify, 
bring your own witnesses, and con-
front your adversary’s witnesses. You 
may bring counsel to assist in your 
defense. At the hearing, your adver-
sary must prove beyond a reason-
able doubt that you (or your client) 
intentionally disobeyed a clear and 
unequivocal court order.

A court that holds you in criminal 
contempt must specify in its order 
the circumstances of the criminal con-
tempt. It must be in writing: “No 
appellate review of a contempt adju-
dication and punishment is possible 
unless it has been reduced to writ-
ing.”38 The court must also specify 
the facts and circumstances of the 
contempt in its order.39 Conclusory 
allegations aren’t enough.40

The mandate for criminal contempt 
must state that the “disobedience was 
willful.”41 If the court doesn’t specify 
that its adjudication is for criminal 
contempt or doesn’t find that the con-
temnor willfully — intentionally — 
disobeyed an order, the court’s adju-
dication will be for civil contempt, not 
criminal contempt.42

Continued on Page 60
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of review of a judgment of criminal contempt 
which has been committed in the presence of a 
court, the parties here agree that, since there is an 
adequate record for appellate review in the case 
at bar, review by appeal is appropriate.”); People 
v. Zweig, 32 A.D.2d 569, 570–71, 300 N.Y.S.2d 651, 
653–54 (2d Dep’t 1969) (finding that contempt 
in the court’s immediate view is appealable — 
rather than reviewable through an Article 78 pro-
ceeding — if the record is adequate for appellate 
review)). 

51. Id. at 400.

52. Id. at 412.

53. Id. (citing People ex rel. Negus v. Dwyer, 90 N.Y. 
402, 407 (1882) (“If it is best that there should be 
[appeals for criminal contempts], the attention of 
the legislature should be directed to the subject.”); 
Hanbury v. Benedict, 160 A.D. 662, 664, 146 N.Y.S. 
44, 47 (2d Dep’t 1914) (“The only question present-
ed by this record is whether the order adjudging 
said Hanbury guilty of contempt may be reviewed 
by a writ of certiorari or by a notice of appeal.”)).

54. Id. at 402 (citing Dep’t of Envtl. Prot. v. Dep’t of 
Envtl. Conservation, 70 N.Y.2d 233, 240, 519 N.Y.S.2d 
539, 543, 513 N.E.2d 706, 709–10 (1987) (rejecting 
parties’ private settlement after criminal contempt 
adjudication)).

55. Dep’t of Envtl. Prot., 70 N.Y.2d at 240, 519 
N.Y.S.2d at 542, 513 N.E.2d 7at 709. 

56. Gray, supra note 1, at 400.

57. Id. at 401; Byer’s Civil Motions, supra note 3, at 
§ 19:04, at 223 (citing In re Silverstein v. Aldrich, 76 
A.D.2d 911, 912, 429 N.Y.S.2d 41, 42 (2d Dep’t 1980) 
(noting that attorney purged summary criminal 
contempt adjudication when he produced his cli-
ent’s letter)).

58. Id.

59. Id. at 402 (citing Kuriansky v. Ali, 176 A.D.2d 
728, 728–29, 574 N.Y.S.2d 805, 806–07 (2d Dep’t 
1991) (modifying lower court’s criminal contempt 
adjudication by eliminating the fine and allowing 
appellants to purge the contempt by complying 
with the grand jury subpoenas duces tecum); Peo-
ple v. Williamson, 136 A.D.2d 497, 497, 523 N.Y.S.2d 
817, 818–19 (1st Dep’t 1988) (holding excessive 
lower court’s punishment of 15 days in jail for 
criminal contempt and modifying punishment to 
$250 fine)).

The Legal Writer
Continued from Page 59
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Drafting New York  
Civil-Litigation Documents: 
Part XXXIII — Contempt 
Motions Continued

THE LEGAL WRITER
BY GERALD LEBOVITS

Continued on Page 58

nicates the contents of the court’s order 
to you.12

Opposing Criminal Contempt
In response to the moving papers for 
criminal contempt, you may submit 
opposition papers. Your adversary 
may then submit reply papers. 

Service. In opposing criminal con-
tempt, you may contest service of the 
moving papers. If the court directed 
your adversary to serve the moving 
papers for contempt by a date certain 
and your adversary didn’t serve on 
time, tell the court in your opposi-
tion papers that the criminal-contempt 
motion (or order to show cause) must 
be denied for improper service. If the 
court required your adversary to serve 
the moving papers in person, by cer-
tified mail return-receipt requested, 
by first-class mail, or by some other 
method and your adversary failed to 
comply, argue that your adversary’s 
contempt papers must be denied for 
improper service. Failing to object to 
service waives improper service. 

Intent. In proving criminal con-
tempt, you’ll need to show that the 
contemnor’s intent, a necessary ele-
ment,3 was to disobey the court’s clear 
and unequivocal mandate.

Clear and Unequivocal Mandate. 
Before a court holds you in crimi-
nal contempt, the moving party must 
show that you (or your client) dis-
obeyed a court order. The order must 
be clear, explicit, precise, and unequiv-
ocal: “A clear court order avoids any 
uncertainty in the minds of those to 
whom it is addressed and who are 
charged with obedience.”4 In its order, 
the court need not explicitly warn you 
of the consequences of disobeying its 
order.5 But if a court commands you to 
do something and later punishes you 
for not complying with its order, the 
court “may not do so in language so 
vague and undefined that it does not 
afford fair notice and warning of what 
is required or forbidden.”6 The court’s 
order “must have operative commands 
capable of enforcement, not merely 
expressions of abstract conclusions or 
principles of law.”7 The order need not 
include the word “ordered.”8

Knowing About the Court’s Order. 
A court order need not be personally 
served on you before a court punishes 
you for contempt for violating the 
order.9 An order is “served” when the 
recipient knows that the order exists 
and its terms. Hearing a court’s order 
in open court is just as binding as a 
signed, written order you’ve received 
from the court.10 The oral order in 
open court is “an order served upon all 
those assembled to whom it is direct-
ed.”11 You’re presumed to know of the 
court’s order if your attorney commu-

In the last issue, the Legal Writer 
gave an overview of criminal con-
tempt, civil contempt, summary 

contempt, plenary contempt, and 
Penal Law contempt, and introduced 
criminal-contempt motions. In this 
issue, we continue our discussion of 
criminal-contempt motions.

Moving for Criminal Contempt 
Under the Judiciary Law
In the last issue, the Legal Writer dis-
cussed how to serve your criminal-
contempt motion and the necessary 
components of your motion. The Legal 
Writer explained the warnings that 
must appear in bold on the face of your 
contempt motion. You must also clearly 
state in your motion that you’re seeking 
to punish for criminal contempt. 

Penal Law § 215.50 — criminal con-
tempt in the second degree — “mirrors 
almost the entire” Judiciary Law § 
750.1 But criminal contempt under the 
Judiciary Law isn’t a crime. Our focus 
is on criminal contempt under the 
Judiciary Law.

The burden of proof in a criminal-
contempt Judiciary Law motion is the 
same as the burden of proof for crimi-
nal contempt under the Penal Law: 
beyond a reasonable doubt. The mov-
ing party’s burden of proof on criminal 
contempt is to prove beyond a reason-
able doubt that you (or your client) 
willfully — meaning “intentionally” 
— disobeyed a clear and unequivo-
cal court order. A criminal-contempt 
proceeding is “civil in nature, [and] 
vindication [i]s its objective, not reme-
diation.”2 The moving party need not 
prove that the contemnor’s conduct 
prejudiced the moving party.

The burden of proof 
in a criminal-contempt 

Judiciary Law motion is 
the same as the burden 

of proof for criminal  
contempt under the 
Penal Law: beyond  
a reasonable doubt.
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Research Vendor

 Best Legal Research Vendor

 Best Legal Research iPad® App

Try it for yourself. Call your Thomson Reuters 

representative, or 1-800-328-0109.

Visit us at westlawnext.com/evidence

FOUR MORE REASONS 

TO CHOOSE WESTLAW NEXT.
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