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Message from the Section Chair

By Sharon Stiller

In the mid-1970s when a group of union and man-
agement law practitioners founded our Section, we had
25 members. Our Labor and Employment Law Section
has grown to over 2,000 members, bonded together with
congeniality, sophistication, and a deep love for this area
of the law.

What a rich heritage we have! We lead the NYSBA
not only in numbers, but in the quality of our programs,
our labor and employment updates posted on our Online
Community, and in our quality webinars. Time and
again we hear members of other Sections applauding our
initiatives. For us, diversity is not just ensuring that our
programs are representative of our membership, but also
providing opportunities for all to participate in and lead
our Section. This year, under the guidance and recom-
mendations of Jill Rosenberg and Wendy Lazar, we have
decided to expand our diversity fellowships from one-
year into two-year fellowships so that the program can
have even more impact for the participants.

My goal as your Chair is to continue these successes,
and to explore new possibilities.

First, we will continue to update our members on
changes to the law, in traditional and new ways. This in-
cludes our Journal, under the able leadership of its editor,
Allan S. Bloom of Proskauer Rose LLP (abloom@pros-
kauer.com). Deadlines for submissions for our next two
Journals will be October 15, 2016 and March 15, 2017. We
invite you to submit articles, or to enlist others to do so.

We will also continue to post on our online blog, and
we welcome new postings, such as those posted by Joan
Lenihan and Ralph Somma. The Online Community is a
great way to share important and new information, and
a great way to stay up to date. Thanks to Chris D’Angelo
and others for recent postings, including “NYC Commis-
sion on Human Rights Transgender Rights Campaign,”
“EEOC Ups the Ante on Notice Posting Violations,” and
“Is ‘Self-Help Discovery’ the Next Big Issue in Employ-
ment Law?” If you have not already requested to be
alerted about postings, you should do so. And please take
a turn at adding to the Online Community when some-
thing of interest comes your way. If you want to post but
don’t know how, Monica R. Skanes (mskanes@woh.com),
co-chair of our Communications Committee, has volun-
teered to walk you through it.

In early August, 2016, we began another initiative.
Section member Jana Springer Behe, who is also the in-
coming Chair of the Corporate Counsel Section, reposted
one of our Labor and Employment Law Section Online
Community updates onto the newly begun Corporate
Counsel Online Community. Now our updates can be
shared with the Corporate Counsel Section, and its mem-

bers, too, can benefit from our
skill and knowledge. This is yet
another reason to take the ini-
tiative to post an update or re-
post an article on our Section’s
Online Community. If you have
written an article for your firm
or elsewhere, consider posting
it on our Online Community.

Second, as we look for new
ways to reach out to potential
new members, law students,
the public and others, our
Section continues to be involved in mentoring programs
and law student awards. Under the tutelage of our able
chairs, Alyssa Zuckerman and Molly Thomas-Jenson,
we are finding new approaches to welcome and involve
our new and potential members. We have also finished
the first draft of a Section Brochure that will inform the
public a bit about what we do as Labor and Employment
attorneys. Many thanks to Judith A. LaManna and Sheryl
Galler for their work in creating the brochure. We will
continue to explore ways to provide our insight to other
Sections of the New York State Bar Association, because
our members have deep and varied experiences that
should be shared with other sections of the NYSBA, such
as the Corporate Counsel Section.

Third, we will continue to find ways to make it easy
and fun for committee members to participate in our Sec-
tion. Toward the end of his tenure, our amazing imme-
diate past Chair, Bill Herbert, reached out to committee
chairs for their thoughts and ideas. Topping the commit-
tee chairs” wish list was more participation by committee
members. This year, we will work on this goal and invite
committee members to become more active. We will also
enlist existing technology to make it easy to contact com-
mittee members and engage in such activities as leading a
webinar, without leaving their office.

Our NYSBA liaison, Beth Gould, tells us that more
than 4200 members of the NYSBA identify their primary
area of practice as Labor and Employment Law. Over
half of those practitioners are members of our Section,
and we hope to find ways to interest the remaining half
in joining. My good friend, the late former Section chair
Margery Gootnick, used to laugh about how wrong the
naysayers were—those who thought that labor and man-
agement would not be able to work together in a single
Section of the New York State Bar. When we get together
in Washington, D.C. this fall, or in New York City in
January for our Annual Meeting, we will have much to
celebrate.
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The Evolving Joint Employer Concept and the NLRB

By Paul F. Millus

Whether an employer is subject to joint employer li-
ability depends on many factors. Does the case deal with
a parent-subsidiary relationship? A purported indepen-
dent contractor situation? A contractor/ subcontracting
relationship? Two separate companies with common
management? A franchisor/franchisee relationship? One
must then decide which factors are relevant in determin-
ing whether a joint employer relationship exists. Add
to the mix the many types of cases where a court would
need to determine whether joint employment is present,
such as in breach of contract, Fair labor Standards Act
(FLSA), Title VII or under the National Labor Relations
Act (the “Act”). It is abundantly clear that this area of
law is complex, and the issue is of significant importance
to both employers and employees. For example, being
designated a joint employer under the Act can mean the
putative employer is subject to unfair labor charges and
open to being included in a representative election and
the unionization of its workforce.

The National Labor Relations Board (the “Board”) is
the tip of the spear promoting a more expansive way to
evaluate whether an employer is indeed a joint employer.
The impact of the Board’s efforts goes far beyond the
typical labor law dispute under the Act, and may eventu-
ally redefine the employer-employee relationship in other
areas of the law. This evolution is in its early stages, but
if the Board is ultimately successful in achieving its goal,
employers will have a new set of obligations that they
never thought would be imposed on them vis a vis work-
ers they never viewed as employees.

What Is a “Joint Employer?”—A Brief Overview

The joint employer doctrine’s history is not as long
as one might think. The first time the U.S. Supreme Court
used the words “joint employer” was in a 1941 NLRB
case.! The first Second Circuit case to use the term in
an employment case was in 1962.2 The New York State
Supreme Court first examined a joint employment issue
in 1953, in connection with a decision by the Workman’s
Compensation Board.?

One of the first statutes to impact the joint employer
analysis was the Labor Management Relations Act of
1947 (LMRA), better known as the Taft-Hartley Act. The
LMRA specifically excluded “independent contractors”
to ensure that the Board and the courts applied general
agency principles when distinguishing between employ-
ees and independent contractors. Invariably, in such cases
courts have looked to traditionally employed common-
law agency concepts in joint employment cases where
courts assess the amount of control the putative employer
has over the worker.* However, in a 1961 FLSA case, the
Supreme Court held that an entity that suffers or permits
an individual to work may, as a matter of “economic real-

ity,” function as the individual’s employer. In his opinion,
Justice Douglas made it clear that ““economic reality’
rather than “technical concepts’ [was] to be the test of
employment.”?

The “economic reality test” was born. After some re-
finement by the courts, the test came to include inquiries
into: “whether the alleged employer (1) had the power to
hire and fire the employees, (2) supervised and controlled
employee work schedules or conditions of employment,
(3) determined the rate and method of payment, and (4)
maintained employment records.”® In FLSA matters, it
has long been recognized that no one factor standing
alone is dispositive. The “economic reality” test encom-
passes a “totality of circumstances” approach—any rel-
evant evidence may be examined so as “to avoid having
the test confined to a narrow legalistic definition””

In a 2003 FLSA case involving subcontracting, the
Second Circuit delineated a revised test to determine
whether an employer was a joint employer. The factors
were: (1) whether the putative employer’s premises and
equipment were used for the plaintiffs” work; (2) whether
the company which was the immediate employer had a
business that could or did shift as a unit from one puta-
tive joint employer to another; (3) the extent to which
plaintiffs performed a discrete line-job that was integral
to the putative employer’s process of production; (4)
whether responsibility under the contracts could pass
from one subcontractor to another without material
changes; (5) the degree to which the putative employer
or its agents supervised plaintiffs’ work; and (6) whether
plaintiffs worked exclusively or predominantly for the
putative employer.®

Where independent contractor status is at issue in a
FLSA matter, the employer’s identity is also relevant. In
such cases, the Second Circuit has applied a different and
more expansive test, examining (1) the degree of control
exercised by the employer over the workers, (2) the work-
ers’ opportunity for profit or loss and their investment in
the business, (3) the degree of skill and independent ini-
tiative required to perform the work, (4) the permanence
or duration of the working relationship, and (5) the extent
to which the work is an integral part of the employer’s
business.’

In the Title VII context, the Second Circuit has stated
that a four-part test developed by the Board is the ap-
propriate guide for determining when parent companies
may be considered the employer of a subsidiary’s em-
ployee. This test analyzes the (1) interrelation of opera-
tions; (2) centralized control of labor operations; (3)
common management; and (4) common ownership or
financial control with the focus on “centralized control
of labor relations.”!” From these examples it is clear that
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the courts continue to outline partial bright-line tests to
provide as much guidance as they can on the issue.

As far as the Board is concerned, a pair of NLRB 1984
rulings originally set the standard for what constituted
a joint employer for purposes of enforcement of the Act.
Laerco Transportation and TLI, Inc. held that the Regional
Director correctly ruled that joint-employer status is
established when there is “a showing that the employer
meaningfully affects matters relating to the employment
relationship such as hiring, firing, discipline, supervision,
and direction.”! That ruling was later interpreted by the
Board to require “direct and immediate” control by the
putative employer over employment matters.'?

There is no question that courts have been guided
by Board decisions in connection with joint employment
issues, and have applied those concepts to other cases
when joint employment is at issue. Unquestionably,
what the Board does today will influence the courts, not
merely in terms of their approach to appeals from Board
decisions, but also in other joint employer cases.

As for the Board itself, the definition of “joint em-
ployer” is significant. As stated, it affects collective bar-
gaining. Instead of allowing for larger collective bargain-
ing units and the power of numbers they provide, a more
narrow definition of a joint-employer limits opportuni-
ties for unionization—potential members are splintered
among hundreds of small companies. As the Board is
charged with investigating and prosecuting unfair labor
practices under the Act, employers who believed they
had no involvement with certain terms and conditions
of employment are suddenly and potentially liable for
violations. Accordingly, Board decisions on this issue are
poised to have far reaching implications.

The Board’s Gambit: Browning-Ferris and the
McDonald’s Cases

In the recent case of BFI Industries of California, Inc.
and FRR-1I, LLC d/b/a Leadpoint Business Services and Lo-
cal 350, International Brotherhood of Teamsters, the Board
considered whether it should adopt a different standard
for what constitutes a joint employer in the context of a
subcontracting case. Petitioner, Local 350, International
Brotherhood of Teamsters (“Local 350”) sought to repre-
sent all full time and regular part-time employees jointly
employed by FRR-II, LLC d/b/a Leadpoint Business
Services (“Leadpoint”), a temporary staffing agency,
and BFI Industries of California, Inc. (“BFI”), the client
to whom Leadpoint supplied employees. The Regional
Director rejected Local 350’s claim that Leadpoint and
BFI were joint employers. On appeal, the sole issue before
the Board was whether BFI jointly employed Leadpoint’s
workers.!3

Local 350 argued that while the facts supported a
finding that the employers were joint employers even
under the existing standard, the Board needed to adopt
a broader standard to effectuate the purposes of the Act

and to conform with prior case law and “industrial reali-
ties.” Local 350 maintained that “require[d] the Board to
consider not merely the indicia of control exerted over the
employees by each employing entity, but also the rela-
tionship, and the extent of control as between the two em-
ploying entities,” which, it concluded, “require[d] consid-
eration of indirect control.” From Local 350’s standpoint,
the Board’s narrow view of employment “mal[de] even
less sense in our current economy” where “the modern
worker is awash in a sea of multi-layered and dependent
relationships, and the current joint employment standard
leaves him or her bereft of meaningful resort to the pro-
tections and processes of the Act.”

BFI's opposition was based on the argument that
the proposed joint employer standard was, in reality, no
standard at all and thus failed to satisfy due process. BFI
posited that the “standard” argued by the union and the
General Counsel provided no guidance for businesses
on how to structure their operations to provide certainty
as to whether they were, or were not, joint employers
under the Act. Using its own version of the “industrial
realities” standard, BFI and Leadpoint pointed out that
business relationships typically involve agreements that
indirectly, but necessarily, impact the terms and condi-
tions of employment. They argued that service contracts
often involve significant control by the customer over the
service provider, and when services are performed on the
customer’s property the amount of control is even greater.
Moreover, BFI reasoned that the standard proposed by
Local 350 would violate the Act by failing to give ordi-
nary meaning to the term “employee,” namely, that “an
employment relationship does not exist unless the worker
is directly supervised by the putative employer.” Finally,
BFI argued that adoption of the new standard would
violate the Taft Hartly Act. Taft Hartly directed the Board
to apply common law agency principles, requiring “a
showing that the employer meaningfully affects matters
relating to the employment relationship such as hiring,
firing, discipline, supervision and direction.”

On August 27, 2015, by a 3-2 margin, the Board is-
sued its decision citing that “the diversity of workplace
arrangements in today’s economy has significantly
expanded,” pointing to the growth in the temporary help
services industry from 1.1 million workers in 1990 to 2.87
million workers in August of 2014.1* The Board noted that
past decisions narrowed the joint employer definition and
said it would follow a common law agency test it argued
was supported by the Supreme Court’s decision in Boire
v. Greyhound."™ 1t stated, “the Board may find that two or
more entities are joint employers of a single workforce if
they are both employers within the meaning of the com-
mon law, and if they share or co-determine those matters
governing the essential terms and conditions of employ-
ment.” The Board also remarked it would no longer
require a joint employer to not only possess the authority
to control employee’s terms and conditions of employ-
ment but also to exercise that authority and do so directly,
immediately, and not in a “limited and routine manner.”
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Thus Laerco and TLI as well as several other prior Board
decisions were overruled. Under this new test, if the
employer can “[r]eserve[] authority to control terms and
conditions of employment, even if not exercised,” indi-
rect control, even through an intermediary, would suffice
to establish a joint employer relationship.

The union subsequently prevailed in an election,
with the Board certifying it as the collective bargain-
ing representative of those employees. Browning-Ferris
then refused the union’s request to bargain. An unfair
labor practice charge resulted, alleging that the refusal
to bargain was unlawful. On January 12, 2016, the Board
found that BFI and Leadpoint, as joint employers, had
violated the Act. On February 26, 2016, BFI appealed to
the District of Columbia Court of Appeals. In its “State-
ment of Issues to Be Raised” Browning-Ferris contended
that the Board’s new joint employer standard was defec-
tive for several reasons: (i) it was contrary to the defini-
tion of “employee” established by Congress in the 1947
Taft-Hartley amendments; (ii) improperly relies on a
“economic realities” standard; (which was prohibited by
Congress in the 1947 Taft-Hartley amendments); (iv) fails
to promote stable collective bargaining relationships as
required by the Acts; and (v) it is arbitrary and capricious
because it is “hopelessly vague.”

In July, 2014, the NLRB turned its attention to the
joint employer concept in connection with franchising.
It's general counsel authorized the filing of consolidated
complaints against multiple McDonald’s franchisees and
their franchisor, McDonald’s USA LLC (“McDonald’s”),
as joint employers. On December 19, 2014, the Regional
Directors from six Regions issued Complaints or Consoli-
dated Complaints based on charges that a multitude of
franchisees were joint employers under the Act. Sixty-one
separate unfair labor practice charges were filed between
November 28, 2012 and September 22, 2014, involving
21 separate and distinct Independent Franchisees and a
single McDonald’s-owned restaurant. The NLRB alleged
181 unrelated alleged violations against McDonald’s
occurring at 30 separate restaurants, each with its own
ownership, management, supervision, and employees,
located in five states, and spanning the entire continental
United States.®

On December 19, 2015, the NLRB’s General Counsel
commenced litigation alleging that McDonald’s USA and
its franchisees violated the rights of employees work-
ing at its restaurants around the country by, inter alia,
“making statements and taking actions against them for
engaging in activities aimed at improving their wages
and working conditions, including participating in na-
tionwide fast food worker protests about their terms and
conditions of employment.”!” The Board’s General Coun-
sel transferred the cases from 5 Regions to the Regional
Director for Region 2, here in New York on January 5,
2015. The following day the Regional Director for Region
2 consolidated the transferred cases for a hearing with
previously consolidated cases from Region 2.

In this current McDonald’s case, the focus is on
franchising and the “economic realities” attendant to that
business relationship. As a result, McDonald’s (and its
individual franchisees) must defend these 61 unfair labor
practice charges involving the 31 franchisees from 30 dif-
ferent locations in one proceeding.

On March 9, 2016, the NLRB's counsel argued that
McDonald'’s uses business consultants—who monitor
staffing and business practices and conduct periodic
reviews of implementation of those practices—to exert
control over its franchisees. Pointing to McDonald’s oper-
ating manual and point-of-sale and scheduling systems,
the NLRB concluded that franchisees” actual control over
the terms and conditions of their workers” employment
is limited. NLRB counsel viewed McDonald’s as the true
puppet master, arguing that McDonald’s set the times in
which a burger should be served, the job classifications
of workers, and instituted a uniform computer schedul-
ing system across the restaurants. It thus concluded that
McDonald’s co-determines the working conditions of
franchisees” employees thereby making it a joint em-
ployer under the NLA. McDonald’s made seven requests
to obtain special permission to appeal the Administra-
tive Law Judge’s procedural rulings in connection with
subpoenas served by both sides, including a severance
motion it filed, arguing that the joint employer allegations
alone could not justify consolidation where the unlawful
conduct alleged in each charge is separate and distinct,
involving individual restaurants, separate actors and
wholly unrelated entities. McDonald’s posited that the
defenses to the joint employer allegations as well as the
underlying unfair labor practice charges will invariably
vary from case to case. Thus far, the motion practice has
not found favor with the Administrative Law Judge or the
Board.!®

McDonald’s counter argument is that it is essentially
doing its due diligence as a franchisor. It further stated
that the company does not tell business owners whom to
hire or when to schedule its employees. Rather, its coun-
sel maintained that McDonald’s exerts the level of control
that any franchisor would expect in order to maintain a
uniform customer experience across all franchisees, add-
ing, “[a]ll franchisors, if they’re successful, do precisely
the same thing.”

At this point, the NLRB’s general counsel has not
outlined in detail the specifics supporting his view that
McDonald’s USA should be deemed a joint employer.
However, assuming an approach consistent to that
applied in Browning-Ferris, the impact of what the Ad-
ministrative Law Judge and, eventually, what the Board
decides, cannot be understated. In addition to holding
franchisors liable for unfair labor practices committed by
franchisee owners across the country, the franchisors may
be responsible for Workers” Compensation claims, unem-
ployment insurance, OSHA compliance, wage and hour
violations, and liability under state and federal discrimi-
nation statutes.
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Potential Impact of an Evolving Joint Employer
Standard

While far from settled, it is clear that courts were pre-
disposed to identifying narrow factors in order to make
the question of joint employment easier to determine.
Courts often attempt to establish tests that can measure
evidence with some precision in order to effectuate
predictable outcomes. Predictability can serve both the
courts and the litigants. If anything can be drawn from
the Board’s decision in Browning-Ferris and its stated goal
of finding McDonald’s to be a joint employer, it is that the
NLRB eschews a formulaic approach to the issue. Almost
any aspect of the relationship between the putative em-
ployer and the worker was fair game. In Browning-Ferris,
while dismissing the dissent’s position that the Board
is reverting to an “economic reality test” rejected by the
Supreme Court and Congress, the majority’s commentary
on the “diversity of workplace arrangements in today’s
economy” and its citation to statistics or the growth of
the temporary help industry over the last two decades,
seem to support the dissenters’ view regarding the
NLRB’s motivation. Nevertheless, the Board’s approach
will most certainly make it easier for workers to maintain
viable cases (if not win them outright) where they allege
joint employment. Where in the past such cases might
have been ripe for dismissal, they now may have new,
longer, and more fruitful lives.

Moreover, there is no reason to think that only par-
ties before the Board will be impacted. Indeed, the U.S.
Department of Labor issued an “administrator’s interpre-
tation” on January 20, 2016, discussing the distinction be-
tween employees and independent contractors under the
Fair Labor Standards Act. It emphasized the importance
of whether an individual’s services are an integral part of
the company’s business, and downplayed the importance
of whether the business actually controls an individual’s
work—sounding very similar to the Board’s approach
in Browning-Ferris. It seems likely it will argue this in the
McDonald’s case.!® Also, in a recently discovered draft
of an Occupational Safety and Health Administration’s
(OSHA) internal memorandum, OSHA investigators ad-
vised that “a joint employer’s standard may apply where
the corporate entity exercises direct or indirect control of
the work conditions, has the unexercised potential to con-
trol working conditions or based on economic realities.”?
The Board’s actions in Browning-Ferris and the McDon-
ald’s case foreshadow how the court may view the issue
of joint employment in a myriad of other types of cases,
leaving employers and employees uncertain as to what
the future holds.
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Non-Solicitation of Fellow Employees: A New York Primer

By Evan Belosa

When an employee departs from his or her position,
whether by the employer’s choice or the employee’s, one
of the most immediate and pressing questions is whether
the employee may contact former co-workers. Often the
question is not merely theoretical. Departing employees
frequently have worked as part of teams, and when they
find a new home they often wish to replicate the teams
they found most congenial and profitable. The employ-
er’s central desire, however, is quite the opposite. Em-
ployers seek to protect the workforce. Accordingly, they
include nonsolicitation /nonhire of employees clauses
in governing employment agreements, offer letters,
and separation provisions. These restrictions often state
something similar to: “Employee may not, for a period of
twenty-four months, solicit, induce, recruit, or encourage
any other employee, agent, consultant or representative
to leave the service of Employer.” Employees often focus
on noncompetition clauses and client-related solicita-
tion clauses, and set aside the employee nonsolicitation
clauses. The questions come up later, however. What can
I do, and what can’t I do? And, of course, the employer,
often in a defensive move, is only too happy to point to
the language of the nonsolicitation clause. But in a dis-
pute, what precisely will a court do?

The employee nonsolicitation provisions typically
found in an employment agreement alongside noncom-
petition and client nonsolicitation covenants have been
subject to far less judicial scrutiny than the more heavily
litigated client nonsolicitation covenants. And as in situ-
ations concerning clients, connections with co-workers
can be exploited at the expense of the former employer.
Unlike with clientele, however, there often is not a direct
line between loss of an employee and loss of revenue.

Perhaps for this reason courts in New York have
noted that “there is scant case law on the enforceability of
non-recruitment covenants.”! All of the courts that have
done so have concluded that the same general standards
governing the enforceability of noncompetition clauses,
their more litigated cousins, should apply.? These gen-
eral standards have been intensely litigated in the area
of noncompetition and focus most heavily on why the
employer needs to enforce the clause—in other words,
the employer’s “legitimate interest.”>

The first court to wrestle with the standard* appears
to have been the Supreme Court, Monroe County in Lazer
Incorporated v. Kesselring,® where a one-year nonsolicita-
tion of employees was at issue. The plaintiff alleged
damage when the defendant solicited one of plaintiff’s
employees. The court noted that a prior federal court case
had considered both an employee nonsolicitation of cli-
ent and a nonsolicitation of employees covenant, and had

cryptically stated only that the covenants “do not violate
public policy.”

The Lazer court, finding no direct precedent, applied
the Court of Appeals’ landmark BDO Seidman v. Hirsch-
berg noncompetition and nonsolicitation of customers
analysis of legitimate interests to protect by using the
restrictive covenant. Using this three-prong analysis, a
nonrecruiting clause will be enforced only to the extent
it “(1) is no greater than is required for the protection
of the legitimate interest of the employer, (2) does not
impose undue hardship on the employee, and (3) is not
injurious to the public.”® With respect to the first prong
of this reasonableness test, the Court of Appeals defined
a “legitimate interest” in keeping with public policy, al-
lowing only the level of restriction necessary to protect
the employer from unfair competition.” The legitimate
business interests an employer may attempt to protect
with a restrictive covenant are limited to (i) protection
from misappropriation of the employer’s trade secrets
or of confidential customer information; (ii) protection of
employer’s customer base from unfair competition; and
(iii) protection from competition by a former employee
whose services are unique or extraordinary.®

The Lazer court justified its reasoning by explaining
that such a covenant, by placing limits on the departed
employee, is a “species, albeit a limited one, of a covenant
not to compete.” The court then dismissed the claim as a
matter of law, because by using the BDO test in general,
the enforcement was not shown to serve any legitimate
interest of the employer. The court considered the pos-
sibility that the interest was served by the fact that “any
two employers would like the services of a good employ-
ee,” but rejected it as an insufficient rationale. It held,
“[t]o the extent that interest is affected by the alleged re-
cruitment here, it is not one of those interests which per-
mit enforcement of a restrictive covenant in this state.”1°

In general, New York courts have followed Lazer and
applied the general three-part reasonability test to nonre-
cruitment covenants. The action, as it were, occurs in the
“legitimate interest” prong. Courts have grappled with
the question of whether the employer has a legitimate
interest in the enforcement of such a covenant. One court,
in dicta, observed that the legitimate interest must be as
against “unfair competition, not simply to avoid competi-
tion in a general sense. The case law implies that if the
solicitation is directed by a competitor, or if confidential
or proprietary information is at stake, the restriction is for
a legitimate business purposes.”!!

This test, essentially a garbled version of the well-
worn BDO list of four discrete legitimate interests,
appears to be the governing one, with the addition of
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protection of client relationships as well. The Western
District, in Renaissance Nutrition, Inc. v. Jarrett and Kutz,
grappled with the issue in a motion for summary judg-
ment by an entity against two of its former employees

to enforce the nonrecruitment provision.'? The court
closely canvassed the state courts and found no Court of
Appeals case discussed the standard. In fact, both sides
pointed only to Lazer as the lone case. The court followed
Lazer, and applied the reasonability test. But in addition
to those elements noted by the Southern District in Kelly,
it looked to Reed Roberts and BDO to note that protection
of trade secrets, confidential customer lists, protection of
client relationships, and unique employees were the criti-
cal legitimate interests.!®

The plaintiff in Renaissance Nutrition argued that the
employees allegedly solicited were valuable for two rea-
sons: first, the plaintiff had expended resources in train-
ing and educating them, and second, client relationships
were at stake. The court brushed aside the first argument,
but considered the second carefully, and crafted a three-
part test:

Renaissance must show that (1) the em-
ployees diverted by Defendants posed

a substantial risk that if they left, their
customers would follow; 2) the departed
employees would engage or did engage
in competitive business with Renais-
sance; and that (3) it provided substantial
resources and assistance in cultivating
the customer base such that it would be
unfair to allow employees to steal those
customers to compete with it.!4

Applying its own test, the court found that sufficient
facts were shown to support the covenant, focusing
mainly on the fact that the solicited employees had actu-
ally joined the defendants’ new business and diverted
clients to the new, competitive enterprise.!®> The Court
also noted that the strong public policy against noncom-
petition covenants was lacking in a no-recruitment case,
as the latter “does not infringe on a employee’s ability to
engage in an occupation, but merely infringes on his abil-
ity to recruit former co-workers to engage in competitive
businesses.” 16

Despite the rigorous analysis undertaken by the Lazer
and Renaissance courts, in other circumstances, often on
injunctive relief motions, the Court takes a more relaxed
approach. In OTG Management LLC v. Konstantinidis,'” for
example, the Supreme Court, New York County, granted
a preliminary injunction against a former employee on
the nonrecruitment covenant, using none of the more
stringent analysis undertaken by Renaissance. It focused
entirely on the section of analysis which states that a non-
recruitment covenant was “inherently more reasonable
and less restrictive” than a noncompete. Similarly, the
Southern District granted an injunction against a former
high-ranking employee of Marsh & McLennan, finding a

likelihood of success on the merits of breach. However, all
that the evidence showed was that the defendant spoke to
his former colleague and was responsible for the prepara-
tion of offers to others from his new perch. More recently,
the Supreme Court, New York County,!8 citing the earlier
cases, also enforced an injunction against a departed
employee, but did so using the client relationship prong
of legitimate relationships that the Renaissance court

had promulgated earlier. Citing the allegations that the
employees had been poached specifically in the hope of
bringing proprietary information, the Court held that the
nonrecruitment provision would protect against wrongful
competition and hence, was enforceable.

Perhaps the most comprehensive analysis of nonre-
cruitment covenants as of this writing can be found in the
recent case, Reed Elsevier, Inc. v. Transunion Holding Com-
pany, Inc.'? In this case, the Southern District considered
the potential enforcement of a nonrecruitment covenant.
The plaintiff alleged that the defendant’s hire of plaintiff’s
former chief technology officer breached a no-hire agree-
ment between the companies. The court focused its analy-
sis of reasonability entirely on the question of whether the
employer had a legitimate interest in enforcement. The
plaintiff made a host of arguments: that enforcement was
necessary to protect trade secrets and client base; that the
employee’s services were unique or extraordinary; and fi-
nally, and most interestingly, that Renaissance had created
a fifth legitimate interest—resigning and encouraging
their co-workers to join a competitive business.

On a motion for preliminary injunction, the Reed
Elsevier court rejected both the trade secret claim and
the client base claim on factual grounds, noting that the
responsibilities of the individual in question were “pri-
marily managerial and supervisory, rather than client-
focused.”?° The court also found that the employee was
neither unique nor extraordinary—a rarely utilized prong
in noncompetition cases.?! The Reed court then finally
turned to whether the Renaissance court had created
another legitimate interest—risk of employee attrition
to competitors—and roundly rejected it. It held that the
Renaissance court had cited the legitimate interest in client
relationships rather than the non-fungibility of employees
as the legitimate interest, and distinguished its more ex-
pansive language by noting that cites to Evolution Markets
and Lazer proved its more limited intent.

The court’s pithy decision in American Leisure Facili-
ties Management Corporation v. Brutus, et al.,* is perhaps
the clearest guide to understanding and remembering
the relevant differences in interpreting a non-recruitment
covenant. The departed employees moved for summary
judgment, arguing that the nonrecruitment claim could
not survive the unenforceability of the covenant. Reject-
ing that argument, the Court cited Lazer, and wrote:

“In that case, the court ruled that the covenant was
not enforceable based on the conclusions that there was
no competition, no confidential or proprietary informa-
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tion involved, no legitimate employer interest in the
cause and no issues of fact, not that such a covenant
could never be enforced under any circumstance. The
instant case is distinguishable. Here, NFC and American
Leisure are direct competitors, there are issues of fact as
to whether NFC'’s confidential and proprietary data, such
as the contents of an NFC computer, were misused; and
questions regarding NFC’s legitimate interest in main-
taining its clients relationships and goodwill.” 2

As with noncompetition and client-facing nonsolici-
tation clauses, nonsolicitation/nonrecruitment clauses
are subject to the prevailing reasonability analysis.
Protecting the workforce on the basis of keeping good
employees is not sufficient. Rather, the questions of confi-
dential information, client goodwill, or unique employees
will be outcome determinative in assessing a challenge
to a nonrecruitment clause. With that in mind, employers
should be cognizant of the specific duties of the employ-
ee to whom the nonrecruitment clause applies.
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How to Conduct a Global Human Resources or Labor
Compliance Audit Including Cross-Border Employment

Due Diligence
By Donald C. Dowling, Jr.

Globalization pushes multinationals to align ever
more aspects of their internal human resources across
borders. Today’s multinationals globalize HR programs,
workplace policies, employee benefits and staff offerings
that back in another era would have been purely local.
Think of, for example, global HR policies and handbooks,
global codes of conduct, global intranets and HR infor-
mation systems, global expatriate programs, international
benefits offerings, cross-border compensation plans,
regional sales incentive plans, global equity plans and
supply chain codes of conduct.

Globalizing HR causes ripple effects, and perhaps
the biggest ripple is compliance. Headquarters must stay
responsible for, or retain “ownership” over, whatever it
has elevated from the local to the regional or global level.
As soon as a multinational raises HR policies, codes,
initiatives, plans or offerings to a regional or global level,
compliance efforts should follow.

Effective cross-border HR compliance checks or
assessments—"“audit” can be a disfavored term—Ilook
into various aspects of employment compliance. A
multinational has obvious incentives to verify that its
international HR operations adhere to foreign laws and
applicable employment agreements as well as to the
growing list of “extraterritorial” laws that reach work-
places internationally. In addition, multinationals have
compelling business reasons to verify that their overseas
operations follow in-house handbooks, codes of conduct,
international HR policies and corporate values. (See The
Return of Global Employment Audit, Law 360, 12/21/09).

This push to review, assess or check human resources
compliance across borders comes from various constitu-
encies within a multinational organization, such as the
compliance function (obviously); upper management; the
board of directors; the general counsel’s office; or human
resources. The push can also come from specific business
units like industrial safety (assessing global safety com-
pliance and pandemic response); global mobility (assess-
ing visa compliance and duty of care); audit/accounting
(assessing global Sarbanes-Oxley and Foreign Corrupt
Practices Act compliance) or mergers and acquisition
teams (due diligence assessing the human resources
compliance of to-be-spun-off or to-be-acquired business
units). And the procurement function increasingly needs
to assess labor compliance at suppliers and contractors.

International employment compliance audits tran-
scend human resources and implicate operations well
beyond HR. For example, no one would call the U.S.
Foreign Corrupt Practices Act, U.S. insider trading prohi-
bitions or U.S. trade sanctions (trading-with-the-enemy)
regulations “employment laws,” but the only way a
multinational can ensure it complies across borders is to
propagate international HR policies requiring compli-
ance, train staff on those HR policies and enforce them.
Checking whether these steps got done right requires an
audit of HR functions. Suddenly headquarters functions
with no HR responsibilities (in this case, internal func-
tions responsible for bribery, insider trading and trade
compliance) find themselves looking into human resourc-
es practices internationally.

Now understanding why multinationals need to au-
dit HR compliance internationally, our question becomes:
How? How does a multinational efficiently assess its own
ongoing compliance practices across its international HR
operations? How does it isolate which rules apply inter-
nationally and verify that local foreign human resources
operations actually comply? To answer these questions
we need to analyze the six stages to a global HR compli-
ance audit: (1) form the audit team and structure the
project; (2) articulate audit context and scope; (3) create
a master audit checklist template; (4) align local-country
checklists off the master; (5) conduct the audit, and (6) re-
port and implement remedial measures. After we discuss
these six stages, we will separately consider the closely
related issue of cross-border HR due diligence in an inter-
national M&A or outsourcing deal.

Six Stages to a Global Human Resources or Labor
Compliance Audit

In assessing internal cross-border human resources or
labor compliance, break the audit project down into six
stages:

Stage 1: Form the audit team and structure the project

The first step in any global HR compliance assess-
ment is assembling the audit project team. Consider
whom to involve. Consider headquarters, foreign and
local human resources staff and the in-house legal and
compliance functions. Consider including subject matter
experts like industrial safety staff in a health and safety
or crisis policy audit, the mergers and acquisition team in
a deal-related due diligence exercise or the procurement
team in a supply chain labor audit. Involve any corporate

NYSBA Labor and Employment Law Journal | Fall 2016 | Vol. 41 | No. 1 13



audit function. Consider tapping outside counsel who
might bring in the attorney/client privilege (recognizing
that the privilege can be hard to preserve across bor-
ders). Consider involving an outside international HR
consultant or specialist labor audit firm, especially for an
international supply chain labor audit. Factor in practi-
cal issues like audit team members’ language fluency,
availability and reporting relationships. This said, not all
global HR audits enjoy the luxury of a big team—some-
times just a single person needs to assess employment
compliance across two or more countries.

With international HR audit team in place, consider
global project management—how to structure this par-
ticular cross-border HR assessment cost-effectively and
efficiently. Consider practical issues like timing, budget
and the audit team’s power to gather data at overseas
offices and later to implement recommended fixes. The
temptation can be to take a quick-and-dirty approach,
grabbing some global HR audit checklist off the shelf,
diving in and just doing the audit. But this never works
well because there are other steps involved. And be-
cause no one ever finds the chimerical one-size-fits-all, a
global HR audit checklist serves as a sufficiently detailed
roadmap for a particular audit project. Each global HR
audit spins off in its own uncharted direction with its
own specific goals, its own pool of affected countries and
its own industry-specific issues: A wage/hour audit in
retail is substantially different from a health and safety
audit in manufacturing, which is quite different from a
bribery audit in government contracting or a contractor-
classification audit in the technology sector. All these are
very different from a supply chain labor audit. Embrace
the fact that your particular cross-border HR compliance
audit requires an organic, holistic approach and a num-
ber of discrete stages. Shortcuts in managing the project
compromise audit results.

Stage 2: Articulate audit context and scope

A team embarking on an international human
resources compliance assessment or check should begin
by articulating the context and delineating the scope of
its particular audit project. This lets you weed out all ir-
relevant (even if auditable) issues not in play.

First, articulate context. Because HR compliance au-
dits arise in different contexts, they end up going down
very different paths. Various audit contexts include, for
example, implementing a new corporate structure, pre-
paring for a corporate restructuring, launching a merger
or acquisition (spinoff or post-merger integration),
responding to a lawsuit/government investigation, or
simply toughening internal compliance through a robust
HR check-up. Some global HR audits focus internally on
specific employment law challenges like payroll compli-
ance, health/safety, wage/hour, worker data privacy,
contractor classification or—increasingly—corporate

social responsibility and ethics including bribery, corrupt
practices, insider trading and financial controls. Mean-
while, other global HR audits focus externally on outside
supplier compliance, scrutinizing whether labor practices
at overseas suppliers conform to the supply chain code
of conduct. As also mentioned, some HR audits actu-

ally focus on employee compliance with issues separate
from employment law like employees’ compliance with
data privacy, bribery, financial controls, trade and securi-
ties laws, or like an internal check into staff compliance
with a global crisis plan. And as mentioned, international
HR audits vary significantly by industry context (an HR
compliance audit at an auto manufacturer is a lot differ-
ent from one at a technology multinational). Consider
industry-specific issues like human trafficking in con-
struction and maritime, know-your-customer in financial
and professional services, and immigration in retail and
manufacturing.

After articulating the context of your particular
international HR audit, delineate project scope—how
broad and how deep this assessment needs to be. Which
countries are involved? Should this global audit focus on
compliance with laws, with collective agreements, with
corporate policies, with best HR practices or with all of
these? As to legal compliance, should this audit look at
local laws, at headquarters-country laws that reach extra-
territorially, or at both? What about checking compliance
with individual and collective employment agreements?
Should this audit confine itself to local host-country em-
ployees or should it also include expatriates, contingent
staff, consultants, independent contractors and suppliers’
employees?

Stage 3: Create a master audit checklist template

Compliance means following rules. Compliance
audits focus on vifal rules, which is why health and safety
audits are a lot more common than dress code audits.
Because the vital employment rules differ significantly
across jurisdictions, leading a multijurisdictional HR com-
pliance assessment requires isolating which important le-
gal rules HR operations must follow. This means facilitat-
ing “apples-to-apples” comparisons across jurisdictions
by crafting aligned but localized audit checklists.

Begin by drafting a single master global audit tem-
plate compliance checklist. Create it organically, tailored
for your particular audit project—again, because each
global HR compliance audit is unique, an off-the-shelf
template from some other project is at best only a starting
point. Even a checklist for a similar past audit will need
updating. Include in your global audit master template
all topics consistent with the audit context and scope,
but weed out all other topics. Depending on your audit’s
context and scope, topics that might merit inclusion in the
global template or checklist may include:
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¢ Corporate, tax and financial laws reaching em-
ployment including employer corporate entity
status, employer registrations/corporate form, du-
al-employer exposure, “permanent establishment”
exposure from “floating employees,” employee
powers of attorney, directors” and officers’ liability
insurance and corporate controls on local executive
power.

Payroll laws including tax and social security re-
porting and other payroll law compliance, vacation
payments to sales staff and others with variable
compensation, employee insurance payments,
payroll deductions, withholding and contributions,
contractual payroll payments like company cars,
statutory payroll benefits like meal allowances,
union dues check-off and other payroll payments
to unions/employee representatives (which are
legal outside the U.S.).

Local employment laws including local laws that
regulate candidate recruiting, interviewing and
“onboarding,” wage/hour or “working time”
(including overtime and flat caps on hours), holi-
days/vacation, discrimination/harassment/diver-
sity (including laws requiring hiring and accom-
modating the disabled), language laws requiring
employee communications in the local language,
internal HR complaint procedures, internal investi-
gation procedures and termination/release/payout
at separation.

Collective labor laws and agreements including
recognition of, and negotiations and consultations
with, trade unions, “works councils” and other
employee representatives, union “corporate cam-
paigns” and handling of labor disputes, plus com-
pliance with collective labor agreements includ-
ing “framework” /union neutrality agreements,
collective agreements to which the employer is a
party, “sectoral” collective agreements applicable
by force of law (employer is not a party), “works
agreements” with local works councils and any Eu-
ropean Works Council, constitutional documents
of employer-sponsored staff representative bodies,
“social plans” (past reduction-in-force agreements)
and agreements with workplace ombudsmen,
staff committees, worker committees and worker
forums, health and safety committees and other
non-union employee representatives—plus multi-
employer bargaining group pacts.

Headquarters-country laws that reach staff over-
seas—that is, as to a U.S. headquartered multi-
national, “extraterritorial” U.S. laws on audit/
accounting fraud, “alien torts,” bribery /foreign
corruption, Sarbanes-Oxley §301 whistleblower
“procedures,” securities trading laws, terrorism

watch list, trade sanctions and compliance with
U.S. discrimination laws as to U.S. citizen staff
working overseas.

Employment claims and litigation including
threatened, pending and past court and admin-
istrative “labor claims” brought by employees,
employee representatives and government agencies
on behalf of employees (breaking out any group or
class claims and flagging any particularly high past
awards and any court orders with ongoing effect),
plus government “labor audits”.

Benefits and compensation offerings including
employee benefits, compensation/bonus/sales
incentive plans, tuition and expense reimbursement
plans, equity plans, company car, housing and meal
plans, pension plans/schemes, medical and other
employee insurance, statutorily mandated benefits
including thirteenth-month pay and mandatory
profit sharing, mandatory (inflation-adjusted) raises
and severance pay plans— check plan funding and
local effects of global plans.

Human resources policies including local and
global HR policies, local internal workplace “regu-
lations” and posted internal work rules, local and
global employee handbooks, global health and
safety protocols, crisis/pandemic plans, employee
security protocols, global codes of employee con-
duct or ethics, performance management and suc-
cession planning systems, global employee intranet
sites, whistleblower hotlines, employer-ratified in-
dustry conduct codes and insider trading, conflicts
of interests policies, bribery/corruption and trade
sanctions (“trading with the enemy”) policies—be
sure to verify that global policies were properly
launched and implemented locally, and check the
status of any employee policy acknowledgements.

Individual employment contracts including lo-
cal contract/offer letter templates and individual
signed employment contracts with current em-
ployees, “onboarding” documents, fixed-term,
part-time and probation provisions, “zero-hour
contracts,” restrictive covenants, intellectual prop-
erty assignments, contract amendments, employee
acknowledgments/consents/waivers, releases
and “compromise agreements,” computer-click
intranet assents, “electronic signatures” and paper-
less execution of HR forms and enrollments—and
check compliance with laws requiring written
individual employment contracts or “statement of
particulars”.

Data privacy laws reaching employee data like
personnel files, emails and global Human Resourc-
es Information Systems, including: employee data
notifications and consents, compliance with statu-
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tory data retention and data purging requirements,
internal HR data processing policies, registrations
with government data protection authorities,
processing of “sensitive” employee data, employer
practices accessing staff emails and computer use,
employee data security, employee data breach no-
tification, BYOD procedures, whistleblower hotline
compliance with data laws, cross-border HR data
transmissions and exports—and check whether
data protection and data export clauses in agree-
ments with HRIS providers meet with applicable
data law standards.

Contingent and irregular staffing arrangements
including as to contractor/consultant classification,
compliance with local laws regulating outsourcing,
secondees/leased /agency employees, secondment
agreements with providers of seconded or “leased”
employees, co-/dual-/joint-employer exposure as
to contractors’ staff and non-employee directors—
and check compliance of payrolled employees
seconded to third parties.

Expatriate compliance including structure of
expatriate agreements, “permanent establishment”
exposure triggered by expatriates, internal expatri-
ate program and repatriation documents, expatri-
ate payroll compliance and visas/work permits for
all non-citizen staff (even those not categorized as
company “expatriates”)—additionally, check for
any so-called “stealth expatriates,” look into any
“global employment company” that may employ
expatriates and check home country “emigration”
laws that follow an expatriate on assignment (such
as doctrines in Venezuela, Ghana, Brazil and the
Philippines) and assess compliance with laws that
cap the percentage of immigrants in a workplace
(as in Brazil and the Middle East).

Duty of care, that is, business travel safety and
personal injury protection of business travelers,
expatriates and regular employees in jurisdictions
that allow staff personal injury claims (regular
employees pose little threat of personal injury
claims against the employer in jurisdictions like the
United States that offer a robust “workers compen-
sation bar” defense, but employer personal injury
exposure is a real risk in jurisdictions like England
that do not offer this defense).

Supply chain labor and monitoring labor condi-
tions at overseas suppliers: All the above topics
address internal employment compliance auditing
an organization’s own staff employed on its own
(worldwide) payroll, or contractors who might
claim to be de facto employees. Completely sepa-
rate is the additional challenge of a cross-border
external employment compliance audit monitoring

labor conditions at an organization’s worldwide
suppliers, contractor companies and business
partners even where there is no viable threat of
co-/dual-/joint-employer liability. Do not confuse
or conflate these two very different labor audit
“constituencies”.

Three types of organizations should monitor exter-
nal (supplier) labor conditions internationally: (1) those
that have issued “supplier codes of conduct” or adopted
industry supplier codes; (2) those subject to the Califor-
nia Transparency in Supply Chains Act (Cal. Civ. Code,
§ 1714.43), the UK Modern Slavery Act 2015 and similar
laws that require attesting to suppliers’ labor conditions;
and (3) those party to high-risk overseas contracts like
construction projects in the Middle East, or sourcing ar-
rangements with plantations or mines in Africa or in the
global shipping or fishing sector.

Not always an issue: This said, keep supply chain
human rights issues in perspective and discount
advice from certain consultants and activists that
the United Nations Guiding Principles on Busi-
ness and Human Rights, International Labor
Organization declarations and other aspirational
labor rights protocols somehow impose binding
legal obligations on supply chains. For the most
part, they do not. Most of the world’s companies
have not tied themselves to any supplier code of
conduct or taken other proactive steps regarding
supply chain or contractor labor conditions, and
do not necessarily need to audit labor compliance
in their supply chains.

Every organization that has issued an international
supplier labor conduct code needs a proactive plan for
monitoring compliance. The alternative—issuing a sup-
plier labor code but then ignoring whether anyone both-
ers to follow it—all but invites non-compliance. By defini-
tion, an organization that issues a supplier labor conduct
code is just a customer that does not employ the workers
its code protects. As a mere customer, a code-issuer has
no regular (extra-contractual) right of access either to
audit supplier employment records or to inspect supplier
workplaces. This “privity of employment contract” chal-
lenge complicates supplier code compliance far beyond
the internal HR audits we discussed. Think through how
to audit any international supplier labor code or overseas
contract arrangement early on, at the conduct-code-draft-
ing and contracting stage. Do not expect access to suppli-
er or contractor HR records or workplaces unless suppli-
ers and contractors had previously granted audit rights in
the purchase order or contract. Monitoring supplier codes
in poor countries becomes more of a challenge, and gets
tougher down each successive link in a supply chain. In-
deed, specialist outsourcers and software providers have
emerged in the niche business of monitoring international
supplier labor codes:
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Stage 4: Align local-country audit checklists off the
master

Master audit checklist template in hand, we arrive
at the trickiest stage: Localizing the master by spinning
it off into a set of tailored but aligned local audit check-
lists, one for each jurisdiction subject to the audit project,
anchored in local legal and contractual standards. For ex-
ample, if the global master template includes “overtime
pay,” then each local country checklist should set out
that jurisdiction’s overtime hours threshold, its overtime
pay rate (time-and-a-half is not universal) and address
any enhanced overtime hours thresholds or enhanced
overtime pay rates that applicable collective bargaining
agreements may require. If, for example, the global mas-
ter template includes “public holidays,” then each local
country audit checklist should list that country’s statuto-
ry public holidays plus any extra holidays the employer
may give or are required under collective labor pacts. As
another example, if the global master template includes
“statutory benefits,” the local Venezuela checklist (for
example) should address Venezuela’s cestaticket manda-
tory meal coupon program as well as (for example) Latin
American checklists for mandatory thirteenth month pay
(agiiinaldo, in Mexico) and mandatory profit sharing. If
the global master template includes vacation laws, the
local Brazil checklist (for example) would address the
Brazilian requirement that employees must get 30+ vaca-
tion days per year and draw down vacation either in a
30-day uninterrupted chunk or a 20-day uninterrupted
chunk plus a 10-day vacation time sell-back; meanwhile,
the local France checklist (for example) addresses both
France’s minimum vacation benefit and France’s ban on
vacation year-to-year roll-over.

Failing to make the local checklists this granular
would leave the auditors ignorant of the standards
against which they need to check compliance. Needless
to say, this stage requires both local legal research and a
familiarity with local employment and labor agreements.

Beyond localizing topics from the master checklist for
each affected jurisdiction, add into each local audit check-
list all quirky local rules that, because they are inherently
local, have no counterpart on the master audit checklist
template. This requires involving a local lawyer or HR
expert competent to issue-spot and fill gaps under local
employment law. As a few random examples, a local HR
audit checklist:

e for England, should address employee-signed
overtime opt-outs (overtime opt-outs will not be
on the master audit checklist template because few
other countries allow them);

¢ for Brazil, should address funding local employee
unemployment fund bank accounts (“FGTS”);

¢ for Canada, should address contractually quantify-
ing pre-dismissal common law notice and also ex-
ecuting English-language communication consents
in Quebec;

e for Italy, Germany or Poland, should address
whether the internal email system and intranet
platform trigger local telecommunication laws;

e for South Africa, should address mandatory affir-
mative action plans;

e for Saudi Arabia, should address mandatory work-
place gender segregation; and

e for Indonesia or Korea, should address the awk-
ward issue of mandatory monthly menstruation
leave.

Stage 5: Conduct the audit

At last we get to the actual audit—time to go out and
conduct the global HR assessment. Take the local check-
lists into the field and do the global HR compliance check,
gathering compliance information in each jurisdiction
corresponding to each item on each local checklist. Do
this by addressing five topics.

First, decide how on-site audit process logistics will
work. Will auditor inspections be announced or surprise?
Will local management and HR cooperate? Will head-
quarters auditors travel onsite, or can they conduct the
field piece remotely or delegate local data gathering to
local HR staff? What technological solutions are available
to help? Will auditors interview individual employees?
How to handle local HR staff who say they will help but
then fail to respond adequately? How to handle local
rank-and-file staff who refuse to cooperate? Relying too
heavily on local staff can compromise the integrity of the
audit if local staff is unskilled in doing audits or if the
audit scope includes sensitive topics that the local office
might conceal from headquarters.

Second, decide how deep to plow. How granular will
the audit be? Will auditors look only at policies /proto-
cols/agreements or will they study specific employment
agreements, employee-signed acknowledgements, min-
utes of union/works council meetings, paycheck stubs,
timesheets, safety logs and the like? Will translations
of local HR documents be necessary? Will auditors get
access to local outside providers like payroll outsourcers
and benefits administrators?

Third, address how the international audit process
itself will comply with local employment and data protec-
tion laws. Should local management-side labor liaisons
notify works councils or other employee representatives
about the audit? Omnibus data privacy laws restrict an
audit team’s ability to “export” personally identifiable
audit response data to U.S. headquarters. Europeans, for
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example, are quick to argue that their data privacy laws
block many aspects of foreign headquarters” internal
investigations—and in this regard, an internal audit is
a form of internal investigation. So craft a strategy for
exporting HR audit data legally.

Fourth, decide how to apply appropriate metrics in
the audit. As an obvious example, any assessment of
minimum wage compliance must account for locally
applicable statutory and collectively bargained mini-
mum wage rates. And any assessment of overtime pay
or vacation compliance needs to factor in statutory and
collectively bargained local overtime rates and vacation
allowances. If the audit looks into workplace health and
safety, decide whether to apply global health and safety
standards or local workplace health and safety regula-
tions. If the audit looks into diversity, it would be foolish
to apply U.S. EEO-1-style diversity metrics to employee
populations in, say, South Africa, Argentina, Japan or
Finland.

Fifth, draw the line between this audit and a stand-
alone investigation. Where the audit uncovers a specific
act of wrongdoing that merits its own discrete investi-
gation, stop and spin that internal investigation off as
a separate project. Conducting a cross-border internal
investigation into a suspicion or allegation of a discrete
wrongful act is completely different from doing a cross-
border HR audit.

Stage 6: Report, and implement remedial measures

The field part of the international HR audit complete,
summarize the findings. The summary report should
avoid identifying specific employees (to minimize data
protection and defamation exposure) and account for
any attorney/client privilege and evidentiary admissions
issues. Think about how the report might later get used
against the organization as evidence of willful noncom-
pliance, and craft a strategy to minimize that risk. One
strategy might be to avoid committing sensitive audit
findings to writing. Another strategy is to involve a law-
yer who confers attorney/client privilege. At least limit
distribution of the audit report.

The audit team needs to propose specific remedial
measures—recommended fixes—for any diagnosed
compliance shortcomings. It is pointless to undergo a
compliance audit to identify non-compliant shortcomings
but then to take no action as to the findings. That said,
be careful about how to memorialize remedial measures
recommendations. Again, avoid generating documents
that might later get used against the employer.

After recommending remedial measures, monitor
whether the team’s proposed fixes actually get imple-
mented locally. Too many audits get done right but then
the audit report languishes in a drawer without ever
improving compliance. An audit like that is pointless

(perhaps even dangerous), because the report proves the
organization knew about a non-compliant situation it did
nothing to fix.

And consider how to leverage lessons learned from
this audit to use commercially available technologies to
enhance ongoing compliance assessment going forward.
According to one forensic consultant, “companies under-
utilize data analytics to support their anti-bribery and
corruption compliance and monitoring activities. Only
27% of respondents at U.S. listed companies use data ana-
lytics to identify potential [anti-bribery and corruption]
violations.” (Inside Counsel, Nov. 2015, pg. 37).

Cross-Border Employment Due Diligence in
International M&A Deals

We saw that international audit projects spin off in
their own different directions. One specific context of a
global HR compliance audit or assessment is the em-
ployment due diligence piece to a cross-border spin-off,
merger, acquisition or outsourcing transaction. Cross-bor-
der employment due diligence is just a specific context or
application of the international employment assessments
we have discussed.

Any multinational seller preparing to divest its
entire operation or spin off or outsource a line of busi-
ness employing staff in more than one country—that is,
any seller doing a cross-border spinoff or outsourcing
deal—anticipates that prospective buyers will launch a
due diligence process to audit the seller’s compliance
with laws, policies, agreements and business practices.
The buyer needs to assess what it is and is not buying and
whether the purchase is worth the price. “Due diligence”
is the process by which the buyer verifies that, at clos-
ing, it will acquire compliant operations (or at least it will
acquire non-compliant operations sold at a discount com-
mensurate with the costs of getting up to compliance). An
M&A seller, therefore, begins the divestiture, spinoff, sale
or outsourcing process by conducting a sort of internal
audit assembling the materials prospective buyers will
demand to see related to seller legal and business prac-
tices compliance. M&A due diligence looks into a wide
range of business and legal compliance including tax
status, corporate registrations, antitrust analysis, account-
ing practices, intellectual property rights, real estate titles,
environmental compliance plus threatened, pending and
past business lawsuits involving the seller.

One key part of any thorough due diligence process,
but only a part, is the staffing piece—workplace due dili-
gence into the seller’s labor practices, employment law
compliance and employee benefits offerings. That is the
part we address here. Employment due diligence is par-
ticularly vital outside the United States because other ju-
risdictions tend not to recognize employment-at-will, and
outside employment-at-will an M&A buyer tends to get
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locked into perpetuating the seller’s employment con-
ditions going forward after closing, whether by vested
rights in a stock purchase, by acquired rights in an asset
purchase or by some contractual arrangement amount-
ing to a so-called “employer substitution.” Further, law
in all countries shifts pre-closing employment liabilities
to a stock shares buyer after closing, and law in many
countries outside the U.S. shifts pre-closing employment
liabilities to an asset buyer after closing. So prospective
buyers and outsourcers need to understand and get com-
fortable with the to-be-acquired worldwide workforces
they will inherit upon consummating the deal.

The due diligence process exists to root out noncom-
pliant problems, so the due diligence process itself cannot
afford to cause its own compliance breach. Many jurisdic-
tions including most of Europe plus Argentina, Canada,
Hong Kong, Israel, Japan, Korea, Mexico, the Philippines,
Singapore, South Africa, Uruguay and a growing number
of others impose broad data privacy (“data protection”)
laws that can have unexpected consequences in the cross-
border due diligence context. Electronic due diligence
data rooms raise exposure under these laws if the data
room offers bidders personal information about identifi-
able seller employees, especially where the seller hosts
the data room in the cloud or otherwise makes HR data
accessible across borders (even if password-protected).
Bidders cannot shrug this off as the seller’s compliance
problem, because a seller’s liability for breach of data
protection laws can transfer to a buyer at closing, par-
ticularly in a stock deal. Compliance steps may require
“anonymizing” data room employee information, enter-
ing into “onward transfer agreements” with bidders,
entering into cross-border “model contractual clauses”
agreements, collecting signed employee consents or other
steps. Jurisdictions including Argentina, Hong Kong,
Japan, Korea, the United Kingdom and some other om-
nibus data protection law jurisdictions have issued data
law guidance specific to the M&A due diligence context.
Follow it.

Because employment due diligence in a cross-border
M&A or outsourcing deal is essentially the same exercise
as the cross-border HR compliance audits we discussed,
a global employment due diligence exercise involves the
same six stages as a global HR compliance audit: (1) form
the employment due diligence team (part of the M&A
deal team) (2) delineate the scope and depth of the em-
ployment due diligence (3) create a master employment
due diligence template checklist (4) align local employ-
ment due diligence checklists for all countries at issue off
of the master (5) conduct the employment due diligence
and (6) report back to the deal team and use the employ-
ment due diligence results to negotiate a better deal. In
addition, after closing the deal the buyer or outsourcer
should leverage employment due diligence results as a
resource for post-merger integration.

Of these six stages, the second and third stages—
scope of employment due diligence and crafting the mas-
ter employment due diligence checklist—require some
further discussion anchored to the due diligence context.
As to the second stage (scope), prospective business
buyers in an M&A deal and prospective outsourcers will
not care about immaterial aspects of the seller’s staffing
operations. International HR due diligence in any merger
or acquisition should therefore always be subject to some
defined materiality threshold. Find out what that material-
ity threshold is and then focus HR due diligence only on
compliance problems that could exceed it.

The third stage (crafting a due diligence checklist for
a specific cross-border M&A deal) helps a prospective
business buyer or outsourcing provider identify what
data to scrutinize and also helps a prospective business
seller or outsourcing principal anticipate the categories
of data prospective buyers or outsourcers will ask to see.
Here is an international human resources due diligence
checklist template paralleling the global HR audit check-
list template above, tailored to the cross-border M&A con-
text. From this global HR due diligence template, tailor a
master human resources due diligence checklist focused
on your specific cross-border M&A or outsourcing deal.
(Then stage four, align local-country due diligence check-
lists off of the master; next stage five, conduct the HR due
diligence; finally stage six, report back to the deal team.)

* Census and organization chart of employees and
contingent staff. Get a census of seller employees
and directors worldwide who will transfer as part
of this deal, including part-time staff and anyone
out on leave. Include employees who work for the
target entity and target-entity employees “second-
ed” out to service other organizations. Ideally this
census should include dates of hire, compensation
rates and job category. Identify any “shared servic-
es” employees who serve both the target unit and
non-acquired units and identify the seller’s con-
tingent staff: independent contractors, consultants,
agents, “leased employees” and other secondees,
sales representatives, “business partner” staff dedi-
cated to this business and anyone working from
home or remotely, even overseas. Separately, get an
organization chart and verify that only the employ-
ees who actually serve the target unit—regardless
of title or designation—will transfer as part of the
deal. (The buyer needs to avoid taking on extrane-
ous staff.) Conversely, verify that all key workers
who should transfer will indeed come over as part
of the deal. (The buyer needs essential staff.)

* Corporate employer issues. In each affected coun-
try, identify the seller’s local affiliated corporate
entities that employ staff. Learn the relationships
among the seller’s operating entities and any “ser-
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vices companies” that may employ people. Be sure
staff work for the correct affiliates.

Payroll and government filings. Check the seller’s
payroll processing compliance as to deductions,
withholdings, reporting, compliance with dues
check-off, mandatory payments to worker repre-
sentatives and remittances to agencies including
government payroll tax, social, unemployment
and housing funds, and government-mandated
insurance analogous to U.S. workers and unem-
ployment compensation insurance. How does the
seller issue payroll? What about vacation payments
to variable compensation and sales staff? Does the
seller pay statutory benefits? What payments are
being made directly to staff on leave, including
“garden leave”? Are any employees out on leave
getting state benefits charged to the employer?

Employee claims, liabilities and exposure. Is the
seller subject to any pending, threatened or poten-
tial unasserted employment-related grievances,
claims, lawsuits, appeals, disciplinary proceedings,
government agency proceedings, investigations,
inspections, government workplace audits, ad-
ministrative charges, unfair labor practice charges,
criminal proceedings or unpaid employee judg-
ments? What is the employment claims history
over the last few years, including settlements and
judgments? What is the exposure for the seller’s
past noncompliance with labor/employment, pay-
roll, safety, and HR data privacy laws? What are
the seller’s cash reserves set aside for these claims?

Wage/hour compliance. Verify compliance with
wage/hour (“working time”) laws, cap-on-hours
laws, vacation and holiday mandates, overtime
payments, travel expense reimbursements, exempt-
status designations, mandatory meal breaks, toilet
breaks and rest periods. Check that vacation, leave
and severance payouts get calculated correctly.

Health and safety; duty of care. Check compliance
with health and safety laws including recordkeep-
ing mandates. Get accident records. Get informa-
tion on duty of care/safety/evacuation and other
protocols for hazardous-duty work and occupa-
tional health/safety law compliance—particularly
for business travelers and expatriates, but also as
to regular employees in jurisdictions like England
that do not offer an employer workers’ compensa-
tion bar defense to staff personal injury lawsuits.

Language laws. Do employee communications
comply with local laws in jurisdictions like Bel-
gium, France, Mongolia, Quebec and Turkey
that require HR communications be in the local
language?

* Discrimination/harassment. Verify compliance
with local discrimination/diversity /harassment
laws including laws on pay equity, mandatory
training and bullying. Check compliance with af-
firmative action laws as in South Africa and dis-
ability quota laws as in Austria, Brazil, Germany
and elsewhere. Verify compliance with the seller’s
own discrimination/harassment policies. Does the
seller impose mandatory retirement in violation of
a no-age-discrimination provision in its own code
of conduct? As to harassment, check compliance in
countries like Brazil and France that prohibit “abu-
sive work environment” harassment separate from
protected group status.

Compliance with local HR policies. Identify and
check compliance with the seller’s own internal
employment policies, written and unwritten. Look
at employee handbooks, written work rules, work-
place internal “regulations,” employee handbooks
and health/safety guidelines. What special terms
and conditions (beyond legal minimums and above
market) does the seller extend to employees? The
buyer will likely have to replicate these special
terms after closing.

¢ Global code of employee conduct or ethics. Check
compliance with the seller’s internal ethics code of
conduct or ethics and social responsibility pro-
grams including any commitment to an industry
code, corporate social responsibility program or
so-called “framework” (global union neutrality)
agreement. Do the seller’s HR practices comply? If
the seller’s codes of conduct incorporate Interna-
tional Labor Organization standards by reference—
rarely a good idea—Dbe sure the operations actually
comply. Will the seller’s current practices align with
the buyer’s practices and comply with the buyer’s
policies and codes? Check seller practices regarding
government procurement, payment procedures to
government officials and compliance with anti-
bribery laws and audit/accounting rules. Verify
that any seller whistleblower hotline complies with
Europe’s tough data protection law mandates spe-
cific to hotlines.

Compensation and benefits. Using a separate
compensation/benefits checklist, check the seller’s
benefits and compensation offerings including
bonus and sales incentive plans. Are these above
market? Do they comply with legal minimums?
Look into the seller’s compensation philosophy;,
compensation/benefits “schemes” or plans, sever-
ance plans, retirement plans, retention plans (which
are particularly relevant in an M&A deal) and
perquisites like meals, housing and expatriate ben-
efits. How do they dovetail with local mandates?
For example, are severance plans cumulative with
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local severance benefits? Check individual pension
promises, special agreements, grandfather clauses,
death/disability benefits, cafeteria plans, service
awards, profit-sharing and savings plans, tuition
and adoption reimbursement plans, employee as-
sistance programs, employee loans and guarantees
and any unusual expense reimbursements. Under-
stand the interplay between foreign pension plans
and foreign social security in each affected country.
Check compliance with local laws that mandate
extra payments and benefits (like thirteenth-month
pay and profit sharing in Latin America and paid
meals in Venezuela). Get an accounting of any
transferring plans, and study funding—unfunded,
underfunded, and “book reserve” plans raise huge
problems and occasionally even kill deals.

Equity. Look at seller stock options, stock grants,
restricted stock units, phantom stock and other
equity plans as well as employee ownership
programs, officer /director stock ownership and
employee ownership in affiliates and entities doing
business with the seller. Were grants to overseas
plan participants done legally? (Expect compliance
shortcomings here, because cross-border equity
grants are complex.) What will happen to equity
plans, awards and unexercised or unvested options
after closing? Often the buyer will not or cannot
replicate seller equity plans. What will it need to do
instead?

Employee insurance coverage. Study the em-
ployment-related insurance coverage the seller
provides like employee life/health/accident and
medical insurance, hazardous duty/kidnap insur-
ance for business travel, payments to state-mandat-
ed insurance funds (workers’ compensation and
state social security insurance), expatriate coverage
and “key man” policies naming the employer as
beneficiary. Consider analogous insurance needs
post-closing. In an asset or outsourcing deal, con-
sider logistics—how to replicate insurance pack-
ages by the closing date.

Performance management. Study the seller’s
performance management and succession planning
systems. Focusing on key employees, collect data
on job evaluations, performance appraisals and
problem employees. Where the performance man-
agement system is global, does it comply with data
protection laws? Consider how to integrate seller
and buyer performance management approaches
after closing.

Labor organization relationships. What labor
organizations represent the seller’s workers—trade
unions, independent unions, in-house unions or
employer dominated “white unions”? What about

pending employee requests for union recognition
or organization? Separately, collect organizational
data on the seller’s non-union in-house or compa-
ny-sponsored labor organizations like local/na-
tional works councils, any European Works Coun-
cil, health/safety committees, staff consultation
committees, worker committees, workplace forums,
labor /management committees and ombudsmen.
How cooperative or contentious are they? Collect
meeting minutes and records memorializing labor
disturbances and days lost to strikes. Will the buyer
have to replicate any labor groups after closing an
asset or outsourcing deal?

Collective agreements. Look at applicable collec-
tive bargaining agreements, “industrial awards,”
“work agreements,” “social plans” and other writ-
ten agreements with employee representatives—not
only union agreements but also labor accords with
local works councils, and with any European Works
Council, with worker committees, health and safety
committees, ombudsmen and the like. Avoid the
common mistake of due diligence requests for only
seller “collective bargaining agreements” (a phrase
usually interpreted to include only formal union
agreements, excluding informal oneoff accords and
arrangements with works councils). Get “social
plans” (collective agreements from past layoffs) and
expired collective agreements with terms that still
apply. Identify all industry (“sectoral”) collective
agreements that bind the seller even as a non-sig-
natory. Does the seller participate in any multiem-
ployer bargaining associations?

Individual employment agreements. Look at
individual employment contracts with staff includ-
ing employment agreements labeled “offer letters,”
“statements of particulars,” restrictive covenants,
non-competes and confidentiality agreements, em-
ployee indemnification agreements, invention and
intellectual property agreements, resignation letters
and releases. At least check these for key executives
and look at form/template agreements for
rankandfile employees. (Again, be alert to data
protection law compliance.) Find out whether any
parts of the workforce lack written agreements or
“statements of employment particulars” where law
requires them. Pay special attention to contracts
with contingent workers—service providers like
“temps,” independent contractors, consultants and
agents.

Employee consents. Check individual employee
consent forms, which come in many flavors. In
jurisdictions like the UK and Korea, employees may
have consented in writing to work overtime and in
Quebec employees may have consented to receive
communications in English. European employ-
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ees may have (revocably) consented to employer
processing of sensitive personal data, and em-
ployee data processing consents are vital in India,
Mexico and certain other jurisdictions. Employees
worldwide may have executed payroll consents or
acknowledged a code of conduct or work rules in
writing. If these consents are electronic, do em-
ployee assents comply with electronic signature
protocols?

Change-in-control clauses. Check change-in-con-
trol, golden parachute, and other transfer-related
clauses in individual and collective employment
and agency agreements, including Mé&A-ratifica-
tion provisions in any labor union contracts and
European Works Council agreements, as well as
HR services contracts. Find transferability clauses
in independent contractor agreements. These are
vital.

External agreements. Do any external agreements
(with third parties) limit staffing flexibility? For
example, in a stock purchase, are there acquisition
agreements or “social plans” from earlier seller
deals that limit reductions-in-force? Has the seller
signed onto any supplier codes of conduct of its
customers? Is the seller a government contractor
that has taken on staffing-related public procure-
ment obligations? In the United States, for exam-
ple, a buyer of a government contractor can take on
big “affirmative action” obligations after closing—
analogous issues might arise abroad. What about
“leased employee” and secondment agreements
the seller may be a party to? What about indepen-
dent contractors? Separately, look at the seller’s
outsourcing agreements with HR service providers
like payroll providers, “temp” agencies, benefits
providers and whistleblower hotline providers.

Recent layoffs and divestitures. What layoffs or
“collective redundancies” have happened in the
last few years? What divestitures of business units
have occurred? Did these comply with applicable
laws? What lingering obligations exist in old
“social plans” or accords with government labor
agencies? Any recall rights?

HRIS. Look into the seller’s employee data-pro-
cessing and human resources information sys-
tems (HRIS). Check how HRIS and email systems
comply with data protection laws, especially as to
crossborder data exports. Has the seller made all
required notices/communications to employees
about HR data processing and collected necessary
employee consents? What so-called “sensitive”
staff data does the seller process? Do data protec-
tion clauses in agreements with HRIS providers

meet applicable data law standards? Look at the
seller’s contracts with HRIS providers and consider
the effect post-closing. Are the seller’s routine HR
data exports compliant? What about staff commu-
nications regarding whistleblower hotlines? What
about BYOD? Verify that seller HRIS and email
systems do not trigger telecommunications laws in
countries where this is an issue like Italy, Germany
and Poland.

Powers of attorney. Find out what powers of at-
torney the seller’s employees, officers and direc-
tors hold. (These are particularly critical in Latin
America, where there can be different levels of
powers, some of which include the power to dis-
pose of company assets.) Consider how these pow-
ers will need to work after closing. In an asset deal
the buyer will need to reissue these. What controls
does the seller’s headquarters use to monitor local
management’s compliance with laws and corporate
policies?

Expatriates and immigrants. Gather information
on the seller’s expatriate and immigrant popula-
tions and programs. Who are the overseas second-
ees and other posted expatriates? Which corpo-
rate entity employs each expatriate? Identify any
“stealth expatriates” outside the formal expatriate
program working outside their home countries.
Check that expatriate employment arrangements
comply with both host and home country laws
(home countries may impose employment laws
with “extraterritorial” reach). Does the seller em-
ploy any expatriates through a global employment
company structure? Expatriates can be very expen-
sive, so verify that packages are not above-market.
Also do an “international I-9” exercise to check
the visa or work permit status of non-local-citizen
employees worldwide (regardless of whether
categorized internally as expatriates or local hires).
Does the seller comply with laws (as in Brazil and
the Middle East) capping the percentage of immi-
grants in a workplace? How might the structure of
this M&A or outsourcing deal affect visas after the
deal closes? If the seller employs staff in countries
where it is not registered to do business, how does
it comply with host-country payroll obligations?
And check “permanent establishment”—are there
“floating employees” doing business in countries
where the buyer is unregistered, not paying taxes,
and flouting local payroll mandates?

Supply chain and human rights. Beyond due
diligence into the seller’s own employees, decide
whether to assess employment law compliance at
the employees of the seller’s suppliers. Where this
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is an issue, get both the buyer’s and the seller’s
supplier code of conduct, if any, and collect reports
from any past social/human rights audits. Is the
seller’s supplier code too sweeping in scope? Col-
lect data on labor practices in the supply chain par-
ticularly as to components and products sourced
from poor countries and look at overseas construc-
tion projects. Go as far down the supply chain as
necessary. Look at seller disclosures under supply
chain disclosure laws like the California Transpar-
ency in Supply Chains Act and the UK Modern
Slavery Act 2015. Consider post-closing exposure
to workplace-context human rights claims. Con-
sider whether the seller’s supply chain practices
might, after closing, breach any buyer supplier
code.

As today’s multinationals globalize ever more as-
pects of human resources across national borders, they
take on “ownership” of, or responsibility for, verifying

that international HR offerings comply with laws, labor
agreements and workplace policies and norms. This gives
rise to a need for doing global HR compliance audits or
assessments. In addition, specific scenarios like prevent-
ing corrupt practices, overseeing supply-chain compli-
ance and conducting due diligence in cross-border M&A
or outsourcing deals spawn special breeds of internation-
al employment compliance verification projects. Cross-
border HR audits can be complex and can take a number
of stages to complete, but they are increasingly vital to
today’s globalized business operations.

Donald C. Dowling, Jr. practices international em-
ployment law in New York City.
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New Challenges for Equal Pay Analysis

By Elizabeth Becker, Ph.D. and Charles Diamond, Ph.D.

Introduction

California and New York recently made substantive
changes to their pay equity laws with the stated intention
of closing what is perceived to be a gender wage gap.
Although not strictly “comparable worth,” California law
now requires that employers group employees in sub-
stantively similar jobs together when conducting equal
pay analyses, rather than comparing employees in equal
jobs. New York did not move in the direction of compara-
ble worth, but did increase the requirements of employ-
ers to justify any observed gender pay differences. Both
states did indicate that the employer was now respon-
sible for validating all factors used to explain gender pay
differentials. We discuss two core issues: comparability of
jobs and bona fide factors. Do the new state laws radi-
cally alter the analysis required to evaluate pay equity?

Changes to New York and California Labor Laws

Previous New York law (like federal law) required
employers to pay employees of the opposite sex equal
pay for “equal work” on jobs that required equal skill,
effort, and responsibility, and were performed under
similar working conditions. Comparators must have been
at the same establishment. Exceptions were found where
the employer could show differentials were based on (1)
a seniority system, (2) a merit system, (3) a system that
measures earnings by quantity or quality of production,
and/or (4) any factor other than sex. These provisions
remain intact.

The changes to the law amend Section 194(1) of the
New York Labor Law as follows: (1) broaden the mean-
ing of “same establishment” to include workplaces in
the same geographic region, but that region must be no
larger than a county; (2) replace the exception of “any
other factor than sex” with an exception for “a bona
fide factor other than sex, such as education, training, or
experience”; and (3) require employers relying on this
exception to defend it proactively. Employers must show
that any control factor is not based on or derived from a
sex-based differential in compensation; is job related; and
is consistent with a business necessity.

Until 2016, California law (like federal law) required
employers to pay employees of the opposite sex equal
pay for “equal work” on jobs that required equal skill,
effort, and responsibility, and were performed under
similar working conditions. Comparators must have
been at the same establishment. Exceptions existed where
the employer could show differentials were based on (1)
a seniority system, (2) a merit system, (3) a system that
measured earnings by quantity or quality of production,
and/or (4) a bona fide factor other than sex.

The California Fair Pay Act amends Section 1197.5 of
the California Labor Code by changing the standard from
equal pay for equal work, to instead require employ-
ers to pay employees of the opposite sex equal pay for
“substantially similar” work when viewed as a com-
posite of skill, effort, and responsibility, and performed
under similar working conditions. It also eliminates the
requirement that comparator employees be at the same
establishment.

The existing four exceptions in California remain
unchanged, but the employer must show that each factor
relied upon is applied “reasonably,” and that the factor(s)
relied upon account for the entire wage differential. If the
employer relies upon “a bona fide factor other than sex,”
the employer also must show the factor is not based on
or derived from a sex-based differential in compensation,
is job related, and is consistent with business necessity.
Employees can still prevail in a pay dispute by showing
that an alternative and equally effective business practice
exists without producing a wage differential.

Equal Opportunity versus Equal Outcome

The changes in both New York and California law
reflect a trend towards finding disparate impact from an
employer’s compensation practices. A muscular form
of disparate impact would compare men and women’s
compensation without taking account of any, or very
few, legally permissible factors for paying employees
differently.

Under strict disparate impact, if women and men on
average are paid differently it would not matter whether
all men have college degrees and women do not. It would
not matter if men have an average of 15 years of experi-
ence, but women on average have five. Strict disparate
impact does not attempt to answer the question of why
there are gender pay disparities. In a departure from the
doctrine of disparate impact, the laws in both states do
provide for an analysis that better describes the economic
conditions of labor markets and the workplace—possibly
as a practical consideration.

Basic Statistical Model

Up until now, the basic statistical approach for
evaluating pay equity has been to use regression analysis
to model employee wages as a function of reasonable
factors measuring performance and productivity. In-
cluded factors should be job related, and not tainted by
the influence of discrimination in the determination of the
attribute (such as allegedly biased performance reviews
or job assignments). In equal pay studies, we have un-
dertaken to model employee pay comprehensively from
the standpoint of labor markets, workplace conditions,
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an organization’s pay schedule, employee productive
characteristics, and other relevant and reasonable factors.
Regression produces in one statistical model a compre-
hensive picture of pay that includes all factors simultane-
ously to determine if there is a gender pay gap. The New
York and California labor law revisions have not radi-
cally altered the basic statistical approach. In our view
the changes in the law tweak the basic statistical model,
but impose more onerous requirements of documentation
and validation.

Job Grouping

As discussed above, unlike the attempts in Cali-
fornia, New York law does not revise the basic unit of
analysis. In essence, the New York law allows an analy-
sis where employees in the same job are compared to
determine if there is a gender pay gap. New York adheres
to the principle of comparing employees with equal skill
effort and responsibility, and thus allows for separating
employees by job where relevant. California law requires
a grouping of substantially similar jobs. This represents a
more challenging standard for employers evaluating pay
equity. For many employers (whether in New York or
California), we think that this grouping of jobs is already
provided in the pay schedule itself.

Let’s examine for a moment the Federal govern-
ment’s general schedule (GS).! This schedule is used by
the various federal agencies to determine starting and
ongoing pay for millions of federal employees.? It is an
attempt, in one comprehensive list, to combine all the
various pay factors relevant to attracting and retaining
employees. Before a new position is added to the list, a
detailed analysis of function, responsibility, education
and training requirements, experience and other factors
is undertaken.

Most well-established employers have a pay sched-
ule similar to the GS schedule. Most human resource de-
partments spend considerable time and resources study-
ing various characteristics of jobs and have grouped like
jobs in the pay schedule. In terms of our basic statistical
model, the pay schedule itself becomes an important fac-
tor to include in a model to determine if a pay gap exists.
Of course there are exceptions for new and fast-growing
companies without a formal structure, those committed
to the use of a broadband system, or firms with a strong
market orientation to compensation decisions. It may be
that a retreat from the recent trend of establishing broad
pay bans and a return to more structured pay levels is
called for to meet the recent changes to the laws.

Bona Fide Factors

Previously, both New York and California allowed all
reasonable and relevant factors to be included in a statis-
tical model of the pay gap. Employees had to prove that
a factor in the pay gap model was irrelevant or tainted
if they wanted it removed from the analysis. Both states
have shifted the burden of proving that all proffered pay

determinate factors are valid, and require evidence that
the factors are bona fide—moving us in the direction of
testing for strict disparate impact.

Some economists believe that disparate impact theory
allows for determining an alleged pay gap merely by
comparing the pay of men and women without apply-
ing any economic factors. With the change in both states’
laws, unless an employer can validate productive factors
to include in a comprehensive pay analysis, the employer
is stuck with making simple comparisons of average male
and female pay—the disparate impact model.

Questioning the validity of a factor to be included in
a pay gap analysis has been around for a while. When
plaintiffs successfully challenged a factor, the burden to
prove that the factor was a business necessity and irre-
placeable shifted to the employer. Fortunately, there are
examples of factor validation from past cases.

In Ottaviani v. State University of NY at New Paltz,? the
allegations were, inter alia, that there was a gender pay
gap for female professors. Defendant’s experts proffered a
pay model that included faculty rank as a relevant factor.
Plaintiffs contested the model asserting that faculty rank
itself was discriminatory and thus invalid, and tended to
obscure estimates of a gender gap. Defendant’s experts
examined the validity of rank as a determinant of pay. A
statistical model of the probability of women and men in
various academic ranks showed no difference between
men and women. Thus the inclusion of the factor was
permitted.

Conclusion

The changes in the New York and California equal
pay labor laws do not seem as dramatic as first thought
by employers and counsel. The answer to the California
law, where pay gap comparisons must be made across
similar jobs, may be centered on using employer’s pay
levels and schedules which combine similar jobs accord-
ing to function and responsibility. In both states this must
be independently validated, but this varies little from
a well-established practice of affirming that no tainted
variables are included in a statistical model.

Endnotes
1. https://www.opm.gov/policy-data-oversight/pay-leave/salaries-
wages/2016/general-schedule/.

2. U.S. Office of Personnel Management The Classifier’s Handbook
TS-107 August 1991.

3. Ottaviani v. State Univ. of New York at New Paltz, 679 F. Supp. 288
(S.D.N.Y. 1988).
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Pleading for Survival Under 12(B)(6): The Impact of
Littlejohn and Vega on Pleading Standards Under Title VII

By Howard M. Wexler and Samuel Sverdlov

Introduction

Employers have long utilized Federal Rule of Civil
Procedure 12(b)(6) motions to dismiss based on failure to
state a claim (“12(b)(6)”) as a shield in the face of frivo-
lous and unsubstantiated litigation. When faced with
a complaint that makes baseless allegations under the
law, employers have the strategic advantage of a motion
to dismiss, which, if granted, relieves the employer of
hefty costs and expenditure of undue time arising from
defending litigation. However, two recent Second Circuit
decisions, Littlejohn v. City of New York! and Vega v. Hemp-
stead Union Free School District,? have arguably cracked
the employer’s shield.

In this article we will examine the jurisprudence and
evolution of the burden-shifting framework employed in
cases under Title VIL3 We will then discuss the holdings
of Littlejohn and Vega, and address how subsequent Title
VII cases incorporated these holdings in their decisions.

Background

In 1973, in McDonnell Douglas Corporation v. Green,*
the Supreme Court of the United States (“SCOTUS”)
addressed, for the first time, the nature of the prima facie
case of discrimination under Title VII. In that case, the
Court laid out the now familiar tripartite “burden-shift-
ing framework” which sets forth the order plus allocation
of proof in a race discrimination case under Title VIL
Notably, under the McDonnell Douglas test, the Plaintiff
has the burden of first establishing a prima facie case:

(i) that he was a member of a protected
class; (ii) that he applied and was quali-
fied for a position; (iii) that, despite his
qualifications, he suffered an adverse
employment action; and (iv) some mini-
mal evidence suggesting an inference
that the employer acted with discrimina-
tory motive. °

It should be noted that at the first phase of the case,
the Plaintiff’s prima facie requirements are generally per-
ceived by the courts to be relaxed. Courts reason that the
Plaintiff should not be required to risk early dismissal of
his/her case merely due to the inability to bring forth ex-
tensive evidence of the employer’s discrimination prior
to discovery. In Texas Department of Community Affairs v.
Hicks,® the Court described the Plaintiff’s burden as “not
onerous,” and “minimal,” and held that it was sufficient
for Plaintiff to show that she applied for a job and that it
went to someone outside of her protected class.

It is only after the Plaintiff satisfies the prima facie
burden that a “presumption” of discrimination is cre-

ated. The burden then shifts to the Defendant to articulate
a legitimate, non-discriminatory reason for the adverse
employment action against the Plaintiff. The Plaintiff
must then be afforded a fair opportunity to show that the
employer’s stated reasons were pretextual. Plaintiff bears
this final burden of proof.

The Supreme Court began clarifying the pleading
requirements of the prima facie case of employment dis-
crimination under Title VII in 2002 in the case, Swierkie-
wics v. Sorema, N.A.” Swierkiewics dealt with a Hungar-
ian national who alleged national origin discrimination
under Title VII, and age discrimination. The Plaintiff’s
complaint was barren of any factual support for his al-
legations of discrimination—he merely asserted that he
was of Hungarian nationality and working for a French
company. Due to the “conclusory”® and “insufficient”
allegations, the District Court could not infer discrimi-
nation of any kind. The complaint was dismissed. The
Plaintiff thereafter appealed the District Court’s decision,
but the Second Circuit affirmed.

The Supreme Court felt otherwise, however. On
appeal from the Second Circuit, the Court decided that
under a “notice pleading system, it is not appropriate to
require a plaintiff to plead facts establishing a prima facie
case.”10 Rather, it would be sufficient if the Complaint
“[gave] the defendant fair notice of what the plaintiff’s
claim is and the grounds upon which it rests.”!! In so
holding, the Court reversed the Second Circuit’s deci-
sion and asserted that the Hungarian plaintiff gave his
employer fair notice of the nature of his lawsuit and upon
what grounds it rested. This case was very illustrative of
the Plaintiff’s evidentiary burden at the initial stage of the
prima facie showing—little is required.

Subsequently, in Bell Atlantic Corporation v. Twom-
bley,'? the Supreme Court considered under what cir-
cumstances it was appropriate to dismiss a complaint
for failure to state a claim, and appeared to some extent
erode the teaching of Swierkiewics. Under Twombley, to
survive a motion to dismiss under 12(b)(6), a complaint
must contain facts sufficient to “state a claim to relief that
is plausible on its face.”!® The Plaintiff must allege suf-
ficient facts to raise a right to relief above the speculative
level; it is not enough to simply create a mere suspicion of
a legally cognizable right of action.!* Hence, a complaint
is properly dismissed for failure to state a claim when
the plaintiff fails to provide the grounds for entitlement
to relief. A complaint “requires more than labels and
conclusions, and a formulaic recitation of the elements of
a cause of action will not do.”’® In the Court’s opinion,
when a complaint fails to “possess enough heft” to show
that the pleader is entitled to relief, “this basic deficiency
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should...be exposed at the point of minimum expenditure
of time and money by the parties and the court.”1®

Later on in 2009, in the landmark case of Ashcroft v.
Igbal,"” the Court helped mold a functional approach to
the pleading requirement. In that case a Plaintiff of Paki-
stani origin and Muslim religion claimed that the United
States detained him under harsh conditions, depriving
him of his constitutional rights. The Court held that

[t]o survive a motion to dismiss, a com-
plaint must contain sufficient factual
matter, accepted as true, to “state a claim
to relief that is plausible on its face.” A
claim has facial plausibility when the
plaintiff pleads factual content that al-
lows the court to draw the reasonable
inference that the defendant is liable for
the misconduct alleged. The plausibil-
ity standard is not akin to a “probability
requirement,” but it asks for more than
a sheer possibility that a defendant has
acted unlawfully. Where a complaint
pleads facts that are “merely consistent
with” a defendant’s liability, it “stops
short of the line between possibility and
plausibility of ‘entitlement to relief.””!8

This holding extended the Supreme Court’s decision
of Bell Atlantic Corporation v. Twombley, and further illus-
trated that the complaint must allege “enough factual mat-
ter to suggest” plausibly that “an agreement” was made."”
The complaint must thus allege facts that “nudge his

claims...across the line from conceivable to plausible.”?

Second Circuit Decisions

In LittleJohn, an African-American female working as
the Director of the Equal Opportunity Office (“EEO”) of
the New York City Administration for Children’s Services
(“ACS”) alleged that during her employment she was
“subjected to a hostile work environment and disparate
treatment on the basis of [] race, and retaliated against
because of complaints about such discrimination, both in
violation of Title VII.”?! The Defendants filed a 12(b)(6)
motion and moved to dismiss all of the Plaintiff’s claims.
The District Court granted Defendants” motion in its
entirety, claiming that the Plaintiff inadequately pleaded
her hostile work environment, disparate treatment, and
retaliation claims. The Plaintiff thereafter appealed to the
Second Circuit.

The first question before the Second Circuit was
“whether Igbal’s [plausibility] requirement applies to
Title VII complaints falling under the McDonnell Douglas
framework.”?? The court concluded that

Igbal’s requirement applies to Title VII
complaints of employment discrimina-
tion, but does not affect the benefit to
plaintiffs pronounced in the McDon-

nell Douglas quartet. To the same extent
that the McDonnell Douglas temporary
presumption reduces the facts a plaintiff
would need to show to defeat a mo-

tion for summary judgment prior to the
defendant’s furnishing of a non-discrim-
inatory motivation, that presumption
also reduces the facts needed to be plead
under Igbal. 2

The court then considered what “in the Title VII
context must be plausibly supported by factual allega-
tions when the plaintiff does not have direct evidence of
discriminatory intent at the outset.”?* In this regard, the
court held that

absent direct evidence of discrimina-
tion, what must be plausibly supported
by facts alleged in the complaint is that
the plaintiff is a member of a protected
class, was qualified, suffered an adverse
employment action, and has at least
minimal support for the proposition that
the employer was motivated by dis-
criminatory intent. The facts alleged must
give plausible support to the reduced
requirements that arise under McDonnell
Douglas in the initial phase of a Title VII
litigation. The facts required by Igbal to
be alleged in the complaint need not give
plausible support to the ultimate ques-
tion of whether the adverse employment
action was attributable to discrimination.
They need only give plausible support

to a minimal inference of discriminatory
motivation.?

As a result, the Second Circuit vacated the District
Court’s granting of the Defendants’ 12(b)(6) motion re-
garding the Plaintiff’s disparate treatment and retaliation
claims under Title VII.

Shortly after LittleJohn, the Second Circuit, in Vega v.
Hempstead Union Free School District, once again consid-
ered the appropriate pleading standard under the Mc-
Donnell Douglas burden-shifting framework for Title VII
claims. In Vega, an Hispanic schoolteacher alleged claims
of discrimination and retaliation for complaining about
discrimination, in violation of Title VII. The Plaintiff
claimed he was given a workload that was dispropor-
tionate to his non-Hispanic colleagues, and that when
he complained of the discriminatory conduct, the Defen-
dants retaliated against him.

In response to the Plaintiff’s claims, the Defendants
moved for judgment on the pleadings pursuant to Federal
Rule of Civil Procedure 12(c) (“12(c)”). Addressing the
McDonnell Douglas burden-shifting framework, the Dis-
trict Court held that “[b]ecause plaintiff has not demon-
strated that he suffered an adverse employment action,
he has not established a prima facie case of discrimination
and consequently, his Title VII [claim]...must fail.”?°

NYSBA Labor and Employment Law Journal | Fall 2016 | Vol. 41 | No. 1 27



The Plaintiff in Vega thereafter appealed to the Sec-
ond Circuit. The Second Circuit, citing LittleJohn, held
that

a plaintiff is not required to plead a prima
facie case under McDonnell Douglas, at
least as the test was originally formulat-
ed, to defeat a motion to dismiss. Rather,
because “a temporary ‘presumption” of
discriminatory motivation” is created
under the first prong of the McDonnell
Douglas analysis, a plaintiff “need only
give plausible support to a minimal in-
ference of discriminatory motivation.” %

The question remained, however, of what was “plau-
sibility” in the context of an employment discrimination
claim. The Second Circuit concluded that in order for
the Plaintiff to state a claim upon which relief may be
granted in an employment discrimination case,

a plaintiff must plausibly allege that (1)
the employer took adverse action against
him, and (2) his race, color, religion,

sex, or national origin was a motivat-
ing factor in the employment decision...
At the pleadings stage...a plaintiff must
allege that the employer took adverse
action against her at least in part for a
discriminatory reason, and she may do
so by alleging facts that directly show
discrimination or facts that indirectly
show discrimination by giving rise to a
plausible inference of discrimination.?

Accordingly, the Second Circuit vacated the District
Court’s opinion and remanded the case for further pro-
ceedings consistent with its holding.

Post-LittleJohn and Vega

In the aftermath of LittleJohn and Vega, both employ-
ees and employers are eager to understand how the low-
er courts will react to the “clarified” pleading standard.

An analysis of the case law within the Second Circuit
following LittlefJohn and Vega reveals that defendants are
still moving to dismiss cases based on 12(b)(6), and both
Circuit and District Courts are still granting these mo-
tions.? This is true despite the arguably “reduced” bur-
den on Plaintiffs in pleading an employment discrimina-
tion case under Title VIL The case of Moore v. Verizon® is
particularly instructive. In Moore, the plaintiff alleged, in
relevant part, discrimination under Title VIL.*! The court
held that “even under the minimal pleading standard”
the plaintiff failed to state a claim for discrimination.®
Even though the plaintiff alleged that two African Ameri-
can co-workers were subjected to excessive monitoring,
the Plaintiff did not allege that those two employees were
the only African Americans working in the office, or that
they represented a large percentage of the African Ameri-
cans employed by Verizon.?® As the court explained,

[o]f course, Plaintiff alleges many in-
stances of what she considered to be
“unfair” conduct by her supervisors,
including their “refus|al] to address
[Plaintiffs] work-related equipment and
software issues;” “misus[ing] authority
by targeting [Plaintiff] for elimination;”
“speaking to [Plaintiff] in a threatening
manner and falsely accusing [Plaintiff]
of using inappropriate racial language
in the office;” and causing Plaintiff to
be “constantly monitored.” But these
factual allegations, as pled, bear no link
to a protected characteristic and reflect no
cognizable adverse employment action.
Rather they demonstrate “ ‘workplace
difficulties entirely consistent with non-
race[based], non-gender-based personal-
ity disputes—disputes that are plainly
not actionable under statutes intended
to root out discrimination on the bases
of certain statutorily defined protected
characteristics.”34

It is thus evident that courts will still not tolerate
factually baseless claims of discrimination.

We have also begun to see the effects of LittleJohn and
Vega outside of the Title VII context, such as in claims un-
der the New York State Human Rights Law (“NYSHRL"),
which has historically been adjudicated under the same
standards as Title VIL* In Powell, a former employee
brought action against Delta Airlines, alleging wrongful
termination and discrimination on the basis of age and
race under the NYSHRL. In addressing the Plaintiff’s
pleading burden in employment discrimination cases un-
der the NYSHRL, the court first established that “[c]laims
of discrimination on the basis of race under the NYSHRL
are analyzed based on the same standard as claims under
Title VII, "% and therefore applied the holdings of Little-
John and Vega—that the Plaintiff must allege facts that
“give plausible support to the reduced requirements of
the prima facie case.”% As such, LittleJohn and Vega must
also be kept in mind when litigating claims in the context
of local employment discrimination laws.

Outlook for the Future

At this point it is unclear whether (and to what
extent) litigating employment discrimination claims will
change based on the Second Circuit’s decisions in Litt/e-
John and Vega. One thing that is clear is that employers
are wise to keep in mind the “refined” pleading standard,
and address in a motion to dismiss the Second Circuit’s
holding in Vega that “court[s] must be mindful of the
‘elusive’ nature of intentional discrimination,”?® and how
“clever men may easily conceal their motivations.”%

If employers decide to move forward with a disposi-
tive motion, they should take care to denounce any of
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the Plaintiff’s factual allegations as impossible so as to 22.

remove any possibility the court could find the Plaintiff’s 23.

allegations “plausible.” (Importantly, employers should 24

not rely on a boilerplate motion to dismiss language, but 25,

rather should address the holdings of LittleJohn and Vega

in their briefs.) Even considering the reduced pleading 26.

standard, employers should not hesitate to move to dis- 27.

miss a complaint that is barren of factual support.40 28.
29.
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Tips for Being an Effective Mediator of Employment

Disputes

By Ruth D. Raisfeld

Mediation has become an integral process in the life
of labor and employment disputes. Each of the federal
courts and an increasing number of state courts not only
have ADR programs, but may require mediation of pend-
ing cases right out of the box or later during a litigation.
More and more attorneys have an opportunity to serve as
a mediator, either through court-annexed appointments,
volunteer assignments or when retained by parties who
believe they can help serve as an honest broker in a pri-
vate or pending matter.

The bridge from being a litigator to becoming an
effective mediator, however, is neither straight nor short!
It is essential to be mindful of the transition from the role
of advocate to that of a neutral third party dedicated to
resolving the dispute. Here are some tips that may help
in making it easier to wear the hat of “mediator.”

1. Be Neutral

The mediator’s role is to facilitate negotiations lead-
ing to a settlement of a pending litigation. It is not to be
the lawyer for one side or the other or both. This is true
even if you would handle the case differently for one
side or the other or believe that the attorneys who have
appeared are not as prepared or thoughtful as you would
be. Strive to be neutral!

2. Respect the Attorney-Client Relationships

The mediator is there to help but not to commandeer
the negotiations. It is important not to criticize or critique
the performance of each side’s lawyer or to do anything
that would undermine the lawyer in front of his or her
client. If you believe a lawyer is an obstacle to effective
negotiations, in certain circumstances you might consider
talking to the lawyer outside the presence of the client or
calling for an “all lawyers” meeting and attempt to put
the lawyers on a more productive and constructive path,
but it is rarely appropriate to diminish the lawyer in the
eyes of his or her client.

3. Be Prepared

The parties should provide submissions in advance
of the mediation. Read them in advance. You can also
call each attorney in advance especially if you have an
inkling that they haven’t prepared. This does not mean
you need to do extensive research: ask them to send you
cases they think you should read. Further, encourage
counsel to get you important documents or testimony

before the mediation; it is very hard to get the essence of
the argument when things are read for the first time at the
mediation.

4. Encourage Parties to Calculate Best Case/Worst
Case Damage Scenarios

If the parties haven’t done this in advance, work with
each side separately prior to and during the mediation to
do damage estimates depending on the nature of the case,
remedies available, whether plaintiff has lost employ-
ment or become reemployed, out-of-pocket expenses,
medical expenses, emotional distress, attorneys’ fees, etc.
This helps to get the parties “reality testing” on their own
before the mediation, so some of the hard work of getting
to a settlement zone is done without you.

5. Do Not Put a Value on the Case

Sometimes inexperienced counsel and clients will
turn to the mediator and say “What do you think the case is
worth?” This is not your job. Whatever you say, one side
will think you don’t believe them or you are taking sides.
While at some point you might offer a mediator’s propos-
al to break impasse, you should be careful to say, “This is
not what I think the case is worth, but this is what I think
both sides can agree to and live with.”

6. Listen

Be sure to give both sides an opportunity to share
their side of the story with you before you start to reality
test. Remind the participants that you are not the judge or
the jury but simply there to discuss some of the strengths
and weaknesses that they may wish to factor into their
settlement analysis. Be sensitive to the needs of the par-
ties and remember that there are potential emotional
issues on both sides. A plaintiff’s emotional state will
probably be different in a sexual harassment case than it
would be in a wage case. Similarly, a large employer will
often have different needs and requirements than a small
employer. Don’t size up the situation without fully listen-
ing and letting participants speak.

7. MixItUp

Be creative in conducting joint and separate sessions.
Sometimes it is helpful to speak with counsel separately
from their clients; it is never appropriate to speak with
clients without counsel present. Sometimes it may be
helpful to reconvene a joint session or to allow clients to
speak with each other privately.
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8. Keep Track of Time

Do not burn through the entire day discussing the
facts and the law. At some point, state, “Well, it sounds
like the parties can agree to disagree,” and move to a dis-
cussion of the future. With a plaintiff, ask questions such
as: Have you found a job? Are you getting emotional sup-
port and/or medical attention? Do you understand how
long and complicated lawsuits can be? With a defendant,
ask questions such as: Has the employee and/or super-
visor been replaced? Are potential witnesses available?
Do you have access to documents? Does the defendant
understand how much time, effort and expense goes into
defending an employment decision?

9. Be Persistent

Do not give up on settling just because the parties
are far apart at 2 p.m. Mediation of employment disputes
takes a long time but MOST disputes do settle within one
day.

Free to members of the NYSBA.

10. It Ain"t Over ‘til It's Over

If the parties come to an agreement, assist in the
preparation of a terms sheet, or if there is time, an agree-
ment. If the parties do not sign a final agreement in your
presence, then set a schedule for drafting the agreement,
notifying the court, and filing a stipulation. After the
mediation, follow up. Many settlements are derailed by
delay and remorse.

Ruth D. Raisfeld is a mediator and arbitrator in the
New York Metro area.
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The Griggs Fable Ignored: The Far-Reaching Impact of a

False Premise’
By Robert L. Douglas and Jeffrey Douglas

Introduction

In the landmark decision of Griggs v. Duke Power Co.,
the United States Supreme Court expanded the scope of
employment discrimination law under Title VII of the
Civil Rights Act of 1964 (“Civil Rights Act”) by adopt-
ing, authorizing, and endorsing disparate impact2 as an
independent cause of action in addition to the preexist-
ing disparate treatment theory of discrimination.3 In
the critical paragraph in the opinion of the Court, Chief
Justice Burger used the fable of The Fox and the Stork as
an analogy to explain the Court’s expanded definition of
employment discrimination.4 For over forty years, many
legal scholars have analyzed and criticized the Court’s
activist role in creating disparate impact. However, not
a single scholar recognized the importance of examining
the Court’s flawed, manipulative interpretation of the
pivotal fable.5 The Chief Justice’s cunning use of the fable
enabled the Court to create the legal fiction of disparate
impact under the Civil Rights Act.6 Congress codified this
disparate impact theory in the Civil Rights Act of 1991—
twenty years after the Griggs decision.”

Part I of this article analyzes the adoption of dispa-
rate impact in Griggs v. Duke Power Co. and the Supreme
Court’s interpretation of section 703(h) of the Civil Rights
Act. Part I examines The Fox and the Stork to demonstrate
the Supreme Court’s misuse of the fable, revealing its ac-
tivist approach to interpreting Title VII of the Civil Rights
Act. Part III addresses the present effects of the Griggs
decision.

I.  The Creation of Disparate Impact

A. The Background of Griggs v. Duke Power Co.

In Griggs v. Duke Power Co., the Supreme Court inter-
preted section 703(h) of the Civil Rights Act8 to prohibit
employers from using professionally prepared examina-
tions that had the effect of discriminating against mem-
bers of a protected class regardless of the employer’s
intent—even though section 703(h) twice used the word
“intent.”9 The Court’s holding established disparate
impact as a cognizable cause of action under Title VIIL.10
Prior to Griggs, plaintiffs could only sue pursuant to
the disparate treatment theory of discrimination, which
required a plaintiff to demonstrate an employer’s intent
to engage in discriminatory activity.11

The key issue in Griggs was whether Duke Power
Company, the respondent-employer, could legally require
employees to perform satisfactorily on two profession-
ally prepared exams before they could qualify for em-
ployment in specific departments within the company.12

The petitioner-employees,13 a class of African-American
workers, sued Duke Power Company claiming that the
use of the professionally prepared examinations had the
present effect of continuing acknowledged past discrimi-
nation in violation of Title VII.14

B. The District Court’s Narrow Analysis

The United States District Court for the Middle
District of North Carolina dismissed the petitioner-
employees’ claim and found that the Duke Power Com-
pany lacked the requisite intent to discriminate against
the African-American employees.15 The district court
observed that since the Civil Rights Act of 1964 had gone
into effect,16 the Duke Power Company had applied the
testing requirement “fairly and equally” to black and to
white employees.1” The district court interpreted Title VII
to apply to present actions and not to serve as a remedy
for the present effects of past discrimination.18

The district court also concluded that the require-
ments of a high school degree and satisfactory scores on
two professionally prepared exams served the employ-
er’s interest of having an educated workforce.19 Accord-
ing to the court,

The Act does not deny an employer the
right to determine the qualities, skills,
and abilities required of his employees.
But the Act does restrict the employer to
the use of tests which are professionally
developed to indicate the existence of
the desired qualities and which do not
discriminate on the basis of race . . . .20

District Court Judge Eugene Gordon analyzed the
plaintiff’s claims under a disparate treatment theory of
discrimination.21 He looked to the employer’s intent
for imposing both requirements.22 Because Duke Power
Company had applied the high school and testing re-
quirements fairly to black and white employees for the
purpose of improving the quality of its workforce, the
district court found no violation of the Civil Rights Act.23
In commenting on the subject, Professor Michael Gold
observed that Judge Gordon “rejected the heart and soul
of [disparate] impact, for he held the diploma and testing
requirements were lawful because they were intended
to serve a legitimate purpose and were administered
fairly.”24 In Judge Gordon’s analysis, “discrimination
depended on the reasons for, not the effects of, an em-
ployer’s act.”25
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C. The Court of Appeals’ Groundbreaking Analysis

On appeal, the Court of Appeals for the Fourth Cir-
cuit found that the district court had erred in refusing to
acknowledge that the Civil Rights Act prohibited em-
ployers from instituting testing requirements that had the
effect of continuing past discrimination.26 The court ana-
lyzed the timing of each of the plaintiffs” applications for
employment and how the Duke Power Company’s first
racial and then educational requirements had affected
the present employment status of each employee.2” For
the purpose of understanding the origin of the disparate
impact concept, only the Fourth Circuit Court of Appeals’
analysis of the effect of the testing policy will be exam-
ined in depth.28

Writing for the Court, Circuit Judge Herbert Bore-
man determined that “while it is true that the Act was
intended to have prospective application only, relief may
be granted to remedy present and continuing effects of
past discrimination.”29 The Fourth Circuit based its inter-
pretation of the Act on Quarles v. Philip Morris, Inc., which
the United States District Court for the Eastern District of
Virginia decided in 1968.30 Quarles held that “Congress
did not intend to freeze an entire generation of [African-
American] employees into discriminatory patterns that
existed before the act.”31 Furthermore, the Fourth Circuit
noted that the Fifth Circuit had approved the Quarles
court’s interpretation of the Act in Local 189, United Paper-
makers v. United States.32 Consequently, the Court of Ap-
peals for the Fifth Circuit declared that a seniority system
that continued past discrimination violated the Act.33

While the Court of Appeals for the Fourth Circuit
recognized that the Act may provide relief to members
of a protected class who suffer the continuing effects of
past discrimination, it still applied a disparate treatment
analysis.34 The Court examined the intent of Duke Power
Company to determine if the employer had engaged in
discriminatory activity.35 Judge Boreman concluded that
in section 703(h) Congress had intended to protect gen-
eral intelligence and ability tests as long as an employer
applied the test fairly.36 Judge Boreman’s analysis sought
to discern the intent of the employer for using the general
intelligence and ability examination as a requirement for
promotion.3” The Court concluded that the Duke Power
Company had a legitimate motive to increase the educa-
tional capacity of its workforce, and that it had applied
the policy in a good faith manner.38

In his dissent, Circuit Judge Simon Sobeloff applied
a disparate impact analysis to Griggs which provided
the basis for the Supreme Court’s subsequent analysis.39
Judge Sobeloff focused on the language of section 703(a)
of the Civil Rights Act of 1964.40 He reasoned:

The statute is unambiguous. Overt racial
discrimination in hiring and promotion
is banned. So too, the statute interdicts
practices that are fair in form but dis-

criminatory in substance. Thus it has
become well settled that “objective” or
“neutral” standards that favor whites but
do not serve business needs are indubita-
bly unlawful employment practices. The
critical inquiry is business necessity and if
it cannot be shown that an employment
practice which excludes blacks stems
from legitimate needs the practice must
end.41

Under Judge Sobeloff’s interpretation of the Act, a
policy that has the effect of discriminating against Afri-
can-Americans must have a legitimate purpose regardless
of the employer’s intent for instituting the policy.42

D. The Supreme Court’s Analysis

The United States Supreme Court granted a writ of
certiorari to examine whether Title VII of the Civil Rights
Act of 1964 prohibited an employer from using a high
school diploma and satisfactory scores on two profession-
ally developed tests as requirements for promotion or
transfer under three conditions, when

(a) neither standard is shown to be
significantly related to successful job
performance, (b) both requirements oper-
ate to disqualify [African-Americans] at

a substantially higher rate than white
applicants, and (c) the jobs in question
formerly had been filled only by white
employees as part of a longstanding prac-
tice of giving preference to whites.43

The addition of these three criteria to be examined,
along with the initial issue as set forth in the decisions of
the district court and the court of appeals, provided the
factual predicate for the Court’s disparate impact analysis
in Griggs.44

The Court concluded that both the high school
diploma and the professionally prepared aptitude tests
failed to measure potential job performance in any of the
departments.45 The Court reached this conclusion even
after the decisions of the district court and the majority
for the court of appeals clearly had demonstrated that
the Tower Amendment,46 in the form of section 703(h),
did not require that professionally prepared tests directly
relate to the job in question.47 The Court explained that
the Clark-Case Memorandum indicated that an employer
may use a bona fide examination to elevate the quality of
the workforce.48 It decided that the Act required tests to
directly relate to business necessity.49

The Court felt that the overarching purpose of Title
VII was as a tool to “achieve equality of employment
opportunities and remove barriers that have operated in
the past to favor an identifiable group of white employees
over other employees.”50 It continued, “[u]nder the Act,
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practices, procedures, or tests neutral on their face, and
even neutral in terms of intent, cannot be maintained if
they operate to ‘freeze’ the status quo of prior discrimina-
tory employment practices.”51 This analysis paralleled
the reasoning in the dissenting opinion of the Fourth
Circuit Court of Appeals.52

At the crucial, decisive, and pivotal point in its opin-
ion, the Supreme Court reasoned:

Congress has now provided that tests or
criteria for employment or promotion
may not provide equality of opportunity
merely in the sense of the fabled offer

of milk to the stork and the fox. On the
contrary, Congress has now required that
the posture and condition of the job-
seeker be taken into account. It has—to
resort again to the fable—provided that
the vessel in which the milk is prof-
fered be one all seekers can use. The Act
proscribes not only overt discrimination
but also practices that are fair in form,
but discriminatory in operation. The
touchstone is business necessity. If an
employment practice which operates to
exclude [African-Americans] cannot be
shown to be related to job performance,
the practice is prohibited.53

This critical paragraph enabled the Court to justify
the creation of the disparate impact theory of discrimina-
tion. The Court utilized the fable of The Fox and the Stork
as the linchpin to affirm the new concept of disparate
impact.54 It relied on the fable’s logic to conclude that
job qualification tools must provide for all members of
society, regardless of their race, color, sex, national origin,
or religion, to have an equal opportunity to qualify for
a job.55 The Court held that the requirements of the high
school diploma and the professionally prepared aptitude
tests had an “adverse impact” on African-Americans
because, although Duke Power Company did not intend
to prohibit them from obtaining jobs in the non-labor
departments, they actually led to African-Americans not
receiving these jobs.56

As explained by the Griggs Court, intent does not
constitute an element in disparate impact discrimina-
tion.57 The Court found that the purpose of Title VII of
the Civil Rights Act of 1964 was to prevent the end result
of discrimination, regardless of employer motivation.58
As a consequence, disparate impact differs significantly
from the more traditional concept of disparate treat-
ment, which requires a plaintiff to prove the intent of the
defendant.5

In the over forty years since the Supreme Court
issued the Griggs decision, many academics have elabo-
rately and painstakingly analyzed the case and its impact

on employment discrimination law. However, not a single
commentator has examined the use of The Fox and the
Stork and its role in the creation of disparate impact.c0
While many scholars have gone to great lengths to verify
that the Court broadly interpreted Title VII to justify
disparate impact as a form of discrimination, none has
evaluated or recognized the decisive use of the fable in
creating the disparate impact option for plaintiffs.

Il. The Griggs Fable Ignored

In the critical paragraph in Griggs in which the Court
declared its acceptance of disparate impact as a form of
discrimination, Chief Justice Burger referred to the fable.61
His somewhat subtle use of The Fox and the Stork may
appear accurate on its face, but a deeper analysis defini-
tively reveals that intent actually plays a crucial role in
the fable as well as in employment discrimination law.62

A. Fables in Brief

The prominent fable scholar Christos A. Zafiropou-
los defined a fable as a “brief and simple fictitious story
with a constant structure, generally with animal protago-
nists...which gives an exemplary and popular message
on practical ethics and which comments, usually in a
cautionary way, on the course of action to be followed or
avoided in a particular situation.”63 Authors and storytell-
ers typically employ fables to relay specific moral or life
lessons.

In modern times,64 scholars have worked to find
similarities among fables to create classification systems
based on motifs, messages, and actions.65 In standard-
izing the analysis of fables, scholars observe the actions
and qualities of certain animals and interpret them on a
human scale.66 The animals used in a particular fable are
not random; they represent specific character traits that
the fabulist intends to criticize or evaluate.67 For example,
the fox, a key actor in the Griggs fable, represents a cun-
ning character.68

Like other literary devices, such as similes or compar-
isons, fables reveal certain aspects of human nature and
the values of a particular culture. The concept of competi-
tion or, in fable literature, the agon, appears frequently;69
a confrontation between characters is common in fables.”0
In many instances, the weaker of the two animals outwits
the stronger.71

Reciprocity constitutes the fundamental feature of The
Fox and the Stork.72 Professor Zafiropoulos defined reci-
procity in fables as a “voluntary exchange of goods and
services between two or more parties. In essence, it poses
the following demands to the ethical agent: to help those
who helped him, to harm those who harmed him[,] and
not to injure those who helped him.”73

Two types of reciprocity exist: positive reciprocity and
negative reciprocity.74 The concept of negative reciproc-
ity applies to the Griggs fable.75s One form of negative
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reciprocity—hostile reciprocity—can be found in The Fox
and the Storke.76 In instances of hostile reciprocity, the
characters engage “in the promotion of self-interest at the
expense of the other party; it breaches the mutuality of
the relationship because the agent takes something and
gives nothing in return.”77 Hostile reciprocity relies on
the concept of lex talionis, “the repayment of the harm by
harm often of identical value.”78 As a core consequence,
the essential element of hostile reciprocity focuses on

the intent of a party to deliberately inflict a hardship or
unpleasant act on the other party.79 An accurate literary
analysis of The Fox and the Stork reveals the failure of the
Court to recognize the presence of hostile reciprocity

in the fable, creating a misunderstanding of the role of
intent in the creation of disparate impact.80

B. The Fox and the Stork

The most typical version of this fable specifies:

A Fox invited a Stork to dinner, at which
the only fare provided was a large flat
dish of soup. The Fox lapped it up with
great relish, but the Stork with her long
bill tried in vain to partake of the sa-
voury broth. Her evident distress caused
the sly Fox much amusement. But not
long after the Stork invited him in turn,
and set before him a pitcher with a long
and narrow neck, into which she could
get her bill with ease. Thus, while she en-
joyed her dinner, the Fox sat by hungry
and helpless, for it was impossible for
him to reach the tempting contents of the
vessel.s1

Another version replaces the stork with a crane:

The fox invited the crane (the stork in
Ph.)82 to eat and served him a broth or a
soup, which he poured onto marble, so
that the stork could not drink it. But he
in turn invited the fox and served him in
a bottle with a narrow neck, from which
he too could not drink. Closing state-
ment by the stork: we must draw the
consequences of what we do.83

Although many versions of The Fox and the Stork, or
The Fox and the Crane exist, the general sequence of events
and the outcome remain the same: The fox invites the
bird for a meal, intentionally serving it in a shallow dish
to prevent the bird from eating. The bird reciprocates and
invites the fox for a meal, intentionally serving it in a tall,
slender vessel—the fox is unable to eat.84 The moral: “one
bad turn deserves another.”85

Professor Francisco Rodriguez Adrados described
the sequence of events in The Fox and the Stork as an
exchange with “two agones of action with the result in-

verted: punishment of the wicked fox...”86 The key aspect
of each animal’s actions involves the deliberateness and
malicious intent to prevent the other from consuming the
meal. While the fox’s initial intentional act represents its
malicious and cunning nature, the stork’s intentional act
represents justice and punishment for the fox’s deliberate
act.87

The cunning fox deliberately served dinner in a shal-
low bowl to prevent the stork from eating.s8 In the end,
the stork actually outwitted him by intentionally recip-
rocating the fox’s malicious action to ensure he suffered
the same embarrassment.89 This interaction and negative
reciprocity to transform the fox into the victim of his
own behavior is a common punishment for the cunning
animal in fables.%0

The stork in this fable represents justice. It recognized
the deliberate act and intent of the fox to embarrass him.91
The key element in the stork’s action is the use of lex
talionis to punish the fox.92 In the realm of fables, the ap-
propriate punishment for inappropriate behavior requires
the initial wrongdoer to suffer in the same manner he had
intended for his victim.93

At first glance, the actions of the fox and the stork
may appear quite innocent. A more thorough literary
analysis reveals that every action contains a clear intent
on the part of the actors. The qualities of the fox and the
stork, as well as the several versions of the fable demon-
strate that the actual intent of the parties is a fundamental
and pivotal feature of the fable.94

lll. The Far-Reaching Impact of the False Premise

After analyzing the history of Griggs, the origin of
disparate impact, and the true meaning of The Fox and
the Stork, the evidence demonstrates that the Court either
misunderstood the fable or improperly manipulated its
true meaning to bolster the disparate impact concept of
discrimination.% Disparate impact may appear to involve
a neutral act, but as the layers are peeled away, an inten-
tionally discriminatory act may be revealed. While on the
surface Chief Justice Burger’s interpretation of the fable
may appear to be an accurate reading, he omitted the cru-
cial point: the fable deals exclusively with intent!% Quite
strikingly, the Court succeeded in justifying a newly an-
nounced, non-intentional form of discrimination by using
as its critical foundation a fable whose essence involves
the explicit intent of the two characters.9” And for over
forty years, no one has exposed this error!98

By writing with the sweeping authority that the
Supreme Court commands, the Court successfully created
and concealed an artificial distinction within the defini-
tion of discrimination as specified in Title VIL.99 Whereas
the Act proscribed one form of discrimination in which
an employer intentionally attempts to prevent a protected
class from having the same opportunities as the majority,
the Griggs ruling created a cause of action that Congress
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originally did not intend.100 Just as the Court created a
distinction not found in Title VII about the nature of dis-
crimination, the context in which the Court interpreted
the fable represents an inaccurate distinction. By only us-
ing the fable’s vessel to define discrimination, the Court
omitted the fable’s key aspect: the intentional actions of
the characters.101 By stating that the vessel must be one
from which all members of society can eat, the Court
ironically failed to truly relay the most important mes-
sage of the fable: intentional inhospitality reciprocated.102
It artificially manipulated the fable, using only the part
that justified its goal: the creation of the disparate impact
theory.103

The district court, the majority of the Court of
Appeals for the Fourth Circuit, and the commentary
of Professor Michael Gold reveal that Congress never
intended to create a disparate impact definition of dis-
crimination.104 Not only does the Act specifically include
the word “intent” in section 706(g),105 the congressional
record has several forceful examples of Congress’s view
of discrimination.106 The Tower Amendment, the Clark-
Case Memo, and comments made by several lawmakers
on the floor of Congress reveal that Congress only had in
mind the elimination of intentional discrimination in the
workplace at the time of the passage of the Civil Rights
Act of 1964.107

Even after the district court and the majority of the
Court of Appeals for the Fourth Circuit accurately dem-
onstrated Congress” intent for the meaning of discrimina-
tion,108 the United States Supreme Court decided to reach
beyond and create a new form of discrimination—dispa-
rate impact.109 But the Court failed to adequately justify
its new creation. It improperly interpreted the fable it
used as the foundation for the creation of the concept of
disparate impact.110

A. Disparate Impact's Negative Effect on Disparate
Treatment Claims

The Court’s failure to properly justify the creation of
disparate impact has had long-lasting effects on em-
ployment discrimination law. As seen in the statistical
evidence presented by Professor Selmi, disparate impact
actually may have hurt members of protected groups
by reducing the value and the ease of proving disparate
treatment.111 Disparate impact has arguably functioned
to limit the number of successful claims of disparate
treatment.112

Professor Selmi suggests that the Court’s sanction

of disparate impact as a cause of action under Title VII
effectively constrained and limited the development of
the disparate treatment theory of discrimination.113 He
hypothesizes that in the absence of the disparate impact
cause of action, disparate treatment would have devel-
oped into a broad cause of action encompassing many
claims that are now brought under the disparate impact
theory.114

Professor Selmi showed with statistical evidence that
plaintiffs generally fail to win suits claiming disparate
impact.115 Of the 130 appellate cases he analyzed, plain-
tiffs prevailed in only 19.2% of the claims.116 Furthermore,
several of these cases also succeeded under a disparate
treatment interpretation of discrimination.117 Thus, the
disparate impact theory of discrimination has not only
not fulfilled its potential of eradicating the present effects
of past discrimination, but has also reduced the potential
value of the disparate treatment theory.

B. Codification of Disparate Impact in the Civil
Rights Act of 1991

In 1991, Congress amended the Civil Rights Act of
1964 and codified the judicially created disparate impact
theory of employment discrimination118 to nullify the
Supreme Court’s decision in Wards Cove Packing Co., Inc.
v. Atonio. 119 In Wards Cove Packing Co., Inc., the Supreme
Court determined that the proper analysis for demon-
strating prima facie cases of disparate impact involved
comparing “the racial composition of the at-issue jobs and
the racial composition of the qualified population in the
relevant labor market.”120 Congress’s reaction to the deci-
sion to modify the mechanism for calculating disparate
impact was to codify the Griggs method.121

While Congress codified the method for demon-
strating disparate impact, it also specifically added the
concept of disparate impact in the section addressing
unlawful employment practices.122 This addition reveals
by implication that the 88th Congress did not intend for
disparate impact to be included in the definition of dis-
crimination in the Civil Rights Act of 1964.

After the Supreme Court’s decision in Griggs, dispa-
rate impact became a fundamental element of employ-
ment discrimination law.123 The Court extended the
foundation in Griggs in subsequent cases by creating
the standards for demonstrating disparate impact.124 By
the time Congress codified disparate impact in the Civil
Rights Act of 1991, disparate impact had existed as a
recognized form of discrimination for twenty years.125 Al-
though many scholars demonstrated that the Court inap-
propriately created disparate impact, perhaps if scholars,
jurists, or lawmakers had discovered the erroneous use of
The Fox and the Stork, Congress would have questioned in
greater depth the disparate impact theory.126

C. The Ongoing Tension Between Disparate
Treatment and Disparate Impact

The interplay between disparate treatment and dis-
parate impact arose in Ricci v. DeStefano.127 In Ricci, the
Court determined that the City of New Haven’s deci-
sion to refuse to implement the results of a profession-
ally prepared examination due to the fear of a potential
disparate impact lawsuit from African-American firefight-
ers constituted disparate treatment against the white and
Hispanic firefighters who had sued the City.128 This case
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represented a fundamental paradigm shift by the Court
concerning the interaction between disparate treatment
and disparate impact discrimination.129 In instances
when disparate treatment and disparate impact conflict,
the Court specified that the defendant must justify engag-
ing in disparate treatment with a strong basis in evidence
demonstrating the likelihood of a potential disparate im-
pact lawsuit.130 It determined that the defendant lacked
the necessary strong basis in evidence to prove that the
exam results had a disparate impact on African-American
applicants.131 “[A] ‘strong basis in evidence’ means an
employer finding of potential disparate impact liability, as
opposed to a mere prima facie case.”132 The Ricci decision
refocused the priority of disparate treatment claims over
disparate impact claims unless the defendant satisfied the
strong basis in evidence standard.133

Ricci revealed the inevitable tension an employer fac-
es when using a professionally prepared exam that yields
potentially disparate results.13¢ On the one hand, an em-
ployer must establish that the examination is demonstra-
bly job related.135 On the other hand, an employer faces a
legal dilemma if the results have a disparate impact on a
protected class of test-takers.136 The employer can either
implement the results of the exam and face a disparate
impact claim, or the employer can intentionally reject the
results, thereby precluding promotions for the test takers
who passed.137

The tension addressed in Ricci reveals another
unforeseen consequence of the Griggs decision.138 Griggs
shifted the legal focus from the explicitly enacted theory
of disparate treatment to the originally judicially created
theory of disparate impact.139 As demonstrated by Profes-
sor Selmi, there is an inaccurate perception that disparate
impact is easier to provel40 which causes plaintiffs to
more likely argue disparate impact to prove discrimina-
tion claims, rather than disparate treatment.141 Disparate
impact requires statistical evidence to show that a profes-
sionally prepared examination yielded disparate results
for a protected class.142 Disparate treatment requires
proof of intent or the use of circumstantial evidence,
which may be difficult to uncover.143 Prior to Ricci, em-
ployers lacked legislative or judicial guidance for dealing
with a potential conflict between disparate treatment and
disparate impact.144

The tension between disparate treatment and dispa-
rate impact recently reached reasonable accommodation
cases.145 The EEOC Compliance Manual on Religious
Discrimination explicitly provides that “[a] religious ac-
commodation claim is distinct from a disparate treatment
claim, in which the question is whether employees are
treated equally. An individual alleging denial of religious
accommodation is seeking an adjustment to a neutral
work rule that infringes on the employee’s ability to prac-
tice his religion.”146

In EEOC v. Abercrombie & Fitch, the U.S. Supreme
Court clarified how to analyze reasonable accommo-
dation cases in the context of the statutorily provided
unlawful employment practices.14” Samantha Elauf, a
Muslim woman who wore a headscarf, applied for a
job at the retailer, Abercrombie & Fitch.148 Abercrombie
denied her employment because her headwear violated
its “Look Policy.”149 Factual disputes existed concern-
ing whether Abercrombie knew or suspected she wore
the headscarf as part of her religious observance.150 The
EEOC, on behalf of Ms. Elauf, initiated an action that
alleged Abercrombie’s practices were “intentional and de-
signed to deprive Samantha Elauf of equal employment
opportunities and otherwise adversely affect her status as
an employee.”151 The EEOC’s complaint failed to identify
the theory of discrimination Abercrombie allegedly had
violated, including the word “intentional” as well as the
phrase “adversely affected” to implicate both the dispa-
rate treatment and the disparate impact theories.152

The U.S. Supreme Court held that Abercrombie &
Fitch had violated Title VII by denying Ms. Elauf a job,
finding that her religion was a “motivating factor” in
Abercrombie’s decision to deny her the position.153 Justice
Scalia, writing for the Court, recounted that disparate
treatment and disparate impact “are the only causes of
action under Title VIL.” The Court then clarified that
religious accommodation claims must be brought under
a disparate treatment analysis.154 The holding therefore
rejected the EEOC’s guidance that religious accommoda-
tion claims are distinct from disparate treatment claims.155

In an opinion concurring in part and dissenting in
part, Justice Thomas agreed that only two unlawful em-
ployment practices exist. But he challenged the majority’s
assessment that religious accommodation cases must be
analyzed under a disparate treatment theory.156 He accu-
rately observed that disparate impact “[c]Jonceived by this
Court in Griggs v. Duke Power Co....provides that a ‘facially
neutral employment practice may be deemed illegally
discriminatory without evidence of the employer’s sub-
jective intent to discriminate that is required in a dispa-
rate-treatment case.””’157 Justice Thomas would have held
that Abercrombie’s action did not constitute disparate
treatment because it had applied a neutral policy even
though the effect fell “more harshly on those who wear
headscarves as an aspect of their faith.”156 He noted that
“cases arising out of the application of a neutral policy
absent religious accommodations have traditionally been
understood to involve only disparate-impact liability.”159

As yet another perpetuation of the original confusion
created by Griggs, the ramifications of categorizing certain
religious accommodation cases under the disparate treat-
ment or the disparate impact theories have a significant
impact on the damages available for recovery by prevail-
ing employees. 42 U.S.C. § 1981a(a)(1) permits courts to
award both compensatory damages and punitive damag-
es to complaining parties who suffer intentional unlawful
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employment practices.160 However, 42 U.S.C. § 1981a(a)
(1) specifically excludes complaining parties who experi-
ence disparate impact from recovering compensatory
and punitive damages.161 Employees who prevail under
the disparate impact theory only may recover equitable
relief that includes reinstatement, back pay, and attorney
fees.162 This ongoing tension between the application

of disparate treatment theory and the disparate impact
theory ultimately causes significant practical and quan-
tifiable distinctions that affect potential recoveries for
prevailing employees.

D. Griggs’ Impact on European Union
Non-Discrimination Law

Not only has Griggs forever changed U.S. employ-
ment discrimination law, but it has also played a sig-
nificant role in shaping the European Court of Justice’s
analysis of non-discrimination laws.163 While the United
States was enacting civil rights legislation to protect a
number of different classes from employment discrimina-
tion, the European Union and its member countries were
enacting sex discrimination laws.164 Unlike the United
States, Europe in the 1960s and 1970s had a fairly homo-
geneous population.165 Therefore, its early non-discrimi-
nation laws were enacted in the context of equal pay laws
for men and women.166

In the 1970s, the Labour Government in the United
Kingdom enacted equal pay laws and sex discrimination
laws.167 In the process of enacting the Sex Discrimination
Act of 1975, British Home Secretary, Roy Jenkins, visited
the United States.168 While in the United States he dis-
covered the then recent decision in Griggs v. Duke Power
Company.169 Upon returning home, Jenkins brought with
him the concept of disparate impact, which was included
in the Sex Discrimination Act of 1975 as a form of indirect
discrimination.170

In the mid 1970s and 1980s, the European Court of
Justice expressly adopted the Griggs analysis of disparate
impact, calling it “indirect discrimination.”171 Like the
U.S. Supreme Court, it adopted the theory of indirect dis-
crimination without an explicit European Union legisla-
tive mandate.172 Indirect discrimination existed as a form
of protection in the context of equal pay.173 The European
Court of Justice expanded the theory of indirect discrimi-
nation in the 1970s and 1980s in cases such as |.P. Jenkins
v. Kingsgate (Clothing Productions) Ltd.174 and Bilka-Kauf-
haus GmbH v. Karin Weber von Hartz.175

In the 1990s and 2000s, the Council of the European
Union issued legislative directives that codified the con-
cept of indirect discrimination in the context of nation-
ality, religion or belief, disability, age, and many other
protected classes.176 In 2000, the Council enacted Direc-
tive 2000/78/EC, which created a “general framework
for equal treatment in employment and occupation.”177
This directive provided a uniform definition for indirect
discrimination, which had been created through the Eu-

ropean Court of Justice’s adoption of Griggs and subse-
quent EC directives that codified indirect discrimination
in directives dealing with specific types of discrimina-
tion.178 As a consequence, the false premise of Griggs has
not only shaped U.S. employment discrimination law, but
also the non-discrimination laws of all European Union
member countries.179

Conclusion

Although the fable may appear to represent just a
minute detail in the Griggs decision, the effects of the
failure of the Court to properly interpret and understand
the true meaning of The Fox and the Stork has had a lasting
impact on employment discrimination law.180 The Court’s
use of the fable, which involved intentional inhospital-
ity reciprocated as the underpinning for the creation of
disparate impact, and the Court’s failure to understand it
as a lesson based solely on intent, revealed its determina-
tion to lend validity to the concept of disparate impact.181
Unfortunately, since 1971, scholars, judges, and legislators
have failed to recognize the Court’s serious interpreta-
tional blunder. They have also ignored the fact that the
Court extended its reach beyond the legislative history,
which revealed the original congressional intent to limit
Title VII to intentional discrimination.182

In recent years, scholars have focused on multi-
disciplinary studies that incorporate facets from different
fields.183 In its Griggs decision, the Court unexpectedly
incorporated a literary fable into its legal analysis.184 Its
improper use of the fable represents the genuine problem
when experts in one area of study attempt to incorporate
aspects of a different field of study in which they do not
have the necessary training and expertise.185

Additionally, over the course of the past forty-five
years many scholars have written about Griggs and dis-
parate impact, but to date all have ignored the role that
the fable played in the Court’s approval of the concept of
disparate impact.186 If judges or scholars had noticed the
manipulated interpretation of the fable at an earlier time,
the amendments to the Civil Rights Act in 1991 may have
developed differently.187

Abroader point to consider based on the Court’s
failure to properly interpret the fable involves the concept
of checks and balances. Why did the misinterpretation of
the fable go unnoticed for so long? Many scholars have
cited the creation of disparate impact as one of the most
important developments in employment discrimination
law,188 yet not one has analyzed the fable by which the
Court justified the creation of disparate impact in suf-
ficient depth. Scholars and members of the government
must hold the Court accountable for making intentional
or inadvertent mistakes like this in the future—especially
in situations that have such a lasting impact on the law in
the United States and abroad.
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Disconnect Between Liability Under Federal Law and
Conduct Perceived as Harmful with Respect to

Workplace Harassment

By Walker G. Harman, Jr., and Edgar M. Rivera

Title VII of the Civil Rights Act of 1964 (“Title VII”)
prohibits discrimination against any individual with
respect to his or her compensation, terms, conditions or
privileges of employment because of such individual’s
race, color, religion, sex, or national origin.1 At the time
of Title VII's passing, the statute was afforded a “liberal
construction” so that it could fulfill its purpose of elimi-
nating the inconvenience, unfairness, and humiliation of
discrimination. Over time, however, jurisprudence has
retreated from that ideal.> Today, much discriminatory
and harmful conduct is not actionable because judges
interpret Title VII to only prohibit “severe or pervasive”
harassment. Yet one body of law has gotten it right: The
New York City Human Rights Law (NYCHRL).3 As dis-
cussed below, Title VII jurisprudence should be aligned
with the NYCHRL so it can once again fully carry out its
noble purposes.

l. Hostile Work Environment Under
Federal Law

Harassment was first recognized as a form of dis-
crimination in Rogers v. EEOC. Josephine Chavez, the sole
Spanish-surnamed employee, alleged that her employer,
a group of optometrists, segregated its patients by ethnic-
ity, and that this discrimination resulted in an environ-
ment of “[abuse] by her Caucasian peers.”* The Fifth
Circuit recognized that these employment practices could
violate Title VII because “the [statutory] phrase ‘terms,
conditions, or privileges of employment’ . . . is an expan-
sive concept which sweeps within its protective ambit the
practice of creating a working environment heavily.”

Today, harassment is actionable upon a finding of the
following: (1) unwelcome conduct that is based on race,
color, religion, sex (including pregnancy, gender identity,
and sexual orientation), national origin, age (40 or older),
disability or genetic information; (2) the unwelcome con-
duct creates a work environment that a reasonable person
would consider intimidating, hostile, or abusive; and (3)
such conduct is so severe or pervasive as to alter the con-
ditions of the complainant’s employment and create an
abusive working environment.> Simple teasing, offhand
comments, and isolated incidents—unless extremely seri-
ous—will not amount to discriminatory changes in the
“terms and conditions of employment.’®

In Meritor Savings Bank v. Vinson, the Supreme Court
articulated the elements of a prima facie case of a hostile

work environment: (1) the employee belongs to a protect-
ed class, (2) the employee was subjected to unwelcome
harassment, (3) the harassment was based on employee’s
membership in a protected group, (4) the harassment af-
fected a term, condition, or privilege of employment, and
(5) there is some basis for establishing employer liability.”

In evaluating whether a plaintiff has been subjected
to a hostile work environment, courts consider the fol-
lowing: the frequency of the discriminatory conduct; its
severity; whether it is physically threatening or hu-
miliating, or a mere offensive utterance; and whether
it ‘unreasonably interferes with the employee’s work
performance.® In assessing the degree of severity and
pervasiveness, courts must consider the totality of the
harassing incidents, not each incident in isolation.

Accordingly, there is a wide range of conduct—all of
which involves the treatment of one person less well than
another because of a protected characteristic—that Title
VII tolerates.

Il. Microaggressions

As more brazen forms of workplace discrimination
slowly become less common, employees may more often
experience subtler forms of discrimination which are not
prohibited under the present interpretation of Title VIL
Much of this subtle, pervasive discrimination is captured
in the concept of “microaggressions.”

Chester Pierce, M.D. of Harvard University, devel-
oped the concept of microaggressions in the 1970s and
describes microaggressions as “brief and commonplace
daily verbal, behavioral, or environmental indignities,
whether intentional or unintentional, that communicate
hostile, derogatory, or negative racial slights and insults
toward people of color.”” Although microaggressions
were first described in the context of racial hostility
against African Americans, academics have since extend-
ed the theory to include remarks and conduct directed
against individuals from a socially “disadvantaged” iden-
tity group— a group of people who face special problems
or are politically deemed to lack sufficient power or other
means of influence, such as!® members of racial minor-
ity groups, women, disabled people, older people, and
undocumented immigrants. “Disadvantaged group”
overlaps but is not identical to protected characteristics.
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Today, many academics define microaggressions as
“everyday slights insults, indignities and denigrating
messages” aimed at socially disadvantaged groups by
people who are usually unaware of the hidden mes-
sages that they send.! In other words, microaggressions
are the “small act[s] of non-physical aggression based
on stereotypes” or “the negative assumptions we make
about people that limit their humanity and value.”
Microaggressions assail the mental health of recipients,
create a hostile and invalidating work or campus climate,
perpetuate stereotypes, create physical health problems,
saturate the broader society with cues that signal devalu-
ation of social group identities, lower work productivity
and problem solving abilities, and create inequities in
education, employment, and health care. In sum, what
one person may view as an offhand comment can have a
significant impact on another’s life, especially when he or
she is subjected to these comments repeatedly and from
multiple sources.

Derald Wing Sue, Ph.D of Columbia Univer-
sity, classified microaggressions based on their degree
of severity. According to Dr. Sue, there are three types
of microaggressions: microassaults, microinsults, and
microinvalidations.!? Microassaults are conscious and
intentional discriminatory actions; the speaker intends to
harm the victim.'® Examples include calling someone a
racial epithet, discouraging interracial interactions, and
deliberately serving a white client before a client of color.
This is the most explicit and violent form of microaggres-
sion. Microinsults are a more subtly aggressive communi-
cation—an individual, consciously or not, conveys rude-
ness and insensitivity that demean a person’s heritage
or identity.* One example is commenting on a woman's
appearance. “You look tired, it must be all of those kids
you’ve had,” implies that the employee, by virtue of be-
ing a mother, was neglecting her job duties. Microinvali-
dations are communications that subtly exclude, negate
or nullify the thoughts, feelings, or experiential reality of
a person.'® For instance, white Americans asking Latinos
where they “really” come from implies that Latinos are
perpetual foreigners in the United States.'® Although
these three types of microaggressions vary in severity, all
three cause minority or otherwise disadvantaged indi-
viduals to feel excluded and maintain a discriminatory
status quo.

Microaggressions may be made verbally (stating
“You speak good English” to a Latino or Asian co-
worker, suggesting that because of their ethnicity, La-
tino and Asian Americans are foreigners and not “real
Americans,” regardless of their birth place), nonverbally
(clutching one’s belongings more tightly when a black
man passes on the sidewalk, conveying the belief that
black people are prone to crime), and environmentally
(using American Indian mascots during football games,

suggesting that American Indians are savages or oth-
erwise outsiders, thereby demeaning their culture and
traditions).!”

The microaggressor need not intend to hurt the per-
son to whom the remark is made or at whom the conduct
is aimed.!® For example, Matt Lauer, journalist and host
of NBC's The Today Show, was criticized for a remark
he made during an interview with Mary Barra, the first
female CEO of a major global automaker, shortly after
she became General Motors” CEO.! Mr. Lauer asked Ms.
Barra whether she could be both a good mother and an
effective CEO of a major company.?’

Mr. Lauer’s statement revealed a judgment about the
competence of a female executive that would never be
made about a male executive; it would be strange for a
journalist to ask a male CEO whether he could be a good
father and an effective CEO of a major company.?! Mr.
Lauer’s question assumed that by virtue of being female,
Ms. Barra was doing her children a disservice by taking
the CEO position.?? Although Mr. Lauer probably did not
mean to insult or demean Ms. Barra, his question came
from and reinforced the stereotype of women as moth-
ers above all else. This example shows that although
overt sexism in the American workforce appears to be
on the decline, it is instead becoming “more subtle and
ambiguous.”?

lll. Microaggressions and Their Relation to Civil
Rights Law

Under Title VII, prohibited discrimination includes
subjecting an employee to a hostile work environment
and unlawful employment practices. Unsurprisingly,
examples of all three forms of microaggressions (microin-
sults, microinvalidations, and microassaults) are reported
in a variety of judicial opinions brought under Title VIL
However, as Title VII does not prohibit conduct that is
“merely” offensive, not all microassaults are actionable
(and neither are most microinsults and microinvalida-
tions despite their impacts on their targets). Indeed, the
Supreme Court held that “mere utterance of an ethnic or
racial epithet which engenders offensive feelings in an
employee” does not sufficiently affect the conditions of
employment to implicate Title VIL2* Certain extreme ra-
cial and ethnic epithets, such as “nigger,” “kike,” “spic,”
or “wetback,” depending on the frequency and context of
their use, may be found to be severe or pervasive, but not
always.®

According to a study conducted by the American
Psychological Association analyzing U.S. District Court
opinions from bench trials between 2000 and 2008, there
is “a disconnect between the experiences of targets of
discrimination and the legal system in which recourse is
sought.” In other words, the courts are not taking notice
of behaviors and conducts that employees clearly believe
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are discriminatory. For example, the word “boy” without
an explicit racial indicator (such as “black boy”) could
be evidence of racial animus because “[t]he speaker’s
meaning may depend on various factors including con-
text, inflection, tone of voice, local custom and historical
usage”;?® the use of facially neutral “code words” that
imply racial animus may provide the basis for a Title VII
claim for a racially hostile work environment.?” The key,
apparently, is whether the conduct is intentional, even
though that is not the standard set by Title VII. Only
“behaviors that were clearly intended to cause harm”

to members of protected classes are consistently cor-
related with favorable decisions for employees. In sum,
courts are not giving a textualist interpretation to Title
VIIL. The “disconnect” can be explained by the regula-
tory regime, which requires that in order to succeed on a
disparate treatment claim, a plaintiff must prove that the
employer intentionally discriminated.

In light of this, it is unsurprising that judges give
greater weight to microassaults, which are often inten-
tional, than to microinsults and microinvalidations,
which are not necessarily intentional although may be as
hurtful. Judges are seldom convinced that conduct which
only the target perceives as harmful evidences unlawful
discrimination.

IV. Hostile Work Environment Under
New York City

The New York City Human Rights Law (NYCHRL)
prohibits discrimination based on the following charac-
teristics: age, race, creed, color, national origin, gender,
disability, marital status, partnership status, sexual ori-
entation, or alienage or citizenship status.?® Unlike Title
VII, there is no requirement that harassment be severe or
pervasive in order to be actionable under the NYCHRL.

Williams v. New York City Housing Authority® is the
seminal case on the differences between Title VII and the
NYCHRL with respect to harassment. In Williams, the
court observed:

Experience has shown that there is a
wide spectrum of harassment cases fall-
ing between “severe or pervasive” on the
one hand and a “merely” offensive utter-
ance on the other. The NYCHRL is now
explicitly designed to be broader and
more remedial than the Supreme Court’s
“middle ground,” a test that had sanc-
tioned a significant spectrum of conduct
demeaning to women.*

In Constantin v. New York City Fire Dept., the Southern
District of New York agreed with the central thesis of Wil-
liams: “Less egregious conduct than that required under

Title VII may support a hostile work environment claim
under the NYCHRL.”3! The focus of the NYCHRL is on

making certain that discrimination does not play any
role in the workplace. Its aim is to remove the inhibitions
that prevent victims from coming forward, and to accept
the cost of trial for covered entities as a necessary price
of doing everything possible to eliminate all forms of
discrimination.??

V. Conclusion

The courts currently interpret Title VII's prohibi-
tion of discrimination against employees narrowly. This
interpretation retreats from Title VII's purpose: eliminate
discrimination in U.S. workplaces and from the text of the
statute. The NYCHRL deters discriminatory harassment
and redresses employees better than Title VII, based on
the most current psychology.
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New York Paid Family Leave: A Paradigm Shift

By Jessica Shpall Rosen

On April 4, 2016, Governor Cuomo signed into law groundbreaking paid family leave legislation that will cover most
New York employees. The law amends the current employee disability benefits law by creating new paid leave benefits and
job protection for employees who need a leave of absence to care for family members. This is a significant development in
New York, which previously did not have its own state family leave law to supplement the federal Family Medical Leave
Act (FMLA). Although the new paid family leave provisions do not go into effect until January 1, 2018 and regulatory
guidance will likely be promulgated in the interim, employers should start considering how these changes will affect their
company policies and procedures.

Scope of Leave

The law provides up to 12 weeks of paid, job-protected leave to employees who need a leave of absence to (1) care for
a family member with a serious health condition, (2) bond with a new baby or a child after foster or adoptive placement,
or (3) address family needs due to the active military duty of a close family member. “Family member” is defined broadly
to include children, parents, grandparents, grandchildren, spouses, and domestic partners, and is not limited to blood
relatives.

Eligibility

Employees are eligible for paid family leave if they have worked 26 or more consecutive weeks for an employer. Part-
time employees are also eligible. To be able to receive paid family leave, employees must provide employers with written
notice and a medical certification.

All employers, regardless of size, are covered. The original statutory definition of “employer” has not been amended,
so all entities with at least one employee must comply with the law.

Amount of Leave Benefits
Paid family leave benefits will be phased in starting in January 2018, according to the following schedule:

Effective date Number of weeks of leave that Amount of paid leave
may be taken within any 52-week
calendar period

January 1, 2018 8 weeks 50% of the employee’s weekly pay, capped at 50% of
the New York State Average Weekly Wage. The State
Average Weekly Wage for 2015 was $1,296.48.

January 1, 2019 10 weeks 55% of weekly pay, capped at 55% of the State Average
Weekly Wage.
January 1, 2020 10 weeks 60% of weekly pay, capped at 60% of the State Average
Weekly Wage.
January 1, 2021 12 weeks 67% of weekly pay, capped at 67% of the State Average
Weekly Wage.
The state Superintendent of Financial Services has the Nature of Leave
authority to examine the fingncial impact.of the family Eligible employees may take intermittent leave and
leave benefits and delay the implementation of the above receive paid benefits in increments as low as one full day.
schedule as necessary. Similar to the FMLA, during New York paid family leaves

of absence employers must maintain health insurance
benefits under the same terms and conditions that apply
while the employee is working.

The benefits will be funded by employees themselves,
in the form of payroll deductions. The actual amount of
the deductions will be decided by the Superintendent of

Financial Services by June 1, 2017, but it is estimated that The new law requires employers to allow eligible

the cost to employees will be approximately $1 per week. employees to choose whether to apply all or part of any ac-
Benefits plans will be administered by the state insurance crued but unused paid time off during the state-mandated
fund or private insurers, similar to the existing employee paid family leave period. This suggests that employers
disability benefit scheme. may be prohibited from requiring employees to exhaust
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accrued but unused paid time off during a leave of ab-
sence, which is allowed under the FMLA.

Employers that pay full salary during the family
leave period may request reimbursement of the amount
due from the insurer. Paid family leave benefits may run
concurrently with FMLA leave. No employee may receive
more than 12 weeks of paid family leave in any 52-week
period. If the employee also needs to take disability leave,
the maximum duration of the combined leaves is 26
weeks in any consecutive 52-week period.

If the need for leave is foreseeable, the employee must
provide 30 days’ notice to the employer. If not, the em-
ployee must provide as much notice as is practicable.

Job Protection

Similar to the FMLA, eligible employees who take
state paid family leave are entitled to be restored to their
position or to a comparable position with “comparable
employment benefits, pay and other terms and condi-
tions of employment.” However, unlike the FMLA, there
are no exemptions from this reinstatement requirement;
employers may not take advantage of the “key employee”
exemption. See 29 U.S.C. § 2614(b).

7

The new law also prohibits retaliation against em-
ployees who seek to take or do take family leave.
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Interplay With Other Laws

Employers will need to carefully examine the inter-
play between the myriad federal, state, and local leave
laws when addressing requests for leave. In addition to
the FMLA and state disability and family leave laws, the
New York State Human Rights Law has recently been
amended to require employers to accommodate pregnan-
cy and childbirth-related disabilities—this could include
a leave of absence, unless doing so would place an undue
burden on the employer. And the Americans with Dis-
abilities Act, as well its state and local counterparts, also
address the interplay between leaves of absence and
reasonable accommodations.

Takeaways:

¢ All New York employers, regardless of size, will need
to comply with the new paid family leave benefits law.

* New York employers should carefully review their
existing leave policies.

¢ New York employers should be mindful of the
interplay of federal, state, and city leave laws when
addressing requests for leave and disability or preg-
nancy accommodation.

Jessica Shpall Rosen is an attorney at Manatt, Phelps
& Phillips, LLP and is based in its New York City office.
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Does New York’s Wage Payment Law Have a Gaping

Loophole?
By Scott A. Lucas

Article 6 of the New York Labor Law (Labor Law §§
190-199-a) is a fee-shifting statute, the overall intent of
which is to protect employees from having their rightful
wages kept from them.! The statute “reflects the state’s
‘longstanding policy against the forfeiture of earned but
undistributed wages.””? To protect employees and rem-
edy the imbalance of power between employers and em-
ployees,? it allows prevailing plaintiffs to recover unpaid
wages, attorney fees and, unless the employer proves
a good faith basis to believe that its underpayment of
wages was legal, liquidated damages.*

Although passed “to strengthen and clarify the rights
of employees to the payment of wages,” Article 6 is
poorly drafted, and courts have struggled to discern its
meaning.®

Two of Article 6’s key provisions are Labor Law
§§ 193 and 198. Labor Law § 193 prohibits any deduc-
tions from an employee’s wages unless the deduction is
authorized and for the employee’s benefit.” Labor Law §
198 provides that “All employees shall have the right to
recover full wages, benefits and wage supplements and
liquidated damages accrued during the six years previ-
ous to the commencing of such action[.]”8

Some courts narrowly construe § 193 by drawing
a purported distinction between deducting and failing
to pay wages. These courts also overlook § 198’s rights-
affirming language. As a result, these courts have con-
cluded that Article 6 does not give all employees the right
to recover unpaid wages.

The purported distinction between deducting and
failing to pay wages is illusory and contrary to Labor
Law § 193’s text and purpose. Although “deduction from
wages” is suggestive of a deduction notation on a pay-
stub, the purported distinction between “deducting” and
neglecting to pay wages was implicitly rejected by the
Court of Appeals in Ryan v. Kellogg Partners Institutional
Services.?

The plaintiff in Ryan sued under Labor Law § 193 to
recover an unpaid, nondiscretionary $175,000 bonus and
attorney fees under Labor Law § 198(1-a). The plaintiff
won at trial, and the Appellate Division affirmed, as did
the Court of Appeals, which held, inter alia, “Since Ryan’s
bonus...constitutes ‘wages” within the meaning of Labor
Law § 190(1), Kellogg’s neglect to pay him the bonus
violated Labor Law § 193...”10

Not all courts agree with Ryan’s holding, however.
As a result, there is uncertainty about whether § 193—the
law that prohibits employers from taking even a small

part of an employee’s wages—has a gaping loophole

that exempts employers who take all of an employee’s
wages.!! As detailed herein, Article 6 does not contain any
such loophole, gaping or otherwise.

Before exploring whether there is a meaningful dis-
tinction between deducting and failing to pay wages, one
must ask whether it matters.

Does It Matter Whether There Is a Distinction
Between Deducting and Failing to Pay Wages
Under Labor Law § 193?

No. A different section of Article 6, § 198, was amend-
ed in 1997 as part of the Unpaid Wages Prohibition Act to
include the following rights-affirming or rights-creating
language:

All employees shall have the right to recover
full wages, benefits and wage supplements ac-
crued during the six years previous to the
commencing of such action[.]'?

Why was that amendment necessary? Four years
earlier, in Gottlieb v. Kenneth D. Laub & Co., '3 the Court of
Appeals concluded that the then-existing version of Labor
Law § 198 was not “substantive.” Goftlieb held that an
employee who asserted a common-law contract claim but
did not allege a violation of any substantive provision of
Article 6, could not collect attorney fees under Labor Law
§ 198(1-a).1

The narrow holding in Gottlieb was understandable
because § 198's rights-affirming language did not yet
exist, and because the plaintiff apparently never invoked
Labor Law § 193. But Goftlieb caused much confusion
by implying in dicta that Article 6 does not protect the
right of employees to receive the fruits of their labor (i.e.,
the wages owed under their employment agreement)
unless the plaintiff is covered by § 191, which regulates
the frequency of wage payments for certain classes of
employees.’®

That dicta was incorrect. With limited exceptions, !

the earnings (wages) protected by Article 6 are deter-
mined by the parties’ employment agreement.!” Thus,
a contractual right to the wages at issue is not a bar to a
Labor Law § 193 claim, but a prerequisite.

In its first post-Gottlieb amendment to Article 6, the
Legislature enacted the “Unpaid Wages Prohibition Act.”
Among other things, it amended § 198 to make clear that
“All employees shall have the right to recover full wages,
benefits and wage supplements accrued during the six
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years previous to the commencing of such action[.]”
McKinney’s Labor Law § 198(3) (emphasis added).!® The
Legislature later enacted the Wage Theft Protection Act!?
which, inter alia, added “liquidated damages” to the list
of things “[a]ll employees shall have the right to recover”
in § 198(3).

Since Labor Law § 198(3) is part of Article 6 and
mandates full payment of wages, § 198(1-a)’s reference
to the “failure to pay the wage required by this article” en-
compasses § 198(3)’s mandate that “[a]ll employees shall
have the right to recover full wages, benefits and wage
supplements and liquidated damages|[.]”

While the much narrower version of Labor Law § 198
in effect in 1993 was purely remedial, i.e., non-substan-
tive, that does not mean the current version is as well.
The Court of Appeals has explained that labels such as
remedial, substantive, etc. are not very important in con-
struing statutory amendments.?’ Thus, “even so-called
‘remedial’ statutes may in effect impose a liability where
none existed before[.]”2!

Bearing this in mind, it is hard to imagine a clearer
expression of rights-affirming or rights-creating language
than “All employees shall have the right to recover full
wages, benefits and wage supplements and liquidated
damages|.]”?? It does not really matter what label one
attaches to Labor Law § 198, however. Courts must give
effect to a statute’s “plain meaning,”?* and § 198(3)’s
meaning could hardly be plainer.

Further, statutes are to be harmonized and not in-
terpreted in a way that would leave one section without
meaning or force.?* Labor Law § 198(3)’s rights-affirming
language would be left without force unless one or more
of Article 6’s “substantive” provisions could be harmo-
nized with § 198(3)’s command that “[a]ll employees
shall have the right to recover full wages, benefits and
wage supplements and liquidated damages[.]” If the
“[a]ll employees shall have the right to recover” lan-
guage of § 198(3) did not create substantive rights, then
§ 193 would then be left as the only “substantive” Article
6 provision through which employees not covered by
§ 191 could recover unpaid wages. Therefore, exclud-
ing the failure to pay earned wages from the universe of
“any [unauthorized] deduction” from wages under § 193
would nullify § 198(3)’s guarantee that “[a]ll employees
shall have the right to recover full wages benefits and wage
supplements and liquidated damages”—an unacceptable
result.

Although Gottlieb was effectively superseded by
1997’s Unpaid Wages Prohibition Act, and criticized as
“ambiguous” and as having “perhaps unintended” con-
sequences,? the confusion it caused was not contained
until the Court of Appeals held in Pachter v. Hodes? that
employees are covered by Article 6’s provisions except
where expressly excluded.?”

Nonetheless, while some courts now acknowledge
Labor Law § 198 as a source of substantive rights,?
few seem to notice that it now has unequivocal rights-
affirming language. And one court that did notice § 198’s
unequivocal rights-affirming language (Malinowski v.
Wall Street Source, Inc.?’) apparently did not realize it was
added after Gottlieb was decided, and as a result, it cited
Gottlieb for the proposition that this post-Gottlieb statutory
language does not mean what it says.3

Since there is no telling how long it will take before
most courts give effect to Labor Law § 198(3)’s rights-
affirming language, one must still explore the purported
distinction between deducting and failing to pay wages
under § 193—it is the only other Article 6 provision
through which employees not covered by § 191 can re-
cover their unpaid wages and liquidated damages.

The Purported Distinction Between Deducting
and Failing to Pay Wages Contravenes § 193's
Purpose

“[Labor Law § 193] was derived from former sections
10-13 of the Labor Law (L. 1909, ch. 36, §§ 10-13), which
required employers to ‘full[y] and prompt[ly] pay earned
wages.”3! “[TThe inequity that the Legislature sought to
prevent” in enacting § 193 was employers benefitting
from employees’ earned wages.??

This begs the question: What could be more destruc-
tive of Labor Law § 193’s purpose than to exempt from
liability employers who benefit the most from employees’
wages, i.e., those who keep all of an employee’s earned
wages? If one were to accept the purported distinction
between deducting and failing to pay wages, the em-
ployer in Ryan that owed a $175,000 nondiscretionary
bonus could be liable for withholding $10, $1,000 or even
$174,999 from the bonus paycheck (at least if those sums
were noted on a paystub), but not for withholding the
entire $175,000.

Courts adopting this myopic view of Labor Law § 193
fail to ask the critical question—"Why?” As in, “Why is it
wrong for an employer to make an unauthorized deduc-
tion from an employee’s wages?” Surely it is not because
deducting part of the employee’s paycheck is worse than
taking the entire paycheck. Rather, it is because an em-
ployee’s wages represent the fruits of his labor and have
been deemed worthy of special protection. The idea that
§ 193 exempts total wage deprivations is irreconcilably
inconsistent with the law’s goal of preventing employers
from benefiting from employees’ wages.

Mistaking The “Shadow on the Wall of the Cave”
for the Real Thing

The purported distinction between deducting and
failing to pay wages misapprehends the concept of a
“deduction” and the intangible nature of what is being
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deducted. As a result, it wrongly assumes a deduction is
something that can be seen—like a notation on a pay-
stub.3 While the phrase “deduction from...wages” in
Labor Law § 193 is suggestive of a notation on a paystub
denoting a subtraction from wages, a paystub notation
is not a “deduction” at all; it is only a manifestation of a
deduction—a proverbial shadow on the wall of the cave.

Upon further analysis, one can see why deducting
and failing to pay wages are really the same thing. “A
‘deduction’ is literally an act of taking away or subtrac-
tion.”** How are wages taken away or subtracted? To
answer that one must answer a more basic question:
What are wages?

Wages are “a specialized type of property”3 that “be-
long to the wage earner until they are pledged or com-
mitted to another.”3® Labor Law § 190(1) defines “wages”
as the “earnings” of an employee for labor or services
rendered, and “earnings” means “any economic good to
which a person becomes entitled for rendering economic
service.”%”

“As a right, claim or interest against the employer,
wages yet to be received are intangible property.”3® The
question then is: How does one “take away” something
with no physical existence?

The word “take” has several meanings, including “to
deprive one of the use or possession of; to assume owner-
ship.”? Since a “deduction” is “an act of taking away
or subtraction,”#’ and a “taking” is a deprivation, an
employee’s earned and due wages are “deducted” when
the employee is “deprived” of them.*!

The Term “Any Deduction” Is Sweeping in
Its Scope, and Encompasses “Indirect” and
“Constructive” Deductions

Even if one assumes a failure to pay earned wages
is an “indirect” rather than “direct” deduction (a dubi-
ous assumption), the deductions barred by Labor Law
§ 193 are not limited to “direct,” “specific” or “payroll”
deductions. Instead, § 193 applies “any deduction from
the wages of an employee” except for deductions that are
authorized and for the employee’s benefit.

As the Court of Appeals has observed, “the word
‘any’ means ‘all” or ‘every” and imports no limitation,
and “is as inclusive as any other word in the English
language.”*® In this regard, the Second Circuit has
concluded:

742

[T]he word ‘any” has an expansive mean-
ing,” and thus, so long as “Congress

did not add any language limiting the
breadth of that word,” the term ‘any’ must
be given literal effect.*

Since the word “any” generally indicates a legislative
“intent to sweep broadly to reach all varieties of the item

referenced,”* it encompasses “indirect” or “constructive”
varieties of the items referenced. Accordingly, just as a
law concerning ““any payment’ is clearly sweeping in its
scope and embraces both direct and indirect payments,”4®
the phrase “any deduction” is clearly sweeping in its
scope and embraces both direct and indirect deductions.?

Further, Article 6’s drafters were familiar with the
more restrictive term “payroll deductions” because it
is found in Personal Property Law Article 3-a, which is
referenced in Labor Law § 193(4).#8 But they chose not
to use that more restrictive term when drafting § 193’s
prohibition against “any deduction from the wages of an
employee[.]”

In addition, Article 6’s substantive provisions should
be liberally interpreted in favor of the employee.*’

Finally, one must give the term “any deduction” its
plain meaning in order to maintain the consistency of
purpose between Labor Law § 193(1) and § 193(3[a])
(formerly subdivision (2)), which was added in 1974 to
“prohibit wage deductions by indirect means where direct
deduction would violate the statute.”>

The Idea That a Specific Mental State Must Be
Proved to Establish a § 193 Violation

The purported distinction between deducting and
failing to pay wages seems to assume that the statute is
violated only when the employer is shown to have acted
with a culpable mental state®—one that apparently can
only be shown by a deduction notation on a paystub.
However, even employers who prove they acted in good
faith are subject to Article 6 liability for unpaid wages and
attorney fees (but not liquidated damages).>

A wage is either owed or it isn’t. Employers have a
statutory duty to provide employees with enough infor-
mation to know what they will be paid for the work they
perform.> An employer is thus actually or constructively
aware that an employee’s wages will not be paid unless
certain conditions are met, and that ignoring those condi-
tions will cause the employee’s wages to be unpaid and
the employer to be correspondingly enriched by the fruits
of the employee’s labor.

Even if Labor Law § 193 had an intent requirement,
it is naive to suppose an employer that enriches itself by
keeping the fruits of another person’s labor does so with
no intent. “[TThe common law rule [is] that a man is held
to intend the foreseeable consequences of his conduct,”
and it is foreseeable that an employee’s wages will not be
paid if the employer fails to carefully define, keep track
of, and honor its wage payment obligations.

Finally, grafting an intent requirement onto Labor
Law § 193 would make § 193 incompatable with Ar-
ticle 6s other provisions which contain no such intent
requirement.>®
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Case Law Outside the Article 6 Context

Case law outside the Article 6 context also casts
doubt on the purported distinction between deducting
and failing to pay wages. For example, in the due process
case of Sniadach v. Family Finance Corp. of Bay View,” the
Supreme Court found an employer’s “interim freezing”
of wages pursuant to a wage garnishment to be a “tak-
ing of one’s property [that] is so obvious[.]”%® If a “taking
away” is a “deduction,” and a temporary wage depri-
vation of indefinite duration is an obvious “taking,” then
the permanent deprivation of one’s earned wages is an
even more obvious “taking,” i.e., “deduction.”

Similarly, courts interpreting federal wage and hour
laws generally refuse to distinguish between a deduction
and a failure to pay. Typical in this regard is De Leon-Gra-
nados v. Eller & Sons Trees, Inc.?? In holding an employer
liable for willfully violating federal wage and hour laws,
the De Leon-Granados court explained that “Department
of Labor officials made clear that there was no difference
between deducting an expense and failing to reimburse
the expense.”®!

Likewise, a California appeals court in Grier v. Alame-
da-Contra Costa Transit Dist. held that “to withhold wages
for work actually performed *** constitutes a deduction
from wages.”%?

Examples Showing Why The Distinction Between
Deducting and Failing to Pay Wages Is lllusory

To illustrate why the distinction between deducting
and failing to pay wages is illusory and leads to uncer-
tain and indefensible results, consider the variations on
the following fact pattern:

Joy is hired as a warehouse manager for her employ-
er, Acme Corp., a glassware manufacturer. Acme agrees
to pay Joy an annual salary, plus an end-of-year perfor-
mance-based commission of $1 for each and every crate
of glassware she ships from the warehouse. Throughout
the year she ships 11,000 crates of glassware. 1,000 of
these are later found to have contained broken glassware
when they left the warehouse.

Wage Deprivation 1
Joy’s paystub notes the following:

Commission: $11,000
Damaged merchandise deduction: -$1,000
Wages included in this check: $10,000

Wage Deprivation 2

Joy’s paystub simply notes “Commission: $10,000.”
In other words, the $1,000 Acme deducted is not noted on
Joy’s paystub. When Joy asks about the $1,000 shortfall,
Acme’s owner tells her he “decided to subtract” $1 for each
crate that contained broken glassware.

While there is no difference to either Joy or Acme
in these two examples, the mere absence of a deduction
notation on Joy’s paystub in Deprivation 2 could lead at
least some judges to deny Joy’s § 193 claim on the ground
that it involves “merely a failure to pay wages.”®

However, if confronted with Deprivations 1 and 2
side by side, most jurists who believe a failure to pay
is not a deduction would presumably retreat to a more
“defensible” position, perhaps arguing that Acme’s verbal
reference to a “subtraction” is the equivalent of a paystub
notation.

OK then, let us slightly alter the facts of Wage Depri-
vation 2. Let us now suppose the following:

Wage Deprivation 3

Upon being sued for violating § 193, Acme denies the
conversation about a “subtraction” ever happened (as it
likely would), and falsely claims that Joy’s commission
was purely discretionary. What then? The jurists who had
taken a step away from the wall of the cave and towards
the outside world might then retreat back to the safety of
the wall of the cave, asserting that “[t]his dispute as to the
calculation of the net amount does not reflect a deduction
from wages within the meaning of section 193[.]"%

But let us suppose some of these jurists would be will-
ing to take another step away from the wall of the cave
and towards the outside world, and allow a jury to decide
whether Acme’s owner mentioned the word “subtract.”
And let us suppose that at trial it was proved that Acme’s
owner didn’t use the word “deduct” or “subtract,” but
simply told Joy she “didn’t deserve” $1 for each crate with
broken glassware. Or something vaguer still, like he “ex-
pects more from her.” Where does one draw the line?

Next consider this example:

Wage Deprivation 4

Acme’s owner tells Joy her work is outstanding and
that he has chosen to exercise his (alleged) discretion to
pay her a $10,000 commission. When Joy points out that
she is owed $11,000, Acme’s owner says he disagrees.
Since Joy’s wages (i.e., her right to be paid her earnings)
are $11,000, when Joy receives a check for gross wages
of only $10,000 can it be said that $1,000 has not been
deducted from her wages?

If a deduction from wages is something other than a
deprivation of the wages due and owing, then what is it?
Must there be a deduction notation on a paystub before
the employer can be liable for violating Labor Law § 193?
If so, why? Must there be some trace of employer rumina-
tion about damaged goods? If so, why? What quantum of
cognition would be needed? How would that quantum
of cognition be verified? What if the employer’s disap-
pointment about damaged goods was one of two reasons
motivating the employer (or one of three, four, or five
reasons)?
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What if the employer is not thinking about damaged
goods, but simply prefers to keep Joy’s earned wages
because it can? Even if intent were an issue, isn’t the
employer’s intent to keep Joy’s property readily inferable
by the employer enriching itself with the fruits of Joy’s
labor?

Or what if Acme is cash-strapped and promises Joy
a $30,000 bonus if she meets certain performance targets.
When Acme makes that promise to induce added labor
on Joy’s part, doesn’t it have a duty to ensure it is not
making a promise it cannot keep?% Next consider this
example:

Wage Deprivation 5

Acme’s owner never pays Joy any commission, but
issues her a check for $0 and a paystub with the follow-
ing notations:

$11,000
-$11,000

A deduction, right? So what's the difference if Joy
receives the same amount ($0) without receiving the
piece of paper? One could argue that pairing the written
manifestation of a deduction with a written admission
of the wages otherwise due and owing (i.e., a paystub
listing both gross pay and the sum deducted) proves the
employer’s awareness that $11,000 was owed. But even
if that were true, it wouldn’t make the reverse true, i.e.,
the absence of an “$11,000” notation wouldn’t prove the
employer was not aware it owed $11,000.

Conversely, the written deduction notation by itself
does not prove the deduction was from “wages.”% A de-
duction notation on a paystub may be helpful, but is by
no means necessary, to prove a deduction from wages.

Now let us suppose Acme is determined to withhold
50% of Joy’s wages from the next two paychecks. Know-
ing this, Acme’s counsel advises Acme to try to avoid
Labor Law § 193 liability by withholding one of the two
paychecks altogether. Is that a defensible outcome?

Limiting principles are nowhere to be found in the
ill-fated quest to distinguish a deduction from a fail-
ure to pay wages. That is because oft-cited examples of
unauthorized deductions are only particularized mani-
festations of the inequity sought to be remedied, namely,
employers benefiting from employees’ earned wages.

Conclusion

All courts construing Article 6 should respect the
Legislature’s command that “[a]ll employees shall have
the right to recover full wages, benefits and wage supple-
ments and liquidated damages|,]”%” and bid farewell to
the false dichotomy between deducting and failing to
pay wages. Only then will Article 6’s goal of protecting
earned wages be fully realized.
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See also Monagle v. Scholastic, Inc., 2007 WL 766282, at *1 (S.D.N.Y. that is, ‘one or some indiscriminately of whatever kind.””).

2007) (observing that “Judge Marrero’s scholarly analysis in 44, Jute v. Hamilton Sundstrand Corp., 420 E.3d 166, 174 (2d Cir. 2005)
[Mzteval, ha.s Persuaded most courts that th[e] position [set forth (emphasis added; citation omitted).
in Gottlieb] s incorrectL.I). 45, Cohen v. JP Morgan Chase & Co., 498 F.3d 111, 117 (2d Cir. 2007)

. Cohen v. organ Chase & Co., . , ir.

26. 10N.Y.3d 609, 861 N.Y.S.2d 246 (2008). (emphasis added), citing, inter alia, United States v. Gonzales, 520

27. Id.,10 N.Y.3d at 616, 861 N.Y.S.2d at 250. US. 1,5 (1997).

28.  See, e.g., Tini v. AllianceBernstein, L.P., 108 A.D.3d 409, 410, 46. U.S. v. Lanni, 466 F.2d 1102, 1108-09 (3d Cir. 1972); see also Charles v.
968 N.Y.S.2d 488, 489 (1st Dep’t 2013) (“as unpaid salary and Diamond, 47 A.D.2d 426, 430, 366 N.Y.S.2d 921, 926 (4th Dep’t 1975)
commission constitute [w]age” under Labor Law § 190(1), plaintiff (law conferring jurisdiction over claims for the appropriation of
has stated a claim under Labor Law § 198.”) (citation omitted). “any real or personal property” extends to a claim arising out of

. an unconstitutional “de facto appropriation of private property”)

29. 2012 WL.279450, at *2 (SD.N.Y. 2012). (citation omitted); Procti;r & Gsiblf Co. v. Ches}e)bmugh—l;l)’mﬁi’s I);m,

30. Id. 747 F.2d 114, 118-19 (2d Cir. 1984) (phrase “any false description or

31.  Marsh v. Prudential Securities Inc., 770 N.Y.5.2d 271, 274, 1 N.Y.3d representation” in Lanham Act embraces false “innuendo, indirect
146, 153 (2003) (Emphasis added), citing Matter of Hudacs v. Frito— intimations, and ambiguous suggestions”); Ennabe v. Manosa, 319
Lay, Inc., 90 N.Y.2d 342, 347, 660 N.Y.S.2d 700 (1997). P.3d 201, 212, 168 Cal.Rptr.3d 440, 453, 58 Cal.4th 697, 714 (Cal.

2014) (“Use of the term ‘any’ to modify the words ‘transaction’

32. Angellov. Labor Ready, Inc., 825 N.Y.5.2d 674, 678, 7 N.Y.3d 579, 586 and ‘consideration” demonstrates the Legislature intended the
(2006). law to have a broad sweep and thus include both indirect as well

33.  See, e.g., Strohl v. Brite Adventure Center, Inc., No. 08-CV-259, as direct transactions.”); U.S. v. Quong, 303 F.2d 499, 503 (6th Cir.
2009 WL 2824585, at *9 (E.D.N.Y. Aug. 28, 2009) (dismissing 1962) (“The term “any interest’ must be defined in the broadest
claim where the plaintiff alleged the defendant violated § 193 by sense and includes any interest whatsoever, direct or indirect.”);
adjusting her total hours downward as a penalty for punching in Grogan v. Hillman, 930 So.2d 520, 523 (Ala.CiV.App, 2005) (“Given
before or after her 8:00 a.m. start time because the “defendants did its natural and plain meaning, the term ‘any possession’ includes
not ‘deduct” any amount from [the plaintiff’s] wages, but simply ‘constructive possession.””); State v. Bradley, 782 N.W.2d 674, 679,
failed to pay her all the wages she had earned.”). 2010 S.D. 40, ] 15 (S.D. 2010) (phrase “any custody” includes

“constructive” custody), citing Murphy v. United States, 481 F.2d 57,

34. Angellov. Labor Ready, Inc., 7 N.Y.3d 579, 584 (2006). 61 (8th Cir.1973); Harris 0. New Castls Cyounty, 513 A.2d 1307, 1309

35.  Sniadach v. Family Finance Corp., 395 U.S. 337, 340 (1969). (Del. 1986) (phrase “any recovery” includes “indirect” recovery of

36. Epps v. Cortese, 326 F.Supp. 127, 133 (E.D. Pa. 1971), vacated on damages from a third party).
different grounds, Fuentes v. Shevin, 407 U.S. 67 (1972); see also 47.  See, e.g., Martinez v. Alubon, LTD., 111 A.D.3d 500, 501, 978 N.Y.S.2d
U.S. v. Larson, 2013 WL 6196292, at *2 (W.D.N.Y. 2013) (““wages 119, 121 (1st Dep’t 2013) (“The protections of section 193 extend
and benefits pursuant to a labor contract’ constitute extortable not only to completed deductions, but also to ‘attempted wage
property” because, inter alia, “a contract and contractual rights can deductions’ that would violate the statute if consummated.”)
be assigned, and therefore constitute something of value that can (citations omitted).
be exercised, transferred or sold”). 48.  See Personal Property L. §§ 46.2 and 48-d. Personal Property Law

37.  Strand v. Hansen Seaway Service, Ltd., 614 F.2d 572, 576 (7th Cir. Article 3-a is referred to in Labor Law § 193(4), which means that §
1980), citing Webster’s New International Dictionary, 2d Ed., 193’s drafters were presumably familiar with the more restrictive
unabridged 1937. term “payroll deductions” and chose not to include it in § 193(1).

38.  American Standard Life & Accident Co. v. Speros, 494 N.W.2d 599, 49.  See, e.g., Samiento v. World Yacht Inc., 10 N.Y.3d 70, 78, 854 N.Y.S.2d
605, n. 9 (N.D. 1993). 53 (2008) (“[Section 196-d] should be liberally construed in favor of

39.  Black’s Law Dictionary (6th ed. 1990) p. 1453; see also Black’s Law the employees.”); Martmez’ o. Alubor, LTD., 111 A'D'E}d 500( 501,978
Dictionary (6th ed. 1990) p. 1453 (defining “take” to mean, inter N.Y.S.2d 119, 121 (1st Dep’t 2013) ( The protections Of, section 193
alia, “to deprive one of the use or possession of; to assume extend not or.lly t? completed dfeductlons, but als.o to ‘attempted ;
ownership.”); State v. G.C., 572 So. 2d 1380, 1382 (Fla. 1991) wage deduct{ons that would violate the statute if consummated.”)
(“Deprive is defined as ‘to take away’; ‘to take something away’; (citations omitted).

‘to keep from the possession, enjoyment, or use of something.””), 50.  Angello v Labor Ready, Inc., 7 N.Y.3d 579, 585, 825 N.Y.S.2d 674
citing Webster’s Third New Int’l Dictionary 606-607 (1986); People v. (2006) (emphasis added; citations omitted).
B”’?"S' 75111 2d 383’ 389, 388 N.E.2d 1244, 1247 (.1979,) ( Websfer s 51.  See, e.g., Gold v. American Medical Alert Corp., 2015 WL 4887525, at
Third New International Dictionary 606 (1971) defines ‘deprive’ as *4 (S.D.N.Y. 2015) (conceding that § 193 “is plausibly susceptible to
‘to take away: remove, destroy; to take something away from: (SD.N. . o ce” & p y B pu

. %% . . a broader interpretation” that encompasses an employer’s failure
divest, to keep from the possession, enjoyment, or use of to pay earned wages, but rejecting that “broader interpretation”
something.’”); State v. Smith, 2001 WL 283388, at *5 (Conn. Super. B e s, bl e
Ct. Mar. 7, 2001) (“Webster’s Third New International Dictionary ecause it "would include an emproyer withholding .t ° entire
defines ‘take away’ as meaning ** ‘to cause deprivation of, ***."”) amount of a salary becauie it contends, as here, that it fired an

. y & p employee for good cause”).
(emphasis added). ploy! 8
52.  See, e.q., Strohl v. Brite Adventure Center, Inc., No. 08—-CV-259,

40 Angello, supra, 7 N.Y.3d at 584. 2000 WL 2824585, at *9 (E.D.N.Y. Aug. 28, 2009) (dismissing

41.  See, e.g., Ryan, supra, 945 N.Y.S.2d at 602, 19 N.Y.3d at 16 an improper deduction claim where the plaintiff alleged the
(employer’s neglect to pay nondiscretionary bonus violated § defendant violated § 193 by adjusting her total hours downward
Labor Law 193); Tuttle v. Go. McQuesten Co., Inc., 227 A.D.2d 754, as a penalty for punching in before or after her 8:00 a.m. start time
642 N.Y.S.2d 356, 357-58 (3d Dep’t 1996) (“...withheld moneys because the “defendants did not ‘deduct’ any amount from [the
constituted ‘wages’ pursuant to Labor Law § 190 and, thus, under plaintiff’s] wages, but simply failed to pay her all the wages she
Labor Law article 6, defendant was not entitled to withhold these had earned.”).
payments as a matter of law.”) (citing § 193). 53. N.Y.Lab. L. § 198(1-a).

42.  Zion v. Kurtz, 50 N.Y.2d 92, 104, 687, 428 N.Y.S.2d 199, 205 (1980). 54 See N.Y.Lab. L.§ 195.
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Radio Officers” Union of Commercial Telegraphers Union, A. F.

L.v.N. L. R.B., 347 U.S. 17, 45 (1954) (“This recognition that
specific proof of intent is unnecessary where employer conduct
inherently encourages or discourages union membership is but an
application of the common law rule that a man is held to intend
the foreseeable consequences of his conduct.”); see also Jerman v.
Carlisle, McNellie, Rini, Kramer & Ulrich LPA, 559 U.S. 573, 583, n.6
(2010) (“If a man intentionally adopts certain conduct in certain
circumstances known to him, and that conduct is forbidden by

the law under those circumstances, he intentionally breaks the
law in the only sense in which the law ever considers intent.”).

In Jerman, the Supreme Court approvingly cited W. Keeton, D.
Dobbs, R. Keeton, & D. Owen, Prosser and Keeton on Law of Torts
110 (5th ed. 1984) for the proposition that “[I]f one intentionally
interferes with the interests of others, he is often subject to liability
notwithstanding the invasion was made under an erroneous belief
as to some...legal matter that would have justified the conduct[.]”
559 U.S. at 583. Jerman also approvingly cited the Restatement
(Second) of Torts § 164, and Comment e (1963-1964) for the
proposition that the intentional tort of trespass can be committed
despite the actor’s mistaken belief that she has a legal right to
enter the property. Id.

See, e.g., People v. Vetri, 309 N.Y. 401, 406 (1955) (construing
predecessor to § 191) (citations omitted); Polyfusion Electronics, Inc.
v. Promark Electronics, Inc., 108 A.D.3d 1186, 1187-88, 970 N.Y.S.2d
651, 652-53 (4th Dep’t 2013) (construing Labor Law § 191-c).
Section 194 is also a strict liability statute because it is analyzed
under the same standards as the federal Equal Pay Act. Belfi v.
Prendergast, 191 E3d 129, 135 (2d Cir. 1999).

395 U.S. 337 (1969).

Sniadach, supra, 395 U.S. at 342.

Angello v. Labor Ready, Inc., 7 N.Y.3d at 584.
581 F. Supp. 2d 1295 (N.D. Ga. 2008).

Id., 581 E. Supp. 2d at 1315; see also Arriaga v. Florida Pacific Farms,
L.L.C., 305 E.3d 1228, 1236 (11th Cir. 2002) (“there is no legal
difference between deducting a cost directly from the worker’s
wages and shifting a cost, which they could not deduct, for the
employee to bear.”).

127 Cal.Rptr. 525, 532, 55 Cal. App.3d 325, 335 (Cal. App. 1976).

See Kane v. Waterfront Media, Inc., 2008 WL 3996234 (Sup. Ct., N.Y.
Co. 2008) (“The court rejects plaintiff’s contention that defendants’
reduction of the commission percentages to which she was
entitled under the contract supports a claim under Labor Law §
193. At most, plaintiff only alleges a failure to pay wages. To state
a claim for violation of Labor Law § 193, a plaintiff must allege

a specific deduction from wages and not merely a failure to pay
wages.”) (citation omitted).

See Kletter v. Fleming, 32 A.D.3d 566, 567, 820 N.Y.S.2d 348, 349-50
(3d Dep’t 2006).

See, e.g., Polyfusion Electronics, Inc. v. Promark Electronics, Inc.,

108 A.D.3d 1186, 1187-88, 970 N.Y.S.2d 651, 652-53 (4" Dep’t

2013) (imposing double damages against manufacturer under §
191-c where, due to financial difficulties, it failed to pay earned
commissions within five days of the date the parties” contract was
terminated).

See, e.g., Pachter v. Bernard Hodes Group, Inc., 861 N.Y.S.2d 246, 252,
10 N.Y.3d 609, 618 (2008).

N.Y. Lab. L. § 198(3).
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