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Arbitration Scenario – Fact Pattern
In 2006, Hi-Life, LLC (“Hi-Life”), an entity organized by a group of young
writers, created a weekly hour-long television series for XBO depicting life among the
young, rich and pampered in Manhattan. The television series, entitled The WellDesigned Life, was a continuing series with numerous story lines and, despite having an
extremely literate – almost literary – script, became a hit with the viewing public.
Under Hi-Life’s agreement with XBO (the “Agreement”), the writers of Hi-Life
wrote and delivered scripts for use in the television series to XBO. Although the
Agreement conferred on XBO the final authority to make changes, the writers, caring
about the quality of their language, in practice exercise substantial control over the scripts
consistent with XBO’s authority, and only minor changes were permitted without prior
consultation with the writers. Hi-Life retained the copyright in the scripts.
The Agreement, rather unusually, further provided that XBO could grant a
theatrical producer the right to produce a two-hour play, using any two consecutive
hourly weekly programs in the XBO series as the story. The Agreement provided,
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however, that such a play could not be merely patterned upon the storyline. Rather, the
scripts for the two television shows were to be strung together and enacted “live”, thereby
maintaining, insofar as possible, the integrity of the television scripts written by the HiLife writers.
XBO, in 2008, licensed to Jim Snark (“Snark”), a theatrical producer, the right to
produce such a play, pursuant to an agreement (the “Theatrical Agreement”) that did not
provide for arbitration, although a copy of the Hi-Life/XBO Agreement, which did
provide for arbitration, was attached as an exhibit.
In 2009, the play, entitled The Well-Designed Wife, debuted on Broadway. While
the play was indeed two hours in length and recognizably based on two one-hour
consecutive programs in The Well-Designed Life series, large portions of the script were
deleted. Inserted in place of the omitted language were tasteless songs, bordering on the
pornographic. Moreover, the script was heavily sprinkled with four-letter words and the
actress playing the role of the “Wife” bore a remarkable likeness to one of the writers of
Hi-Life, Carole X. Cougar, a celebrity in her own right whose divorce over infidelity was
highly publicized. (In the Snark production, the Wife was a serial adultress.)
There was no indication that The Well-Designed Wife was intended to be a
parody. Moreover, Jim Snark claimed that he wanted the show to be a commercial hit –
and that the added songs and changed language were designed to accomplish just that.
His intention was to have a long-running sell-out show and to donate all the proceeds to
create low-cost housing for unemployed actors. And indeed, with the ticket proceeds,
Snark was able to create such housing for three hundred actors, who looked upon Snark
as a life-saver and philanthropist.
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Enraged with Snark’s production, however, the writers of Hi-Life commenced
what become an ad hoc arbitration in New York City against XBO and Snark, seeking to
enjoin further presentations of the play, alleging that the stage production caused
irreparable harm to their reputations as high-brow writers, and seeking declaratory
judgment that the license to Snark was invalid and unenforceable as a matter of law and
under the Agreement. The Hi-Life writers also sought damages, including punitive
damages, from both XBO and Snark, on a variety of theories, including violation of the
federal Lanham Act (on an unfair competition theory), damages for copyright
infringement, as well as violation of rights of privacy and publicity.
The play, The Well-Designed Wife, was a smashing success, opening to, and
maintaining, a full house, almost every night. Following the opening of the play, the
viewership of the XBO television series, The Well-Designed Life, skyrocketed, yielding
substantial advertising revenues to XBO and royalties to Hi-Life,. However,
notwithstanding this commercial success, the “serious” critics continued scaldingly to
criticize the play and lament the fact that the young writers making up Hi-Life had “sold
out.”
The Agreement contained the following choice of law and arbitration clauses:
Choice of Law: This Agreement and any dispute arising hereunder shall
be governed by the law of New York.
Arbitration: Any dispute relating to this Agreement shall be resolved by
arbitration pursuant to the CPR Rules for Non-Administered Arbitration.
The Federal Arbitration Act (“FAA”) shall apply to any arbitration
conducted hereunder. The Parties specifically agree that, if XBO grants to
a theatrical producer the right to produce a play hereunder, any such
producer shall be bound by this Arbitration Agreement.
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THE TOP 10 WAYS TO MAKE ARBITRATION FASTER AND MORE COST EFFECTIVE

Forty experienced arbitrators from across the United States were asked
what ten things they would tell CEOs and CFOs in order to maximize
the beneﬁts of commercial arbitration. The arbitrators represent a
broad range of legal and business experience throughout the spectrum
of commercial and governmental law. Experience as an arbitrator
ranged from two years to forty years.
Arbitrators responding to the survey possessed wide experience in
both business and law:
t Partners in large and small law ﬁrms
t General Counsel
t Executive Vice Presidents
t Corporate Secretaries in large and small companies,
including family owned enterprises
t Law Professors
t Transaction Attorneys
t Litigation Attorneys
t Former Judges
t Legal Aid Attorneys
t Public Defenders
t US Attorneys
t State Attorneys
t International Law and Business
t State and Federal Agencies
t State Government Elected and Appointed Ofﬁcials
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THE TOP 10 WAYS TO MAKE ARBITRATION FASTER AND MORE COST EFFECTIVE

The top 10 ways to make
arbitration faster and more
cost effective
By:

David L. Evans, Esquire

India Johnson, President and CEO

Murphy & King
Boston

American Arbitration Association®
New York

But for arbitration to fulﬁll these expectations, companies and
their counsel must evaluate their practices and take steps to ensure that arbitration does not become the functional equivalent
of a trip to court. These “top ten tips,” gleaned from the experiences of seasoned AAA® arbitrators, are a good starting point
for the true stakeholders – the parties – to understand how to
use the arbitration process to further their objectives.

2
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1

Pay Attention to Your Arbitration Clause
Thoughtlessly inserting a boilerplate arbitration clause into your contract can turn a
manageable dispute into a more time consuming, expensive and disruptive case.
Companies and their transactional lawyers carefully evaluate the business terms in their
contracts, but they often reﬂexively insert a boilerplate arbitration clause from other
contracts or a form book. This oversight jeopardizes the inherent beneﬁts of arbitration
and could result in a more expensive, disruptive and inefﬁcient proceeding. It is vital
to give up-front consideration to the details of the procedures most suitable to any
likely disputes under a contract and not simply hope for the best once hostilities have
arisen. While an entire article could be written on clause drafting (a checklist of issues is
included in the side bar), some key issues to address are:





t$BTFEFBEMJOFT
t%JTDPWFSZMJNJUT
t"SCJUSBUPSTFMFDUJPOBOERVBMJmDBUJPOT
t$POmEFOUJBMJUZ

Courts have ﬁxed rules of procedure regulating most aspects of a case. Arbitration is
a creature of contract, enabling the parties to tailor the process to ﬁt their needs and
bypass litigation procedures. If you do not take advantage of this critical distinction, you
may well be relegated to a more cumbersome and costly proceeding. As an arbitration
administrator, the AAA has broad experience in these clause components, but you must
include AAA in the clause to access its expertise.

2
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Checklist for
Arbitration Clauses:
t/VNCFSBOERVBMJmDBUJPOT
of arbitrators
t)FBSJOHMPDBMF
t5JNF DBTFEVSBUJPO MJNJUT
t%JTDPWFSZ JODMVEJOHFEJTDPWFSZ MJNJUT
t"UUPSOFZTGFFTBOEBSCJUSBUJPODPTUT
 EJWJEFFRVBMMZPSQSFWBJMJOHQBSUZ
t1IBTFE"%3SFHJNF NFFUBOEDPOGFS 
mediation, med/arb hybrid)
t$POmEFOUJBMJUZ EPDVNFOUT 
testimony, award)
t%JTQPTJUJWFNPUJPOT
(summary judgment)
t'PSNPGBXBSE SFBTPOFEPSTUBOEBSE
t*OUFSJNPSJOKVODUJWFSFMJFG
t(PWFSOJOHMBXBOESVMFT

Select Attorneys Experienced in Arbitration
While arbitration should be economical and efﬁcient, less experienced attorneys
often unnecessarily apply time-consuming litigation processes. While arbitration and
litigation are both adversarial proceedings, there are important differences between the
two and understanding those differences is critical to the cost- effective presentation of
a case. Lawyers unfamiliar with the arbitration process tend to treat arbitration as though
JUXFSFBDPVSUQSPDFFEJOH SFTVMUJOHJOSFRVFTUT PSFWFOTUJQVMBUJPOT GPSFYUFOTJWF
discovery, evidentiary skirmishes and unnecessary motion practice. Critically, since
arbitration should not be burdened with full blown litigation discovery, you should hire
a lawyer unafraid to try a case without having deposed every conceivable witness or
unearthed every document. And, it is totally appropriate to ask prospective counsel how
many arbitrations they have actually tried to conclusion! Make sure counsel understands
your business objectives and is prepared to take the straightest path towards the
fulﬁllment of those objectives.

Arbitration is a
creature of contract,
enabling the parties
to tailor the process
to fit their needs
and bypass litigation
procedures.
3
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Request and Enforce Budgets
Your arbitration decisions should be based on traditional cost-beneﬁt or ROI analyses.
)PXNBOZJNQPSUBOUCVTJOFTTQSPKFDUTBSFMBVODIFEXJUIPVUBCVEHFU "SCJUSBUJPO
TIPVMECFUSFBUFEOPEJGGFSFOUMZ$PNQBOJFTTIPVMESFRVJSFUIFJSMBXZFSTUPQSFQBSF
and regularly update a budget for the various phases of the case (i.e. claim/answer,
discovery, witness preparation, experts, hearings, motions, and briefs), justify the line
items and track billings against the budget. Alternative fee arrangements such as
blended hourly rates, contingent fees or ﬁxed fees should also be considered. Overall,
and absent special circumstances (e.g. customer relations or precedential concerns),
ZPVSBSCJUSBUJPOEFDJTJPOTTIPVMECFCBTFEPOUSBEJUJPOBMDPTUCFOFmUPS30*BOBMZTFT
familiar to most businesses.

4

Choose the “Right” Arbitrator
Researching an arbitrator with the right expertise, temperament and background
is an often overlooked yet essential step. Every arbitration award is rendered by a
human being, or panel of them, each with his or her own backgrounds and experiences.
Yet, it is surprising how little attention parties devote to the arbitrator selection process,
and speciﬁcally to identifying an arbitrator with the substantive expertise, temperament
and training to be receptive to the evidence. The ﬁrst opportunity to narrow the ﬁeld
begins with the arbitration clause itself. Ask yourself: if there is a dispute under the
DPOUSBDU XIBUXJMMCFUIFMJLFMZDMBJN T %P*XBOUBMBXZFSUPEFDJEFUIFDMBJNT PSBO
BDDPVOUBOU PSBOFOHJOFFS 0ODFUIFEFNBOEJTmMFE BOEUIFDBTFBENJOJTUSBUPSIBT
EJTTFNJOBUFEBMJTUPGBSCJUSBUPSDBOEJEBUFT TVCKFDUUPBOZSFRVJSFNFOUTTQFDJmFEJO
UIFBSCJUSBUJPODMBVTF CVTJOFTTFTTIPVMESFWJFXUIFBSCJUSBUPSTCJPHSBQIJFT TFBSDIUIF
internet and any public data bases, and, if appropriate, solicit feedback from those with
experience with the arbitrator. In short, conduct due diligence as you would with any
important business decision.
An entire seminar could be dedicated to arbitrator selection, but three additional points
BSFXPSUIOPUJOH'JSTU UIF"""T&OIBODFE/FVUSBM4FMFDUJPO1SPDFTTFOBCMFTUIF
QBSUJFTUPJOUFSWJFXQPUFOUJBMBSCJUSBUPSTPSQPTFNVUVBMMZBHSFFBCMFXSJUUFORVFTUJPOT
to ascertain whether the arbitrator has the proper experience and disposition. The
QSPDFTTIFMQTXJOOPXUIFmFMEUPUIPTFBSCJUSBUPSTXJUIUIFBCJMJUZUPFYFSUSFRVJTJUF
NBOBHFNFOUTLJMMTBOEIBOEMFBOZVOJRVFJTTVFTJOUIFDBTF4FDPOE QBSUJFTTIPVMEWFU
DBSFGVMMZBOZDMBVTFXIJDISFRVJSFTBUISFFQFSTPOQBOFMBOEBWPJEXIFOFWFSQPTTJCMF
a tripartite panel comprised of two party-appointed arbitrators. The running costs of a
panel case can be substantial and scheduling becomes more problematic. Third, if there
are a ﬂurry of claims under your standard form contract, analyze what is wrong and ﬁx it.
An arbitrator cannot be expected to provide relief from a bad agreement.

4

Every arbitration
award is rendered
by a human being,
or panel of them,
each with his or her
own backgrounds
and experiences.
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Limit Discovery to What is Essential for the Arbitrator
Establish a strict discovery schedule focused on the exchange of necessary
information. Discovery costs are often the largest part of any litigation budget. But
this should not be the case in arbitration, especially if the arbitration clause speciﬁes
that discovery will be limited to reasonable procedures consistent with the contours
PGUIFEJTQVUF&WFOJGUIFDMBVTFJTTJMFOU JUJTJOUIFQBSUJFTNVUVBMJOUFSFTUT BOE
is the duty of the arbitrator) to develop a discovery schedule that is restricted to
the exchange of information necessary (not merely desired) for the arbitrator to
VOEFSTUBOEBOEGBJSMZEFDJEFUIFDBTF8SJUUFOEJTDPWFSZSFRVFTUT JOUFSSPHBUPSJFT
PSSFRVFTUTGPSBENJTTJPOT BSFSBSFMZBQQSPQSJBUF%FQPTJUJPOTPGXJUOFTTFTXIPXJMM
testify at the hearings should be avoided, or at least conﬁned to the key decision
maker(s). Document exchange is commonplace, but that practice must be given
special attention in this age of electronically stored information (ESI). E-discovery
has spawned its own cottage industry of consultants and experts, and budgets can
easily be exhausted in endless ﬁelds of back-up tapes, metadata, .pst ﬁles, and
TIFF images. Unless the parties can work out an ESI treaty on their own, the issue
should be presented to the arbitrator at the preliminary hearing. Even before a case
is actually ﬁled, it is prudent to investigate the burden of producing ESI because it
could inﬂuence the decision on whether to ﬁle in the ﬁrst instance.

6

Participate in the Preliminary Hearing
Gauge the arbitrator, hear the other side’s position and have a say in developing the schedule. The preliminary conference is the ﬁrst occasion for the parties to
present their positions to the arbitrator and discuss a case schedule. This need not
be a lawyers-only gathering. Clients have the right to be present at the preliminary
hearing (most are conducted by conference call), and by participating you have the
BCJMJUZUPHBVHFUIFBSCJUSBUPS IFBSUIFPUIFSTJEFTVOmMUFSFEQPTJUJPOBOESFBDUUP
the schedule being developed. The product of the conference is a case management or scheduling order which codiﬁes the arrangements from initial discovery
through issuance of the award. Be sure to review its terms. Thereafter, monitor any
SFRVFTUTGPSDPOUJOVBODFTPSFYUFOTJPOTPGUIFEFBEMJOFT BTZPVXPVMEXJUIBOZ
business project.

7

Limit Motion Practice
Potential motions must be scrutinized, as they are time-consuming and may
not have any practical signiﬁcance. Companies and their counsel should consider whether any potential motion truly “advances the ball.” Motions designed to
restrict evidence at the hearings (so-called motions in limine) may be inappropriate
because the formal rules of evidence do not apply in arbitration, and the arbitrator
should rightfully consider evidence designed to further his or her understanding of
the case. Similarly, arbitrators may be reluctant to grant dispositive (summary judgment) motions absent a stipulation by the parties because one of the few grounds
for vacating an award under the Federal Arbitration Act is a refusal to hear material evidence. Consider suggesting to the arbitrator that any party wishing to ﬁle a
motion ﬁrst seek permission so the arbitrator can assess its potential effect on the
case. At a minimum, have your attorneys explain the rationale for any motion, and
evaluate its possible efﬁcacy in comparison to the risks and costs.

5

Monitor any
requests for
continuances or
extensions of the
deadlines, as you
would with any
business project
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Remain Open to Settlement
Keep an open mind and set aside emotions during the case as opportunities for
settlement develop. Few lawsuits proceed as scripted, and arbitration is no different.
Businesses need to be alert to case developments, and evaluate whether any new information affects the value of the case. Leave your emotions aside. Consider direct talks
XJUIUIFBEWFSTFQBSUZTNBOBHFNFOUPSUIFVTFPGBNFEJBUPS BOESFBTTFTTUIFPQUJPOT
throughout the proceeding. Indeed, many cases settle during or after the hearings. As
arbitration administrator, the AAA usually attempts to include a voluntary mediation step
during your arbitration and, when adopted, many cases are settled or partially settled
prior to hearing. Even settling some of the disputes in a case can make the hearings
MFTTFYQFOTJWFBOERVJDLFS

9

Trust the Expertise of the Arbitrator
Arbitrators have specialized knowledge in your ﬁeld and are more receptive to the
facts of your case than to generalized pleas for fairness and equity. Attorneys who
regularly represent clients in arbitration recognize the differences between a jury case
and arbitration before someone knowledgeable about the industry or subject matter.
Arbitrators want to understand how your case ﬁts into a framework which they already
have experienced. Present your claims in the clearest possible manner, with an eye
towards demonstrating how the particular facts of your situation warrant relief. Focus
POUIFLFZJTTVFTJOEJTQVUF(FOFSBMJ[FEQMFBTGPSGBJSOFTTPSFRVJUZBSFMFTTMJLFMZUP
resonate with the arbitrator.

10Present the Case Efficiently and Professionally
You play a critical role in completing the arbitration as efﬁciently and persuasively
as possible. By the time the ﬁrst witness is sworn, procedures should be in place to
ensure that the hearings ﬂow smoothly. Time limits should be considered. Exhibits
books containing stipulated exhibits should be pre-marked, with copies available for all
participants, including witnesses. Slides or demonstrative exhibits can be effective presentation tools, particularly for opening statements or complicated technical or damages
NBUUFST5IFQBSUJFTTIPVMEIBWFEJTDVTTFEBOZXJUOFTTTFRVFODJOHJTTVFT DPOTJEFSFE
the use of video or web testimony and afﬁdavits, and presented any witness disputes
to the arbitrator for disposition. Do have a party representative at the hearings. Do not
HSPBO TDPGGPSDIPSUMFEVSJOHBOPQQPOFOUTDBTFPSTMVNQJOZPVSDIBJSBGUFSBOVOGBWPSable ruling or testimony. When testifying, direct your comments to the arbitrator and
avoid unnecessary sparring with counsel during cross-examination.

As the stakeholders with the greatest economic interest, the parties have the most to
gain from an efﬁcient, fair and expeditious resolution of their dispute. Businesses, in
consultation with in-house and outside counsel, must assume ownership of the arbitration
process to leverage the unique beneﬁts of arbitration over court. With a customized arbitration clause and careful monitoring of the proceeding, the parties are uniquely situated
to rein in costs and produce speedy outcomes. Attention to these ten tips will put the
parties on the path towards better outcomes.

6

Few lawsuits
proceed as scripted,
and arbitration is
no different.
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EFFICIENCY AND ECONOMIC BENEFITS OF DISPUTE RESOLUTION
THROUGH ARBITRATION COMPARED WITH
U.S. DISTRICT COURT PROCEEDINGS
By
Roy Weinstein, Cullen Edes, Joe Hale and Nels Pearsall

I.

INTRODUCTION AND EXECUTIVE SUMMARY

In 2009, Micronomics was asked by the Presiding Judge of the Los Angeles Superior Court to
calculate the economic impact of significant funding cutbacks facing the judiciary. Hundreds of
millions of dollars had been cut from California’s judicial budget, the effect of which included
closed courtrooms and lost staff positions. These cuts produced crippling reductions in court
services at a time when caseloads were increasing. Similar cutbacks have taken place throughout
the country, producing layoffs and reduced operating hours in multiple states.
The consequences of these cutbacks have included significant delays in adjudication of pending
litigation and increased burdens on our courts. Between 2009 and 2013, the economic impact in
California of these cutbacks and delays includes approximately 150,000 lost jobs and $30 billion
in lost economic output.
In light of this experience, Micronomics has been engaged to compare the length of time to
adjudicate disputes associated with U.S. district court proceedings on the one hand versus length
of time to adjudicate disputes associated with arbitration administered by the American
Arbitration Association (“AAA”) on the other in order to ascertain whether significant
differences exist between the two forms of dispute resolution with respect to the amount of time
required to administer disputes. In addition, to the extent that we determine such differences
exist, we have been asked to estimate the cost to business associated with delays in obtaining
adjudication.
We recognize that factors other than time required for adjudication enter into decisions as to
whether arbitration or litigation provides the best forum to resolve disputes. These factors are
not addressed in this discussion.
Based on our analyses, we found that on average, U.S. district court cases took more than 12
months longer to get to trial than cases adjudicated by arbitration (24.2 months v. 11.6 months);
when the comparison involved time through appeal, U.S. district and circuit court cases required
at least 21 months longer than arbitration to resolve (33.6 months v. 11.6 months).1 We also
1

We compare median times required from filing to trial and from filing through appeal in federal court cases with
median times required from filing to award in AAA arbitration cases. In our analyses, we make use of median
data because statistically, medians better account for outliers, which can skew means in the direction of the
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found it useful to conduct the same analysis for eight of the ten states that had the highest
caseload in 2015 with respect to both AAA arbitration and U.S. district court proceedings. These
eight states (California, New York, Texas, Florida, Pennsylvania, Georgia, New Jersey, and
Illinois) account for more than half of the AAA arbitration caseload and more than half of the
U.S. district court caseload in 2015. With respect to these states, U.S. district court cases took
about 15-17 months longer to get to trial than cases adjudicated by arbitration (27.3 months v.
11.8 months); when the time for appeals is added (for the associated U.S. circuit courts), federal
cases required about 24-26 months longer than arbitration to resolve (36.5 months v. 11.8
months).
The situation in state courts is likely to be even worse: According to our prior investigation, in
recent years, 39 state courts have suspended filling clerk vacancies; 36 state courts have reported
layoffs or furloughs; 28 state courts are facing increased case backlogs; 23 state courts have
reduced operating hours; and ten state courts have reported furloughing judges.2 An inevitable
impact has been an increase in the amount of time required to adjudicate cases. Although state
court data on time from filing the complaint to trial are largely unavailable, our prior work in this
area leads us to expect that the amount of time required to adjudicate disputes through the state
court system is greater than cases tried in federal courts. Accordingly, our conclusions regarding
differences in the length of time associated with dispute resolution in the court system on the one
hand compared with arbitration on the other are conservative.
Delays to adjudication are not without cost. During the period required to resolve disputes,
resources at issue between litigants can be thought of as removed from circulation. When
litigation takes longer to resolve, these resources remain unavailable in the sense that neither
party can count on receiving them and putting them to use. By way of example: A dispute
between a supplier and purchaser in which the supplier claims the purchaser owes $1 million
leaves both supplier and purchaser uncertain as to which party will retain the funds after the
dispute has been adjudicated. The purchaser cannot comfortably invest the $1 million to hire new
outlier(s). An outlier is an observation point in a data set that is distant (sometimes drastically distant) from
other observation points. Moreover, U.S. District Courts and U.S. Courts of Appeals report time intervals as
median values, not means. The use of median values enables a valid comparison.
Median, mean, and mode are statistical measurements of data sets. “Median” is the middle value in a data set,
meaning that half of the observations in the data set are greater than the median while half the observations are
less than the median; “mean” is the average value of all observations in a data set, computed by summing the
individual observations and dividing by the number of observations; and “mode” is the observation that occurs
most often in a data set.
Consider the following example data set: 195, 197, 199, 200, 204, 204, and 5003. The median is 200 (i.e. half of
the observations are greater than 200 and half are less) while the mean is 886 (average of the range). In this
example, 200 (the median) better represents six of the seven observations and is not impacted by “5003” (the
outlier). In fact, if we exclude the outlier and calculate the mean of all remaining data points, we get 199.8,
which is nearly equal to 200, or the median of the entire data set. As this example demonstrates, the presence of
an outlier can significantly skew the mean one way or the other; use of the median allows one to avoid the
influence of outliers.
2

Micronomics publication, Economic Impact of Reduced Judiciary Funding and Resulting Delays in State Civil
Litigation, March 2012, pp. 46-47.
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employees since it may be required to pay the supplier once the dispute has been adjudicated.
Likewise, the supplier cannot use the funds to purchase new equipment because it may never
receive the money. Both parties are thus constrained; the funds are unavailable to either; both
parties experience a loss until the dispute is resolved.
Other things equal, the greater the amount at issue, the greater the loss associated with delay. To
calculate the direct economic cost of delays to adjudication, we relied on a conservative estimate
of the minimum amount at issue in district court cases and on a corresponding minimum amount
for arbitration cases. These figures represent resources that neither party can rely upon until the
dispute is resolved.
x

x

Based on minimum average estimated amounts at issue in district court cases
and on a corresponding minimum amount for arbitration cases, direct losses
associated with additional time to trial required for district court cases
compared with AAA arbitration are approximately $10.9 - $13.6 billion
between 2011 and 2015 (i.e. more than $180 million per month).
The direct minimum losses associated with additional time through appeal
required for district and circuit court cases compared with arbitration are
approximately $20.0 - $22.9 billion over the same period (i.e. more than $330
million per month).

These direct losses represent lost resources solely to the parties involved in said disputes and are
only the beginning. Economists and others have long recognized that a given change in
economic activity (e.g. in this case, “direct” lost resources) produces benefits or costs in excess
of that initial change. Often referred to as “multiplier effects,” these benefits or costs are based
on the initial change and ultimately reflect secondary impacts on the economy at large. In the
language of economic multipliers, secondary losses associated with resources unavailable to
litigants due to delay are referred to as “indirect” and “induced” losses. We are able to estimate
“indirect” and “induced” losses by utilizing an economic model known as IMPLAN, which is
described later in this report. These secondary losses, together with the “direct” losses, reflect an
estimate for the overall negative impact to society of delays associated with the district court
system relative to arbitration.
x

x

Based on the direct, indirect, and induced losses associated with additional
time to trial for district court cases compared with AAA arbitration, estimated
total losses are approximately $28.3 - $35.3 billion between 2011 and 2015
(i.e. more than $470 million per month).
The estimated total losses associated with additional time through appeal
required for district and circuit court cases compared with arbitration are
approximately $51.9 - $59.2 billion over the same period (i.e. more than $860
million per month).
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Given the size of these estimates, the conclusion is inescapable: Delays in civil justice carry very
real consequences for litigants and our economy. This message should resonate as lawmakers
contemplate budget cuts for the judiciary and leave judicial vacancies unfilled. The availability
of arbitration as a means of dispute resolution represents one way for litigants to mitigate this
impact.
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II. DISCUSSION
A. IMPACTS OF ADJUDICATORY DELAYS
The connection between efficient operation of the judiciary and economic well-being of the
community is widely recognized:
x

x

x

x

“The importance of legal institutions and governance for economic growth is
now relatively well-accepted in the economics profession. The association has
been well-demonstrated both theoretically and empirically.”3
“The role of the judiciary is to set up a framework in which the bargaining for
property rights follow predetermined rules…and provides a clear and quick
decision in cases of doubt….The anticipated future enforcement of rights is
extremely important for current decisions, contracts and future activities of all
participants.”4
“Judicial slowness may reduce incentives to start businesses by deteriorating
the security of property rights. It may also limit possibilities of obtaining
loans. Finding ways to speed up judiciaries is thus fundamental to economic
growth.”5
“The insecurity created by a weak judiciary changes economic behavior in
two ways. First, the overall cost structure of the economy
increases….Increased collateral to make up for the risk associated with the
poor performance of property rights increases the consumer price….Second,
not all risk can be covered by higher premiums. If the risk is considered too
high, certain transactions simply do not take place.”6

It also should be noted that since legal work often is clustered around settlement or adjudication
of pending cases, if case processing is delayed, less legal work results.7
Arbitration, mediation, and negotiation represent alternative dispute resolution (“ADR”) methods
for settling conflicts without litigation.8 In this report, we compare cases litigated in federal
courts with cases heard and determined in arbitration at the American Arbitration Association.
3

Cross, F.B., “Law and Economic Growth,” Texas Law Review, 80 (2002), pp. 1737-1775.

4

Kohling, W.K.C., “The Economic Consequences of a Weak Judiciary,” Center for Development Research,
University of Bonn (November 2000).

5

Chemin, Matthieu, “The Impact of the Judiciary on Entrepreneurship: Evaluation of Pakistan’s ‘Access to
Justice Programme’,” Journal of Public Economics, 93 (2009), pp. 114-125.

6

Kohling, W.K.C., “The Economic Consequences of a Weak Judiciary,” Center for Development Research,
University of Bonn (November 2000).

7

Spier, Kathryn, “The Dynamics of Pretrial Negotiation,” The Review of Economic Studies, Vol. 59, No. 1 (Jan.
1992), pp. 93-108.
See also the Micronomics publication, Economic Impact on the County of Los Angeles and the State of
California of Funding Cutbacks Affecting the Los Angeles Superior Court, December 2009.
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The not-for-profit American Arbitration Association (AAA) has administered approximately 4.7
million alternative dispute resolution (ADR) cases since its founding in 1926. With 23 offices in
the United States and one in Singapore, the AAA provides organizations of all sizes in virtually
every industry with ADR services and products. The AAA’s global component, the International
Centre for Dispute Resolution (“ICDR”), extends the AAA’s legacy globally.9
In undertaking this study, we relied on information available from the United States District
Courts and United States Courts of Appeals, which report statistical data on the operations of the
federal judiciary. These data are available on the U.S. Courts website.10 We also made use of
information provided to Micronomics by the American Arbitration Association. With respect to
median time intervals for both arbitration and court proceedings, we limit our analysis to those
data that reflect arbitrations that went to award and court proceedings that went to trial or
through appeal. These data are described in the Appendix.

8

“Alternative Dispute Resolution,” Legal Information Institute, Cornell University Law School
(https://www.law.cornell.edu/wex/alternative_dispute_resolution).
“What is Alternative Dispute Resolution?” Thomson Reuters FindLaw
(http://hirealawyer.findlaw.com/choosing-the-right-lawyer/alternative-dispute-resolution.html).

9

For more information, visit www.adr.org.

10

See http://www.uscourts.gov/statistics-reports/caseload-statistics-data-tables.
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B. THE CASELOADS
A useful starting point for any analysis of the length of time required to adjudicate disputes
associated with AAA arbitration on the one hand and U.S. district court civil proceedings on the
other involves an examination of the caseload by state. Table 1 sets forth this information in
2015 for arbitration by the AAA and U.S. district courts. Figure 1 (below) shows 2015 AAA
arbitration and district court data for (a) the top-ten states based on caseload; (b) the eight states
that overlap within the top-ten caseload for both AAA arbitration and district courts (i.e.
California, New York, Texas, Florida, Pennsylvania, Georgia, New Jersey, and Illinois); and (c)
the overall U.S. total.11 The only non-overlapping states within the top-ten caseload are
Maryland and Michigan from the AAA arbitration data and West Virginia and Ohio from the
district court data.
Figure 1: Caseload for Top 10 States, AAA Arbitration Cases Going to Award and U.S.
District Court Civil Cases, 2015 (Reflected in Table 1)
Arbitration
State or
Territory

Caseload

Percent
of Total

California
New York
Texas
Florida
Pennsylvania
Maryland
Georgia
New Jersey
Michigan
Illinois

191
167
156
76
68
52
47
47
41
37

14%
12%
11%
6%
5%
4%
3%
3%
3%
3%

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

11. Top-10 States
Total

882

64%

12. Overlapping
States within
Top-10 Total

789

57%

1,375

100%

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

13. U.S. Total

11

U.S. District Courts
State or
Territory

Caseload

Percent
of Total

California
New York
Florida
Illinois
West Virginia
Pennsylvania
Texas
Ohio
New Jersey
Georgia

22,451
19,233
16,011
13,962
13,813
13,770
13,406
8,956
8,089
5,531

10%
9%
7%
6%
6%
6%
6%
4%
4%
3%

11. Top-10 States
Total

135,222

62%

12. Overlapping
States within
Top-10 Total

112,453

52%

13. U.S. Total

217,288

100%

U.S. district court caseload in 2015 is comprised of civil cases disposed of by trial or some other method. See
Table 1 for additional details.
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It is noteworthy that in 2015, the eight overlapping states within the top-ten account for more
than half of the entire U.S. caseload for both AAA arbitration and district court data (see Line 12
in Figure 1). Given the substantial weight that the eight overlapping states contribute to the
nationwide total, it is useful to calculate the additional time required to trial and through appeal
in federal courts compared with AAA arbitration for those eight states alone as well as for the
entire United States. These analyses are described below.
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C. ADDITIONAL TIME TO TRIAL
Table 2 sets forth annual comparisons of the median number of months required on a state by
state basis, U.S. district courts v. AAA arbitration, between 2011 and 2015. Figures shown in
Table 2 demonstrate that almost without exception (i.e. regardless of the state or territory in
which the action is brought), cases going to award at arbitration are fully adjudicated in less time
than it takes district court cases to get to trial. For example, in New York, the state with the
second highest caseload, the median time required from filing to trial in U.S. district courts was
30.9 months in 2015; the median time required from filing to award with cases administered by
the AAA was 12.5 months in the same year. In other words, it took more than 18.4 months
longer (i.e. more than one and a half years longer) for civil cases to get to trial in New York than
required for final adjudication of arbitration cases in New York (Table 2.5, Line 34). Federal
cases in California, the state with the highest caseload in 2015, similarly took much longer to get
to trial when compared with cases fully adjudicated by AAA arbitration. In 2015, for example,
getting to trial in district court took nearly 15 months longer (i.e. more than one year longer)
than the time required for final adjudication by AAA arbitration in California (28.1 months v.
13.2 months; Table 2.5, Line 5). These differences are tremendously significant to litigants
interested in resolving their dispute and moving on.
Table 3 depicts a summary of the length of time required during the period 2011 through 2015,
filing to trial, for the eight overlapping states (i.e. eight states that had both the highest AAA
arbitration caseload and highest district court caseload in 2015). For example, the median
number of months from filing to trial for civil cases brought in district court in New York
fluctuated between 30.9 months in 2015 and 41.2 months in 2013 (Table 3, Line 2). Even in
Texas, known as the “rocket docket” for intellectual property cases, 12 the median time to trial
was never less than 20 months (Table 3, Line 3).
Table 4 sets forth a summary of the median time required for final adjudication (i.e. filing to
award) via arbitration during the period 2011 through 2015 in the same states shown in Table 3,
i.e. eight states with the highest caseload in 2015. The differences between the district court
system and arbitration are dramatic. In California, where civil cases take at least 25 months to get
to trial (Table 3, Line 1), time required for final adjudication with AAA arbitration is on average
less than 13 months (Table 4, Line 1). In New Jersey, civil cases required at least 32 months to
get to trial (Table 3, Line 7), while final adjudication with AAA arbitration was less than 14
months (Table 4, Line 7).
Table 5 depicts a summary of additional time required, district court civil cases going to trial v.
AAA arbitration cases going to award, for the same states shown in Tables 3 and 4. The
differences (i.e. the extra time required to get to trial compared with final adjudication through
AAA arbitration) are significant – typically in excess of 12 months and sometimes greater than
12

See, for example, Bell, Jacqueline, “Texas Rocket Docket Faces New Surge of Patent Suits,” Law360, September
28, 2015 (https://www.law360.com/articles/707840/texas-rocket-docket-faces-new-surge-of-patent-suits).
See also “Rocket Docket Law and Legal Definition,” U.S. Legal (https://definitions.uslegal.com/r/rocketdocket/).
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24 months (i.e. New York and New Jersey in 2013). Figure 2 below sets forth the additional
time required (district courts going to trial v. AAA arbitration going to award) from 2011 through
2015 for the eight states with the highest caseload in 2015.
Figure 2: Additional Time Required, U.S. District Court Civil Cases Going to Trial v.
AAA Arbitration Cases Going to Award, States with Highest Caseload in 2015,
2011 – 2015 (Reflected in Table 5)
Additional Time Required to Trial
State

2011

2012

2013

2014

2015

(Months)
1.
2.
3.
4.
5.
6.
7.
8.

California
New York
Texas
Florida
Pennsylvania
Georgia
New Jersey
Illinois

9. Average

14.6
19.8
10.8
6.9
17.2
16.7
25.0
12.6

13.8
22.6
7.6
7.4
15.4
15.5
22.2
17.4

12.3
29.4
8.8
9.3
9.8
12.9
24.9
14.5

16.3
21.8
11.9
6.4
16.6
18.1
23.2
20.4

14.9
18.4
9.9
6.3
12.9
13.4
25.5
18.6

15.5

15.2

15.2

16.8

15.0
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D. ADDITIONAL TIME THROUGH APPEAL
Table 6 sets forth a summary of the median time required for adjudication taking into account a
conservative estimate of time required for appeals from outcomes at the district court level.
Entries in Table 6 reflect the combined time required (a) from filing of an action in lower court
(i.e. district court) to start of trial in the eight overlapping states with the highest caseload in
2015 plus (b) from filing of notice of appeal through last opinion or final order in each appellate
court (i.e. circuit court) associated with the eight overlapping states with the highest caseload in
2015. For example, the median time required from the onset of litigation through appeal in New
York (which is part of the Second Circuit) was 43 months in 2011 (i.e. more than three and a half
years; Table 6, Line 2, Column 1). Even in Texas (the “rocket docket” for intellectual property
cases), the median time required from initial filing through appeal was more than 30 months on
average (i.e. approximately two and a half years).
Table 7 presents a summary of additional time required in district court cases that are appealed in
the eight overlapping states with the highest caseload in 2015 v. AAA arbitration. For example,
in New York, where appeals are heard in the Second Circuit, the length of time required for
adjudication through appeal was 29-40 months longer than dispute resolution administered by
AAA (45.7 months v. 12.2 months; Table 7, Line 2). Data for California, where appeals are
heard in the Ninth Circuit, indicate that the length of time required for adjudication through
appeal was 26-32 months longer than final adjudication through AAA arbitration (41.5 months
v. 12.6 months; Table 7, Line 1). In other words, district court cases that went to trial in
California and appealed in the Ninth Circuit (which includes California) took more than two
years longer for adjudication through appeals v. resolution for AAA arbitration cases going to
award. Regardless of the state or circuit, adjudication through appeal of district court cases took
significantly longer than arbitration, as summarized in Figure 3 below.
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Figure 3: Additional Time Required, U.S. District and Appellate Court Cases Going
through Appeal v. AAA Arbitration Cases Going to Award, States with Highest Caseload
in 2015, 2011 – 2015 (Reflected in Table 7)

Additional Time Required through Appeal
State

Circuit

2011

2012

2013

2014

2015

(Months)
1.
2.
3.
4.
5.
6.
7.
8.

California
New York
Texas
Florida
Pennsylvania
Georgia
New Jersey
Illinois

9. Average

9th
2nd
5th
11th
3rd
11th
3rd
7th

32.0
31.9
21.0
15.5
26.9
25.3
34.7
22.2

29.1
34.8
16.6
14.6
23.1
22.7
29.9
25.7

25.6
39.8
18.1
16.9
16.1
20.5
31.2
22.5

28.7
32.4
20.8
13.5
23.0
25.2
29.6
27.5

29.0
28.6
19.3
13.7
21.3
20.8
33.9
25.8

26.2

24.6

23.8

25.1

24.1
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E. SUMMARY OF ADDITIONAL TIME TO TRIAL AND THROUGH APPEAL
Table 8 sets forth the length of time required for filing to trial in district courts (Table 8, Column
1) for the period 2011 through 2015. These figures represent the average of figures shown in
Table 3. Column 2 of Table 8 depicts the average total time required for filing through appeal for
the five years examined (based on Table 6). Column 3 of Table 8 presents the average time
required for filing to award in AAA arbitration cases for the eight states with the highest
caseload in 2015. Columns 4 and 5 of Table 8 show the additional time required by district
courts when compared with arbitration. See Figure 4 below.
Figure 4: Median Time Required and Additional Time Required,
U.S. District and Appellate Court Cases Going to Trial and through Appeal v.
AAA Arbitration Cases Going to Award, States with the
Highest Caseload in 2015, 2011 – 2015 (Reflected in Table 8)
Additional Time Required

State

U.S. District
U.S. District and Appellate
AAA
Courts
Courts
Arbitration
(Filing to (Filing through (Filing to
Circuit
Appeal)
Trial)
Award)
(1)

(2)

(3)

To Trial

Through
Appeal

(1) - (3)
(4)

(2) - (3)
(5)

14.4
22.4
9.8
7.2
14.4
15.3
24.1
16.7

28.9
33.5
19.2
14.8
22.1
22.9
31.8
24.7

(Months)
1.
2.
3.
4.
5.
6.
7.
8.

California
New York
Texas
Florida
Pennsylvania
Georgia
New Jersey
Illinois

9th
2nd
5th
11th
3rd
11th
3rd
7th

27.0
34.6
22.0
18.4
24.6
25.9
35.8
30.4

41.5
45.7
31.4
26.0
32.3
33.5
43.5
38.4

12.6
12.2
12.2
11.2
10.2
10.6
11.7
13.7

Comparisons for the U.S. as a whole (rather than the eight states with the highest caseload in
2015) are summarized in Table 9, which depicts the length of time required for district court
cases to get to trial (Table 9, Column 1), and through appeal (Table 9, Column 2), and for AAA
arbitration cases to be fully adjudicated (Table 9, Column 3). Data contained in Table 9 indicate
that between 2011 and 2015, the median time required for district court cases to get to trial was
approximately 12 months longer than the median time for cases completely resolved by
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arbitration (24.2 months v. 11.6 months; Table 9, Column 4).13 These data also indicate that
median time from initial filing in lower court to final appeal is more than 21 months longer than
the median time for cases resolved by arbitration (33.6 months v. 11.6 months; Table 9, Column
5).14 These differences are systematic throughout the five-year period examined. They indicate
that a significant difference exists in time to adjudication between cases that work their way
through district courts and cases brought to arbitration. See Figure 5 below.
Figure 5: Median Time Required and Additional Time Required,
U.S. District and Appellate Court Cases Going to Trial and through Appeal v.
AAA Arbitration Cases Going to Award, All States, 2011 – 2015
(Reflected in Table 9)
Additional Time Required

Year

U.S. District
Courts
(Filing to
Trial)
(1)

U.S. District
and Appellate
Courts
(Filing through
Appeal)
(2)

AAA
Arbitration
(Filing to
Award)

To Trial

Through
Appeal

(3)

(1) - (3)
(4)

(2) - (3)
(5)

12.8
11.9
12.6
12.9
12.9

23.8
21.7
21.6
21.4
21.4

(Months)
1.
2.
3.
4.
5.

2011
2012
2013
2014
2015

23.6
23.7
24.1
25.3
24.5

34.6
33.5
33.1
33.8
33.0

10.8
11.8
11.5
12.4
11.6

13

Our use of “filing to trial” is conservative given the time between “start of a trial” on the one hand and
“rendering of a final judgment” on the other. See the Appendix for additional details.

14

Our calculation of “filing through appeal” is conservative given the gap in time between “start of trial” on the
one hand and “filing of notice of appeal” on the other. See the Appendix for additional details.
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F. DIRECT ECONOMIC CONSEQUENCES OF DELAY IN ADJUDICATION
As noted above, delayed disposition creates uncertainty among affected entities. It is well
understood that the presence of such uncertainty makes businesses less prone to invest and
expand operations, and can constrain the availability of capital for investment in business
activities.15 Further, entities engaged in litigation are deprived of resources and funds that
otherwise would be available. Inability to access these funds and resources can be thought of as
the opportunity cost of delayed adjudication.
In order to calculate this direct opportunity cost to the parties in dispute, we have made use of an
estimate of minimum amount at issue in cases brought at the district court level. District courts
have subject matter jurisdiction over cases in which the parties to the lawsuit are citizens of
different states, either foreign or domestic, and there is at least $75,000 at stake in the lawsuit.16
District courts also have original subject matter jurisdiction over all cases that arise under any
federal law. This would include patent infringement cases, antitrust cases, and certain types of
civil rights actions.17 Given this mix of cases that arise in district courts, $75,000 per case
represents a highly conservative estimate of minimum resources at risk in federal litigation. For
example, patent infringement and antitrust actions brought in district courts typically involve
multi-million dollar damage claims.
Table 10 depicts an estimate of the total amounts at issue in civil litigation at the district court
level. Column 1 of Table 10 sets forth figures for the number of civil cases at the district court
level disposed of at trial or through some other method (i.e. summary judgment, settlement, etc.)
by year, 2011-2015.18 Using $75,000 as a conservative estimate of the minimum average
amount at issue per case (Table 10, Column 2), it is possible to estimate the total minimum
amount at issue in civil cases litigated at the district court level (Table 10, Column 3). Annual
total minimum amounts at issue varied between $14.9 billion in 2014 (and 2012) and $18.6
billion in 2011. See Figure 6 below.

15

Bloom, Nicholas, “The Impact of Uncertainty Shocks,” Econometrica, Vol. 77, No. 3 (May 2009), pp. 623-685.

16

“Federal or State Court: Subject Matter Jurisdiction,” Thomson Reuters FindLaw
(http://litigation.findlaw.com/filing-a-lawsuit/federal-or-state-court-subject-matter-jurisdiction.html).
Also, see 28 U.S. Code § 1331 (https://www.law.cornell.edu/uscode/text/28/1331) and 28 U.S. Code § 1332
(https://www.law.cornell.edu/uscode/text/28/1332).

17

“Federal or State Court: Subject Matter Jurisdiction,” Thomson Reuters FindLaw
(http://litigation.findlaw.com/filing-a-lawsuit/federal-or-state-court-subject-matter-jurisdiction.html).

18

As noted in the Appendix, U.S. District Court civil cases exclude criminal cases, prisoner petitions, land
condemnations, deportation reviews, recovery of overpayments, and enforcement of judgments.
Although not every case filed in district court goes to trial, all cases have the potential to go to trial or through
appeal.
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Figure 6: U.S. District Court Civil Cases, Number of Cases and Minimum Amount at Issue,
2011 – 2015 (Reflected in Table 10)

Number of
Cases
Terminated

Minimum
Amount At
Issue Per
Case ($)

2011
2012
2013
2014
2015

247,419
198,023
199,400
198,998
217,288

$75,000
75,000
75,000
75,000
75,000

6. Total

1,061,128

Year
1.
2.
3.
4.
5.

Total
Minimum
Amount At
Issue
($Billions)
$18.6
14.9
15.0
14.9
16.3
$79.6

In order to estimate the direct economic opportunity cost (i.e. to the parties in dispute)
attributable to delay associated with the slow pace of civil cases that go to trial in district courts
relative to adjudication through AAA arbitration, we apply these “at issue” estimates to the
additional time required to trial at the district court level as shown in Column 4 of Table 9.
Table 11 depicts a calculation of the direct economic opportunity cost of delay (also referred to
as “lost resources due to delay”) in getting to trial v. arbitration. These lost resources have been
estimated by calculating the foregone return (i.e. unrealized investment income) from the
minimum amount at issue per year (Table 11, Column 1) based on (a) the additional time
required to trial (Table 11, Column 2) and (b) the average annual return on investments in the
S&P 500, which was approximately 13 percent between 2011 and 2015 (Table 11, Column 3).19
This calculation yields an estimate of lost resources attributable to delay in getting to trial (Table
11, Column 4). The figures in Column 4 represent the value of resources which are unavailable
to litigants for the additional period of time (i.e. at trial compared with arbitration) because of
uncertainty associated with the litigation outcome. Said differently, these estimates reflect the
value that could have been created if these resources had been successfully invested. This direct
economic opportunity cost is approximately $10.9 billion between 2011 and 2015 (Table 11,
Column 4).
Table 12 presents a similar calculation to Table 11, i.e. opportunity cost associated with delay in
getting to trial versus adjudicating via arbitration, but instead we use the time difference for the
eight overlapping states with the highest caseload in 2015 as opposed to the time difference for

19

Of course, the S&P rate of return varies over time and is only one measure of potential returns on investment.
The S&P rate of return is used because it is publicly available, carefully calculated, and representative of returns
on an investment in this pool of public companies during the period of time that is the subject of this analysis.
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the entire United States (see Table 12, Column 2). Here, the direct economic opportunity cost
exceeds $13.6 billion between 2011 and 2015 (Table 12, Column 4).20
Appealed cases take even longer to adjudicate and thus are subject to additional losses. A
calculation of these losses is shown at Table 13, which is based on the same total minimum
amount at issue and the same average annual return on investments in the S&P 500 presented in
Tables 11 and 12, as well as the additional time required through appeal (Table 13, Column 2).
The estimated direct loss attributable to delay through appeal between 2011 and 2015 is
approximately $20.0 billion (Table 13, Column 4).
Table 14 presents a similar calculation to Table 13, i.e. lost resources through appeal, but instead
it is based on additional time required through appeal for selected U.S. appellate courts for the
eight states with the highest caseload in 2015 (see Table 14, Column 2). The estimated direct
economic opportunity cost in this instance is roughly $22.9 billion (Table 14, Column 4).21
A summary of the four distinct “direct loss” analyses is set forth in Figure 7 below.
Figure 7: Direct Economic Opportunity Cost (Lost Resources) Associated with Delay to
Trial and Delay through Appeal, 2011 – 2015 (Reflected in Tables 11-14)

U.S. District Courts v. Arbitration
(Delay to Trial)

U.S. Appellate Courts v. Arbitration
(Delay through Appeal)

Year

Based on Delay in
Entire U.S.
($Billions)

Based on Delay in
States with Highest
Caseload in 2015
($Billions)

Based on Delay in
Entire U.S.
($Billions)

Based on Delay in
States with Highest
Caseload in 2015
($Billions)

2011
2012
2013
2014
2015

$2.6
1.9
2.0
2.1
2.3

$3.2
2.5
2.5
2.8
2.7

$5.1
3.7
3.7
3.6
4.0

$5.7
4.2
4.1
4.3
4.5

6. Total

$10.9

$13.6

$20.0

$22.9

1.
2.
3.
4.
5.

20

To be clear, this second calculation also uses the total number of U.S. district court civil cases per year (Table
10, Column 1). The only difference in calculating direct economic opportunity cost in Tables 11 and 12 is that
the additional time required (trial v. arbitration) is based on the entire U.S. in Table 11 and the eight states with
the highest caseload (in 2015) in Table 12. In other words, both estimates of the direct economic opportunity
cost of delay to trial utilize the entire U.S. district court caseload.

21

To be clear, this fourth calculation also uses the total number of U.S. district court civil cases per year (Table 10,
Column 1). The only difference in calculating direct economic opportunity cost in Tables 13 and 14 is that the
additional time required (appeal v. arbitration) is based on the entire U.S. in Table 13 and the eight states with
the highest caseload (in 2015) in Table 14. In other words, both estimates of the direct economic opportunity
cost of delay through appeal utilize the entire U.S. district court caseload.
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These analyses reflect comparisons between federal courts and AAA arbitration. As noted above,
systematic data reflecting the performance of state courts with respect to time required for
adjudication are unavailable. That said, there is significant evidence that the performance of state
courts in this area is even worse than that of the federal court system, i.e. it is likely that the
amount of time required by state courts to adjudicate disputes is significantly greater than time
required by federal courts. Anecdotal evidence in this regard includes the following:
x
x
x
x
x

Michigan has cut 49 judgeships through retirements and attrition;
Alabama’s chief justice ordered the state’s courts to close on Fridays to keep
costs down;22
In Iowa, courts now operate at 12 percent below staffing standards, causing
significant delays in case processing;23
New York laid off approximately 500 employees due to a $178 million cut in
state court system funding;24
New York also had to abandon a special program intended to reduce case
backlog that made use of retired judges to handles thousands of cases.25

There is little doubt that were systematic data available reflecting performance of state courts,
overall results would support the conclusions described herein, i.e. administration of cases
through the court system requires significantly more time than AAA arbitration.
Recognizing that delays impose costs on litigants, states have enacted statues to award interest
for civil case recoveries obtained in district courts or state courts. Each state has its own laws as
to the appropriate level of interest and as to how interest is to be calculated. For example, under
New York law, interest shall be at the rate of nine percent per year.26 Under California law, the

22

Weise, Karen, “U.S. Courts Face Backlogs and Layoffs,” Bloomberg Businessweek, April 28, 2011
(http://www.businessweek.com/magazine/content/11_19/b4227024878939.htm).

23

Hall, Daniel J., “Reshaping the Face of Justice; The Economic Tsunami Continues”
(http://www.ncsc.org/~/media/Files/PDF/Information%20and%20Resources/Budget%20Resource%20Center/Ha
ll.ashx).

24

Adeboyejo, Betsy M. and Buller, Alexandria, “Cuts to State Courts Are Focus of Symposium,” American Bar
Association News Service, September 23, 2011
(http://web.archive.org/web/20111001051737/http://www.abanow.org/2011/09/cuts-to-state-court-focus-ofsymposium/).
As of 2011, at least six states opted to close their courts one day a week due to insufficient funding; New
Hampshire suspended all civil cases for one year because of backlogs that were exacerbated by funding issues;
and 40 states had decreased the funding for their courts. See Adeboyejo, Betsy M. and Buller, Alexandria, “Cuts
to State Courts Are Focus of Symposium,” American Bar Association News Service, September 23, 2011
(http://web.archive.org/web/20111001051737/http://www.abanow.org/2011/09/cuts-to-state-court-focus-ofsymposium/).

25

Glaberson, William, “Cuts Could Stall Sluggish Courts at Every Turn,” New York Times, May 15, 2011
(http://www.nytimes.com/2011/05/16/nyregion/budget-cuts-for-new-york-courts-likely-to-mean-delays.html).

26

New York Civil Practice Law and Rules § 5004, Rate of Interest (http://codes.findlaw.com/ny/civil-practice-lawand-rules/cvp-sect-5004.html).
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interest rate is set by the legislature and is not to exceed 10 percent per year.27 Under Florida
law, the rate reflects a complex formula based on the discount rate of the Federal Reserve Bank
of New York for the preceding year.28 Texas makes use of a complex formula based on the
prime rate published by the Federal Reserve Board of Governors.29 Regardless of the state,
interest allowed on money judgments obtained often is well under amounts associated with
returns on common indices of invested capital performance such as the S&P 500. Further, we
are not aware of any instance where a defendant is compensated for its inability to use capital at
risk in litigation when the defendant prevails.
Where the courts have discretion in the determination of interest, they may adopt lower interest
rates, sometimes based on “risk-free” federal government instrument rates. Illustrative cases
show an award of interest rates as low as 2-3 percent.30 Post-judgment interest in federal court is
governed by 28 U.S.C. § 1961(a), which provides that: “Interest shall be allowed on any money
judgment in a civil case recovered in a district court… Such interest shall be calculated from the
date of the entry of the judgment, at a rate equal to the weekly average 1-year constant maturity
Treasury yield, as published by the Board of Governors of the Federal Reserve System, for the
calendar week preceding the date of the judgment.”31 In recent years that rate has been less than
27

“California Interest Rate Laws,” Thomson Reuters FindLaw (http://statelaws.findlaw.com/californialaw/california-interest-rates-laws.html).
California Civil Code – Section 3287-3291: Article 2. Interest As Damages
(http://law.justia.com/codes/california/2009/civ/3287-3291.html).
The interest rate on judgments is set by the legislature. The rate of interest will be 7 percent if the legislature
does not set the rate. See “California Interest Rate Laws,” Thomson Reuters FindLaw
(http://statelaws.findlaw.com/california-law/california-interest-rates-laws.html).

28

The 2016 Florida Statutes, Title VI Chapter 55 Sec. 55.03
(http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=00000099/0055/Sections/0055.03.html).

29

2005 Texas Finance Code Chapter 304, Judgment Interest
(http://law.justia.com/codes/texas/2005/fi/004.00.000304.00.html).

30

See, for example:
Opinion, N.Y.Marine & General Insurance Co. v. Tradeline (L.L.C.), 266 F.3d 112 (2d Cir. 2001), pp. 6 and 16
[“Interest is intended to make the injured party whole, and generally should be measured by interest on shortterm, risk-free obligations… District court did not abuse its discretion by applying United States Treasury Bill
rate… in awarding pre-judgment interest… [t]he district court applied the United States Treasury Bill rate as
provided in 28 U.S.C. § 1961(a)”].
Decision/Order, ACM Advance Currency Markets, S.A. v. Bauer, 2009 WL 1656046 (Sup. Ct. N.Y. Cty, 2009),
p. 4 [“Plaintiff also seeks an award of prejudgment interest… the court, in its discretion, will set the interest rate
at the average treasury bill rate for fiscal year 2005, 2.25%”].
Decision and Order, In re CNB International, Inc., et al., v. Timothy S. Kelleher, et al., 393 B.R. 306 (Bankr.
W.D.N.Y. 2008), p. 25 [“In the present instance, an appropriate level of pre-judgment interest will accomplish an
objective similar to that of 28 U.S.C. § 1961, which allows for interest on federal judgments… the court will
apply the average of the weekly 1 year constant maturity Treasury yields for the 392 weeks during which this
matter has been litigated. This average comes to 2.975 percent. In the court’s view, this rate fairly reflects the
time value of money”].

31

28 U.S.C. 1961 – Post Judgment Interest Rates, U.S. Courts website (http://www.uscourts.gov/servicesforms/fees/post-judgement-interest-rate/28-usc-1961-post-judgment-interest-rates).
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one percent.32 Thus, the interest earned in federal court cases following judgment through appeal
is significantly less than the state interest statutes suggest would be applied.

32

1-Year Treasury Constant Maturity Rate, Economic Data from the Federal Reserve Bank of St. Louis
(https://fred.stlouisfed.org/series/DGS1).
H.15 Selected Interest Rates, as of February 16, 2017, Board of Governors of the Federal Reserve System
website (https://www.federalreserve.gov/releases/h15/).
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G. INDUCED OR INDIRECT ECONOMIC CONSEQUENCES OF DELAY IN
ADJUDICATION
The losses shown in Figure 7 (above) represent the direct opportunity cost to the parties involved
in litigation. Economists recognize that a given change in economic activity produces benefits or
costs in excess of the initial outcome. In economics, these costs or benefits are referred to as
“multiplier effects.” With respect to resources in limbo due to litigation, multiplier effects would
include reduced expenditures by entities during the period of delay. They also will include
reduced expenditures by entities that otherwise would have been ultimate beneficiaries of
expenditures during the period of delay by the litigating entities. Economists and financial
analysts refer to these secondary impacts as “indirect” and “induced” losses respectively. In the
context of our analyses, the combined direct, indirect, and induced losses can be thought of as an
estimated loss to society as a whole.
In the 1970s and 1980s, policymakers, academics, and U.S. government representatives
recognized a need to develop a tool that could provide information on the total economic impact
on sectors of the economy associated with changes in various inputs. The tool they developed
ultimately became known as IMPLAN, an acronym for “impact analysis and planning.”
IMPLAN was developed originally at the University of Minnesota and has been in widespread
use for decades.33
Tables 15, 16, 17, and 18 make use of the IMPLAN model to estimate the indirect and induced
economic impact based on direct economic impact (i.e. resources lost due to delay). Overall
economic losses associated with delay to trial are roughly $28.3 billion to $35.3 billion,34 while
overall economic losses associated with delay through appeal are approximately $51.9 billion to
$59.2 billion.35 See Figure 8 below for a summary of our findings.

33

See www.implan.com. Numerous articles have been written about the application of the IMPLAN model by
government, academic, and private industry entities.

34

The lower estimate is based on delay to trial (district courts v. AAA arbitration) for the entire U.S., while the
higher estimate is based on delay to trial for the eight states with the highest caseload in 2015. See Tables 15
and 16.

35

The lower estimate is based on delay through appeal (appellate courts v. AAA arbitration) for the entire U.S.,
while the higher estimate is based on delay through appeal for circuit courts associated with the eight states with
the highest caseload in 2015. See Tables 17 and 18.
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Figure 8: Overall Economic Losses (Direct, Indirect, and Induced Losses) Associated with
Delay to Trial and Delay through Appeal, 2011 – 2015 (Reflected in Tables 15-18)
U.S. District Courts v. Arbitration
(Delay to Trial)

U.S. Appellate Courts v. Arbitration
(Delay through Appeal)

Based on Delay in
Entire U.S.
($Billions)

Based on Delay in
States with Highest
Caseload in 2015
($Billions)

Based on Delay in
Entire U.S.
($Billions)

Based on Delay in
States with Highest
Caseload in 2015
($Billions)

1. Direct Loss
2. Indirect Loss
3. Induced Loss

$10.9
8.0
9.4

$13.6
10.0
11.7

$20.0
14.6
17.2

$22.9
16.7
19.6

4. Total Loss

$28.3

$35.3

$51.9

$59.2

Economic
Impact
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H. QUALITATIVE DIFFERENCES
PROCEEDINGS

BETWEEN

ARBITRATION

AND

COURT

In addition to the losses described above, arbitration may provide certain advantages compared
with federal courts.
x

x

x

x

x

More control over the process
o Unlike litigation, arbitration is a creature of contract and the parties
control the process. This means that parties can agree to design the
arbitration so that it accommodates their respective needs both at the
contractual stage and after the arbitration has commenced. The parties
can determine the scope of discovery, where and how the hearing
should be conducted, the length of time for the entire process and
many other procedural issues. Arbitration affords a flexibility that
courts, governed appropriately by more directive laws and rules,
typically cannot provide.
Selecting the decision-maker
o A potential benefit of arbitration relates to the fact that the parties can
select their arbitrators and thereby choose decision-makers with
qualifications tailored to the needs of the dispute. These desired
qualifications can include attributes such as subject matter expertise,
temperament, and commitment and ability to conduct an efficient,
cost-effective arbitration. At the same time, certain types of cases seem
to wind up in particular federal court districts which have developed
considerable subject matter expertise (e.g. patent infringement cases in
the Eastern District of Texas, pharmaceutical cases in New Jersey).
Exposure of confidential information
o Litigated cases typically produce some type of public hearing(s) and/or
public record; arbitration can allow parties to avoid such an open
platform. Even with the use of Protective Orders that limit access to
confidential information, sensitive information is more difficult to
conceal with litigation. The ability to keep this kind of information
private can prove beneficial.
Harmful to the relationship between disputing parties
o All cases are unique, but in general, litigation typically is more
antagonistic and may lead to strained or severed relationships between
the parties. Arbitration can be less combative.
Accumulation of additional legal fees and attorney fees
o Legal fees and attorney fees are significant to litigants, and vary
generally with the length of time required to adjudicate disputes.
Other things equal, the longer things take, the greater the fees, so that
parties choosing the federal court system over arbitration are subject to
additional ancillary costs just based on the fact that the process takes
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x

x

longer. Moreover a court trial can often take longer than an arbitration
hearing because procedures followed in court like evidentiary
objections, voir dire, jury charges, proposed findings of fact,
authentication of documents, qualification of experts and the like are
often streamlined to save time and cost in arbitration where those
procedures are not required.
Loss of time, energy, and focus of company executives and employees
o Because litigation to trial and through appeal takes approximately 1221 months longer than arbitration, the choice of litigation over
arbitration imposes burdens on executives, managers, and/or
employees that are at the expense of revenue-generating business
opportunities.
Benefits for international disputes
o Arbitration may provide a uniquely detached and neutral forum for
dispute resolution decision makers and assure adherence to the rule of
law in a familiar procedural setting. Moreover, arbitration permits the
parties to choose adjudicators with the necessary expertise to decide a
cross-border dispute, including knowledge of more than one legal
system, ability to harmonize cultural differences, and fluency in more
than one language. The New York Convention enables enforcement of
international arbitration agreements and awards across borders in more
than 150 countries. In contrast, judgments of national courts are more
difficult and often impossible to enforce in other countries.
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III. SUMMARY AND CONCLUSIONS
“Justice delayed is justice denied” is a long-standing legal maxim that aligns well with economic
theory. The concept is a simple one: A party that experiences compensable economic injury is
effectively denied redress if resolution takes too long. State-mandated statutory interest rates are
typically lower than the average rate of return that could be earned by investing capital at risk
due to litigation. This means that plaintiffs often are not made whole even when statutory interest
is awarded. Reducing the amount of time required to resolve disputes represents an important
way to mitigate economic losses associated with litigation. Further, while statutory interest
compensates the claimant who wins, the defendant is never compensated for its inability to use
capital tied up in litigation. This means that defendants no less than plaintiffs have an incentive
to speed up the process.
Arbitration represents one way in which the pace of dispute resolution can be accelerated.
Significant differences in time required exist between the onset of a dispute and a final
determination when the choice is between the federal courts and arbitration. On average, federal
courts take much longer to resolve by trial and appeal than arbitration by the AAA. These
differences are systematic across almost all states and sections of the country and are especially
significant in the states with the highest arbitration and federal court caseloads. In light of these
differences and the economic costs associated with delay, other things equal, parties would be
well-advised to consider arbitration for dispute resolution.
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APPENDIX
DESCRIPTION OF DATA
DATA FROM THE UNITED STATES COURTS GOVERNMENT WEBSITE
1. Tables C-5, “U.S. District Courts – Median Time Intervals From Filing to Disposition
of Civil Cases Terminated, by District and Method of Disposition, During the 12Month Periods Ending December 31, 2011 through 2015.”36
x

x

x

From Tables C-5, we ascertain i) the total number of U.S. District Court civil
cases terminated each year and ii) the median time interval from the date a
case was filed to the date trial begins (i.e. “filing to trial”).37
Tables C-5 exclude cases relating to land condemnations, prisoner petitions,
deportation reviews, recovery of overpayments, and enforcement of
judgments.
Information in Tables C-5 is available at three levels – district(s) within each
state or territory; circuits (i.e. appellate courts); and overall total.38

36

See: http://www.uscourts.gov/sites/default/files/statistics_import_dir/C05Dec11.pdf;
http://www.uscourts.gov/sites/default/files/statistics_import_dir/C05Dec12.pdf;
http://www.uscourts.gov/sites/default/files/statistics_import_dir/C05Dec13.pdf;
http://www.uscourts.gov/sites/default/files/c05dec14_0.pdf; and
http://www.uscourts.gov/sites/default/files/data_tables/stfj_c5_1231.2015.pdf.

37

“Explanation of Selected Terms” (http://www.uscourts.gov/sites/default/files/explanation-of-selected-termsseptember-2014_0.pdf).
Our use of “filing to trial” is conservative given the time between the start of trial and the rendering of a final
judgment as judges may take weeks or months to issue a judgment after a bench trial. Further, post-trial motion
practice following a jury trial in civil cases also may take weeks or months before a final judgment is rendered.

38

Some states have more than one district court (e.g. California and New York both have four district courts).
When a state has two or more district courts, we calculate the average time required from filing to trial for the
districts within that state. For example, in California, median time required from filing to trial in 2015 is 28.1
months (shown at Line 5 of Table 2.5), which is the average of time required from filing to trial for the Northern
District of California (26.7 months), the Eastern District of California (30.6 months), the Central District of
California (20.9 months), and the Southern District of California (34.1 months). See Table C-5, U.S. District
Courts - Median Time Intervals From Filing to Disposition of Civil Cases Terminated, by District and Method of
Disposition, During the 12-Month Period Ending December 31, 2015.
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2. Tables B-4, titled “U.S. Courts of Appeals – Median Time Intervals in Months for
Merit Terminations of Appeals, by Circuit, During the 12-Month Periods Ending
September 30, 2011 through 2015.”39
x

x

x

39

From Tables B-4, we ascertain the median time interval from filing of notice
of appeal to last opinion or final order in appellate court (i.e. filing of appeal
through conclusion of appeal).40
We combine data for (a) filing to trial and (b) filing of appeal through
conclusion of appeal in order to calculate the duration of time required
between initial filing and the conclusion of appeal (i.e. “filing through
appeal”).41
Tables B-4 do not include data from the U.S. Court of Appeals for the Federal
Circuit (“Federal Circuit”).42 We do not believe that this omission impacts our
results.

See: http://www.uscourts.gov/sites/default/files/statistics_import_dir/B04Sep11.pdf;
http://www.uscourts.gov/sites/default/files/statistics_import_dir/B04Sep12.pdf;
http://www.uscourts.gov/sites/default/files/statistics_import_dir/B04Sep13.pdf;
http://www.uscourts.gov/sites/default/files/statistics_import_dir/B04Sep14.pdf; and
http://www.uscourts.gov/sites/default/files/data_tables/B04Sep15.pdf.
Our understanding is that Tables C-5 pertain to civil cases only, while Tables B-4 pertain to both civil and
criminal cases. Anecdotal evidence suggests that appeals of criminal cases take less time to resolve than appeals
of civil matters. Also, the gap between the end of a trial and the onset of an appeal typically is greater in civil
than in criminal cases. Accordingly, use of data contained in Tables B-4 in conjunction with data contained in
Tables C-5 is appropriate and probably conservative. See, for example:
The Honorable Carl West Anderson, “Are the American Bar Association’s Time Standards Relevant for
California Courts of Appeal?” University of San Francisco Law Review, Winter 1993, p. 3.
Stephenson, Gail S., “Reaching the Top of the Docket: Louisiana’s Preference System,” Loyola Law Review,
Spring 2010, p. 50.
Krown, Lexia B., “Clarity as the Last Resort? Why Federal Rule of Appellate Procedure 4 Should and Could
Stipulate Which Judgments are ‘Final’,” Ohio State Law Journal, 2009, pp. 2 and 15.

40

In Table B-4 for 2011, this is described as median time interval “from filing of notice of appeal to final
disposition.”
The docket date is used to calculate median time intervals instead of “from filing of notice of appeal” for original
proceedings, miscellaneous applications, and appeals from administrative agencies. See Tables B-4 for 20122015.

41

The calculation of filing through appeal is conservative given the gap in time between the start of a trial on the
one hand and the filing of notice of appeal on the other. For example, in district court civil cases, parties have 30
days to file an appeal after an entry of judgment is made (or 60 days if the United States is a party). See, for
example:
Rule 4, Appeal as of Right – When Taken (https://www.law.cornell.edu/rules/frap/rule_4).
U.S. Court of Appeals for the Fourth Circuit, Appellate Procedure Guide, December 2016
(http://www.ca4.uscourts.gov/AppellateProcedureGuide/General_Provisions/APG-appellatedeadlines.html).
Federal Rules of Appellate Procedure, Ninth Circuit Rules, Circuit Advisory Committee Notes
(http://cdn.ca9.uscourts.gov/datastore/uploads/rules/rules.htm).

42

The Federal Circuit is unique compared with the other twelve Circuit Courts of Appeals in that it has nationwide
jurisdiction in a variety of areas, including international trade, government contracts, patents, trademarks, certain
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x

o While systematic Federal Circuit data are difficult to obtain, a business
litigation article released by Quinn Emanuel Trial Lawyers notes that
“the Federal Circuit’s median disposition time is in line with many of
the other circuits.”43
Information in Tables B-4 is available at two levels – circuits and overall total.

money claims against the U.S. Government, federal personnel, veterans’ benefits, and public safety officers’
benefits claims. More than half of the cases administered by the Federal Circuit involve administrative law,
while intellectual property and monetary damages against the U.S. Government account for approximately 31
percent and 11 percent, respectively. See United States Court of Appeals for the Federal Circuit, Court
Jurisdiction, U.S. Courts website (http://www.cafc.uscourts.gov/the-court/court-jurisdiction).
43

“Article: March 2013 Appellate Update – The Appellate Timetable,” Business Litigation Reports, Quinn
Emanuel Trial Lawyers (http://www.quinnemanuel.com/the-firm/news-events/article-march-2013-appellateupdate-the-appellate-timetable/).
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DATA FROM AMERICAN ARBITRATION ASSOCIATION (AAA)
3. AAA provided Micronomics with data for its arbitration cases closed between 2011
and 2015.44
x

x

From these data, we calculate the annual median time required from filing to
final resolution in cases determined in arbitration at the American Arbitration
Association (i.e. “filing to award”).
o We calculate filing to award for all cases in the data with the status
“awarded,” i.e. the case was determined in arbitration at the AAA.45
 Our calculation of median time interval from filing to award is
based on the timing of the award.
o We include only AAA and ICDR arbitration cases that had claimed
amounts of at least $75,000.46 This matches our treatment of district
court cases with subject matter jurisdiction over disputes where at least
$75,000 is involved.
AAA informed us that its data include cases related to business-to-business,
construction, employment, and consumers, its data exclude cases related to
labor, no-fault insurance in New York, and automobile accident claims in
Illinois.47

44

Length of time for filing to trial in federal cases and filing to award in AAA arbitration is based on calendar year
data; length of time for filing of appeal through conclusion of appeal in federal cases is provided on a fiscal year
basis. Since all data cover a full year, this difference does not materially affect our analysis.

45

AAA cases with status of administrative, dismissal based on settlement, withdrawn, settled, or otherwise closed
without going to award are not used to calculate median time from filing to award because they were resolved in
another manner (e.g. before a final decision was made in arbitration at the AAA).

46

We have been informed by AAA that most of its data utilized in this report pertain to the domestic United States;
some cases were administered by AAA’s international division, the International Centre for Dispute Resolution.

47

Of the 7,416 AAA arbitration cases that went to award from 2011 through 2015, only 637 (or 8.6%) are
consumer cases.
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TABLE 1
CASELOAD FOR TOP 10 STATES
AAA ARBITRATION CASES GOING TO AWARD AND U.S. DISTRICT COURT CIVIL CASES
2015
Arbitration1
State or Territory
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.

California
New York
Texas
Florida
Pennsylvania
Maryland
Georgia
New Jersey
Michigan
Illinois
Delaware
Ohio
Louisiana
Arizona
Alabama
Connecticut
Missouri
District of Columbia
Tennessee
Colorado
North Carolina
Virginia
Minnesota
Washington
Massachusetts
Mississippi
Arkansas
Nevada
Oklahoma
South Carolina
Iowa
Kentucky
Kansas
North Dakota
Puerto Rico
Utah
Hawaii
Indiana
New Mexico
Nebraska
Oregon
Virgin Islands
Wisconsin
Idaho
Maine
Montana
New Hampshire
West Virginia
Rhode Island
Vermont
Alaska
Guam
South Dakota
Wyoming
N/A3

Caseload

U.S. District Courts2
Percent of Total

State or Territory

191
167
156
76
68
52
47
47
41
37
34
34
28
27
25
25
25
24
24
21
21
19
18
18
17
14
8
8
8
7
6
6
5
5
5
5
4
4
4
3
3
3
3
2
2
2
2
2
1
1
20

13.9%
12.1%
11.3%
5.5%
4.9%
3.8%
3.4%
3.4%
3.0%
2.7%
2.5%
2.5%
2.0%
2.0%
1.8%
1.8%
1.8%
1.7%
1.7%
1.5%
1.5%
1.4%
1.3%
1.3%
1.2%
1.0%
0.6%
0.6%
0.6%
0.5%
0.4%
0.4%
0.4%
0.4%
0.4%
0.4%
0.3%
0.3%
0.3%
0.2%
0.2%
0.2%
0.2%
0.1%
0.1%
0.1%
0.1%
0.1%
0.1%
0.1%
0.0%
0.0%
0.0%
0.0%
1.5%

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.

56. Top-10 Total

882

64.1%

57. Overall Total

1,375

100.0%

Percent of Total

22,451
19,233
16,011
13,962
13,813
13,770
13,406
8,956
8,089
5,531
5,046
4,907
4,867
4,104
3,847
3,338
3,228
3,107
2,993
2,935
2,779
2,774
2,719
2,371
2,345
2,341
2,338
2,165
2,025
1,887
1,794
1,777
1,771
1,745
1,737
1,630
1,104
1,085
1,017
1,008
797
553
551
496
470
421
419
407
251
237
217
211
195
31
26

10.3%
8.9%
7.4%
6.4%
6.4%
6.3%
6.2%
4.1%
3.7%
2.5%
2.3%
2.3%
2.2%
1.9%
1.8%
1.5%
1.5%
1.4%
1.4%
1.4%
1.3%
1.3%
1.3%
1.1%
1.1%
1.1%
1.1%
1.0%
0.9%
0.9%
0.8%
0.8%
0.8%
0.8%
0.8%
0.8%
0.5%
0.5%
0.5%
0.5%
0.4%
0.3%
0.3%
0.2%
0.2%
0.2%
0.2%
0.2%
0.1%
0.1%
0.1%
0.1%
0.1%
0.0%
0.0%

56. Top-10 Total

135,222

62.2%

57. Overall Total

217,288

100.0%
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California
New York
Florida
Illinois
West Virginia
Pennsylvania
Texas
Ohio
New Jersey
Georgia
Minnesota
Michigan
Louisiana
Indiana
Missouri
Washington
Maryland
Tennessee
Alabama
Virginia
North Carolina
Kansas
Massachusetts
Colorado
Arizona
South Carolina
Oklahoma
Nevada
Kentucky
Arkansas
Oregon
District of Columbia
Mississippi
Connecticut
Wisconsin
Delaware
Iowa
Puerto Rico
New Mexico
Utah
Rhode Island
South Dakota
Hawaii
Nebraska
Maine
New Hampshire
Idaho
Montana
Vermont
Alaska
Virgin Islands
Wyoming
North Dakota
Guam
Northern Mariana Islands

Caseload
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TABLE 1
CASELOAD FOR TOP 10 STATES
AAA ARBITRATION CASES GOING TO AWARD AND U.S. DISTRICT COURT CIVIL CASES
2015
Arbitration1
State or Territory

U.S. District Courts2

Caseload

Notes:

Percent of Total

State or Territory

Caseload

1

Entries reflect number of cases in 2015 that went to award in arbitration at the AAA
and include cases related to business-to-business, construction, employment,
and consumers; data exclude cases related to labor, no-fault insurance
in New York, and automobile accident claims in Illinois. Entries include cases with
claimed amounts of at least $75,000.

2

Entries reflect number of cases terminated in 2015 and exclude criminal cases,
prisoner petitions, land condemnations, deportation reviews, recovery of
overpayments, and enforcement of judgments. Terminated cases include
cases going to trial and cases disposed of prior to trial.

3

N/A -- not available.

Percent of Total

Sources: American Arbitration Association Statistics for arbitrations closed 2011-2015.
Table C-5, U.S. District Courts - Median Time Intervals From Filing to Disposition of
Civil Cases Terminated, by District and Method of Disposition, During the 12-Month
Period Ending December 31, 2015 (Data from Administrative Office of
the U.S. Courts on behalf of the Federal Judiciary).
"Explanation of Selected Terms" (http://www.uscourts.gov/sites/
default/files/explanation-of-selected-terms-september-2014_0.pdf).
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TABLE 2.1
MEDIAN TIME REQUIRED
U.S. DISTRICT COURT CASES GOING TO TRIAL V.
AAA ARBITRATION CASES GOING TO AWARD
2011

State or Territory

U.S. District
Courts, Filing to
Trial1

Arbitration,
Filing to
Award2

Additional Time
Required to Trial

(Months)
(1)
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
District of Columbia
Florida
Georgia
Guam
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Northern Mariana Islands
Ohio
Oklahoma

(1) - (2)
(3)

(2)
17.3
N/A3
24.0
18.8
25.9
27.5
38.6
25.5
37.6
17.6
27.7
N/A3
23.3
20.8
27.7
30.0
23.5
27.1
26.0
24.3
N/A3
25.2
25.2
22.2
26.0
23.3
19.8
N/A3
21.2
34.1
22.8
35.5
17.0
31.0
19.5
N/A3
N/A3
23.8
19.6
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11.4
14.1
10.1
12.2
11.3
10.7
9.0
12.0
10.6
10.7
11.0
N/A3
7.4
17.1
15.1
11.1
8.3
12.3
7.9
10.3
4.9
6.6
11.3
10.1
9.9
9.9
8.9
13.6
11.8
13.3
6.6
10.5
15.3
11.2
10.3
8.0
N/A3
9.9
9.5

5.9
N/A3
13.9
6.6
14.6
16.8
29.6
13.5
27.0
6.9
16.7
N/A3
15.9
3.7
12.6
18.9
15.2
14.8
18.1
14.0
N/A3
18.6
13.9
12.1
16.1
13.4
10.9
N/A3
9.4
20.8
16.2
25.0
1.7
19.8
9.2
N/A3
N/A3
13.9
10.1
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TABLE 2.1
MEDIAN TIME REQUIRED
U.S. DISTRICT COURT CASES GOING TO TRIAL V.
AAA ARBITRATION CASES GOING TO AWARD
2011
U.S. District
Courts, Filing to
Trial1

State or Territory

Arbitration,
Filing to
Award2

Additional Time
Required to Trial

(Months)
(1)
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.

Oregon
Pennsylvania
Puerto Rico
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virgin Islands
Virginia
Washington
West Virginia
Wisconsin
Wyoming

(2)
26.1
25.4
26.0
N/A3
22.4
30.7
27.2
21.5
29.1
N/A3
61.2
13.6
21.2
19.9
23.9
12.8

Notes:

(1) - (2)
(3)
9.3
8.2
17.7
12.2
15.0
9.3
12.2
10.7
10.7
5.8
14.6
9.5
11.9
10.0
12.3
12.2

1

Filing to trial reflects median time from filing to start of trial
in civil cases. Data exclude criminal cases, prisoner petitions,
land condemnations, deportation reviews, recovery of
overpayments, and enforcement of judgments.

2

Filing to award reflects median time from filing to award in
cases determined in arbitration at the AAA. Data include
cases related to business-to-business, construction,
employment, and consumers; data exclude cases related
to labor, no-fault insurance in New York, and automobile
accident claims in Illinois. Entries include cases with
claimed amounts of at least $75,000.

3

N/A -- not available.

16.8
17.2
8.3
N/A3
7.4
21.4
15.0
10.8
18.4
N/A3
46.6
4.1
9.3
9.9
11.6
0.6

Sources: Table C-5, U.S. District Courts - Median Time Intervals From Filing
to Disposition of Civil Cases Terminated, by District and Method of
Disposition, During the 12-Month Period Ending December 31, 2011
(Data from Administrative Office of the U.S. Courts
on behalf of the Federal Judiciary).
"Explanation of Selected Terms" (http://www.uscourts.gov/sites/
default/files/explanation-of-selected-terms-september-2014_0.pdf).
American Arbitration Association Statistics for arbitrations closed
2011-2015.
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TABLE 2.2
MEDIAN TIME REQUIRED
U.S. DISTRICT COURT CASES GOING TO TRIAL V.
AAA ARBITRATION CASES GOING TO AWARD
2012

State or Territory

U.S. District
Courts, Filing to
Trial1

Arbitration,
Filing to
Award2

Additional Time
Required to Trial

(Months)
(1)
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
District of Columbia
Florida
Georgia
Guam
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Northern Mariana Islands
Ohio
Oklahoma

(1) - (2)
(3)

(2)
21.7
N/A3
29.1
17.7
26.3
23.1
32.9
34.9
50.3
18.6
23.6
N/A3
13.4
29.6
30.1
26.0
N/A3
24.2
N/A3
25.6
N/A3
30.1
28.6
23.5
23.4
20.4
23.0
N/A3
23.0
36.8
23.3
32.3
24.0
35.0
26.9
N/A3
N/A3
26.2
18.4
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17.0
14.6
10.6
18.6
12.5
11.6
13.7
12.5
10.7
11.2
8.1
N/A3
6.6
16.6
12.7
10.3
17.5
11.0
17.7
12.0
8.9
7.5
11.5
13.0
12.5
11.3
11.6
9.5
10.8
13.8
7.4
10.1
10.2
12.4
9.8
16.0
N/A3
11.8
9.8

4.7
N/A3
18.5
(0.9)
13.8
11.5
19.2
22.4
39.6
7.4
15.5
N/A3
6.8
13.0
17.4
15.7
N/A3
13.2
N/A3
13.6
N/A3
22.6
17.1
10.5
10.9
9.1
11.4
N/A3
12.2
23.0
15.9
22.2
13.8
22.6
17.1
N/A3
N/A3
14.4
8.6
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TABLE 2.2
MEDIAN TIME REQUIRED
U.S. DISTRICT COURT CASES GOING TO TRIAL V.
AAA ARBITRATION CASES GOING TO AWARD
2012
U.S. District
Courts, Filing to
Trial1

State or Territory

Arbitration,
Filing to
Award2

Additional Time
Required to Trial

(Months)
(1)
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.

Oregon
Pennsylvania
Puerto Rico
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virgin Islands
Virginia
Washington
West Virginia
Wisconsin
Wyoming

(2)
22.2
25.1
29.0
31.2
27.3
N/A3
26.1
20.8
38.8
N/A3
25.7
12.4
22.3
19.7
15.9
N/A3

Notes:

(1) - (2)
(3)
14.5
9.7
44.0
23.0
15.2
4.2
11.2
13.2
9.3
N/A3
8.8
9.2
11.5
32.7
9.8
7.3

1

Filing to trial reflects median time from filing to start of trial
in civil cases. Data exclude criminal cases, prisoner petitions,
land condemnations, deportation reviews, recovery of
overpayments, and enforcement of judgments.

2

Filing to award reflects median time from filing to award in
cases determined in arbitration at the AAA. Data include
cases related to business-to-business, construction,
employment, and consumers; data exclude cases related
to labor, no-fault insurance in New York, and automobile
accident claims in Illinois. Entries include cases with
claimed amounts of at least $75,000.

3

N/A -- not available.

7.7
15.4
(15.0)
8.2
12.1
N/A3
14.9
7.6
29.5
N/A3
16.9
3.2
10.8
(13.0)
6.1
N/A3

Sources: Table C-5, U.S. District Courts - Median Time Intervals From Filing
to Disposition of Civil Cases Terminated, by District and Method of
Disposition, During the 12-Month Period Ending December 31, 2012
(Data from Administrative Office of the U.S. Courts
on behalf of the Federal Judiciary).
"Explanation of Selected Terms" (http://www.uscourts.gov/sites/
default/files/explanation-of-selected-terms-september-2014_0.pdf).
American Arbitration Association Statistics for arbitrations closed
2011-2015.
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TABLE 2.3
MEDIAN TIME REQUIRED
U.S. DISTRICT COURT CASES GOING TO TRIAL V.
AAA ARBITRATION CASES GOING TO AWARD
2013

State or Territory

U.S. District
Courts, Filing to
Trial1

Arbitration,
Filing to
Award2

Additional Time
Required to Trial

(Months)
(1)
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
District of Columbia
Florida
Georgia
Guam
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Northern Mariana Islands
Ohio
Oklahoma

(1) - (2)
(3)

(2)
22.5
N/A3
30.4
21.0
25.0
24.9
33.3
31.3
34.2
20.4
22.7
N/A3
15.0
24.8
29.1
28.6
23.3
28.5
36.7
28.3
N/A3
22.0
31.1
27.9
22.0
22.3
20.2
N/A3
23.1
41.9
N/A3
35.7
25.1
41.2
23.6
N/A3
N/A3
26.6
17.3
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15.2
9.2
15.5
4.8
12.7
8.7
10.7
13.7
10.7
11.1
9.8
N/A3
N/A3
11.1
14.6
11.8
14.3
15.2
7.4
15.5
13.2
8.1
12.0
10.2
10.3
9.7
9.0
6.4
4.5
15.8
8.8
10.8
10.8
11.8
9.7
10.3
N/A3
9.2
12.4

7.3
N/A3
14.9
16.2
12.3
16.2
22.6
17.6
23.5
9.3
12.9
N/A3
N/A3
13.7
14.5
16.8
9.0
13.3
29.3
12.8
N/A3
13.9
19.1
17.7
11.7
12.6
11.2
N/A3
18.6
26.1
N/A3
24.9
14.3
29.4
13.9
N/A3
N/A3
17.4
4.9
Micronomics

61

TABLE 2.3
MEDIAN TIME REQUIRED
U.S. DISTRICT COURT CASES GOING TO TRIAL V.
AAA ARBITRATION CASES GOING TO AWARD
2013
U.S. District
Courts, Filing to
Trial1

State or Territory

Arbitration,
Filing to
Award2

Additional Time
Required to Trial

(Months)
(1)
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.

Oregon
Pennsylvania
Puerto Rico
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virgin Islands
Virginia
Washington
West Virginia
Wisconsin
Wyoming

(2)
21.7
23.0
18.5
31.9
23.6
N/A3
25.7
22.3
37.6
N/A3
44.1
13.1
19.4
N/A3
17.3
N/A3

Notes:

(1) - (2)
(3)
10.3
13.2
17.5
11.9
12.7
14.8
10.4
13.5
13.5
12.0
16.1
12.1
10.5
9.7
11.2
13.6

1

Filing to trial reflects median time from filing to start of trial
in civil cases. Data exclude criminal cases, prisoner petitions,
land condemnations, deportation reviews, recovery of
overpayments, and enforcement of judgments.

2

Filing to award reflects median time from filing to award in
cases determined in arbitration at the AAA. Data include
cases related to business-to-business, construction,
employment, and consumers; data exclude cases related
to labor, no-fault insurance in New York, and automobile
accident claims in Illinois. Entries include cases with
claimed amounts of at least $75,000.

3

N/A -- not available.

11.4
9.8
1.0
20.0
10.9
N/A3
15.3
8.8
24.1
N/A3
28.0
1.0
8.9
N/A3
6.1
N/A3

Sources: Table C-5, U.S. District Courts - Median Time Intervals From Filing
to Disposition of Civil Cases Terminated, by District and Method of
Disposition, During the 12-Month Period Ending December 31, 2013
(Data from Administrative Office of the U.S. Courts
on behalf of the Federal Judiciary).
"Explanation of Selected Terms" (http://www.uscourts.gov/sites/
default/files/explanation-of-selected-terms-september-2014_0.pdf).
American Arbitration Association Statistics for arbitrations closed
2011-2015.
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TABLE 2.4
MEDIAN TIME REQUIRED
U.S. DISTRICT COURT CASES GOING TO TRIAL V.
AAA ARBITRATION CASES GOING TO AWARD
2014

State or Territory

U.S. District
Courts, Filing to
Trial1

Arbitration,
Filing to
Award2

Additional Time
Required to Trial

(Months)
(1)
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
District of Columbia
Florida
Georgia
Guam
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Northern Mariana Islands
Ohio
Oklahoma

(1) - (2)
(3)

(2)
22.7
N/A3
27.5
19.7
29.5
29.9
39.4
34.2
53.6
17.6
29.3
N/A3
18.0
23.4
33.7
26.6
N/A3
23.5
23.1
27.0
25.5
19.1
25.3
25.9
23.7
22.4
29.8
24.5
29.7
32.2
N/A3
36.4
27.4
35.1
25.1
N/A3
N/A3
17.3
16.0
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22.7
9.6
8.1
15.6
13.2
13.8
11.1
4.6
13.2
11.2
11.2
6.6
27.4
7.7
13.3
12.4
16.6
5.9
10.0
24.4
8.5
7.3
12.4
16.6
10.5
9.0
10.2
8.9
12.6
10.6
10.6
13.2
14.3
13.3
11.9
9.7
N/A3
9.2
12.1

N/A3
19.4
4.1
16.3
16.1
28.3
29.6
40.4
6.4
18.1
N/A3
(9.4)
15.7
20.4
14.2
N/A3
17.6
13.1
2.6
17.0
11.8
12.9
9.3
13.2
13.4
19.6
15.6
17.1
21.6
N/A3
23.2
13.1
21.8
13.2
N/A3
N/A3
8.1
3.9
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TABLE 2.4
MEDIAN TIME REQUIRED
U.S. DISTRICT COURT CASES GOING TO TRIAL V.
AAA ARBITRATION CASES GOING TO AWARD
2014
U.S. District
Courts, Filing to
Trial1

State or Territory

Arbitration,
Filing to
Award2

Additional Time
Required to Trial

(Months)
(1)
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.

Oregon
Pennsylvania
Puerto Rico
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virgin Islands
Virginia
Washington
West Virginia
Wisconsin
Wyoming

(2)
20.8
25.0
29.8
N/A3
27.8
30.0
37.4
24.2
35.4
N/A3
38.2
14.9
25.6
N/A3
22.9
22.9

Notes:

(1) - (2)
(3)
11.3
8.4
25.3
9.6
10.6
10.4
12.9
12.3
13.6
N/A3
25.2
13.5
11.6
8.7
12.2
12.4

1

Filing to trial reflects median time from filing to start of trial
in civil cases. Data exclude criminal cases, prisoner petitions,
land condemnations, deportation reviews, recovery of
overpayments, and enforcement of judgments.

2

Filing to award reflects median time from filing to award in
cases determined in arbitration at the AAA. Data include
cases related to business-to-business, construction,
employment, and consumers; data exclude cases related
to labor, no-fault insurance in New York, and automobile
accident claims in Illinois. Entries include cases with
claimed amounts of at least $75,000.

3

N/A -- not available.

9.5
16.6
4.5
N/A3
17.2
19.6
24.5
11.9
21.8
N/A3
13.0
1.4
14.0
N/A3
10.7
10.5

Sources: Table C-5, U.S. District Courts - Median Time Intervals From Filing
to Disposition of Civil Cases Terminated, by District and Method of
Disposition, During the 12-Month Period Ending December 31, 2014
(Data from Administrative Office of the U.S. Courts
on behalf of the Federal Judiciary).
"Explanation of Selected Terms" (http://www.uscourts.gov/sites/
default/files/explanation-of-selected-terms-september-2014_0.pdf).
American Arbitration Association Statistics for arbitrations closed
2011-2015.
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TABLE 2.5
MEDIAN TIME REQUIRED
U.S. DISTRICT COURT CASES GOING TO TRIAL V.
AAA ARBITRATION CASES GOING TO AWARD
2015

State or Territory

U.S. District
Courts, Filing to
Trial1

Arbitration,
Filing to
Award2

Additional Time
Required to Trial

(Months)
(1)
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
District of Columbia
Florida
Georgia
Guam
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Northern Mariana Islands
Ohio
Oklahoma

(1) - (2)
(3)

(2)
25.1
N/A3
30.0
19.1
28.1
22.1
36.6
34.4
37.1
17.9
26.2
N/A3
20.8
N/A3
31.4
31.5
25.0
24.7
N/A3
26.7
23.7
28.5
33.4
19.3
31.7
23.6
21.0
N/A3
26.8
39.5
N/A3
39.3
28.4
30.9
24.9
N/A3
N/A3
28.6
15.4
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8.5
N/A3
13.2
9.7
13.2
10.1
6.7
4.9
11.5
11.6
12.8
N/A3
9.0
16.4
12.8
10.6
12.3
13.4
8.4
13.9
12.7
7.4
11.5
12.0
10.9
13.3
10.9
10.7
20.4
12.3
23.3
13.8
10.7
12.5
10.4
13.3
N/A3
10.6
9.3

16.6
N/A3
16.8
9.4
14.9
12.0
29.9
29.5
25.6
6.3
13.4
N/A3
11.8
N/A3
18.6
20.9
12.7
11.3
N/A3
12.8
11.0
21.1
21.9
7.3
20.8
10.3
10.1
N/A3
6.4
27.2
N/A3
25.5
17.7
18.4
14.5
N/A3
N/A3
18.0
6.1
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TABLE 2.5
MEDIAN TIME REQUIRED
U.S. DISTRICT COURT CASES GOING TO TRIAL V.
AAA ARBITRATION CASES GOING TO AWARD
2015
U.S. District
Courts, Filing to
Trial1

State or Territory

Arbitration,
Filing to
Award2

Additional Time
Required to Trial

(Months)
(1)
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.

Oregon
Pennsylvania
Puerto Rico
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virgin Islands
Virginia
Washington
West Virginia
Wisconsin
Wyoming

(2)
21.6
24.6
25.8
N/A3
28.8
N/A3
27.4
21.3
29.3
N/A3
N/A3
15.5
20.3
21.7
20.4
16.3

Notes:

(1) - (2)
(3)
16.1
11.7
22.3
13.9
10.3
N/A3
12.0
11.4
20.7
8.3
31.6
10.1
11.9
16.5
19.9
N/A3

1

Filing to trial reflects median time from filing to start of trial
in civil cases. Data exclude criminal cases, prisoner petitions,
land condemnations, deportation reviews, recovery of
overpayments, and enforcement of judgments.

2

Filing to award reflects median time from filing to award in
cases determined in arbitration at the AAA. Data include
cases related to business-to-business, construction,
employment, and consumers; data exclude cases related
to labor, no-fault insurance in New York, and automobile
accident claims in Illinois. Entries include cases with
claimed amounts of at least $75,000.

3

N/A -- not available.

5.5
12.9
3.5
N/A3
18.5
N/A3
15.4
9.9
8.6
N/A3
N/A3
5.4
8.4
5.2
0.5
N/A3

Sources: Table C-5, U.S. District Courts - Median Time Intervals From Filing
to Disposition of Civil Cases Terminated, by District and Method of
Disposition, During the 12-Month Period Ending December 31, 2015
(Data from Administrative Office of the U.S. Courts
on behalf of the Federal Judiciary).
"Explanation of Selected Terms" (http://www.uscourts.gov/sites/
default/files/explanation-of-selected-terms-september-2014_0.pdf).
American Arbitration Association Statistics for arbitrations closed
2011-2015.
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TABLE 3
MEDIAN TIME REQUIRED
U.S. DISTRICT COURT CIVIL CASES GOING TO TRIAL
STATES WITH HIGHEST CASELOAD IN 2015
2011 - 2015

Time Required, Filing to Trial (by State)
State

2011

2012

2013

2014

2015

(4)

(5)

(Months)
(1)
1.
2.
3.
4.
5.
6.
7.
8.

California
New York
Texas
Florida
Pennsylvania
Georgia
New Jersey
Illinois

25.9
31.0
21.5
17.6
25.4
27.7
35.5
27.7

(2)
26.3
35.0
20.8
18.6
25.1
23.6
32.3
30.1

(3)
25.0
41.2
22.3
20.4
23.0
22.7
35.7
29.1

29.5
35.1
24.2
17.6
25.0
29.3
36.4
33.7

28.1
30.9
21.3
17.9
24.6
26.2
39.3
31.4

Sources: Micronomics Table 1, "Caseload for Top 10 States, AAA Arbitration Cases
Going to Award and U.S. District Court Civil Cases, 2015."
Tables C-5, U.S. District Courts - Median Time Intervals From Filing
to Disposition of Civil Cases Terminated, by District and Method of
Disposition, During the 12-Month Periods Ending December 31, 2011
through 2015 (Data from Administrative Office of the U.S. Courts
on behalf of the Federal Judiciary).
"Explanation of Selected Terms" (http://www.uscourts.gov/sites/
default/files/explanation-of-selected-terms-september-2014_0.pdf).
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TABLE 4
MEDIAN TIME REQUIRED
AAA ARBITRATION CASES GOING TO AWARD
STATES WITH HIGHEST CASELOAD IN 2015
2011 - 2015

Time Required, Filing to Award (by State)
State

2011

2012

2013

2014

2015

(4)

(5)

(Months)
(1)
1.
2.
3.
4.
5.
6.
7.
8.

California
New York
Texas
Florida
Pennsylvania
Georgia
New Jersey
Illinois

(2)

11.3
11.2
10.7
10.7
8.2
11.0
10.5
15.1

12.5
12.4
13.2
11.2
9.7
8.1
10.1
12.7

(3)
12.7
11.8
13.5
11.1
13.2
9.8
10.8
14.6

13.2
13.3
12.3
11.2
8.4
11.2
13.2
13.3

13.2
12.5
11.4
11.6
11.7
12.8
13.8
12.8

Note: Entries reflect median time from filing to award in cases determined
in arbitration at the AAA.
Sources: Micronomics Table 1, "Caseload for Top 10 States, AAA Arbitration Cases
Going to Award and U.S. District Court Civil Cases, 2015."
American Arbitration Association Statistics for arbitrations closed 2011-2015.
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TABLE 5
ADDITIONAL TIME REQUIRED
U.S. DISTRICT COURT CIVIL CASES GOING TO TRIAL V.
AAA ARBITRATION CASES GOING TO AWARD
STATES WITH HIGHEST CASELOAD IN 2015
2011 - 2015

Additional Time Required to Trial (by State)
State

2011

2012

2013

2014

2015

(4)

(5)

(Months)
(1)
1.
2.
3.
4.
5.
6.
7.
8.

California
New York
Texas
Florida
Pennsylvania
Georgia
New Jersey
Illinois

9. Average

(2)

(3)

14.6
19.8
10.8
6.9
17.2
16.7
25.0
12.6

13.8
22.6
7.6
7.4
15.4
15.5
22.2
17.4

12.3
29.4
8.8
9.3
9.8
12.9
24.9
14.5

16.3
21.8
11.9
6.4
16.6
18.1
23.2
20.4

14.9
18.4
9.9
6.3
12.9
13.4
25.5
18.6

15.5

15.2

15.2

16.8

15.0

Sources: Micronomics Table 3, "Median Time Required, U.S. District Court Civil Cases
Going to Trial, States with Highest Caseload in 2015, 2011 - 2015."
Micronomics Table 4, "Median Time Required, AAA Arbitration Cases
Going to Award, States with Highest Caseload in 2015, 2011 - 2015."
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TABLE 6
MEDIAN TIME REQUIRED
U.S. DISTRICT AND APPELLATE COURT CASES
GOING THROUGH APPEAL
STATES WITH HIGHEST CASELOAD IN 2015
2011 - 2015

Time Required, Filing through Appeal (by State)
State

Circuit

2011

2012

2013

2014

2015

(4)

(5)

(Months)
(1)
1.
2.
3.
4.
5.
6.
7.
8.

California
New York
Texas
Florida
Pennsylvania
Georgia
New Jersey
Illinois

9th
2nd
5th
11th
3rd
11th
3rd
7th

43.3
43.1
31.7
26.2
35.1
36.3
45.2
37.3

(2)
41.6
47.2
29.8
25.8
32.8
30.8
40.0
38.4

(3)
38.3
51.6
31.6
28.0
29.3
30.3
42.0
37.1

41.9
45.7
33.1
24.7
31.4
36.4
42.8
40.8

42.2
41.1
30.7
25.3
33.0
33.6
47.7
38.6

Note: Time required from filing in lower court through appeal is calculated
by adding the median times for (a) filing in lower court to trial in each
state listed and (b) filing of notice of appeal through last opinion or
final order in each circuit court (i.e. appellate court) associated with
each state listed.
Sources: Micronomics Table 1, "Caseload for Top 10 States, AAA Arbitration
Cases Going to Award and U.S. District Court Civil Cases, 2015."
Tables C-5, U.S. District Courts - Median Time Intervals From Filing
to Disposition of Civil Cases Terminated, by District and Method of
Disposition, During the 12-Month Periods Ending December 31, 2011
through 2015 (Data from Administrative Office of the U.S. Courts
on behalf of the Federal Judiciary).
Tables B-4, U.S. Courts of Appeals - Median Time Intervals in Months for
Merit Terminations of Appeals, by Circuit, During the 12-Month Periods
Ending September 30, 2011 through 2015 (Data from Administrative
Office of the U.S. Courts on behalf of the Federal Judiciary).
"Explanation of Selected Terms" (http://www.uscourts.gov/sites/
default/files/explanation-of-selected-terms-september-2014_0.pdf).
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TABLE 7
ADDITIONAL TIME REQUIRED
U.S. DISTRICT AND APPELLATE COURT CASES
GOING THROUGH APPEAL V.
AAA ARBITRATION CASES GOING TO AWARD
STATES WITH HIGHEST CASELOAD IN 2015
2011 - 2015

Additional Time Required through Appeal (by State)
State

Circuit

2011

2012

2013

2014

2015

(4)

(5)

(Months)
(1)
1.
2.
3.
4.
5.
6.
7.
8.

California
New York
Texas
Florida
Pennsylvania
Georgia
New Jersey
Illinois

9. Average

9th
2nd
5th
11th
3rd
11th
3rd
7th

(2)

(3)

32.0
31.9
21.0
15.5
26.9
25.3
34.7
22.2

29.1
34.8
16.6
14.6
23.1
22.7
29.9
25.7

25.6
39.8
18.1
16.9
16.1
20.5
31.2
22.5

28.7
32.4
20.8
13.5
23.0
25.2
29.6
27.5

29.0
28.6
19.3
13.7
21.3
20.8
33.9
25.8

26.2

24.6

23.8

25.1

24.1

Sources: Micronomics Table 6, "Median Time Required, U.S. District and Appellate
Courts Going through Appeal, States with Highest Caseload in 2015,
2011 - 2015."
Micronomics Table 4, "Median Time Required, AAA Arbitration Cases
Going to Award, States with Highest Caseload in 2015, 2011 - 2015."
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TABLE 8 -- SUMMARY
MEDIAN TIME REQUIRED AND ADDITIONAL TIME REQUIRED
U.S. DISTRICT AND APPELLATE COURT CASES
GOING TO TRIAL AND THROUGH APPEAL V.
AAA ARBITRATION CASES GOING TO AWARD
STATES WITH HIGHEST CASELOAD IN 2015
2011 - 2015
Additional Time Required

State

Circuit

U.S. District and
Appellate Courts,
Filing through
2
Appeal

U.S. District
Courts, Filing to
1
Trial

Arbitration,
Filing to
3
Award

To Trial

Through
Appeal

(1) - (3)
(4)

(2) - (3)
(5)

(Months)
(1)
1.
2.
3.
4.
5.
6.
7.
8.

California
New York
Texas
Florida
Pennsylvania
Georgia
New Jersey
Illinois

9th
2nd
5th
11th
3rd
11th
3rd
7th

(2)
27.0
34.6
22.0
18.4
24.6
25.9
35.8
30.4

(3)
41.5
45.7
31.4
26.0
32.3
33.5
43.5
38.4

12.6
12.2
12.2
11.2
10.2
10.6
11.7
13.7

14.4
22.4
9.8
7.2
14.4
15.3
24.1
16.7

28.9
33.5
19.2
14.8
22.1
22.9
31.8
24.7

Notes: Entries reflect averages of the figures shown in Tables 3, 6, and 4 for the
years 2011-2015.
1

Time required for filing to trial reflects median time from filing to start of trial
in each state listed. Data exclude criminal cases, prisoner petitions,
land condemnations, deportation reviews, recovery of overpayments,
and enforcement of judgments.

2

Time required for filing through appeal is calculated by adding the median times
for (a) filing in lower court (i.e. district court) to start of trial in each state
listed and (b) filing of notice of appeal through last opinion or final order
in each circuit court (i.e. appellate court) associated with each state listed.

3

Time required for filing to award reflects median time from filing to award
in cases determined in arbitration at the AAA in each state listed. Data
include cases related to business-to-business, construction, employment,
and consumers; data exclude cases related to labor, no-fault insurance
in New York, and automobile accident claims in Illinois. Includes cases
with claimed amounts of at least $75,000.

Sources: Micronomics Table 3, "Median Time Required, U.S. District Court Civil Cases
Going to Trial, States with Highest Caseload in 2015, 2011 - 2015."
Micronomics Table 6, "Median Time Required, U.S. District and Appellate
Court Cases Going through Appeal, States with Highest Caseload in 2015,
2011 - 2015."
Micronomics Table 4, "Median Time Required, AAA Arbitration Cases
Going to Award, States with Highest Caseload in 2015, 2011 - 2015."

Micronomics

72

TABLE 9 -- SUMMARY
MEDIAN TIME REQUIRED AND ADDITIONAL TIME REQUIRED
U.S. DISTRICT AND APPELLATE COURT CASES
GOING TO TRIAL AND THROUGH APPEAL V.
AAA ARBITRATION CASES GOING TO AWARD
ALL STATES
2011 - 2015
Additional Time Required

Year

U.S. District and
Appellate Courts,
Filing through
Appeal2

U.S. District
Courts, Filing to
Trial1

Arbitration,
Filing to
Award3

To Trial

Through
Appeal

(1) - (3)
(4)

(2) - (3)
(5)

(Months)
(1)
1.
2.
3.
4.
5.

2011
2012
2013
2014
2015

(2)
23.6
23.7
24.1
25.3
24.5

Notes:

(3)
34.6
33.5
33.1
33.8
33.0

10.8
11.8
11.5
12.4
11.6

12.8
11.9
12.6
12.9
12.9

1

Time required for filing to trial reflects median time from filing to start of trial.
Data exclude criminal cases, prisoner petitions, land condemnations, deportation
reviews, recovery of overpayments, and enforcement of judgments.

2

Time required from filing through appeal is calculated by adding the
median times for (a) filing in lower court (i.e. district court) to start of trial
and (b) filing of notice of appeal through last opinion or final order.
Entries do not include data for the Federal Circuit.

3

Time required for filing to award reflects median time from filing to award in
cases determined in arbitration at the AAA. Data include cases related to
business-to-business, construction, employment, and consumers; data
exclude cases related to labor, no-fault insurance in New York, and
automobile accident claims in Illinois. Includes cases with claimed
amounts of at least $75,000.

23.8
21.7
21.6
21.4
21.4

Sources: Tables C-5, U.S. District Courts - Median Time Intervals From Filing to
Disposition of Civil Cases Terminated, by District and Method of
Disposition, During the 12-Month Periods Ending December 31,
2011 through 2015 (Data from Administrative Office of the
U.S. Courts on behalf of the Federal Judiciary).
Tables B-4, U.S. Courts of Appeals - Median Time Intervals in Months for
Merit Terminations of Appeals, by Circuit, During the 12-Month Periods
Ending September 30, 2011 through 2015 (Data from Administrative
Office of the U.S. Courts on behalf of the Federal Judiciary).
"Explanation of Selected Terms" (http://www.uscourts.gov/sites/
default/files/explanation-of-selected-terms-september-2014_0.pdf).
American Arbitration Association Statistics for arbitrations closed 2011-2015.
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TABLE 10
U.S. DISTRICT COURT CIVIL CASES
NUMBER OF CASES AND
MINIMUM AMOUNT AT ISSUE
2011 - 2015

Number of
Cases
Terminated1

Year

(1)
1.
2.
3.
4.
5.

2011
2012
2013
2014
2015

247,419
198,023
199,400
198,998
217,288

6. Total

1,061,128

Notes:

U.S. District
Courts,
Minimum
Amount At Issue
Per Case2

Total Minimum
Amount At
Issue

(Dollars)

($000s)

(2)

(1) x (2)
(3)

$75,000
75,000
75,000
75,000
75,000

$18,556,425
14,851,725
14,955,000
14,924,850
16,296,600
$79,584,600

1

Number of cases terminated includes cases disposed of
by trial or some other method. Excludes criminal cases,
prisoner petitions, land condemnations, deportation reviews,
recovery of overpayments, and enforcement of judgments.

2

U.S. District Courts have subject matter jurisdiction over cases that
i) arise under any federal law and ii) contain parties of different
states (foreign or domestic) and have at least $75,000 at issue.
See "Federal or State Court: Subject Matter Jurisdiction," Thomson
Reuters FindLaw (http://litigation.findlaw.com/filing-a-lawsuit/
federal-or-state-court-subject-matter-jurisdiction.html).

Sources: Tables C-5, U.S. District Courts - Median Time Intervals From Filing to
Disposition of Civil Cases Terminated, by District and Method of
Disposition, During the 12-Month Periods Ending December 31, 2011
through 2015 (Data from Administrative Office of the U.S. Courts
on behalf of the Federal Judiciary).
"Explanation of Selected Terms" (http://www.uscourts.gov/sites/
default/files/explanation-of-selected-terms-september-2014_0.pdf).
"Federal or State Court: Subject Matter Jurisdiction," Thomson
Reuters FindLaw (http://litigation.findlaw.com/filing-a-lawsuit/
federal-or-state-court-subject-matter-jurisdiction.html).
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TABLE 11
U.S. DISTRICT COURTS V. AAA ARBITRATION
OPPORTUNITY COST ASSOCIATED WITH
DELAY TO TRIAL
ALL STATES
2011 - 2015

Year

1.
2.
3.
4.
5.

Minimum
Amount At Issue

Additional
Time
Required to
Trial1

Average ButFor
Rate of
Return2

Lost
Resources
Due to Delays3

($000s)

(Months)

(Percent)

($000s)

(1)

(2)

(3)

(4)

2011
2012
2013
2014
2015

$18,556,425
14,851,725
14,955,000
14,924,850
16,296,600

6. Total

$79,584,600

Notes:

12.8
11.9
12.6
12.9
12.9

13.0%
13.0%
13.0%
13.0%
13.0%

$2,583,883
1,913,640
2,047,735
2,095,532
2,288,133
$10,928,923

1

Additional time required to trial represents the difference between median time
from filing to trial (U.S. district court civil cases) and median time from filing
to award (arbitration).

2

Average but-for rate of return represents a simple average of the 2011-2015
annual rates of return on investments in the S&P 500.

3

Lost resources due to delays represent unrealized investment income from funds
at risk for longer duration at trial than arbitration. Column 4, lost resources due to
delays, is calculated by applying the 13 percent return to the minimum amount at
issue each year for the additional time required to trial. The compound interest
formula is shown below:
"Column 4 = Column 1 x (1 + Column 3) ^ (Column 2 ÷ months per year) - Column 1".

Sources: Micronomics Table 10, "U.S. District Court Civil Cases, Number of Cases and Minimum
Amount At Issue, 2011 - 2015."
Micronomics Table 9, "Median Time Required and Additional Time Required, U.S. District
and Appellate Court Cases Going to Trial and through Appeal v. AAA Arbitration Cases
Going to Award, All States, 2011 - 2015."
Annual Returns on Stock, Treasury Bonds and Treasury Bills: 1928 - Current, NYU
website (http://pages.stern.nyu.edu/~adamodar/New_Home_Page/datafile/histretSP.html).
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TABLE 12
U.S. DISTRICT COURTS V. AAA ARBITRATION
OPPORTUNITY COST ASSOCIATED WITH
DELAY TO TRIAL FOR EIGHT STATES
WITH HIGHEST CASELOAD IN 2015
2011 - 2015

Year

1.
2.
3.
4.
5.

Minimum
Amount At Issue

Additional
Time
Required to
Trial1

Average ButFor
Rate of
Return2

Lost
Resources
Due to Delays3

($000s)

(Months)

(Percent)

($000s)

(1)

(2)

(3)

(4)

2011
2012
2013
2014
2015

$18,556,425
14,851,725
14,955,000
14,924,850
16,296,600

6. Total

$79,584,600

Notes:

15.5
15.2
15.2
16.8
15.0

13.0%
13.0%
13.0%
13.0%
13.0%

$3,162,224
2,493,321
2,510,659
2,791,966
2,687,489
$13,645,659

1

Additional time required to trial represents a simple average of the difference
between median time from filing to trial (U.S. district court civil cases) and median
time from filing to award (arbitration) for eight states with highest caseload in 2015.

2

Average but-for rate of return represents a simple average of the 2011-2015
annual rates of return on investments in the S&P 500.

3

Lost resources due to delays represent unrealized investment income from funds
at risk for longer duration at trial than arbitration. Column 4, lost resources due to
delays, is calculated by applying the 13 percent return to the minimum amount at
issue each year for the additional time required to trial. The compound interest
formula is shown below:
"Column 4 = Column 1 x (1 + Column 3) ^ (Column 2 ÷ months per year) - Column 1".

Sources: Micronomics Table 10, "U.S. District Court Civil Cases, Number of Cases and Minimum
Amount At Issue, 2011 - 2015."
Micronomics Table 5, "Additional Time Required, U.S. District Court Civil Cases Going to
Trial v. AAA Arbitration Cases Going to Award, States with Highest Caseload in 2015,
2011 - 2015."
Annual Returns on Stock, Treasury Bonds and Treasury Bills: 1928 - Current, NYU
website (http://pages.stern.nyu.edu/~adamodar/New_Home_Page/datafile/histretSP.html).
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TABLE 13
U.S. DISTRICT AND APPELLATE COURTS V.
AAA ARBITRATION
OPPORTUNITY COST ASSOCIATED WITH
DELAY THROUGH APPEAL
ALL STATES
2011 - 2015

Year

1.
2.
3.
4.
5.

Minimum
Amount At Issue

Additional
Time
Required
through
Appeal1

Average ButFor
Rate of
Return2

Lost
Resources
Due to Delays3

($000s)

(Months)

(Percent)

($000s)

(1)

(2)

(3)

(4)

2011
2012
2013
2014
2015

$18,556,425
14,851,725
14,955,000
14,924,850
16,296,600

6. Total

$79,584,600

Notes:

23.8
21.7
21.6
21.4
21.4

13.0%
13.0%
13.0%
13.0%
13.0%

$5,090,058
3,673,369
3,679,924
3,634,661
3,968,725
$20,046,737

1

Additional time required through appeal represents the difference between median
time from filing in lower court to last opinion or final order in appellate court (U.S.
district and appellate courts) and median time from filing to award (arbitration).

2

Average but-for rate of return represents a simple average of the 2011-2015
annual rates of return on investments in the S&P 500.

3

Lost resources due to delays represent unrealized investment income from funds
at risk for longer duration at appeal than arbitration. Column 4, lost resources due
to delays, is calculated by applying the 13 percent return to the minimum amount
at issue each year for the additional time required through appeal. The compound
interest formula is shown below:
"Column 4 = Column 1 x (1 + Column 3) ^ (Column 2 ÷ months per year) - Column 1".

Sources: Micronomics Table 10, "U.S. District Court Civil Cases, Number of Cases and Minimum
Amount At Issue, 2011 - 2015."
Micronomics Table 9, "Median Time Required and Additional Time Required, U.S. District
and Appellate Court Cases Going to Trial and through Appeal v. AAA Arbitration Cases
Going to Award, All States, 2011 - 2015."
Annual Returns on Stock, Treasury Bonds and Treasury Bills: 1928 - Current, NYU
website (http://pages.stern.nyu.edu/~adamodar/New_Home_Page/datafile/histretSP.html).
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TABLE 14
U.S. DISTRICT AND APPELLATE COURTS V.
AAA ARBITRATION
OPPORTUNITY COST ASSOCIATED WITH DELAY THROUGH
APPEAL FOR EIGHT STATES WITH HIGHEST
CASELOAD IN 2015
2011 - 2015

Year

1.
2.
3.
4.
5.

Minimum
Amount At Issue

Additional
Time
Required
through
Appeal1

Average ButFor
Rate of
Return2

Lost
Resources
Due to Delays3

($000s)

(Months)

(Percent)

($000s)

(1)

(2)

(3)

(4)

2011
2012
2013
2014
2015

$18,556,425
14,851,725
14,955,000
14,924,850
16,296,600

6. Total

$79,584,600

Notes:

26.2
24.6
23.8
25.1
24.1

13.0%
13.0%
13.0%
13.0%
13.0%

$5,672,099
4,221,399
4,109,461
4,344,945
4,523,128
$22,871,032

1

Additional time required through appeal represents a simple average of the
difference between median time from filing in lower court to last opinion or
final order in appellate court (U.S. district and appellate courts) and median time
from filing to award (arbitration) for eight states with highest caseload in 2015.

2

Average but-for rate of return represents a simple average of the 2011-2015
annual rates of return on investments in the S&P 500.

3

Lost resources due to delays represent unrealized investment income from funds
at risk for longer duration at appeal than arbitration. Column 4, lost resources due
to delays, is calculated by applying the 13 percent return to the minimum amount
at issue each year for the additional time required through appeal. The compound
interest formula is shown below:
"Column 4 = Column 1 x (1 + Column 3) ^ (Column 2 ÷ months per year) - Column 1".

Sources: Micronomics Table 10, "U.S. District Court Civil Cases, Number of Cases and Minimum
Amount At Issue, 2011 - 2015."
Micronomics Table 7, "Additional Time Required, U.S. District and Apellate Court Cases
Going through Appeal v. AAA Arbitration Cases Going to Award, States with Highest
Caseload in 2015, 2011 - 2015."
Annual Returns on Stock, Treasury Bonds and Treasury Bills: 1928 - Current, NYU
website (http://pages.stern.nyu.edu/~adamodar/New_Home_Page/datafile/histretSP.html).
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TABLE 15 -- SUMMARY
DIRECT, INDIRECT, AND INDUCED LOSSES
DUE TO DELAY TO TRIAL
ALL STATES
2011 - 2015
Estimated Losses
Due to Delay to
Trial
($000s)
(1)
1
1. Direct Loss
2
2. Indirect Loss

3. Induced Loss
4. Total

Notes:

3

$10,928,923
7,978,696
9,366,971
$28,274,590

1

Direct losses are equal to Lost Resources Due to Delays calculated at
Micronomics Table 11, "U.S. District Courts v. AAA Arbitration, Opportunity
Cost Associated with Delay to Trial, All States, 2011 - 2015."

2

Indirect losses (or indirect effects) are estimated decreases in spending on
goods and services by firms that experience direct losses.

3

Induced losses (or induced effects) are estimated decreases in spending by
households containing employees of firms that experienced direct and
indirect losses.

Sources: Micronomics Table 11, "U.S. District Courts v. AAA Arbitration, Opportunity
Cost Associated with Delay to Trial, All States, 2011 - 2015."
IMPLAN Software.
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TABLE 16 -- SUMMARY
DIRECT, INDIRECT, AND INDUCED LOSSES
DUE TO DELAY TO TRIAL FOR
EIGHT STATES WITH HIGHEST CASELOAD IN 2015
2011 - 2015
Estimated Losses
Due to Delay to
Trial
($000s)
(1)
1

1. Direct Loss

$13,645,659
2

2. Indirect Loss
3
3. Induced Loss
4. Total

Notes:

9,962,058
11,695,431
$35,303,148

1

Direct losses are equal to Lost Resources Due to Delays calculated at
Micronomics Table 12, "U.S. District Courts v. AAA Arbitration, Opportunity
Cost Associated with Delay to Trial for Eight States with Highest Caseload
in 2015, 2011 - 2015."

2

Indirect losses (or indirect effects) are estimated decreases in spending on
goods and services by firms that experience direct losses.

3

Induced losses (or induced effects) are estimated decreases in spending by
households containing employees of firms that experienced direct and
indirect losses.

Sources: Micronomics Table 12, "U.S. District Courts v. AAA Arbitration, Opportunity
Cost Associated with Delay to Trial for Eight States with Highest Caseload
in 2015, 2011 - 2015."
IMPLAN Software.
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TABLE 17 -- SUMMARY
DIRECT, INDIRECT, AND INDUCED LOSSES
DUE TO DELAY THROUGH APPEAL
ALL STATES
2011 - 2015
Estimated Losses
Due to Delay
through Appeal
($000s)
(1)
1

1. Direct Loss

2. Indirect Loss

$20,046,737
2

3. Induced Loss
4. Total

Notes:

3

14,635,186
17,181,672
$51,863,595

1

Direct losses are equal to Lost Resources Due to Delays calculated at
Micronomics Table 13, "U.S. District and Appellate Courts v. AAA Arbitration,
Opportunity Cost Associated with Delay through Appeal, All States,
2011 - 2015."

2

Indirect losses (or indirect effects) are estimated decreases in spending on
goods and services by firms that experience direct losses.

3

Induced losses (or induced effects) are estimated decreases in spending by
households containing employees of firms that experienced direct and
indirect losses.

Sources: Micronomics Table 13, "U.S. District and Appellate Courts v. AAA Arbitration,
Opportunity Cost Associated with Delay through Appeal, All States,
2011 - 2015."
IMPLAN Software.
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TABLE 18 -- SUMMARY
DIRECT, INDIRECT, AND INDUCED LOSSES
DUE TO DELAY THROUGH APPEAL FOR
EIGHT STATES WITH HIGHEST CASELOAD IN 2015
2011 - 2015

Estimated Losses
Due to Delay
through Appeal
($000s)
(1)
1

1. Direct Loss
2
2. Indirect Loss
3
3. Induced Loss

4. Total

Notes:

$22,871,032
16,697,072
19,602,323
$59,170,427

1

Direct losses are equal to Lost Resources Due to Delays calculated at
Micronomics Table 14, "U.S. District and Appellate Courts v. AAA Arbitration,
Opportunity Cost Associated with Delay through Appeal for Eight States
with Highest Caseload in 2015, 2011 - 2015."

2

Indirect losses (or indirect effects) are estimated decreases in spending on
goods and services by firms that experience direct losses.

3

Induced losses (or induced effects) are estimated decreases in spending by
households containing employees of firms that experienced direct and
indirect losses.

Sources: Micronomics Table 14, "U.S. District and Appellate Courts v. AAA Arbitration,
Opportunity Cost Associated with Delay through Appeal for Eight States
with Highest Caseload in 2015, 2011 - 2015."
IMPLAN Software.
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Whether warranted or not, despite statistics to the contrary, 1 arbitration in recent years has become a punching bag for criticism
that it has begun to mirror the type of scorched earth discovery practices and delays seen in litigation. Why is this? Is it
because parties are not actively participating in the arbitration process and instead have allowed their outside counsels to use
the litigation-style discovery and delay tactics with which counsel feel most comfortable? Maybe. Do parties themselves want
protracted discovery and a drawn out arbitration process? Some, perhaps. Has arbitration become a victim of its own success,
attracting more bet-the company-claims that demand a process reflecting the magnitude of those claims? It's possible. What role,
if any, do arbitrators play in ensuring that the arbitration process does not fall victim to death by discovery, delay, and arbitrator
disempowerment? A pivotal role. This article outlines why arbitrators should feel empowered to take an active role in managing
the arbitration process -- be it through refusing to hear unnecessary evidence, denying unwarranted discovery requests, denying
excessive adjournment requests, deciding an issue or disposing of a case based on a dispositive motion, or sanctioning parties
for failure to comply with a discovery order or lack of good faith in the arbitration process -- and it provides guidance as to how
arbitrators can manage the arbitration process without feeling concerned that their award will be in danger of vacatur.
*156 The Federal Arbitration Act (“FAA”) lists as grounds for vacatur under Section 10(a)(3) failure to hear pertinent and
material evidence, refusal to postpone a hearing, and other arbitrators' misbehavior prejudicing the rights of any party. 2
Arbitrators, however, do not need to live in fear that their awards will be vacated under FAA 10(a)(3). While arbitrators do need
to be aware of the limits of their authority, courts around the country generally defer to the arbitrators' discretion in this context.
Arbitrators play a critical role in asserting their authority to provide parties with a cost-effective and expeditious arbitration -no informed arbitrator should shy away from their responsibility for fear of jeopardizing the award.

I. ARBITRATORS CAN REFUSE TO HEAR EVIDENCE AND DENY DISCOVERY
REQUESTS SO LONG AS PARTIES ARE PROVIDED A FUNDAMENTALLY FAIR HEARING
Judicial review of awards on the ground that arbitrators have refused to hear evidence is limited. Courts have confirmed awards
so long as the arbitrators' refusal to hear evidence or deny discovery requests did not deprive the party of a fundamentally fair
hearing. The court's analysis is performed on a case-by-case basis with wide discretion given to the arbitrator. The fundamentally
fair hearing standard used to determine whether arbitrators have misconducted themselves by refusing to hear pertinent and
material evidence under Section 10(a)(3) has been adopted by the Eleventh, Sixth, Fifth, and Second Circuits. The following
cases highlight where courts draw the line between a fundamentally fair and unfair hearing. For instance, did the arbitrator
exceed her authority pursuant to the parties' arbitration clause, and if so, did the erroneous determination cause prejudice to
a party.
*157 In Rosenweig v. Morgan Stanley, the Eleventh Circuit confirmed an arbitral award against Morgan Stanley finding
that the arbitrators' refusal to allow Morgan Stanley additional cross-examination of Rosenweig, its former employee, did not
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amount to misconduct. 3 The arbitrators did not explain their reasons for denying the additional cross-examination. However,
the court determined that the evidence from additional cross-examination, concerning a client list contained in disks produced
by Rosenweig, would have been cumulative and immaterial, and for this reason, Morgan Stanley was not deprived of a fair
hearing. 4
The Sixth Circuit ruled similarly in Nationwide Mutual Insurance Co. v. Home Insurance Co. 5 In Nationwide Mutual Insurance
Co., the Court confirmed the arbitral award where the reinsurer argued that the panel was guilty of misconduct because the
panel's damages decision was based on spreadsheets prepared by the insurer without allegedly allowing the reinsurer to conduct
discovery as to the adequacy of the insurer's cost estimates. The Sixth Circuit stated:
‘Fundamental fairness requires only notice, an opportunity to present relevant and material evidence and arguments to the
arbitrators, and an absence of bias on the part of the arbitrators.’ [Louisiana D. Brown 1992 Irrevocable Trust v. Peabody Coal
Co., No. 99-3322, 2000 WL 178554, at *6 (6th Cir. Feb. 8, 2000).] Because [the reinsurer] received copies of [the insurer's]
submissions on the costs it incurred in defending against rescission, and the arbitration panel gave [the reinsurer] an opportunity
to respond to these submissions, it is not clear what purpose discovery or a hearing on this issue would have served. 6

Thus, the Nationwide Mutual Insurance Co. Court held that “the standard for judicial review of arbitration procedures is merely
whether a party to arbitration has been denied a fundamentally fair hearing” and found that the parties had not been denied a
fundamentally fair hearing. 7
The rationale behind the fundamentally fair hearing standard has been defined by the Fifth Circuit. 8 In Prestige Ford v.
Ford *158 Dealer Computer Services, Inc., the Court confirmed the arbitral award when the arbitrators denied motions to
compel discovery. 9 In its opinion, the Court explained that “arbitrators are not bound to hear all of the evidence tendered by
the parties; however, they must give each of the parties to the disputes an adequate opportunity to present its evidence and
arguments.” 10 The arbitrators had not denied the parties a fair hearing when they held hearings on motions to compel discovery
and denied them. The Court concluded that “submission of disputes to arbitration always risks an accumulation of procedural
and evidentiary shortcuts that would properly frustrate counsel in a formal trial; but because the advantages of arbitration are
speed and informality, the arbitrator should be expected to act affirmatively to simplify and expedite the proceedings before
him.” 11
Courts have also examined arbitral rulings alleged to exclude material and pertinent evidence, which the losing party argues
had a prejudicial effect. 12 In LJL 33rd Street Associates, LLC v. Pitcairn Property Inc., the Second Circuit Court of Appeals
confirmed the award in part over the losing party's argument that the arbitrator excluded hearsay documents that should have
been considered. 13 The Court explained that the evidence the arbitrator excluded was all hearsay, and that while arbitrators are
not bound with strict evidentiary rules, they are not prohibited from excluding hearsay documents. 14 Furthermore, the Court
stated that the arbitrator gave the party the opportunity to eliminate the hearsay by bringing in the makers of the documents
to the arbitration hearing. There was thus no prejudice to the party. For this reason, and based upon the Court's deference to
arbitrators' evidentiary decisions, *159 the Court held that the parties were not denied a fundamentally fair hearing. 15
District courts have also adopted the fundamentally fair hearing standard. 16 In A.H. Robins Co., Inc. v. Dalkon Shield, the
Court confirmed the arbitral award, finding that the arbitrator's decision to exclude evidence of defect in the product at issue was
not an abuse of their discretion, and even if it was, the exclusion of evidence did not deprive the claimants of a fundamentally
fair hearing. 17 To determine whether Section 10(a)(3) of the FAA had been violated, the court used a two-pronged test. First,
the claimant had to show “that the arbitrator's evidentiary ruling was erroneous.” 18 Second, the claimant had to show “that the
error deprived the movant of a fundamentally fair hearing.” 19 The Court determined that the arbitrator's evidentiary rulings
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were not erroneous and that even if the court found that the arbitrator's evidentiary rulings were erroneous, the movants did
not show that they were denied a fundamentally fair hearing. 20 Furthermore, the Dalkon Shield Court expressed concern that
a court's review of arbitral awards should be limited because “an overly expansive review of such decisions would undermine
the efficiencies which arbitration seeks to achieve.” 21
Many district courts have applied a similarly limited review of arbitral awards challenged under Section 10(a)(3). 22 The
Southern *160 District of New York held that an arbitrator's refusal to hear or to admit evidence alone does not constitute
misconduct; it only constitutes misconduct when it amounts to a denial of fundamental fairness. 23 For instance, in Areca,
Inc. v. Oppenheimer and Palli Hulton Associates, the Court denied the motion to vacate based on petitioner's argument that
the arbitrators erroneously refused to allow the petitioner to present the testimony of the brokerage firm's CFO. 24 However,
the Court noted that “petitioners presented their direct case over seven full hearing days, in which they called ten witnesses,
including four present and former [ ] employees and three experts, and introduced over 148 exhibits into evidence.” 25 Therefore,
“[t]he scope of inquiry afforded [to] petitioners was certainly sufficient to enable the arbitrators to make an informed decision
and to provide petitioners a fundamentally fair hearing.” 26 The Court further stated that the arbitrators' broad discretion to
decide whether to hear evidence needed to be respected and that arbitrators needed not to compromise their hearing of relevant
evidence with arbitration's need for speed and efficiency. 27
Certain state courts have also confirmed awards despite parties' allegations that arbitrators refused to hear or admit evidence. 28
Similar to their federal counterparts, the courts focused not only on the arbitrators' alleged error, but also on the alleged prejudice
suffered by the claimant from this alleged error. For instance, in Hicks III v. UBS Financial Services, Inc., a Utah appellate
*161 court reversed the lower court and confirmed an arbitral award in which the movant sought to vacate the arbitration
award based on what it contended were erroneous discovery decisions that substantially prejudiced its rights to participate fully
in the arbitration. 29 Namely, the movant based its motion to vacate on the arbitrator's alleged denial of its ability to crossexamine a witness and denial of certain deposition requests. 30 While the case focused on FINRA rules, the Court held:
[A]n arbitrator's discovery decisions can provide grounds for vacatur if those decisions prevent a party from exercising
statutorily-guaranteed rights to an extent that ‘substantially prejudice[s]’ the complaining party. . . . At a minimum, a discovery
decision must be sufficiently egregious that the district court is able to identify specifically what the injustice is and how the
injustice can be remedied. 31

In this case, the movant presented no record of the arbitration proceeding itself and instead sought vacatur of the award
based on an insinuation that a piece of evidence presented by the opposing party was false. 32 The Court held that credibility
determinations are exclusively within the province of the arbitration panel and nothing movant presented identified any specific
information he was denied or precluded from presenting. 33 Therefore, the court held that movant failed to show that the
arbitration panel's discovery decisions substantially prejudiced his rights to present his case fairly. 34
Not surprisingly, these state courts' views are similar to the federal courts' interpretations of the standard for a violation of Section
10(a)(3). Because evidentiary rulings are procedural in nature, courts rightfully defer to arbitrators' decisions on evidentiary
issues so long as these decisions do not rob the parties of a fundamentally fair hearing. While courts will vacate awards at
the extremes, generally arbitrators are generally granted the wide discretion that they need to provide for an expeditious and
cost-effective process.
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*162 II. COURTS WILL VACATE AN AWARD IF ARBITRATORS' REFUSAL
TO HEAR PERTINENT AND MATERIAL EVIDENCE/DENIAL OF DISCOVERY
REQUEST DEPRIVES A PARTY OF A FUNDAMENTALLY FAIR HEARING
The Fourth and Second Circuits, applying the fundamentally fair hearing standard, have vacated arbitral awards on the ground
that the arbitrators denied the parties a fundamentally fair hearing. 35
In International Union, United Mine Workers of America v. Marrowbone Development Co., the Fourth Circuit vacated an award
because the arbitrator had denied the parties a fair hearing. 36 The arbitrator reached a decision without holding a hearing. 37
First, the Court explained that the arbitrator's making of the award without an evidentiary hearing conflicted with the parties'
agreement to arbitrate, which required the arbitrator to hold a hearing. Indeed, the parties' agreement stated that the arbitrator
had to “conduct a hearing in order to hear testimony, receive evidence and consider arguments.” 38 Second, the Court explained
that while “an arbitrator typically retains broad discretion over procedural matters and does not have to hear every piece of
evidence that the parties wish to present,” the Court could not condone an arbitrator's decision to both go against the parties'
agreement and to deny them a full and fair hearing. 39
In Tempo Shain Corp. v. Bertek, Inc., the Second Circuit vacated an arbitral award on the ground that the arbitrators' conduct
in denying the testimony of one of the parties' officers deprived the party of a fundamentally fair arbitration. 40 The claims
in arbitration were based on whether the parties were fraudulently induced to enter into a contract. The witness at issue was
Bertek's former president who was intimately involved in the contract negotiations *163 and allegedly was the only person
who could testify about certain aspects of the negotiations. The witness became temporarily unavailable to testify after his wife
was diagnosed with a reoccurrence of cancer. 41 Bertek asked the arbitrators to keep “the record open until [the witness] could
testify.” 42 The arbitrators refused Bertek's request on the ground that the testimony would be cumulative. 43 The Second Circuit
did not defer to the arbitrators' decision because they had given no reasonable basis for their denial. 44 While the Tempo Shain
Corp. Court recognized that “undue judicial intervention would inevitably judicialize the arbitration process, thus defeating the
objective of providing an alternative to judicial dispute resolution,” the Court found that:
[B]ecause [the witness] as sole negotiator for Bertek was the only person who could have testified in rebuttal of appellees'
fraudulent inducement claim, and the documentary evidence did not adequately address such testimony, there was no reasonable
basis for the arbitrators to conclude that [the witnesses] testimony would have been cumulative with respect to those issues. 45

Similarly, district courts in the Second and Ninth Circuits have vacated awards on the grounds that the arbitrators denied
the parties a fair hearing when they refused to hear material and pertinent evidence. 46 In Harvey Aluminum (Inc.) v. United
Steelworkers of America, AFL-CIO, the Court vacated the award because the arbitrator refused to consider testimony based
on rules of evidence without first notifying the parties and counsel that the rules of evidence would apply. 47 The arbitrator's
opinion stated that he disregarded a witness's rebuttal testimony because it should have been presented as part of the principal
case and was not timely. 48 However, no evidentiary rules were announced prior to the hearing by the arbitrator and no such
rules were included in the parties' arbitration agreement. 49 Thus, the Court found that the arbitrator's decision to ignore the
testimony provided by the petitioner's rebuttal *164 witness amounted to a fundamentally unfair hearing. 50 The Court held
that the rules of evidence did not apply to an arbitral proceeding and by denying evidence to be heard on that basis alone without
warning the parties as to what rules the arbitrator would be applying, the arbitrator denied the petitioner a fundamentally fair
hearing. 51
State courts have also vacated awards pursuant to Section 10(a)(3) when arbitrators refused to hear evidence that the court found
to be material and pertinent. 52 In Boston Public Health Commission v. Boston Emergency Medical Services-Boston Police
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Patrolmen's Association, IUPA No. 16807, after the evidentiary hearing took place, the arbitrator set a date for the parties'
post-hearing briefs to be due. 53 Prior to the due date for the post-hearing briefs, the employer filed a motion for leave to
file supplementary evidence of warnings given to the employee that justified the employer issuing a five-day suspension. The
arbitrator denied the employer's motion and refused to accept the supplementary evidence. The arbitrator based his denial on
the fact that the evidentiary record was closed as of the conclusion of the evidentiary hearing. The arbitrator's award found that
the employer was not justified in issuing the five-day suspension. The Massachusetts Court of Appeals vacated the award on
the ground that the arbitrator did not have the authority under the American Arbitration Association rules adopted by the parties
to declare the evidentiary record closed prior to the due date for the post-hearing briefs. 54 The Court found the following:
[A]lthough decisions concerning excluding or admitting evidence are generally within an arbitrator's discretion, the arbitrator
did not have the authority under the American Arbitration Association rules to declare that the hearing was closed before the
briefs were filed, or to exclude evidence on that basis. As a result, the arbitrator's justification for excluding the evidence -- that
the hearing was closed -- was not within his authority to determine, *165 particularly when he never made a determination
concerning the materiality or reliability of the evidence. 55

The Court further found that the evidence excluded was material and the exclusion prejudiced the rights of the employer. 56
An overarching theme in all of these cases is that courts show deference to arbitrators' evidentiary decisions. However, given
that arbitration is a creature of contract, it is important that an arbitrator stay within the confines of the parties' agreement. For
example, if the clause provides that each party take two depositions, then the arbitrator should not deny a party two depositions.
Beyond that, courts should view evidentiary matters as procedural and thus leave them to the wide discretion of the arbitrator.
Courts that substitute their own reasoning and vacate awards simply because they disagree with the arbitrators' evidentiary
rulings risk going beyond the confines of 10(a)(3) and being reversed. If arbitration is to live up to its promise as an efficient
and cost-effective alternative to litigation, courts need to continue to provide deference to arbitrators' evidentiary rulings.

III. COURTS DEFER TO ARBITRATORS' DISCRETION IN
THEIR DECISION TO GRANT OR DENY ADJOURNMENTS
Even though FAA 10(a)(3) provides that awards may be vacated based on an arbitrator's refusal to postpone the hearing upon
sufficient cause shown -- as with evidentiary rulings -- granting or denying requests for adjournments are generally considered
procedural matters and thus courts grant arbitrators broad discretion in such determinations. This makes sense given that the
arbitrator, not a reviewing court, is closest to the matter at the time when the request for adjournment is being sought. Requests
for adjournments can derail an otherwise efficient arbitration. Unlike in the context of litigation where matters in court are
often adjourned without protest, the granting of an adjournment in arbitration should be the exception rather than the rule. Not
surprisingly, the Second and the Sixth Circuits, as well as several district courts, have held that arbitrators' refusal to postpone
hearings did not negate *166 a fundamentally fair hearing or amount to an abuse of the arbitrator's discretion. 57
Courts have confirmed the awards submitted to them when arbitrators have denied adjournment requests in the arbitral
proceedings. For instance, in Alexander Julian Inc. v. Mimco, Inc., the Second Circuit determined that granting an adjournment
falls within the arbitrator's broad discretion. 58 In Mimco, the Court held that the arbitrators' denial of an adjournment request
made by a party because his counsel had to be in federal court did not deprive the party of a fundamentally fair hearing. 59 The
Court had two bases for its decision. First, the Court explained that the arbitrators had “at least a barely colorable justification”
for denying the adjournment. 60 Second, the Court reiterated the Tempo Shain rule and held that “the granting or denying of
an adjournment falls within the broad discretion of appointed arbitrators.” 61 Thus, this decision illustrates courts' deference
to the arbitrators' procedural decisions.
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Other courts have held that when arbitrators have a reasonable basis and justification for the adjournment refusal, courts should
defer to the arbitrators' decision. 62 For example, in Bisnoff v. King, the Southern District of New York deferred to the arbitrators'
decision in refusing to postpone a hearing. 63 There, the arbitrators denied a party's request to postpone a hearing, even though
the party asked for this postponement on the grounds of sickness. 64 The arbitrators clearly and reasonably justified their denial
in a letter to the party explaining that they believed that the party was capable of participating in hearings. 65 The Court deferred
to this *167 decision for two reasons. First, the Court held that the arbitrators had clearly and reasonably justified their denial.
Second, the Court stated that it was “not empowered to second guess the arbitrators' assessment of credibility.” 66 The Bisnoff
Court distinguished this case from Tempo Shain. In Tempo Shain, the Second Circuit had not deferred to the arbitrators' decision
to refuse to hear a witness's testimony. There, Bertek, a manufacturing company planned on calling a crucial witness for its
case. Bertek asked for the arbitrators to keep “the record open until [the witness] could testify.” 67 The arbitrators refused
Bertek's request on the ground that the testimony would be cumulative. The Second Circuit did not defer to the arbitrators'
decision because they had given no reasonable basis for their denial. In Bisnoff, the situation was different because the arbitrators
provided reasons for their decision. Thus, the standard of review remains deferential to the arbitrators' decision. Courts will
defer to arbitrators' procedural decisions so long as the arbitrators have provided a reasonable basis for their choices. 68
The Sixth Circuit has shown even greater deference to the arbitrators' procedural decisions, such as granting or refusing an
adjournment request. 69 In re Time Construction, Inc. v. Time Construction Inc., the Court confirmed the arbitral award and
held that the arbitration panel's refusal to postpone a hearing requested on the ground of the illness of a partner in a partnership
was not an abuse of discretion. 70 In this case, the arbitration involved a construction dispute between a construction company
and a partnership. The partnership moved to vacate the award entered in favor of the construction company on the ground that
the panel abused its discretion in denying the adjournment request asked for because of a partner's sickness. 71 The Sixth Circuit
reviewed the case under Michigan Court Rules 3.602(j)(1)(d) (similar to FAA 10(a)(3)) and it stated that “the party seeking to
vacate the arbitration award carried the burden of proving by ‘clear and convincing evidence’ that the arbitrators abused their
discretion.” 72 Furthermore, the Court stated that, within the arbitration, it was the burden of party seeking the adjournment to
provide the information *168 necessary for the arbitrator to grant the adjournment. 73 The Court thus reviewed the procedural
facts and observed that the arbitrators had “been generous in granting [the partnership] continuances and . . . adjournments
throughout the two and a half years of the arbitration.” 74 In light of these facts, the Court confirmed the award.
Courts have specified that so long as the parties had a full opportunity to present their cases, the arbitrator's denial does not
amount to a violation of the fundamentally fair hearing standard. 75 Courts have also relied on the principle that so long as
arbitrators provide the parties an adequate opportunity to present their evidence and argument, they are not bound by formal
rules of procedure and evidence. 76
Finally, courts have decided that arbitrators who act within the authority granted to them by the rules of the arbitration have not
denied a fundamentally fair hearing to the parties. 77 For example, in Verve Communications Pvt. Ltd v. Software International,
Inc., the New Jersey District Court confirmed the arbitral award and held that an arbitrator had properly refused the party's
request for a continuance of discovery as the arbitrator acted within the authority granted to him by the arbitration rules. 78 In
this case, the arbitration agreement provided that the dispute be resolved in accordance with the Commercial Arbitration Rules
of the American Arbitration Association. 79 The party against whom the award was entered moved to vacate the award on the
ground that the arbitrator wrongfully denied him the right to a subpoena to depose a non-party and submit a transcript of the
deposition. The Court disagreed and stated that since the AAA Rules provided that “the tribunal may conduct the arbitration in
whatever manner it considers *169 appropriate, provided that the parties are treated with equality and that each party has the
right to be heard is given a fair opportunity to present its case” and that the arbitrator “shall manage the exchange of information
among the parties in advance of the hearing with a view to maintaining efficiency and economy,” the arbitrator had sufficient
authority to decide whether or not to extend discovery. 80 Furthermore, the Court observed that the party seeking to vacate the
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award had the opportunity to present evidence and chose not to during the eight months that the arbitration lasted. 81 For these
reasons, the arbitrator's choice not to continue discovery did not amount to misconduct under FAA 10(a)(3). 82
As evidenced from the cases above, courts generally provide arbitrators with wide discretion when reviewing arbitrators'
decisions regarding adjournment requests. However, courts will look to the arbitrator's reasoning to determine whether there
was a reasonable basis or justification for denying a request for adjournment. Therefore, best practice dictates that arbitrators
provide reasoning for their denial of an adjournment.

V. COURTS WILL VACATE AN AWARD IF ARBITRATORS' REFUSAL TO
GRANT ADJOURNMENT AMOUNTS TO PREJUDICIAL MISCONDUCT
Courts have held that while the decision to grant or to deny adjournment requests is generally within the arbitrator's discretion,
when the decision amounts to prejudicial misconduct the award must be vacated. 83
The appellate division of the Supreme Court of New York has held that an arbitrator's refusal to grant a party's request for
adjournment of an arbitration proceeding amounts to misconduct and justifies vacatur of the award when the party requesting
the adjournment was not properly notified of the arbitration. 84 In Wedbush Morgan Securities, Inc. v. Brandman, a New York
Stock Exchange arbitration, the Court granted the vacatur of the award because the arbitrators failed to provide due notice of
arbitration *170 to one of the parties. 85 The Court held that New York Civil Practice Law and Rules 7506[b] which mirrored
New York Stock Exchange Rule 617 required arbitrators in New York Stock Exchange arbitrations to “notify the parties [of
an upcoming arbitration hearing] in writing personally or by registered or certified mail not less than eight days before the
hearing.” 86 Failure by the arbitrators to do so and denial of an adjournment upon request by the improperly notified party
amounted to prejudicial misconduct. 87 In In re Arbitration between Leblon Consultants Ltd. and Jackson China, Inc., the Court
also vacated the arbitral award on the ground that the arbitrator denied an adjournment request. 88 The Court remanded the
case to the American Arbitration Association. 89 In this case, the respondent in the arbitration sought a hearing adjournment
from the arbitrator in order to have the only employee who had knowledge of the dispute fly from England to New York and
attend the arbitral hearing. In light of these facts, the Court found that the arbitrator had abused his discretion by refusing the
adjournment. 90 Judge Silverman, dissenting in this opinion, stated that he would have confirmed the award. Based on the history
of adjournments and delays in this arbitration, Judge Silverman considered that the arbitrator acted within his discretion. 91
In Pacilli v. Philips Appel & Walden, Inc., the Eastern District of Pennsylvania partially vacated the award on the ground
that the arbitrators had refused to adjourn proceedings to allow a party that was rejoined the opportunity to cross-examine a
witness concerning the cross claim against the rejoined party. 92 In this case, the Pacillis initiated a New York Stock Exchange
arbitration against a brokerage firm for unauthorized transfer of funds, unauthorized securities transactions, and other claims. 93
The claimants named a series of respondents, including Mr. Engelhardt, the Compliance Director of the brokerage firm. A
few days into the proceeding, Engelhardt reached a settlement agreement with the Pacillis and the claims against him were
dismissed. 94 However, later in the proceeding, *171 the claimant's expert witness testified as to Engelhardt's compliance
obligations. 95 At this time, the arbitral panel decided to entertain cross claims from Engelhardt and the other respondents. The
panel left a telephone message with Engelhardt's counsel inviting cross claims from Engelhardt. Within ten minutes of this
phone call and before Engelhardt's counsel could respond, the arbitrators proceeded with the cross claims against Engelhardt
with other defendants present. 96 Within forty minutes of the phone call, the arbitrators entertained cross-examination of the
claimant's expert witness by another defendant, which was incriminating for Engelhardt. 97 Finally, the arbitrators entered an
award against Engelhardt and other defendants. 98 The Court in this case vacated the award against Engelhardt on the ground
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that the arbitrators denied him his right to a fair hearing. 99 Therefore, the arbitrators' decision not to wait for Engelhardt to
appear, respond, and cross examine the expert witness amounted to misconduct on the part of the arbitrators.
These cases show that the while there is a presumption in favor of deferring to the arbitrator's discretion, unreasonable denials of
adjournments will justify vacatur. These cases, however, involved situations in which arbitrators denied the parties' basic rights,
such as the right to notice, the right to present a crucial witness, and the right to appear in the arbitration and cross-examine
a witness. Thus, these cases do not undermine arbitrators' discretion; they only show that this discretion is to be construed
within the broad boundaries of a fundamentally fair hearing. Given that the grounds for vacatur under 10(a)(3) are based on
an arbitrator's procedural determination, courts rightly grant arbitrators wide discretion in these matters, vacating awards only
at the extremes.

V. COURTS HAVE CONFIRMED AWARDS WHEN ARBITRATORS
DECIDED THE CASE ON DISPOSITIVE MOTIONS
Federal courts have confirmed awards and deferred to the arbitrators' decision to render either an award on the merits or a
motion to dismiss without holding a full evidentiary hearing. These *172 decisions focus on whether the process in which the
arbitrator engaged to reach her determination deprived the parties of a fundamentally fair hearing. The matter at issue must be
ripe for summary disposition and the parties must be given the opportunity to submit argument on the issue.
In Intercarbon Bermuda, Ltd. v. Caltex Trading and Transport Corporation, the Southern District of New York confirmed an
award that arbitrators made without holding in-person evidentiary hearings. 100 In this case, after the parties filed submissions
and without holding a hearing, the arbitrator made a preliminary award in favor of Caltraport. The arbitrator then rendered his
final award in favor of Caltraport, without holding any in-person hearings. InterCarbon, which had initiated the arbitration,
moved to vacate the award on the grounds that the arbitrator was guilty of misconduct under FAA 10(a)(3) because he refused to
hear evidence pertinent and material to the dispute. The Southern District of New York determined that InterCarbon had received
a fundamentally fair hearing even though it was a “paper hearing.” 101 To reach this decision, the Court applied the F.R.C.P.
56 standard (summary judgment) to determine whether the documents-only “hearing” was proper. 102 The Court determined
that “the extent to which issues of fact were in dispute” determines whether the arbitrator should hold a live hearing. 103 In
this arbitration, the circumstances were such that a summary disposition was fair. 104 Therefore, the arbitrator did not deny the
parties a fundamentally fair hearing by considering only document submissions.
In Warren v. Tacher, the United States District Court for the Western District of Kentucky similarly refused to vacate an award
on the ground that an arbitrator had decided to dismiss the case against certain respondents without permitting discovery. 105
In Warren, one of the respondents in an arbitration involving a broker-dealer transaction filed a motion to dismiss all claims
against it at the outset of the arbitration. Petitioners filed a written response to this motion and the arbitration panel subsequently
granted the respondent's motion to dismiss. After an arbitral award was rendered in petitioner's favor against the remaining
respondents, petitioners *173 moved to vacate the award in their favor on the ground that the arbitrator had granted one of the
respondents' motion to dismiss prior to discovery and a full evidentiary hearing. The Court confirmed the award and held that
petitioners failed to show that the arbitrator's decision denied them a fundamentally fair hearing. 106 Indeed, the Court noted
that the arbitration panel entertained written submissions and a hearing on the motion to dismiss prior to granting the motion.
State courts have also deferred to arbitrators' granting dispositive motions and confirmed awards so long as parties were not
denied a fundamentally fair hearing. 107 For instance, in Pegasus Construction Corp. v. Turner Construction. Co., the Court
of Appeals of Washington confirmed an arbitral award in which the arbitrator had decided that he could not award either
party any damages because they did not comply with their contract. 108 In this arbitration, a subcontractor and a contractor
on a construction project had a dispute. The subcontractor filed an arbitration demand under the AAA's Construction Industry
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Arbitration Rules. The contractor then moved to dismiss the claims against him on the ground that the subcontractor had not
complied with the dispute resolution provisions agreed to in the prime contract. After reviewing written submissions and holding
oral arguments on the motion to dismiss, the arbitrator held that neither party had complied with the contract provisions. 109
Thus, the arbitrator awarded damages to neither party. The Court confirmed the award and held that a full hearing is not required
when a dispositive issue makes it unnecessary. 110
In Schlessinger v. Rosenfeld, Meyer & Susman, the California Court of Appeals confirmed an award even though the arbitrator
resolved the principal issues presented to him by summary adjudications motions. 111 In this case, a law firm and a former
partner in the law firm resorted to arbitration to determine the amount due to *174 the former partner. 112 The parties agreed to
arbitrate pursuant to AAA rules. 113 First, the parties cross-motioned for summary adjudication on the validity of the partnership
agreement's penalty for competition. 114 The parties submitted written documents and the arbitrator held a hearing via telephone
conference on the motion. The arbitrator then determined that the agreement was valid but that the reasonableness of the
penalty would be examined after taking further evidence. 115 After engaging in discovery on that matter, the former partner
filed a motion for summary adjudication contending that the penalty (“tolls”) was unreasonable. Both parties submitted written
submissions as well as declarations and depositions from relevant persons in the dispute (accountant, current law firm partners,
former law firm partner). The arbitrator then conducted a telephone hearing on the motion. The arbitrator then ruled that the
penalty was reasonable as a matter of law. 116 The arbitral award was then issued after the parties resolved the remaining issues
by stipulation. The Court held that the former partner was not deprived of a fundamentally fair hearing because the arbitrator was
allowed to rule on summary adjudication motions even if the AAA rules did not explicitly grant that power to the arbitrator. 117
The Court did, however, caution that its holding “should not be taken as an endorsement of motions for summary judgment or
summary adjudication in the arbitration context.” 118
These cases indicate that arbitrators' granting dispositive motions will be upheld when the contract or the parties' agreement
grants arbitrators such power and when decisions do not deprive the parties of a fundamentally fair hearing. 119 The
permissibility of arbitrators to grant dispositive motions is supported by administrative rules such as the AAA Commercial
Arbitration Rules *175 amended and effective October 1, 2013, R-33. “The arbitrator may allow the filing of and make rulings
upon a dispositive motion only if the arbitrator determines that the moving party has shown that the motion is likely to succeed
and dispose of or narrow the issues in the case.” 120 An arbitrator's authority to grant summary disposition motions is crucial
to promoting the time and cost savings available in the arbitration process.

VI. SANCTIONS UNDER FAA 10 (A)(4)
One way for an arbitrator's ruling on discovery issues to have teeth is for the arbitrator to issue sanctions against a non-compliant
party. Courts reviewing awards sanctioning a party for lack of good faith in the conduct of the arbitration or faulty document
production have confirmed such awards. 121 The arbitrator must have the authority to award sanctions, be it granted by the
parties' arbitration clause, applicable statute, or the parties themselves. Once the arbitrator determines that she has authority to
award sanctions, one limit to the arbitrator's power is that the party owing sanctions must be a party to the arbitration agreement.
In Reliastar Life Insurance Company of New York v. EMC National Life Co., the Second Circuit confirmed an award in which
the arbitrator awarded attorney fees to the prevailing party. 122 In this case, the sanctioned party argued that the arbitrators had
exceeded their powers and that the award should be vacated pursuant to FAA 10(a)(4). 123 The Court determined that it must
evaluate whether the arbitrator had the power to award attorney's fees in the parties' agreement to arbitrate. 124 The Court held
that the parties' arbitration agreement, which stated that parties should bear their own arbitration expenses, was sufficiently
broad to confer *176 on arbitrators the power to sanction a party that participates in the arbitration in bad faith. 125
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Similarly, in Interchem Asia 2000 Pte. Ltd. v. Oceana Petrochemicals AG, the Second Circuit confirmed in part an award that
sanctioned a party for faulty document production and held that “an arbitrator's determination that a party acted in bad faith
is subject to limited review.” 126 This case involved a commercial arbitration for a breach of a contract to sell and purchase
a petrochemical. The purchaser initiated the arbitration against the seller for breach of contract. 127 The arbitration was to be
conducted under the Commercial Arbitration Rules of the AAA. 128 In their initial submissions, both parties requested attorney's
fees. During the arbitration proceeding, the arbitrator determined that the purchaser's document production was “patently
dilatory and evasive,” and at the request of the seller, the arbitrator imposed sanctions on the purchaser and its attorney. 129 The
Second Circuit confirmed the award with regards to sanctions imposed on the purchaser on the ground that since the parties had
both requested attorney's fees in the initial submissions, the arbitrator was authorized to award attorneys fees. 130 There was
thus no violation of FAA 10 (a)(4). However, the Court found that the arbitrator did not have the authority to award sanctions
against the attorney herself because she was not a party to the arbitration agreement. 131
In First Preservation Capital, Inc. v. Smith Barney, Harris Upham & Co., the United States District Court for the Southern
District of Florida confirmed an arbitral panel's decision to dismiss with prejudice a case on the ground that the claimant had sent
“egregious” letters to clients concerning the respondent. 132 In that case, the Court held that the arbitrators had not exceeded
their *177 power in dismissing this case with prejudice. 133 Indeed, the Court reasoned that, “if arbitrators are not permitted
to impose the ultimate sanction of dismissal on plaintiffs who flagrantly disregard rules and procedures put in place to control
discovery, arbitrators will not be able to assert the power necessary to properly adjudicate claims.” 134
These cases show that even when they are confronted with a motion to vacate an award based on sanctions allegedly imposed
improperly by arbitrators, courts show deference to arbitrators' decisions.
In MCR of America, Inc. v. Greene, the Maryland Court of Special Appeals vacated an arbitral award in which the arbitrator
had sanctioned the employee and his counsel to pay the employer's attorney's fees in an arbitration between an employee
and an employer. 135 The Court held that the arbitrator had exceeded her authority under Maryland's Uniform Arbitration for
two reasons. First, the arbitrator exceeded her authority because the parties' agreement did not expressly enable her to award
attorney's fees. 136 The Court disregarded the AAA rules applicable to the arbitration that allowed for attorney's fees, and it
looked at the Maryland Arbitration Act, which presumed that parties have not agreed to attorney's fees unless expressly stated
in the agreement. Second, the Court held that arbitration was a matter of contract and for this reason, since the employee's
attorney was not party to the contract, he could not be sanctioned. 137
While this Maryland decision vacated the award pursuant to FAA 10(a)(4), it does maintain that arbitrators' authority derives
from the parties' agreement, and were the parties' agreement clear on the subject of attorney's fees, the award would have been
enforced. Informed arbitrators should not shy away from their authority, if it exists in the case, to issue sanctions against a
party who is not complying with the arbitrator's orders or who is flagrantly participating in bad faith. Arbitration is intended
to be a cost effective and efficient process, and when a party to an arbitration abuses the process, that abuse should not be
tolerated by the arbitrators.

*178 VII. CONCLUSION
Arbitrators play a critical role in asserting their authority to provide parties with a cost-effective and expeditious arbitration. No
informed arbitrator should shy away from that responsibility for fear of jeopardizing the award. Be it through refusing to hear
unnecessary evidence, denying unwarranted discovery requests, denying excessive adjournment requests, deciding an issue
or disposing of a case based on a dispositive motion, or sanctioning parties for failure to comply with a discovery order or
lack of good faith in the arbitration process, arbitrators have the tools to manage the arbitration process. These tools coupled
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with courts' strong support of arbitrators' discretion in this context provide arbitrators with the means to take an active role in
controlling the time and cost of arbitration.
Many arbitrators are already using these tools and successfully managing the arbitration process. 138 For those who have been
hesitant, fearing that asserting control will create grounds for vacatur, fear not. Inform yourself of the judicially recognized
boundaries outlined in this article and step into your rightful role as time and cost controller.
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Foreword
The College of Commercial Arbitrators was established in 2001.  Its mission is to
promote the highest standards of conduct, professionalism and ethics in commercial
arbitration,todevelop"bestpractices"guidelinesandmaterials,andtoprovidepeertraining
and professional development.  Its membership currently consists of approximately two
hundredleadingcommercialarbitratorsintheUnitedStatesandabroad.
In response to mounting complaints that commercial arbitration has become as slow
andcostlyaslitigation,thussubstantiallydiminishingitsappeal,theCollegedecidedin2008to
convene the following year a National Summit on BusinessͲtoͲBusiness Arbitration to identify
thechiefcausesoftheproblemandexploreconcrete,practicalstepsthatcanbetakennowto
remedythem.TheconceptofaNationalSummitsprangfromtwokeyinsights:(1)lengthy,
costly arbitration results from the interaction of business users, inͲhouse attorneys, the
institutions that provide arbitration services, outside counsel and arbitrators; and (2)  all of
these "stakeholders" must collaborate in identifying and achieving desired efficiencies and
economies in arbitration.  Therefore, in addition to its own Fellows, who have considerable
experience and expertise as commercial arbitrators (and, in many cases, as advocates), the
CollegeinvitedtotheNationalSummitinͲhousecounselfromnumerousmajorcompaniesthat
utilizearbitration,skilledadvocateswhorepresentsuchpartiesinarbitrationinawidevariety
ofgeographicregionsandcommercialspecialties,andindividualswhooccupykeypositionsin
leadinginstitutionalprovidersofarbitrationservices.
InanticipationoftheSummit,theCollegeappointedTaskForcescomposedofcorporate
counsel,outsidecounselandarbitratorstostudytheissuesandprovideinsightandperspective
concerning the problems and possible solutions.  Thereafter, the College's Summit Planning
CommitteecarefullyreviewedsubmissionsfromtheTaskForcesanddevelopedaDraftReport
for discussion at the Summit.  The Report, edited by Fellows Professor Thomas Stipanowich,
Curtis von Kann and Deborah Rothman, concluded with four Protocols containing proposed
actionstepsforBusinessUsersandInͲHouseCounsel,ArbitrationProviderInstitutions,Outside
CounselandArbitrators.TheDraftReport,entitled"HowtoDrasticallyReduceCostandDelay
inCommercialArbitration,”1wascirculatedtoallSummitinviteesintheearlyfallof2009.
TheNationalSummitwasconvenedinWashington,D.C.attheendofOctober,2009.A
measure of the perceived importance of the Summit was the fact that five of the principal
organizationsinvolvedincommercialarbitration,namely,theAmericanBarAssociationSection
of Dispute Resolution, the American Arbitration Association, JAMS, the International Institute

1



  As used in the draft report and in this publication, the term "commercial arbitration" refers to arbitration
between two or more commercial entities, i.e., businessͲtoͲbusiness arbitration.  Neither the Summit nor this
report has attempted to address the rather separate and distinct issues that arise in arbitration between
businesses and employees or consumers.  While those scenarios are certainly worthy of thoughtful study and
attention, they are beyond the scope of the present initiative.  Furthermore, although the recommendations
offered herein may be of great benefit in the context of international arbitration, the focus of this report is on
commercialarbitrationintheUnitedStates.
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for Conflict Prevention and Resolution (“CPR”), and the Chartered Institute of Arbitrators,
joined the College as coͲsponsors of the Summit, along with the Straus Institute for Dispute
ResolutionofPepperdineUniversitySchoolofLawandseventyͲtwoFellowsoftheCollege.
More than 180 individuals participated in the Summit, which was designed as a
structured "conversation" to elicit participants' input on the proposed Protocols.  Following
panel presentations regarding each of the four Protocols (conducted by corporate counsel,
outsidecounsel,arbitratorsandexecutivesof"provider"institutions),Summitparticipantshad
theopportunitytocommentontheproposalsandrecommendamendmentsoradditions.The
Summitconcludedwitha"townhall"meetingduringwhichelectronicvotingdeviceswereused
togaugetheopinionofSummitparticipantsconcerningspecificactionsteps.
InthecourseofproducingthisFinalReport,theEditorsthoroughlyanalyzedtheresults
of the National Summit as well as numerous additional written recommendations for the
improvement of the draft Protocols and made material revisions to those documents.  The
Protocolsandaccompanyingcommentaryaredesignedtoproducesimpleandstraightforward
guidance for all stakeholders with the intent of encouraging efforts that promote more
expeditious and costͲeffective arbitration.2  The commentary provides information on
numerousproceduraloptionsandtoolsdesignedbyvariousorganizationstopromotethegoals
andfulfilltheactionstepssetforthintheProtocols.
The College expresses its deep gratitude to all of the Summit sponsors as well as the
many individuals and organizations that helped plan, organize and produce the National
Summit and Protocols.  While the views and opinions of all participants were extraordinarily
valuable in producing this report, the report is ultimately that of the College which takes full
responsibilityforanydeficienciesthatmaybefoundinthedocument.
ItistheferventhopeoftheCollegeofCommercialArbitratorsthatpublicationofthese
Protocolswillsoundaclarioncalltoactionbyallconstituenciesinvolvedinbusinessarbitration,
encouragingpromptadoptionofeffectivemeasurestodramaticallyreduceprocesscostsand
delay, restoring arbitration to its rightful place as a valuable and efficient alternative to
litigationintheresolutionofbusinessdisputes.






BruceW.Belding



PresidentoftheCollege2008Ͳ2009 




CurtisE.vonKann
PresidentoftheCollege2009Ͳ2010


2

 The Protocols target ways to reduce cost and delay because those factors are the focus of most current
complaints about commercial arbitration.  Economy and efficiency are usually among the key concerns of
arbitratingparties,butthesegoalsmaybeintensionwith,andmayevenbeoutweighedby,adesireforcourtͲlike
dueprocess.Inanyevent,theProtocols’valuewillbeindirectproportiontoparties’desiretopromoteeconomy
andefficiencyinarbitration.
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I
Speed,EconomyandEfficiencyinCommercialArbitration:
FailedExpectations,SharedResponsibility3
Despite meaningful efforts to promote better practices and ensure quality among
arbitrators and advocates, criticism of American commercial arbitration is at a crescendo.
Much of this criticism stems from the fact that businessͲtoͲbusiness arbitration has taken on
the trappings of litigation—extensive discovery and motion practice, highly contentious
advocacy,longcycletimeandhighcost.4Whilemanybusinessusersstillpreferarbitrationto
court trial because of other procedural advantages,5 the great majority of complaints being
voicedbyarbitrationusersarethesame:commercialarbitrationnowcostsjustasmuch,and
takesjustaslong,aslitigation.6Clientsandcounseloftenwonderaloudwhathappenedtothe
economicalandefficientalternativetothecourtroom.7
As a result, some business clients and counsel have removed arbitration clauses from
their contracts.  This situation has also contributed to the removal of arbitration provisions


3

ManyelementsofthisReportareborrowedoradaptedfromdocumentspreparedinanticipationoftheNational
SummitonBusinessͲtoͲBusinessArbitrationandthedevelopmentoftheProtocols.Theseincludethereportsof
Task Force Committees including the Committee on Business Users and House Counsel (Jeff Paquin and James
Snyder, Chairs); the Committee on Arbitration Advocates (David McLean and Steven Comen, Chairs); and the
CommitteeonArbitrators(LouiseLaMotheandJohnWilkinson,Chairs).Conceptsandtextwerealsodrawnfrom
two extensive articles prepared in anticipation of the National Summit on BusinessͲtoͲBusiness Arbitration:
Thomas J. Stipanowich, Arbitration: The "New Litigation," 2010 U. ILL. L. REV. 1 (Jan. 2010) available at
http://ssrn.com/abstract=1297526 [hereinafter Stipanowich, New Litigation] (analyzing current trends affecting
perceptionandpracticeincommercialarbitration);ThomasJ.Stipanowich,ArbitrationandChoice:TakingCharge
of the New Litigation, (Symposium Keynote Presentation), 7 DEPAUL BUS. & COM. L.J. 401 (2009), available at
http://ssrn.com/abstract=1372291[hereinafterStipanowich,ArbitrationandChoice].
4

Stipanowich,NewLitigation,supranote3,at6Ͳ27.

5

FULBRIGHT&JAWORSKI,U.S.CORPORATECOUNSELLITIGATIONTRENDSSURVEYRESULTS18(2004);MichaelT.Burr,TheTruth
AboutADR:DoArbitrationandMediationReallyWork?14CORP.LEGALTIMES44,45(2004).

6

  See, e.g., Mary Swanton, System Slowdown: Can Arbitration Be Fixed?, INSIDE COUNSEL, May 2007, at 51; Lou
Whiteman, Arbitration's Fall from Grace, LAW.COM INͲHOUSE COUNSEL, July 13, 2006,
http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id= 900005457792; Leslie A. Gordon, Clause for Alarm, A.B.A. J.,
Nov.24,2006,at19,availableathttp://www.abajournal.com/magazine/article/clause_for_alarm/.BarryRichard,
CorporateLitigation:ArbitrationClauseRisks,NAT'L L.J., June2004,at3.SeealsoBenjaminJ.C.Wolf,OnͲlineBut
Out of Touch: Analyzing International Dispute Resolution Through the Lens of the Internet, 14 CARDOZO J. INT'L &
COMP. L. 281, 306Ͳ07 (2006) (describing the disadvantages of arbitration, including costs similar to litigation and
lengthydiscovery process and hearings); See also Mediation—Knocking Heads Together—Whygo to court when
youcansettlecheaply,quicklyandfairlyelsewhere?,THE ECONOMIST, Feb.3,2000,at62(notingarbitrationisno
"cheaper,fairerorevenquicker"thantrial).
7

Stipanowich,NewLitigation,supranote3,at9.
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from important standard industry contract forms.8  As one West Coast inͲhouse counsel
recentlyreported,
We really sell arbitration to our business clients [as a superior alternative to
litigation].Nowtheyareaccusingusoffalseadvertising....Literallyallofthe
topgeneralcounselfromthelargestcorporationsintheBayAreawereuniform
intheirfrustrationwitharbitrationandmanyhavesaid...they'renotagreeing
toitanymore.
Such outcomes are unfortunate, because commercial arbitration offers businesses the
prospectofatruealternativetolitigation—indeed,aspectrumofalternatives.Whilelitigation
may prove desirable to parties who require public proceedings, case precedents, and the
contempt power of courts, arbitration offers the inestimable range of advantages that come
with choice—the ability to tailor the process to the dispute.  For this key reason, arbitration
should always be a prominent contender in the marketplace of alternatives for resolving
businessdisputes.9
In recent years, to be sure, much effort has been devoted to providing guidance for
arbitrators, business users and advocates.  In addition, leading dispute resolution provider
institutions have spent considerable time and effort developing and revising arbitration
procedures.Despiteallofthis,theproblems—perceivedandreal—remain.
At the October 2009 National Summit on BusinessͲtoͲBusiness described in the
Foreword to this report, the views of all participants—including corporate counsel, outside
counsel, arbitrators and executives of institutions providing arbitration and other dispute

8

 The latest edition of the American Institute of Architects construction forms, the nation's most widely used
template for building contracts, eliminates the default binding arbitration provision, long a sine qua non of
constructioncontracts;partiesmusthenceforthaffirmativelyagreetoarbitrationbycheckingaboxor,bydefault,
gotocourt.SeeAIA DOCUMENT A201Ͳ2007, GENERAL CONDITIONSOFTHE CONTRACTFOR CONSTRUCTION,art.15(2007);AIA
DOCUMENT B101Ͳ2007, STANDARD FORM OF AGREEMENT BETWEEN OWNER AND ARCHITECT, art. 8 (2007).  A new muchͲ
heralded rival set of standard contract documents also relegates arbitration to an option rather than a default
procedure.  CONSENSUSDOCS 240, STANDARD FORM OF AGREEMENT BETWEEN OWNER AND ARCHITECT/ENGINEER, art. 9.5
(2007).
9

Advocatesofarbitrationarequicktopointoutthatarbitrationawardsarelikelytoprovemuchmore"final"than
court judgments, tending to substantially reduce postͲhearing process time and costs.  Moreover, arbitration
offerspartiesahostofopportunitiestocraftaprocessthatprovesvastlysuperiortolitigationinmanycases,such
astheabilitytochoosetheirdecisionmaker(s)(includingsubjectmatterexperts),proceduresandvenue.Parties
mayalsoidentifytheissuesthatwill(andwillnot)bearbitrated,helpsetthetimetablefortheprocess,andtake
stepstoensuretheconfidentialityofproceedingsandofdocumentsdisclosedduringtheprocess.Foranyorallof
thesereasonsarbitrationmaybeanappealingalternativetolitigationregardlessoftherelativecostandlengthof
arbitration.See,e.g.,CurtisE.vonKann,AReportCardontheQualityofCommercialArbitration:Assessingand
Improving Delivery of the Benefits Customers Seek, 7 DEPAUL BUS. & COM. L.J. 499 (2009) (concluding that
commercialarbitrationdoesquiteagoodjobofmeetinguserexpectationsconcerningtheirabilitytochoosethe
decisionͲmaker,theopportunitytoadapttheprocesstotheneedsofindividualcases,flexibilityintheadjudicative
process, privacy of the adjudicative process, accessibility of the decisionͲmaker, efficient and userͲfriendly case
administration, fair and just results, and finality of the decision).  Nevertheless, the perception that arbitration
processes are unacceptably slow and costly—and in this respect not a demonstrably superior alternative to
litigation—hastaintedarbitrationintheeyesofmanybusinessclientsandcounsel.
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resolution services—were sought by means of a "town hall" meeting and electronic voting.
Whilenotascientificsurvey,thevotingdatareflectedimportantlevelsofconsensusaboutthe
depthofuserconcernsaboutarbitration,therootsofthoseproblems,andpotentialsolutions.
Summit participants overwhelmingly believed that relative speed, efficiency and
economytendtobeimportanttobusinessusersofarbitration.
Howoftendobusinessusersdesirearbitrationtobespeedier,moreefficientand
moreeconomicalthanlitigation?
54%
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Moreover, to one degree or another, nearly all participants were convinced that arbitration
fallsshortofusers'expectationsregardingspeed,efficiencyandeconomyatleastsomeofthe
time.Sevenintenwereconvincedthatthisoccurredatleasthalfthetime:
Inyourexperience,howoftendoesarbitrationfailtomeetthedesiresofbusiness
userswhentheywantspeed,efficiencyandeconomy?
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Evenifthesecollectiveperceptionsexaggeratetosomeextentthegapbetweenbusinessusers'
expectations of arbitration and their actual experiences, there is considerable room for
concern.

In order to address this disquieting status quo, the Summit focused on identifying the
perceivedrootsoftheproblemandexploringpotentialsolutions.
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II
TheRootoftheProblem:
ArbitrationHasBecomeTooMuchLikeLitigation
A.ReducedUseofTrial;GrowthofCommercialArbitration
Over the past three decades large, complex business disputes that used to be filed in
court, typically federal court, have been increasingly brought to commercial arbitration.
Severalfactorshavecontributedtothistrend.
ArecentABASymposiumon"TheVanishingTrial"spotlightedan84%decreaseinthe
percentageof federal cases resolved by trial between 1962 and 2002, and significant parallel
declines in state courts.10  The dramatic fallͲoff in the rate of trial may be attributed in large
part to concerns about the high costs and delays associated with fullͲblown litigation, its
attendant risks and uncertainties, and its impact on business and personal relationships.11
Businesses have become increasingly gunͲshy about entrusting their financial success, even
their continued existence, to unpredictable juries or autocratic judges (often with little or no
pertinent legal or commercial background or experience).  Their first and foremost concern,
however,isthecostlinessandslownessoflitigation:inthebluntwordsofarecentreportbya
task force of the American Collegeof Trial Lawyers and the Institute for Advancement of the
Legal System, "because of expense and delay, both civil bench trials and civil jury trials are
disappearing."12
Theconcernsthatcontributedtothewaningofcivillitigationofferedopportunitiesfor
the growth of private adjudication through binding arbitration.13  Conventional wisdom—and
common sense—suggests that businesses choose binding arbitration mainly because it is
perceivedtobesuperiortolitigation14insomeorallofthefollowingways:costsavings,shorter

10

MarcGalanter,TheVanishingTrial:AnExaminationofTrialsandRelatedMattersinFederalandStateCourts,1
J.EMPIRICALLEGALSTUD.459,460(2004).

11

SeeDavidR.Fineetal,The"Vanishing"CivilJuryTrial—ReportofTheMiddleDistrictBench/BarTaskForce,80
PA. B. ASS'N Q.24(2009)(citingcostsanddelaysamongprimaryreasonsforreducedtrials);NathanL.Hecht,The
Vanishing Civil Jury Trial: Trends in Texas Courts and an Uncertain Future, 47 S. TEX. L. REV. 163 (2006) (same);
StephenDaniels&JoanneMartin,TheImpactItHasHadIsBetweenPeople'sEars:TortReform,MassCulture,and
Plaintiff'sLawyers,50DEPAUL L. REV.453,454(2000)(notingbusinesses'fearoflitigation).SeealsoJohnLande,
Failing Faith in Litigation?  A Survey of Business Lawyers' and Executives' Opinions, 3 HARV. NEGOT. L. REV. 1, 26
(1998)(94%ofsurveyedexecutivesbelievedtherehadbeena"litigationexplosion"); VALERIE P. HANS, BUSINESS ON
TRIAL56(2000)(describingpublicapprehensionsregardinglitigation).
12

 INSTITUTE FOR THE ADVANCEMENT OF THE AMERICAN LEGAL SYSTEM, FINAL REPORT ON THE JOINT PROJECT OF THE AMERICAN
COLLEGEOFTRIALLAWYERSTASKFORCEONDISCOVERYANDTHEINSTITUTEFORTHEADVANCEMENTOFTHEAMERICANLEGALSYSTEM3
(Mar.11,2009)[hereinafterFINALREPORTONLITIGATIONREFORM].
13

 Asoneexperiencedcommercialdisputeresolutionlawyerexplains,"Natureabhorsavacuum,andavacuum
hasbeencreatedwiththedecreasedfrequencyofbenchandjurytrials.Thisportendsgoodthingsforalternative
disputeresolutionprocesses."

14

WilliamH.Knull,III&NoahD.Rubins,BettingtheFarmonInternationalArbitration:IsItTimetoOfferanAppeal
Option?,11AM.REV.INT'LARB.531,532(2000);RichardE.Speidel,SecuritiesArbitration:ADecadeafterMcMahon,
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resolution times, a more satisfactory process, expert decision makers, privacy and
confidentiality,andrelativefinality.15Theuntiringeffortsofarbitrationprovidersinpromoting
commercial arbitration rules and standard model clauses have encouraged broader use of
arbitration in recent decades, while the growth of a large cadre of relatively sophisticated,
accomplished,andwellͲtrainedprofessionalarbitratorshasundoubtedlyenhancedconfidence
thatarbitrationwillproduceareasonableandfairresult.Awidevarietyofsimpleaswellas
sophisticated contractual provisions for the resolution of disputes by arbitrators are now
featuredinmanydifferentkindsofcommercialcontracts.16Thesephenomena,coupledwith
plenaryjudicialenforcementofbroadlytailoredarbitrationprovisions,havemadearbitrationa
wideͲrangingsurrogatefortrialinapubliccourtroom.17
B.ImportationofTrialPracticesintoArbitration
Commercialarbitrationis,toalargeextent,avictimofitsownsuccess.Themigration
of commercial cases from litigation to arbitration has, predictably, brought into arbitration
someofthepracticesassociatedwithcommercialcaselitigation.Manyskilledandexperienced
attorneys,whilehappytoaccepttheforegoingadvantagesofarbitration,nonethelessgenerally
wanttotrycasesinarbitrationwiththesameintensityandthesametacticswithwhichthey
were conducted in court.  Thus, expanded arbitral motion practice and discovery have
developedwithintheframeworkofstandardcommercialarbitrationruleswhichtendtoafford
arbitrators and parties considerable "wiggle room" on matters of procedure.  As a
consequence, practice under modern arbitration procedures is today often a close, albeit
private,analoguetociviltrial.
Aside from the natural human tendency to want to do things "the way we've always
done them," there are other drivers of the incorporation of litigationͲstyle proceedings into
largecommercialarbitration.Litigators,beinginherentlyconservativeandcautious,ontheone
hand,anddeterminedtoachievethebestpossibleresultfortheirclients,ontheother,arevery
reluctant to try a big case—in either a court or an arbitration proceeding—until they have
soughtallpossibleevidence,analyzedeveryissue,andplayedeverylegalcardattheirdisposal.
If,notwithstandingalltheseefforts,theclientsuffersanadverseresult,counselcansaywith
confidence that this did not occur because they held back on any actions that might have
produced a better outcome.  It must be noted, finally, that these practices—constituting the
arguablepathofprudence—arealsosignificantcontributorstolawfirmrevenues.

62 BROOK. L. REV. 1335 (1996); COMMERCIAL ARBITRATION AT ITS BEST: SUCCESSFUL STRATEGIES FOR BUSINESS USERS 12Ͳ13
(ThomasJ.Stipanowich&PeterH.Kaskelleds.,2001)[hereinafterCOMMERCIALARBITRATIONATITSBEST].
15

SeeDAVIDB.LIPSKY&RONALDL.SEEBER,THEAPPROPRIATERESOLUTIONOFCORPORATEDISPUTES—AREPORTONTHEGROWING
USEOF ADRBY U.S. CORPORATIONS17(1998)(detailingreasonswhycompaniesusemediationandarbitration).See
also Richard W. Naimark & Stephanie E. Keer, International Private Commercial Arbitration: Expectations and
PerceptionsofAttorneysandBusinessPeople:AForcedRankAnalysis,30INT'L BUS. LAW.203(2002)(simpleforced
rankanalysisoffactorsofimportancetoattorneysandclientsinAAAinternationalarbitrationcases).
16

CelesteM.Hammond,ARealEstateFocus:The(Pre)(As)summed"Consent"ofCommercialBindingArbitration
Contracts—AnEmpiricalStudyofAttitudesandExpectationsofTransactionalLawyers,36J. MARSHALL L. REV.589,
591(2003)(commentingonthewidespreaduseofarbitrationprovisionsincommercialcontracts).
17

SeeThomasJ.Stipanowich,ContractandConflictManagement,2001WIS.L.REV.831,839Ͳ44.
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1.Discovery
Amongmanyaspectsofthisphenomenon,theexpansionofdiscoverystandsoutasthe
primarycontributortogreaterexpenseandlongercycletime,asaffirmedbyapollofNational
Summitparticipants:
If you believe arbitration fails to meet the desires of business users regarding
speed,efficiencyandeconomy,towhatextentdoesexcessivediscoverytendto
contributetothatresult?
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Arbitration hearings are now often preceded by extensive discovery, including requests for
voluminousdocumentproductionanddepositions.Sincediscoveryhastraditionallyaccounted
for the bulk of litigationͲrelated costs,18 the importation of discovery into arbitration (which
traditionally operated with little or no discovery) is particularly noteworthy.  Although many
arbitrators and some arbitration rules aim to hold the line on excessive discovery,19 it is not
unusual for legal advocates to agree to litigationͲlike procedures for discovery, even to the
extentofemployingstandardcivilproceduralrules.20Thisshouldnotbesurprising,sincethere

18

 Accordingtoa1999study,documentdiscoveryaloneaccountsfor50%oflitigationcostsintheaveragecase,
and 90% in active discovery cases. Admin. Office of the U.S. Courts, Judicial Conference Adopts Rule Changes,
ConfrontsProjectedBudgetShortfalls,THE THIRD BRANCH,Oct.1,1999,availableat http://www.uscourts.gov/News
/NewsView/99Ͳ09Ͳ15/Judicial_Conference_Adopts_Rules_Changes_Ͳ_Confronts_Projected_Budget_Shortfalls
.aspx.  American lawyers devote more time to document discovery than to nearly any other activity, including
clientcounseling,legalresearchandnegotiations.SeeSalvatoreJosephBauccio,EͲDiscovery:WhyandHowEͲMail
isChangingtheWayTrialsareWonandLost,45DUQ. L. REV.269,269n.7(2007).SeealsoJAMES S. KAKALIK,ETAL.,
DISCOVERY MANAGEMENT: FURTHER ANALYSIS OF THE CIVIL JUSTICE REFORM ACT EVALUATION DATA 55 (1998); John S.
Beckerman, Confronting Civil Discovery's Fatal Flaws, 84 MINN. L. REV. 505, 506 (2000); Wayne D. Brazil, Civil
Discovery:HowBadAretheProblems?,67A.B.A.J.450(1981).
19

See,e.g.,INTERNATIONALINSTITUTEFORCONFLICTPREVENTION&RESOLUTION(CPR)NONͲADMINISTEREDARBITRATIONRULESR.
11 (2007)("TheTribunalmayrequireandfacilitatesuchdiscoveryasitshalldetermineisappropriate…takinginto
accounttheneedsofthepartiesandthedesirabilityofmakingdiscoveryexpeditiousandcostͲeffective.")Seealso
JAMS COMPREHENSIVE ARBITRATION RULES & PROCEDURES,R.22(2007); AAA COMMERCIAL ARBITRATION RULESAND MEDIATION
PROCEDURESR.30(2009).
20

Insomecasesarbitratorsareconfrontedbyaprioragreementofcounselforarbitratingpartiestoutilizethe
discoveryprovisionsoftheFederalRulesofCivilProcedureinarbitration.Thisposesadilemmaforthearbitrator,
who may or may not be able to persuade counsel to forego requests for admission and interrogatories and to
strictlylimitthenumberofdepositions,andalsotocloselysupervisethediscoveryprocesstoavoidunnecessary
delays.
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isatendencytousethetoolswithwhichoneismostfamiliar,andlawyersschooledintrialmay
predictablyrelyontheirknowledgeandexperienceintheprivateanalogoftheprocess.Trial
practice, with its heavy emphasis on intensive discovery and related motion practice, is
reinforced by ethical rules enshrining the model of zealous advocacy.21  For lawyers
accustomedtofullͲfledgeddiscovery,anythinglessmayseemtantamounttomalpractice.22
ItisnothardforAmericanlawyerstojustifyintensivediscoverytothemselvesandtheir
clients.Legitimizingalegalpositionoftenrequirespainstakingreconstructionofpastevents,a
highlylaborͲandtimeͲintensiveactivitythatmayrequireconscientioussiftingofvastamounts
ofinformation,mostofwhichisoflittleornorelevancy.Theexpectation—orhope—isthatthe
"mining"effortwillultimatelyproduceapicturethatsupportstheposition.23Alternatively,it
mightatleastforestallanundesiredresolutionformonthsoryears.24
Businessclients—especiallythosewithsignificantinterestsorassetsatstake—areoften
disinclined to challenge this effort to mine information.  They may agree with or rely on the
advocate'spreliminarycounselthattheminingoperationwillyieldproductiveresults;25indeed,
theymayhavestrategicreasonsforusingdiscoverytoincreasetheiropponent'scosts,and/or
delaythefinalresolutionofthedispute.26
Arbitrators,intentuponstrikingabalancebetweenfundamentalfairnessandefficiency,
maybereluctanttopushpartiestolimitsuchpracticesortokeeptoschedule,especiallywhen
allpartieshaveagreedtowideͲrangingdiscovery.Thesetendenciesarelikelytobereinforced
bytherealitythatarbitrationisfoundedonanagreementbetweentheparties,leadingtothe
common and reasonable perception that arbitrators have no business secondͲguessing
agreementsbetweencounselregardingtheconductofdiscoveryandotherprocedures.There
arealsoconcernsaboutanarbitrationawardbeingsubjectedtoamotiontovacatebasedona
failuretoconsiderrelevantevidence,especiallyamongarbitratorswholacktheconfidenceof
longexperience.27Somehaveevensuggestedthatareluctancetolimitdiscoverymayreflect
anarbitrator'sdesiretoavoidoffendinganyoneinthehopeofsecuringfutureappointments.28


21

SeeMODELCODEOFPROFESSIONALRESPONSIBILITYEC7Ͳ1(1983).

22

JohnHinchey,RemarksattheAnnualMeeting,AmericanCollegeofConstructionLawyers,Adjudication:Coming
toAmerica(Feb.22,2008)(notesonfilewithauthor).
23

  See Charles W. Sorenson, Jr., Disclosure Under Federal Rule of Civil Procedure 26(A) – 'Much Ado about
Nothing?,'46HASTINGS L.J.679,697Ͳ714(1995)(notingthatoverlybroaddiscoveryallowspartiestogoon"fishing
expeditions");ChrisA.Carr&MichaelR.Jencks,ThePrivatizationofBusinessandCommercialDisputeResolution:
AMisguidedPolicyDecision,88KY.L.J.183,222(2000)(discussingtheadventofthe"discoverylawyer").
24

SeeBENJAMINSELLS,THESOULOFTHELAW88(1994).

25

Carr&Jencks,supranote23,at240.

26

SeeSorenson,Jr.,supranote23,at699Ͳ700.Discoveryhasbeenusedasatacticalweapontoimposeexcessive
costsontheopposingparty.
27

Thereislittlecaselawinthisareatoprovideguidanceandreassurancetoarbitratorswhomightotherwisebe
inclinedtomorerigorouslyimposelimitsovercounsel'sobjection.InHicksv.UBSFinancialServices,Inc.,649Utah
Adv. Rep. 7 No 20080950ͲCA , filed Feb. 4, 2010 UT, App 26, the Utah Court of Appeals held that "erroneous

7


118

Forallofthesereasons,discoveryunderstandardarbitrationprocedureshastendedto
becomemuchlikeitscivilcourtcounterpart.Asonecorporategeneralcounselexplains:
[I]fyousimplyprovideforarbitrationunder[standardrules]withoutspecifying
in more detail . . . how discovery will be handled . . . you will end up with a
proceedingsimilartolitigation.29
All too often, lamented another corporate lawyer at the National Summit, this expensive,
"overblown"processresultsinlittleornousefulinformation,letalonetheproverbial"smoking
gun."
With the advent of electronic discovery—producing what was recently termed "a
nightmare and a morass" for parties in litigation,30 the costs and stakes of litigationͲstyle
discovery have never been higher.  Never, moreover, has the need to control discovery in
arbitrationbeenmoreimperative.
2.Motionpractice
Another key source of cost and delay in commercial arbitration is motion practice, as
reflectedinthepollofNationalSummitparticipants:
If you believe arbitration fails to meet the desires of business users regarding
speed, efficiency and economy, to what extent does excessive, inappropriate or
mismanagedmotionpracticetendtocontributetothatresult?
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discoverydecisions"couldprovideabasisforvacatinganarbitrationaward,butthattheshowingof"prejudice"
resultingfromthearbitrator'sdiscoverydecisionsmustbe"substantial."
28

SeeClydeW.Summers,MandatoryArbitration:PrivatizingPublicRights,CompellingtheUnwillingtoArbitrate,
6U.PA.J.LAB.&EMP.L.685,717(2004)(arguingthatarbitratorsmaybelessrestrictivewithdiscoverythanjudges
becauseoftheirconcernoverobtainingfutureappointmentasanarbitrator).

29

JamesBender,GeneralCounsel,WilliamsCompanies,RemarksatTheTorchisPassed,CorporateCounselPanel
Discussion, Annual Meeting, CPR Institute for Dispute Resolution (Jan. 29Ͳ30, 2004), cited in Thomas J.
Stipanowich, ADR and the "Vanishing Trial": The Growth and Impact of "Alternative Dispute Resolution," 1 J.
EMPIRICALLEGALSTUD.843,895n.292(2004)[hereinafterStipanowich,VanishingTrial].
30

FINALREPORTONLITIGATIONREFORM,supranote12,at14.
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The use of dispositive motions in arbitration—now contemplated even by some
expeditedrules31—is,practicallyspeaking,adoubleͲedgedsword.32Thisimportfromthecourt
system, prudently employed, is a potentially useful tool for narrowing arbitral issues prior to
hearings and fullͲblown discovery, thus avoiding unnecessary preparation and hearing time.
While arbitrators are properly chary of summarily disposing of matters implicating factual
issues,therearecertainmattersthatmaybeforthrightlyaddressedearlyonwithlittleorno
discovery, such as contractual limitations on damages, statutory remedies, or statutes of
limitationsandotherlegallimitationsoncausesofaction.33Theproblemisthat,asincourt,
motionpracticeoftencontributessignificantlytoarbitrationcostandcycletimewithoutclear
benefits.  The filing of motions leads to the establishment of schedules for briefing and
argument entailing considerable effort by advocates, only to have the arbitrators postpone a
decision until the close of hearings because of the existence of unresolved factual disputes
raisedbythemotionpapers.34
3.Otherconcerns
Anothercontributortocostanddelayishearingsthatdragontoolong,asreflectedin
thepollofNationalSummitparticipants:
If you believe arbitration fails to meet the desires of business users regarding
speed, efficiency and economy, to what extent do tooͲlengthy hearings tend to
contributetothatresult?
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31

See,e.g.,JAMSENGINEERING/CONSTRUCTIONEXPEDITEDRULES,Rule18(2009).

32

COMMERCIALARBITRATIONATITSBEST,supranote14,at203Ͳ06;ZelaG.Claiborne,ConstructingaFair,Efficient,and
CostͲEffectiveArbitration,26ALTERNATIVESTOTHE HIGH COSTOF LITIG.186(Nov.2008).SeealsoAlbertG.Ferris&W.
LeeBiddle,TheUseofDispositiveMotionsinArbitration,62DISP.RESOL.J.17(Aug.ͲOct.2007).
33

COMMERCIALARBITRATIONATITSBEST,supranote14,at48,53Ͳ55.ThenewFinalReportonLitigationReformstates
that "parties and the courts should give greater priority to the resolution of motions that will advance the case
morequicklytotrialorresolution."FINAL REPORTON LITIGATION REFORM,supranote12,at22.Italsocallsfor"anew
summary procedure . . . bywhichpartiescan submit applications for the determination of enumerated matters
(such as rights that are dependent on the interpretation of a contract) on pleadings and affidavits or other
evidentiarymaterials."Id.at6.
34

SeeRomaineL.Gardner,DepositionsinArbitration:ThinkingtheUnthinkable,1131PRACTICING LAW INST. CORP.
LAW&PRACTICECOURSEHANDBOOK379,389Ͳ97(Jul.ͲAug.1999).
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As with discovery and motion practice, the cause of drawnͲout hearings is often a complex
interactionofseveralfactors.Ittypicallystartswithattorneys,intentonpursuingtheirbrand
of "zealous advocacy" for strategic or tactical reasons, interposing constant objections,
introducing redundant testimony, and framing the same question over and over again.  It is
facilitatedbyarbitratorswhoareunableorunwillingtocomedowntooheavilyontheparties—
perhaps because of lack of skill or native discomfort with proactive management, or because
they may be uncomfortably aware of scheduling issues of their own that may need to be
accommodatedduringthecourseoftryingacomplexcase.Theballooningofhearingtimeis
especially likely within the ambit of openͲended arbitration procedures with considerable
"wiggle room"; however, even previously established timetables and prescribed deadlines
sometimesfallbythewaysideduetomindsetslikethosedescribedabove.
C.LookingBeyondLitigationͲStyleArbitration
Wheneffectivelymanagedbycompetentarbitratorswiththecooperationofcounsel,a
"hybrid system" which combines the basic features of arbitration (process control,
confidentiality, finality and chosen expert decisionͲmaker) with courtͲlike discovery, motion
practice, and the like is not inherently bad, and may be a perfectly sensible arrangement for
some kinds of disputes.  For example, a rational choice might be made in favor of such an
approach, despite the prospect of expense and extended process, where the stakes are very
high.
In many cases, the case management efforts of skilled arbitrators and/or the
cooperation of party representatives will result in a highly satisfactory procedure that is
carefullytailoredtothecircumstancesathand—theresult,presumably,thatwasintendedby
thedraftersofstandardarbitrationproceduresthatcontainsignificant"wiggleroom."Insuch
circumstances,whetherbyconsciouschoiceordumbluck,businessusersenjoyanarbitration
experiencefullycommensuratewiththeirneedsandpriorities.
But,whilesomebusinessclientsmaybeperfectlycomfortablewiththisstatusquo,in
which the character, length and cost of the arbitration process are heavily dependent on the
interaction of arbitrators and advocates, many others are emphatically not.  They desire a
higherdegreeofcontrol—andmodesofarbitrationthatdeliberatelyplacegreateremphasison
economy and efficiency.  Consider, for example, the complaint of two inͲhouse attorneys for
oneoftheworld'sleadingcompanies:
The overriding objectives [of businesses in choosing an appropriate forum for
resolving disputes] . . . are fairness, efficiency (including speed and cost) and
certainty in the enforcement of contractual rights and protections.  These are
complementary objectives, and to focus on one at the expense of the others
leads to a result inconsistent with the expectations of the business world and
denies basic commercial needs.  Too often the practice of . . . arbitration has
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done just that, by focusing on perceived concepts of due process to the
detrimentofefficiency,resolutionandcertainty.35
AlthoughthisquotereferstocommercialarbitrationincrossͲborderdisputes,itisperhapseven
morerelevantinthecontextofarbitrationintheU.S.AsonedirectoroflitigationforamultiͲ
nationalcompanyobservedattheNationalSummit,"I'mheretotellyouthat...ourcurrent
experienceisthatwearegettingquickerandmorecostͲeffectiveresultsinU.S.courts!"

Besides driving up costs, delay in the resolution of conflict prolongs uncertainty—
potentially postponing the collection of amounts owed, affecting the setting of required
financial reserves and impairing the reporting of profits, and leaving in doubt questions of
contract interpretation.  Thus, "[w]hile business leaders . . . expect a fair resolution, taking
excessivetimecanoftenbejustasdamagingasawrongdecision."36

While concerns about speed, efficiency, economy and certainty have led many
businesses to stop using arbitration, the solution is a lot less drastic.  Instead of accepting
without question a set of arbitration rules that fails to lay the groundwork for effective costͲ
and timeͲsaving, business users' best chance to achieve harmony between process and
businessprioritiesistotakeaffirmativestepstomovebeyondtheoneͲsizeͲfitsͲallapproach.
Powerful support for this conclusion comes from the recent report of the American
College of Trial Lawyers task force linking the disappearance of civil trials with high cost and
delay: the report recommends a wide range of critical changes in the landscape of American
litigation,includinganendtothe"'onesizefitsall'approachofthecurrentfederalandmost
state rules."37  If clear procedural choices are perceived as not just desirable but essential in
litigation,thesameshouldbeevenmoresoinarbitration—sincearbitrationisalmostwhollya
creatureofcontractandthereforehighlyamenabletochoicesthat“fittheforumtothefuss."38
In the litigation system, speed and economy have sometimes been achieved by court
order.Foryears,ahandfulofstateandfederalcourtshavemanagedtoresolvetheircivilcases
muchfaster,withattendantcostsavings,thantheirpeers.Whilesuchexpeditionsometimes
resultsfromuniquefactors,suchasabnormallylowcaseloads,inmostinstancesthetimeand
cost savings occur because the court has adopted a successful vehicle for containing the
proceedings.Forexample,theU.S.DistrictCourtfortheEasternDistrictofVirginiahasbeen
for many years one of the fastest federal trial courts in the country.  It did this without any
effort to micromanage proceedings in its cases.  Instead, it instituted a case management
program in which all civil cases (no matter how complex) were set for trial approximately six
months after service of process on defendants, all motions were immediately heard and
decided(usuallyfromthebenchathearing),andcontinuanceswerevirtuallynevergranted.

35

MichaelMcIlwrath&RolandSchroeder,TheViewfromanInternationalArbitrationCustomer:InDireNeedof
EarlyResolution,74ARBITRATION3,4(2008).
36

Id.at4Ͳ5.

37

SeeFINALREPORTONLITIGATIONREFORM,supranote12.

38

  Frank E. A. Sander  & S. Goldberg, Fitting the Forum to the Fuss: A UserͲFriendly Guide to Selecting an ADR
Procedure,10NEGOT.J.49(1994).
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Thisarrangement,whichcametobeknownas"therocketdocket,"soonbecamethe
distinguishing feature of the court's reputation and legal culture.  Attorneys who had cases
there quickly focused their discovery efforts on the most important evidence, eschewed any
attempttotrackdowneverymarginalleadorpossibility,andgenerallycooperatedindiscovery
andpreͲhearingactivities(knowingthatfailuretocooperatewouldbequicklysanctioned).
This highly successful cost and time containment program is firmly grounded in the
universal truth known as Parkinson's Law—to wit, "work expands so as to the fill the time
availableforitscompletion."39(Thisisparticularlytrue,onemightadd,whenthosedoingthe
work—outsidecounselandarbitrators–arepaidbythehour.)Somecontainmentmechanism
isanessentialingredientofanysuccessfulefforttoreducetransactioncostsandcycletime.
Unfortunately, while external imposition of such a containment mechanism is readily
achievable in litigation (though, regrettably, seldom done), it is not in arbitration.  The
undoubted broad discretion granted trial judges to manage their calendars and proceedings,
vests them with authority to impose reasonable restrictions on discovery, motions, and trial
timeevenifallpartiesvigorouslyobject.Arbitrators,bycontrast,haveonlysuchpowerasis
conferredbypartyagreement.Ifallarbitrationpartiesagreethateachshouldbeabletotake
twentydepositions,filedispositivemotionsbothbeforeandafterdiscovery,andhavetwenty
days to present their evidence at hearing, an arbitrator who recognizes that a fair and just
decisioncouldbereachedthroughamuchmoreabbreviatedproceedingmaytrytopersuade
the parties to drastically scale back.  If unable to use persuasion, however, the arbitrator is
powerlesstooverridetheparties'agreementonhowthearbitrationshallbeconducted.40As
notedabove,moreover,arbitratorsmayhaveotherreasonsnottopushbacktoostrenuously
whenconfrontedwithanundulyexpansiveproceeding.
Iftheintentistohaveanexpeditiousandeconomicalprocess,therefore,itisincumbent
upon business clients and counsel to establish the appropriate framework at the outset,
preferablywhenlayingthecontractualfoundationforarbitration,andthereaftertoreinforce
thosechoicesbyotherchoicesduringthecourseofarbitration.ItisaxiomaticthatthelesspreͲ
disputeeffortismadetoestablishanappropriateframeworkforcontainingthearbitration,the
morelikelyitisthatthearbitrationproceedingswillspiraloutofcontrol,withadhocdecisions
beingmadeatthediscretionofthearbitratorinthiseffort.
Butbusinessuserscannotbeexpectedtoactunilaterally.Firstandforemost,business
usersneedassistancefromreputableprovidersofarbitrationanddisputeresolutionservicesin
theformofclear,userͲfriendlyproceduralchoices—includingproceduresthatmakespeedand
economy a true priority.  Second, they need outside counsel willing and able to share and
promote the values of efficiency and economy during the arbitration process.  Finally, they
needarbitratorswitheffectivemanagementskillsandtheaudacitytousethem.
Inthefollowingpartwewillmorecloselyexaminetherolesofeachoftheseparties.

39

ThisadageinitiallyappearedinTheEconomistofNovember1955asthefirstsentenceofahumorousessayby
Cyril Northcote Parkinson and was later reprinted with other essays in the book PARKINSON’S LAW: THE PURSUIT OF
PROGRESS(London,JohnMurray,1958).
40

Thissortofagreementisfarfromfanciful,asmanyexperiencedarbitratorscanattest.
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III
BusinessUsers&InͲHouseCounsel,Providers,
OutsideCounselandArbitratorsMustAllPlayaRole
inPromotingEfficiencyandEconomyinArbitration
A.TheNeedforaMutualEffort
ItistimetoreturntofundamentalsinAmericanarbitration.Thosewhoseekeconomy,
efficiency and a true alternative to the courthouse need more than good arbitrators.  Real
change must begin with the commitment of business users to thoughtful, informed
consideration of discrete process choices that lay the groundwork for a particular kind of
arbitration—whether they seek a highly streamlined, short and sharp process with tight time
framesandfirmlyboundeddiscovery,aprivateversionoffederalcourtlitigationorsomething
in between.  In the absence of specific user guidance, arbitration under modern, broadly
discretionaryproceduresisprimarilyaproductoftheinteractionofadvocatesandarbitrators,
eventhebestofwhomhavelimitedability,absentacontractualmandateorthestipulationof
allpartiestoblendefficiencyandeconomywithfundamentalfairness.Alltoooften,theresult
is a process that looks and feels like litigation—which is not what the parties expected in
electingarbitrationovercourttrial.
Forbusinessusers,processchoiceisanillusionintheabsenceofappropriatealternative
process prototypes from arbitration provider institutions.  Even before a dispute arises, at
which time heated emotions prevent agreement on something as simple as expedited
arbitration rules, clients and counsel tend to have neither the time nor the expertise to craft
their own process templates and usually need straightforward, dependable guidance from
thosewhodevelopandadministertheproceduresuponwhichtheyrely.Providerinstitutions
are awakening to the need to promote real choices in arbitration, but much remains to be
done.
Users also require outside counsel able and willing to support and further the goals
underpinningtheiragreementtoarbitrate.Amongthosewhopromotethemselvestobusiness
clients, there are wide variations in personal philosophy, approach, pertinent knowledge and
ability.
Finally,efficientandeconomicalprocessdependsupontheactiveeffortsofarbitrators
toemployeffectiveprocessmanagementskills,coupledwiththediscernmentandwillingness
tomakeearlyrulingsthatwilleffectivelytruncateorstreamlineproceedingsandthefortitude
to enforce agreed timetables.  To the extent that business users fail, consciously or
unconsciously, to place firm limits on the arbitration timetable, the scope of discovery, and
other arbitration procedures, the process management skills of arbitrators—and their
interaction with counsel—become all the more critical to an efficient proceeding and speedy
outcome.
Inthefollowingpageswewillexamineindetailtherolesofeachofthesefourgroupsof
"stakeholders" in the arbitration process, all of which are critical to achieving efficiency and
economyinarbitration.
13
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B.TheRoleofBusinessClientsandCounsel
Participants at the National Summit thought corporate inͲhouse counsel can do
considerably more to ensure speed, efficiency and economy before disputes arise.  Perhaps
surprisingly, the inͲhouse counsel participants themselves overwhelmingly agreed with this
statement.
When arbitration fails to meet the desires of business users regarding speed,
efficiency and economy, how much more can corporate inͲhouse counsel do to
helpfulfillthoseexpectationsbeforedisputesarise?
60%

48%

50%
40%
26%

30%

18%

20%
10%

8%
1%

0%
Notatall



Moderately

Verymuch



Ofthefourconstituencies,corporateinͲhousecounselarebestͲequippedtoassessclientgoals
andprioritiesacrossandwithintransactions.Wherespeed,economyandefficiencyarecritical
toaclient,theyhavetheopportunitytotailordisputeresolutionprovisions(includingbinding
arbitration)tothoseparticularneeds.

SummitparticipantsalsobelievedthatcorporateinͲhousecounselcoulddoagooddeal
moretofulfillclientexpectationsaboutspeed,efficiencyandeconomylateron,inthecourse
ofresolvingparticulardisputes:
When arbitration fails to meet the desires of business users regarding speed,
efficiency and economy, how much more can corporate inͲhouse counsel do to
helpfulfillthoseexpectationsoncethedecisionismadetoarbitrateadispute?
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40%
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0%
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Ratherthan"turnoverthekeys"andrelinquishcontroltooutsidecounsel,inͲhouseattorneys
haverepeatedopportunitiestoaffectthearbitrationprocess,fromselectionandsupervisionof
counsel to the identification of arbitrators to helping to chart the course of the arbitration
process.
14
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1.TheImportanceofEffectiveChoiceͲMaking
Business users, guided by knowledgeable and experienced counsel, are in the best
positiontodeterminehowandwhenarbitrationwillbebroughttobearonbusinessdisputes,
andwhatkindofarbitrationprocesstoprescribe.Ifbusinesspartiesreallywantarbitrationto
be a truly expeditious and efficient alternative to court, they have to assume control of the
processandnotdelegatetheresponsibilitytooutsidecounsel—inotherwords,principals,and
notagents,shouldactasprincipals.41Thismustincludenotonlychoicesmadeafterdisputes
arise, but also active choiceͲmaking at the time of contracting.  Ideally, it begins even earlier
with strategic discussions regarding the management of conflict in which arbitration is
consideredamongavarietyoftoolsandapproaches.42
Indeed, at first blush, it would seem that businesses that are incurring excessive
transactioncostsanddelayswouldbeideallysituatedtoreinthemin.Businessesaretypically
quiteexperiencedinmakingcostͲbenefitanalysesandindecidinghowmuchtheyarewillingto
paytoreduceparticularriskstoatolerablelevel.Experiencedcounsel(andarbitrators)know,
for example, that the law of diminishing returns applies in discovery as it does in nearly
everythingelse.Thevastmajorityofcasesendupbeingdecidedonthebasisofafairlysmall
bodyofevidencewhichisusuallyobtainedinearlydiscovery(ormayevenbeknownwhenthe
arbitration demand is filed).  Continued efforts to turn over every stone and run down every
possible lead rarely produce important further evidence (the proverbial "smoking gun") but
invariably drive up transaction costs and time greatly.  If given the choice between spending
$200,000 to achieve 90% assurance of locating most of the important evidence or spending
$2,000,000toachieve95%assurance,mostsophisticatedbusinesseswouldusuallyoptforthe
firstchoice,whiletheirriskͲaverse,hourlyͲbillingcounselwouldoftenoptforthesecond.
2. Reasons Business Clients and Counsel Fail to Take Control and Make
EffectiveChoices
Unfortunately, most businesses have not availed themselves of the opportunity to
controlarbitrationcostsandspeedbyadoptingarbitrationagreementsthatimposereasonable
limits on the arbitration process.  Instead, companies tend to reflexively insert standard
"boilerplate" arbitration provisions in their transaction contracts, many of which include
relatively"loose"proceduresthatleaveconsiderableleewaytooutsidecounselandarbitrators.
Thereappeartobeseveralreasonsforthefailureofbusinessestotakeactivecontrolof
their arbitrations from the outset.  First of all, it is often difficult to anticipate preciselywhat
disputeswillariseunderacontract,andwhatthestakeswillbe.43InͲhousecounselmayfeel
that the simplest solution to such uncertainty is the adoption of arbitration provisions that
leave considerable room for the arbitrators and counsel to adapt the process to whatever
circumstancespresentthemselves—the"wiggleroom"towhichwehavealluded.

41

Cf.BENJAMINSILLS,THESOULOFTHELAW88(1994).

42

SeeGEORGEJ.SIEDEL,USINGTHELAWFORCOMPETITIVEADVANTAGE3(2002).

43

SeeCOMMERCIALARBITRATIONATITSBEST,supranote14,at6Ͳ8.
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Second, in most businesses, corporate energy and attention is focused on
consummatingtransactions;incontrastdisputeresolutionprovisionstendtobeaccordedlow
priority in contract negotiations, at least partly because raising the specter of conflict seems
inappropriate when the emphasis is on coming together.44  Those insiders who say “but let's
also make careful arrangements for what happens if things go wrong” risk being viewed as
obstructionists who might derail the deal.  Perhaps, too, some transactional lawyers are
reluctant to make a negotiating point of arbitration, fearful that that may require trading off
more"substantive"elements.
There is also the problem that transactional lawyers often lack direct experience with
resolving postͲnegotiation conflict; for this reason they may have a tendency to fall back on
inadequateboilerplateorfalterintheminefieldofcustomizeddrafting.45Intheefforttodefine
client goals and translate them into meaningful process choices, inͲhouse counsel, the
"gatekeepertolegalinstitutionsandfacilitatorof...transactions,"46mustplayacriticalrole.
But the pertinent knowledge and experience about dispute resolution is often reposed in
litigators,nottransactionalcounsel.
Whendisputesarise,moreover,thereisundoubtedlyatendencyonthepartofinͲhouse
counsel to turn matters over to outside counsel and monitor outcomes and invoices but not
activelycoͲmanagetheprocess.Inthis,perhaps,thereistheperceivedcomfortofbeingable
todelegateresponsibilitytoanotherfortheconsequencesofanadjudicativestrategy.Ifthe
strategies are not in tune with the goals of the client, however, the consequences may be
unfortunate,asreflectedintheconclusionofonecorporategeneralcounsel:
Arbitrationisoftenunsatisfactorybecauselitigatorshavebeengiventhekeys...and
theyrunitexactlylikeapieceoflitigation.It'sthecorporatecounsel'sfault[for]simply
turningoverthekeystoamatter.47 
3.BusinessClientsandCounselMustChangeTheseRealities
Despite the often daunting obstacles confronting client and counsel regarding
arbitrationanddisputeresolution,therearecompellingreasonswhyinͲhouseadvisorsshould
devotemoretimeandenergytoovercomingcurrentobstaclesandwhybusinessclientsshould
heed and support their efforts.  As detailed in Part IV, effective process choices can provide
tangible benefits for business and avoid costly and delayͲproducing legal consequences, thus

44

Seeid.

45

JohnM.Townsend,DraftingArbitrationClauses:AvoidingtheSevenDeadlySins,58DISP. RESOL. J.28, 30(Feb.Ͳ
Apr.2003).
46

SeeWilliamL.F.Felstineretal.,TheEmergenceandTransformationofDisputes:Naming,Blaming,Claiming,15
LAW&SOC'YREV.631,645(1980Ͳ1981).

47

  Stipanowich, Vanishing Trial, supra note 29, at 895 (quoting Jeffrey W. Carr, Vice President and General
Counsel,FMCTechnologies,Inc.).SeealsoDavidB.Lipsky&RonaldL.Seeber,InSearchofControl:TheCorporate
Embrace of ADR, 1 U. PA. J. LAB. & EMP. L. 133, 142 (1998); Craig A. McEwen, Managing Corporate Disputing:
OvercomingBarrierstotheEffectiveUseofMediationforReducingtheCostandTimeofLitigation,14OHIO ST. J.
DISP.RESOL.1(1998);Lande,supranote11.
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fulfillinglegalcounselors’ethicalobligationsto activelypromoteconsiderationofappropriate
disputeresolutionalternatives.
Selectingtheright"template"isthefirstcriticalchoicepointforbusinessusersandinͲ
housecounsel.Itis,however,essentialtomakeothergoodchoicesafterdisputesarise.The
selection of the right advocates and arbitrators can reinforce earlier process choices by
ensuring adherence to the contractual arbitration "template;" the wrong outside counsel or
arbitratormayundermineearlierproceduralchoices.
Finally,businessclientsandinͲhousecounselshouldrecognizethat,howeverskilledand
committed their outside counsel, it is critical for the user to maintain overall control of the
process of dispute resolution.  This should begin with an early case assessment that sets the
stage for strategic control of the conflict management process.  As they do with other large
expenditures, businesses should set an appropriate and realistic budget for arbitration and
shouldforbidoutsidecounselfromexceedingthatbudgetwithoutexpressapproval.InͲhouse
counselshouldattend,inpersonorbytelephone,theinitialcasemanagementconferenceand
all important subsequent conferences and hearings during the arbitration process, should
require periodic status reports from outside counsel, and should actively partner in the
managementofthearbitrationratherthanrelinquishingsuchcontroltooutsidecounsel.
C.TheRoleofProviderOrganizations
National Summit participants also perceived that organizations providing arbitration
services should play a major role in bridging the gap between user expectations and
experiencesregardingspeed,efficiencyandeconomyinarbitration:
When arbitration fails to meet the desires of business users regarding speed,
efficiencyandeconomy,howmuchmorecaninstitutionsthatprovidearbitration
rules,panelsandadministrativeservicesdotohelpfulfillthoseexpectations?
40%
29%

30%
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24%
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0%
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Moderately

Verymuch


Businessusersrelyheavilyontheorganizationsthatpublishandpromote(a)arbitration
anddisputeresolutionprocedures,(b)listsofpreͲscreened,experiencedarbitratorsandother
"neutrals"and(c)relatedadministrativeservices.Inmanydifferentrespects,these"provider
institutions"channeltheexpectationsandbehaviorofbusinesspartiesandthearbitratorsthat
servethemandsetthestageforthesuccessorfailureofarbitration.Theirofferingsshouldbe
closelyexaminedandcompared,butnevertakenforgranted.
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Thepublishedcommercialarbitrationproceduresofmajorproviderinstitutionsoffera
number of perceived advantages.  For busy lawyers they offer a seemingly "tried and true"
alternative to the minefield of customized drafting combined with an administrative support
system and access to lists of preͲscreened, trained neutrals.  Many inͲhouse counsel report
that, unless a client is entering into an exceptionally significant commercial relationship or
preparing a contract template that will be used multiple times,48 it is unrealistic to expect
counsel to spend considerable time planning and drafting arbitration agreements.  Even in
circumstances where more attention is appropriate, drafting dispute resolution agreements
from whole cloth without reliance on published templates can be a dicey proposition.  It
thereforemakessensetoexamineandcomparewhatdifferentadministrativeinstitutionshave
tooffer.
Theincorporationofaboilerplatearbitrationprovisionisalsomuchlesslikelytoraise
theeyebrowsofthoseontheothersideofthenegotiatingtable.Totheextentthatnationalor
regionalentitiesareknownandrespectedinthemarketplace,incorporatingtheirrulesisless
likelytoentailadrainonnegotiators'timeoranexpenditureofaparty's"bargainingchips."
But while drafters seeking guidance from the websites of institutions sponsoring
arbitration have a seemingly wide variety of choices, there are few readily available, reliable
guideposts that dependably link specific process alternatives to the varying goals and
expectations parties may bring to arbitration.49  Moreover, despite devoting a great deal of
time and effort to developing and promoting institutional rules, most organizations offer a
limitedrangeofprocesstemplatesforcommercialarbitration.Forexample,someinstitutions
heavily emphasize a single set of commercial arbitration rules which may be excellent for
certain purposes but less advantageous for others (such as small and medium cases); by
incorporating that institution's rules in an arbitration agreement, however, parties will be
bound to employ those rules for whatever disputes arise.  Relatively few procedures, for
example,incorporate"tiered"approachestodisputeresolutioninasingledocument.50
Very recently, some providers that heretoforehad published a single set of "oneͲsizeͲ
fitsͲall" arbitration rules are starting to give more attention to the diverse needs of business

48

SeeStipanowich,ArbitrationandChoice,supranote3,PartIII.A.(discussingoptionsfor"tailoring"arbitration
provisions).
49
Leadingprovidersprovidesomebasicguidancefordraftersaboutwaysofincorporatingtheirownrulesinthe
contract.See,e.g.,AAA,DRAFTING DISPUTE RESOLUTION CLAUSES:A PRACTICALGUIDE(AmendedandEffectiveSeptember
1, 2007); JAMS GUIDE TO DISPUTE RESOLUTION CLAUSES FOR COMMERCIAL CONTRACTS (Rev. June 2000).  One relatively
comprehensive set of guideposts for business users is the product of the CPR Commission on the Future of
Arbitration.SeegenerallyCOMMERCIAL ARBITRATIONAT ITS BEST,supranote14. Eventhisextensiveguide,however,
does not approach process questions from the standpoint of various specific user goals.  A more recent CPR
publication does, however, address many key drafting issues. CPR INSTITUTE FOR DISPUTE RESOLUTION, CPR DRAFTER'S
DESKBOOK(KathleenScanloned.,2002).
50

TheAAAhasofferedamultiͲtieredapproachinitsbasicrulesforanumberofyears.See,e.g.,AAA’sCOMMERICAL
ARBITRATION RULES(AmendedandEffectiveSeptember1,2007)andAAA’sCONSTRUCTION INDUSTRY ARBITRATION RULES
(Amended and Effective October 1, 2009). See generally Thomas J. Stipanowich, At the Cutting Edge: Conflict
Avoidance and Resolution in the Construction Industry in ADR & THE LAW 65Ͳ86 (1997) (describing rationale for
AmericanArbitrationAssociation'stieredconstructionprocedures).
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users of arbitration.  For example, there has been a trend among leading U.S. arbitration
institutionstocreatediscretetemplatesforexpeditedorstreamlinedarbitration.51Inlightof
growingconcernsaboutthescopeandcostofarbitrationͲrelateddiscovery,moreover,various
institutionshavedevotedattentiontothatsubject,andchoicesmaynowbediscernedamong
existing procedures.52  These are important steps toward the goal of moving beyond a "oneͲ
sizeͲfitsͲall"approachtoarbitration,butmuchmorecanbedonebothfromthestandpointof
developingalternativesandprovidingbusinessuserswithuserͲfriendlyroadmaps.
Moreover,providersareideallypositionedtocollectandshareinformationaboutthe
experience of users with streamlined procedures or other economyͲ and efficiencyͲfocused
devices.Suchinformationislikelytobeofcriticalimportancetobusinessclientsandcounselas
theyconsidertherelativevalueandappropriatenessofdifferentprocesschoices.
Perhapsmostimportantly,thecommunityofuserscontinuestoseekmoreandbetter
information about the capabilities and skills of arbitrators; this is a significant business
opportunityforprovidersthatareabletofigureouthowtoobtain,mineandtransmitreliable
andrelevantdata.
D.TheRoleofOutsideCounsel
Legal advocates have considerable control over the arbitration experience,
including cost and cycle time.  Effective advocates, with the cooperation of opposing
counsel and the arbitrator, may overcome the deficiencies of arbitration provisions
embodying inadequate procedures.  Ineffective advocates, on the other hand, may
undermine the bestͲcrafted procedural framework.  Not surprisingly, National Summit
participants believed that outside counsel could do a great deal more to help meet
clients'expectationsofspeed,efficiencyandeconomyinarbitration:
When arbitration fails to meet the desires of business users regarding speed,
efficiency and economy, how much more can outside counsel (advocates in
arbitration)dotohelpfulfillthoseexpectations?
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SeeStipanowich,ArbitrationandChoice,supranote3,PartIII.B.
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Seeid.,PartIII.C.
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Thoughtful, experienced lawyers who understand arbitration and appreciate the
significant differences between arbitration and litigation are in the best position to navigate
through the arbitration process in a way that most effectively promotes client goals such as
economy and efficiency.  At each stage of the process—communicating with administrators,
selecting arbitrators, providing arbitrators with guidance for the creation of effective
procedural orders and establishing a timetable, setting and participating in hearings, and
creatingaroadmapforthefinalaward—theyhaveopportunitiestofurtherthesegoals.Some
advocates may find it possible to collaborate with opposing counsel in order to develop
integrative process solutions that promote expedition and economy along with other mutual
benefits.53
Moreattentionneedstobegiventospecificwaysadvocatescanmosteffectivelymove
thearbitrationprocessalongandreducecosts.Advocates,likearbitratorsandbusinessusers,
mustalsobealertedtothescenariosindiscovery,motionpracticeandhearingsthatcandrive
upcostswithoutproportionatebenefits.
E.TheRoleofArbitrators
Most National Summit participants agreed that arbitrators, too, must share
responsibilityformeetinguserexpectationsregardingspeed,efficiencyandeconomy:
When arbitration fails to meet the desires of business users regarding speed,
efficiencyandeconomy,howmuchmorecanarbitratorsdotohelpfulfillthose
expectations?
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ThecriticalroleofarbitratorsinachievingefficiencyandcostͲsaving—andinstrikingan
appropriatebalancebetweenefficiencyandfairness—iswellunderstoodbymanyexperienced
arbitrators.54  That role also helped inspire recent published guidebooks55 and prompted
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SeegenerallyZelaG.Claiborne,ConstructingaFair,Efficient,andCostͲEffectiveArbitration,26ALTERNATIVESTO

THEHIGHCOSTOFLITIG.186(Nov.2008)(describingpossibilitiesforcollaborativeprocessdesign).
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  See generally John Wilkinson, The Future of Arbitration: Striking a Balance Between Quick Justice and Fair
ResolutionofComplexClaims,8BNA EXPERT EVIDENCE REPORT 189(Apr.21,2008)(discussingwaysarbitratorsmay
bringtoolstobear).
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See,forexample,THE COLLEGE OF COMMERCIAL ARBITRATORS GUIDE TO BEST PRACTICES IN COMMERCIAL ARBITRATION,2nd
Ed.(JamesM.Gaitis,CurtisE.vonKannandRobertW.Wachsmutheds.,JurisNet2010).
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leading arbitration provider institutions to develop more rigorous education and training
programs for arbitrators.  Such guidance, however, does not normally single out approaches
that promote economy and speed, but addresses a variety of purposes.  Arbitrators need to
understandparties'prioritiesandactaccordingly,butintheabsenceofclearevidencetothe
contrary arbitrators should assume that their role is to move proceedings forward as quickly
andefficientlyaspossible,consistentwithfundamentalfairness.56
As noted above, more emphasis needs to be placed on specific ways of promoting
fairness and on spotting and avoiding circumstances that enhance costs and delays without
proportionate benefits.  Special attention should be given to care in setting timetables and
managingdiscovery,motionpracticeandhearings.
F.TheCentralLesson
To summarize, the dramatic "success" of arbitration in evolving into a primary role in
the resolution of commercial disputes has brought with it complaints that arbitration has
become too much like litigation: too slow, and too costly.  While much has been done to
improve the understanding of business users and the performance of arbitration provider
institutions, advocates and arbitrators, there is a need to focus on the specific ways all
stakeholders—beginning with business clients and inͲhouse counsel—can more effectively
reducethecostandlengthofarbitration.ThisisthepurposeoftheProtocolsforExpeditious,
CostͲEffectiveCommercialArbitration,presentedbelowwithaccompanyingcommentary.




56

See,e.g.,McIlwrath&Schroeder,supranote35,at6(discussingprioritiesofcorporatecounsel).
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IV
ProtocolsforExpeditious,CostͲEffectiveCommercialArbitration
GeneralPrinciples
These Protocols are premised on the National Summit consensus that the pace and
costsofcommercialarbitrationsaredrivenbydependentvariables:specificstepstaken,ornot
taken, by each of the four constituencies of the arbitration process (i.e., the parties, the
advocates, the arbitrators and the arbitration providers).  The Protocols are, accordingly,
structured to provide specific steps that each constituency can take to alter the current
trajectory of increasing costs and extended proceedings in arbitration.  For example, if the
arbitrationproviderwhoserulescontrolacaseprovidesnooptionforlimiteddiscoveryandif
the parties and their counsel are battling every issue, the arbitrator's ability to contain
discovery costs is seriously constricted.  These Protocols therefore also contemplate that, in
adoptingspecificsteps,theconstituencieswillstrivetocooperateandcoordinatetheiractions,
yielding maximum impact.  Common to the Protocols for each constituency are these
overarchingprinciples:
Bedeliberateandproactive.Promotingeconomyandefficiencyinarbitrationdepends
firstandforemostondeliberate,aggressiveactionbystakeholders,startingwithchoicesmade
by businesses and counsel at the time of contract planning and negotiation and continuing
throughoutthearbitrationprocess.Serviceprovidersmustactivelysupportgoodchoicesina
variety of ways, including publishing and promoting clear procedural choices and putting
forwardeffectivearbitrators.Arbitratorsmustaggressivelymanagetheprocessfromdayone
oftheirappointment.Alltheseactivitiesmaybestronglyreinforcedbythecooperativeefforts
ofcounsel.
Controldiscovery.Discoveryisthechiefculpritofcurrentcomplaintsaboutarbitration
morphing into litigation.  Arbitration providers should offer meaningful alternative discovery
routes that the parties might take; the parties and their counsel should strive to reach preͲ
disputeagreementwiththeiradversaryontheacceptablescopeofdiscovery,andarbitrators
shouldexercisethefullrangeoftheirpowertoimplementadiscoveryplan.TheProtocolsdo
notassumethatthepartiesineverycasewillfavortruncateddiscovery;somedisputesrequire
deeper discovery to allow for more efficient hearings.  The pivotal point is that, by having
optionstoconsiderandthenbyelectinganappropriateoptionfortheparticulardispute,the
overall costs of arbitration can still be contained, if only because disputes over the scope of
discoverycanbeavertedbyagreementsandaschedulingorderattheoutset.
Control motion practice.  Substantive motions can be the enemy or the friend of the
effort to achieve lower costs and greater efficiencies.  Some see current motion practice as
addinganotherlayerofcourtͲlikeprocedures,resultinginheavycostsanddelay.Otherssee
current motion practice as missing an opportunity for reducing costs and delay, where clear
legalissuesthatmightbedisposedofattheoutsetareinsteaddeferredbyarbitrators,toallow
partiestoconductdiscoveryandthenoffertheirproofs. Recognizingwhetherinaparticular
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caseasubstantivemotionwouldadvancethegoaloflowercostandgreaterefficiencyisamong
themostchallengingtaskstheseProtocolspresenttotheconstituencies;theyaimtopromote
cooperationandcloseconsiderationoftheroleamotionmightplay.
Controltheschedule.Sinceworkexpandstofillthetimeallowed,itiscriticaltoplace
presumptivetimelimitsonactivitiesinarbitrationorontheoverallprocess,coupledwith“fail
safe”provisionsthatensuretheprocessmovesforwardinthefaceofinactionbyaparty.At
hearings, for example, the use of a “chess clock” approach is of proven value in expediting
examinationsandpresentations.SomeexperiencedinͲhousecounselfavorestablishingoverall
timelimitsinlarge,complexdisputesaswellassmallercases.
UsetheProtocolsastools,notastraitjacket.Whiletherearecertaincategoriesofcases
that are alike except for the identity of the parties and other participants, most commercial
arbitrationswithasubstantialamountatstakearedistinctinatleastsomeway,beitthetwist
ofcircumstancethatsparkedadisputeorthearrayoflegalissuespresented.TheseProtocols
offer actions that might apply to the broad range of cases, and yet embedded in them is
recognitionthatparties’needsvarywithcircumstancesandthatawellͲrunarbitrationwillat
some level be customͲtailored for the particular case.  The parties and their counsel are
encouraged to embrace those elements of the Protocols that are most appropriate to their
circumstancesasunderstoodatcontracttimeorafterdisputeshavearisen.
Rememberthatarbitrationisaconsensualprocess.Arbitrationisrootedmostoftenin
an arbitration agreement made when the parties were in a constructive, businessͲenhancing
mode.Whenadisputearises,thereactionwillvary.Someparties,lookingtodobusinessagain
inthefutureoracceptingoftheoccurrenceofadispute,willbeabletocooperateproductively
towards a common goal of cost containment.  Other parties, by the point of a dispute, are
entrenched in their respective perspectives of what occurred and why the other side is to
blame;partiesinthismindͲsetfaceadauntingchallengetolookbeyondgrievancesinorderto
findcostsavingsthatmightbenefiteachside.TheseProtocolsaimtomeetthediversesettings
inwhichcasesarise,recognizingthattheprescribedbehaviorultimatelycannotbeimposedbut
can only be encouraged, in a context where the constituencies’efforts permit formulation of
thebestplanfortheparticularcase.
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AProtocolforBusinessUsersandInͲHouseCounsel
Whilenotallbusinessusersseekeconomyandefficiencyinarbitration,theseareprioritiesfor
most businesses much or most of the time.  The high cost and/or length of commercial
arbitrationappeartobethegreatestsourcesofdissatisfactionwiththeprocess.Thereare,
however, a number of choices available to business users—in preparing to sign a contract,
after disputes arise, and throughout the arbitration process—that will promote costͲ and
timeͲsaving in dispute resolution.  The following Actions are recommended as options for
business users and inͲhouse counsel in making choices regarding arbitration.  They may be
embraced wholly or selectively in light of business priorities in particular relationships and
kindsofdisputes.
1. Usearbitrationinawaythatbestserveseconomy,efficiencyandotherbusinesspriorities.
Bedeliberateaboutchoosingbetween"oneͲsizeͲfitsͲall"arbitrationprocedureswithlotsof
"wiggleroom"andmorestreamlinedorboundedprocedures.
Promoting economy and efficiency in arbitration depends first and foremost on proper
contractplanning.Reflexively"pluggingin"astandardformarbitrationprovisionforfeitsthe
single best opportunity business users have for tailoring procedures to limit the scope of
discovery,establishtimetablesandcreateotherboundariesforarbitration.Traditional"oneͲ
sizeͲfitsͲall" provisions afford considerable leeway for arbitrator discretion but also create
opportunities for counsel to expand, often excessively, the dimensions and density of the
arbitration.  The potential benefits of this flexibility must be balanced against significant
downsides—thepossibilityofstrategicortacticalmanipulationbycounsel,andthetendency
toconvertarbitrationintoareplicaoflitigation.
In most cases an arbitration clause should be part of a comprehensive dispute resolution
process that might include executive negotiation, mediation and, finally, arbitration.  An
effective dispute resolution provision incorporating appropriate procedures of a wellͲ
established"providerinstitution"isusuallyofmutualbeneficialtotheparties(seeProtocol
forArbitrationProviders).
Comments:
Thosechargedwithchoosingbusinessdisputeresolutionprovisionsmusttakeamuch
more considerate approach to the selection of arbitration procedures—preferably after
discussingkeygoalswiththeaffectedexecutives.Ifcustomizedprovisionsseemappropriate,
specialcautionisrequiredinthecrafting.57Choiceregardingarbitrationistooimportanttobe
leftuntiltheeleventhhourofnegotiation;processoptionsshouldbeconsideredanddeveloped

57

  One famous nightmare scenario of oneͲoff drafting which generated nine years of litigation involved a
contractual provision for expanded judicial review of arbitration awards.  See Kyocera Corp. v. PrudentialͲBache
TradeServices,Inc.,341F.3d987,1000(9thCir.2003)overrulingLaPineTechnologyCorp.v.KyoceraCorp.,130
F.3d884,888(9thCir.1997).
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ahead of time.58  By today's standards, simply ticking off basic options ("mediation,"
"arbitration") and throwing in convenient boilerplate clauses without reflection might be
characterizedasmalpractice;lawyerͲcounselorsmusthaveorgainaccesstotheknowledgeand
sophisticatedtoolsnecessarytoaddresskeyprocesschoicesandissues.
A number of companies have embraced systematic approaches to handling conflict.
They have articulated business goals to be achieved in their program, developed effective
mechanismsfortheearlyassessmentandaffirmativemanagementofconflict,59andpromoted
various appropriate dispute resolution tools (including executive negotiation, mediation and
arbitration).60Approachedinthisway,aspartofathoughtfulandmultiͲfacetedapproachto
resolving conflict, arbitration is more likely to prove its particular value as a response to
business needs and priorities.  Binding arbitration is often a favorable alternative to the
litigationprocess,butitisillͲsuitedtobeingthesoleprocessoptionforservingthedayͲtoͲday
needs of businesses.  Rather, the first step should normally be negotiation, followed in most
instancesbymediation.Keepinmindthatmediationnotonlyofferssignificantopportunities
foreffectiveresolutionofclaimsandcontroversiesbutmayalsoreapdividendsforcommercial
relationships.  Moreover, even if mediators are unable to help the parties reach a complete
settlement of substantive issues, they may be in a position to facilitate the tailoring of
arbitrationproceduresmostappropriatetotheresolutionofthosesameissues.61

If a business client places high priority on speed, efficiency and economy in its
arbitrations, consideration should be given to adopting (or carefully adapting) arbitration
procedures that effectively address those concerns through one or more of the following,
discussedatgreaterlengthbelow:
x
x
x
x
x
x

mandatorypreͲarbitrationnegotiationand/ormediation;
early"fleshingout"ofclaimsanddefenses;
earlyidentificationbyarbitratorsoflegalorfactualissuesamenabletoearlydisposition
thatwillnarroworfocustheissuesindispute,andprocedurestoresolvethoseissues;
meaningfullimitsonthescopeofdiscovery;
expeditedproceduresforresolvingmotionsanddiscoverydisputes;
overalltimelimitsonarbitration;


58

SeeThomasJ.Stipanowich,ArbitrationandChoice:TakingChargeoftheNewLitigation,(SymposiumKeynote
Presentation),7DEPAULBUS.&COM.L.J.401,400Ͳ03(2009)[hereinafterStipanowich,ArbitrationandChoice],
availableathttp://ssrn.com/abstract=1372291.
59

Id.

60

Bywayofcomparison,theFinalReportonLitigationReformcallsoncourtsto"raisethepossibilityofmediation
orotherformsofalternativedisputeresolutionearlyinappropriatecases."INSTITUTE FOR THE ADVANCEMENT OF THE
AMERICAN LEGAL SYSTEM, FINAL REPORT ON THE JOINT PROJECT OF THE AMERICAN COLLEGE OF TRIAL LAWYERS TASK FORCE ON
DISCOVERY AND THE INSTITUTE FOR THE ADVANCEMENT OF THE AMERICAN LEGAL SYSTEM3(Mar.11,2009)[hereinafterFINAL
REPORTONLITIGATIONREFORM].
61

  See generally COMMERCIAL ARBITRATION AT ITS BEST: SUCCESSFUL STRATEGIES FOR BUSINESS USERS Ch. 1, 2 (Thomas J.
Stipanowich & Peter H. Kaskell eds., 2001) [hereinafter COMMERCIAL ARBITRATION AT ITS BEST] (discussing general
strategiesforconflictmanagementanddraftingconsiderations).
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x
x

"fastͲtrack"proceduresforappropriatecases;
relyingononeratherthanmultiplearbitratorswhenappropriate.

2. Limitdiscoverytowhatisessential;donotsimplyreplicatecourtdiscovery.
Sincethemostcriticalfactorinthecostandlengthoflitigationorarbitrationisnearlyalways
the scope of discovery, parties seeking efficiency and economy in arbitration must make it
clearthatdiscoveryinarbitrationisnotforthelitigatorwhowillleavenostoneunturned.62
The first and by far the best opportunity for business users to place meaningful limits on
discoveryisinthearbitrationagreementorincorporatedarbitrationprocedures.Therearea
numberofwaysinwhicharbitrationproviderinstitutions'proceduresmightlimitdiscovery
(seeProtocolforArbitrationProviders,Action3).ApreͲdisputeagreement,whilenotalways
achievable, is more likely to produce favorable results since postͲdispute it is much more
difficulttoachieveconsensus.
Asecondopportunityoccurswhenadisputearisesandoutsidecounselisretained.Atthis
point, inͲhouse counsel may promote discovery limits by acknowledging that, while scaling
back on discovery carries some risk that some significant evidence may not be found, the
clientispreparedtoacceptthatriskinordertosecurethegreaterbenefitofaprocessthatis
substantially faster and less expensive than litigation.  Inside and outside counsel should
thoroughly discuss the cost versus benefit of various courses of discovery that might be
pursued in the arbitration and memorialize in writing the client's decision concerning the
natureandextentofdiscoveryitwishestoinitiate(seeProtocolforOutsideCounsel,Actions
2,5).
If business users have failed or been unable to avail themselves of either of the first two
opportunities, it may still be possible to convince the arbitrator(s) to limit the scope of
discovery(seeProtocolforOutsideCounsel,Action3;ProtocolforArbitrators,Action6).
Comments
Withregardtooptionsformeaningfullylimitingthescopeandnatureofdiscovery,see
theextensivecommentaryundertheProtocolforArbitrationProviders,Action3.
3. Setspecifictimelimitsonarbitrationandmakesuretheyareenforced.
Businessusersshouldconsideragreeingtobindinglimitsonthelengthofthearbitrationin
thearbitrationagreement.Thiscouldbeaccomplishedbysimplysettingadeadline(e.g.,one
year) for completion of the arbitration or by incorporating provider rules that establish a

62



INTERNATIONALINSTITUTEFORCONFLICTPREVENTION&RESOLUTION,RULESFORNONͲADMINISTEREDARBITRATIONCommentary
toCPRRule11(2007)[hereinafterCPRRULES],availableathttp://www.cpradr.org/ClausesRules/2007CPRRulesfor
NonAdministeredArbitration/tabid/125/Default.aspx#Commentary.
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timetable for each phase of the arbitration.  A preͲdispute arbitration agreement might
establish different deadlines or timetables corresponding to different total amounts in
controversy(seeProtocolforArbitrationProviders,Action4).Arbitratorscouldbeafforded
authoritytoestablishproceduresandtimelinesforachievingthecontractuallimitsaswellas
discretiontovarythelimitsintrulyexceptionalcircumstances.
Some experienced inͲhouse counsel favor prescribing overall time limits in large, complex
disputesaswellassmallercases.Ifbindingtimelimitsarenotdesiredinallcases,however,
businessusersshouldatleastconsidertheirapplicationindisputesinvolvingamountsbelow
acertaindollarfigure.
Contractual time limits, like other stipulated boundaries, are only effective if they are
recognizedandenforced.Thus,itiscriticalforoutsidecounseltoadvocatesuchenforcement
and for arbitrators to respond accordingly (see Protocol for Outside Counsel, Action 3;
ProtocolforArbitrators,Action3).
If businesses are unwilling or unable to establish preͲdispute timetables for arbitration but
stillhopetosetanacceptabledeadline,itwillbenecessarytoseekapostͲdisputeagreement
withtheotherparty(ifconsensusisrealisticallyachievable)oranappropriatearbitralorder.
Comments:
C.NorthcoteParkinson'sfamous"law"thatworkexpandstofillthetimeavailableforits
completion63encapsulatesthefundamentaltruththathumanbeingsfinditnearlyimpossible
toterminateworkingonanimportantmatterwhenthereisstilltimelefttodomore.Thisis
especiallytrueincommercialarbitrationwherethestakesareoftenhigh,thosedoingthework
aretypicallyconscientious"TypeA"lawyers,andallactors–bothcounselandarbitrators–are
beingpaidbythehour.However,ifworkonthematterisfirmlylimitedtoafixedperiodof
time, lawyers are very good at determining how to use that time most effectively by
concentrating on the most important tasks and dispensing with activities that offer less
promise.
Time limits are accepted norms in many critical aspects of modern life, whether it be
deliveringaSupremeCourtargument,orpreparingamultiͲbilliondollarcasefortrialincertain
stateandfederalcourts,ortakingacollegeentranceexam.Thereisnoreasonwhytimelimits
cannot be placed on completing a commercial arbitration, and many thoughtful observers
believethatsuchlimitsarethesinglemosteffectivedeviceavailableforreininginarbitration
cost and delay.  Moreover, time limits in arbitration, particularly where arbitrators have
authority to increase the limit in exceptional circumstances, are eminently achievable.  One
senior attorney, who manages a large portfolio of highly complex arbitrations for one of the
world'slargestcorporations,reportedattheNationalSummitthathercompanyhasneverhad
adisputethatcouldnotbefairlyandefficientlyarbitratedwithinoneyear.


63

SeePARKINSON’SLAW:THEPURSUITOFPROGRESS(London,JohnMurray,1958).
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The best way to impose time limits on arbitration is to include those limits in the
arbitration clause or incorporate provider rules that contain such limits.  All expedited or
streamlined rules are distinguished by fixed or presumptive time limits, although these vary
considerably in detail.  The AAA Expedited Procedures, aimed at smallͲdollar claims,
contemplate the shortest cycle time, with an anticipated time horizon of around sixty days.64
CPR'sproceduresembodyaconceptualhundredͲdaytimeframe,includingamaximumofsixty
daystothehearing,thirtydaysforhearings,andtendaysfordeliberationandpreparationof
anaward.65Importantly,the100Ͳdayperioddoesnotbeginuntilthedatesetbythearbitrators
ataninitialpreͲhearingconference;itthusdoesnotincludecriticalearlyproceduresincluding
theselectionofarbitratorsanddetailedstatementssubmittedbybothparties.66JAMS'models
alsoincludeshortenedproceduralstages.67
An agreement to time limits, standing alone, is obviously insufficient; drafters must
incorporatespecificprocesselementsthatfacilitateashorterarbitration.Theseincludefaster
arbitrator selection procedures, early sharing of detailed information, tightly bounded
discovery,and(possibly)limitationsonthelengthofthefinalaward.
Importantly, one Summit participant, a senior inͲhouse dispute resolution lawyer at a
leadingglobalcorporation,urgesbusinessuserstousetimelimitsincasesofallsizes:
[E]xpedited[arbitration]rulesareoftenlimitedtoverysmalldollarvalues.Iam
urgingmylawyerstobreakthatparadigm....Wearenottalkingaboutsetting
thebaratacoupleofhundredthousand,[butrathercasesinvolving]$50million
orlessinsixmonths,morethan$50million,12months.68
Once set, timetables should be adhered to in the absence of extraordinary
circumstances.Oneexperiencedadvocateandarbitratorexplains:
Bindinglimitsonthelengthofproceedingscanandshouldbe[utilized].Often,
however,...thepartiesmutuallyagreetheywilltakethetimelimitsoffand[the
arbitration]goesonforever.69


64

Thehearingis"tobescheduledtotakeplacewithin30daysofconfirmationofthearbitrator'sappointment."
AAA COMMERCIAL ARBITRATION RULES AND MEDIATION PROCEDURES, SECTION E: EXPEDITED PROCEDURES (2009) [hereinafter
AAA EXPEDITEDPROCEDURES],EͲ7.Awardsaretoberenderedwithin14daysofthecloseofhearing.Id.,EͲ9.Inthe
absenceofashowingofgoodcause,thehearingitselfislimitedtoaday.Id.,EͲ8(a).Cf.CONSTRUCTION INDUSTRY
ARBITRATIONRULESANDMEDIATIONPROCEDURESFͲ9(2009)[hereinafterAAACONSTRUCTIONINDUSTRYFASTTRACKRULES].
65

INTERNATIONAL INSTITUTEFOR CONFLICT PREVENTION & RESOLUTION, EXPEDITED ARBITRATIONOF CONSTRUCTION DISPUTES R. 1.3
(2006)[hereinafterCPREXPEDITEDARBITRATION].
66

Seeid.,Rules3,5,9.3.

67

SeeJAMSSTREAMLINEDARBITRATIONRULES&PROCEDURES(2009)[hereinafterJAMSSTREAMLINEDRULES].

68

MichelleLeetham,Esq.,BechtelCorporation,RossdaleGroupADRTeleconference(May5,2010).

69

 Larry Harris, Esq., Partner, Greenberg Traurig, Washington, D.C., Rossdale Group ADR Teleconference (May 5,
2010).
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4. Use"fastͲtrackarbitration"inappropriatecases.
Businessesshoulduse,inappropriatecases,fastͲtrack(expeditedorstreamlined)arbitration.
Businesses wishing to employ fastͲtrack procedures in a preͲdispute arbitration agreement
musteitherspecifythoseproceduresandthecircumstancesunderwhichtheywillbeusedor
incorporateanarbitrationprovider'srulesthatdetailsuchproceduresandthecircumstances
oftheirapplication.
Somebusinessesmaybewillingtoutilize,incasesofcertaintypesorcertaindollaramounts,
ahighlytruncatedapproachinwhichdiscoveryandmotionsarenotpermitted;theparties'
arbitration demand and response are accompanied by detailed statements of their claims
and/or defenses as well as all facts to be proven, supplemented by citation to all legal
authorities relied upon, copies of exhibits, and summaries of the testimony of all lay and
expert witnesses, after which the case proceeds to an immediate hearing (see Protocol for
ArbitrationProviders,Action5).
Comments:
SeecommentsunderAction3above.
5. StayactivelyinvolvedthroughoutthedisputeresolutionprocesstopursuespeedandcostͲ
controlaswellasotherclientobjectives.
SophisticatedinͲhousecounselknowthatitisabsolutelyessentialforbusinessprincipalsand
seniorinͲhousecounseltostayactivelyinvolvedthroughoutthedisputeresolutionprocess.
They should conduct an early case assessment to determine how much of an effect the
dispute may have on the business's important interests, the prospects for a successful
outcome,howmuchtimeandmoneythebusinessispreparedtodevotetotheresolutionof
thedispute,andwhatresolutionapproachislikelytobemosteffective.Ifoutsidecounselis
not involved in early case assessment, inͲhouse counsel should convey the internal
assessment to outside counsel and request their independent analysis (see Protocol for
OutsideCounsel,Action2).Astheydowithotherlargeexpenditures,businessesshouldset
an appropriate and realistic budget for arbitration and should forbid outside counsel from
exceeding that budget without express approval.  InͲhouse counsel should attend the first
casemanagementconferenceaswellasallimportantsubsequentconferencesandhearings
during the arbitration process in person or by telephone, should require periodic status
reports from outside counsel, and should actively partner in the management of the
arbitrationratherthanrelinquishingsuchcontroltooutsidecounsel.
Comments:
InͲhouse counsel must play an important part in forward planning and continuous
management of the arbitration schedule; minimization of interruptions through firm stances
supported by flexible solutions such as consensus; and preparing their companies to deal

29


140

appropriately with changing circumstances.70  Communication must be healthy not only with
traditional stakeholders but with "the key business person(s) who will often have the best
handleonthevaluetothebusinessofthedisputedmatter,includingitsrisks.Theywilldiscuss
frankly the expense, delay, and lost opportunity cost of proceeding in the most litigationͲlike
mannerinarbitration,especiallydiscoveryandmotioncosts,schedulingtheevidentiaryhearing
(howsoonandhowlengthy),andhearingprocedures.Inarbitrationthepartiescanandshould
decidehowmuchprocesstheywant,andwanttopayfor."71
InͲhouse counsel are avital part of theeffort to distinguish the toneof an arbitration
processfromthatoflitigation.Thisisnotedwithparticularfrequencybysomecommentators
in the area of labor disputes, who advocate approaching arbitrations in terms of bottom line
savingsoverthelongterm.72Anefficientarbitrationprocessmayhaveasignificantimpacton
relationshipswithcurrentandpastcommercialpartners.
6. Selectoutsidecounselforarbitrationexpertiseandcommitmenttobusinessgoals.
InͲhouse counsel should select outside arbitration counsel for their expertise in arbitration,
notlitigation,theirlikelyeffectivenessasadvocatesinthearbitrationprocess,takingaccount
of the key players (opposing party and counsel, the arbitration provider institution, and
prospective or appointed arbitrators), and their ability to meet client's objectives regarding
speed and economy (including the client's decision regarding the extent of resources to be
devoted to the matter).  InͲhouse counsel should explore the possibility of billing
arrangementsotherthanpurehourlybillingsuchasfixedfees,contingencyfees,andother
arrangements that incentivize counsel to conduct the arbitration and resolve conflict as
efficientlyandexpeditiouslyaspossible(seeProtocolforOutsideCounsel,Action7).
Comments:73
Aninternationalorganizationrecentlysponsoredacompetitionamongmajorlawfirms
withtheaimofidentifyingafirmwhosepracticeembodiedeffectivemethodsofmanagingand
resolving businessͲrelated disputes.  The entries revealed very different conceptions of what
constitutes effective dispute resolution.  Some firms simply touted big court victories, while
othersfocusedontheirexpertiseincommercialarbitration.Stillothersportrayedavariegated

70

COMMERCIALARBITRATIONATITSBEST,supranote61,at226.

71

 JOAN GRAFSTEIN, IMPROVING COMMERCIAL ARBITRATION: THE VIEW OF AN ARBITRATOR AND FORMER INͲHOUSE COUNSEL
(April 30, 2010), available at http://www.lexisnexis.com/Community/UCCͲCommerciallaw/blogs/ucccommercial
contractsandbusinesslawblog/archive/2010/04/30/improvingͲcommercialͲarbitrationͲtheͲviewͲofͲanͲarbitratorͲ
andͲformerͲinͲhouseͲcounsel.aspx.
72

"TheDisputeͲWisestudiesfoundthatthemostdisputeͲsavvybusinessesconsideredthefullspectrumoflegal
disputes as a portfolio — where the focus was not on 'winning' each individual dispute through protracted
litigation but on 'winning' back the loyalty of Stakeholders who will stay with you for the long haul if you treat
them with fairͲmindedness and integrity when disputes inevitably occur."  THE METROPOLITAN CORPORATE COUNSEL,
EXPERTS IDENTIFY ADR TRENDS AND BEST PRACTICES (January 1, 2006), available at http://www.metrocorpcounsel.com
/current.php?artType=view&EntryNo=4160.
73

ThesecommentsaredrawninlargemeasurefromStipanowich,ArbitrationandChoice,supranote58.
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practice employing different approaches, including early case assessment, negotiation,
mediation,arbitrationandlitigationtoaddressparticularclientneeds.
Businessclientstypicallyrelyheavilyonoutsidecounseltorepresenttheirinterestsin
themanagementofconflict,includingarbitration.Theseadvocateshaveasmuchtodowith
realization of a client's goals and expectations as procedures, administrative framework or
neutrals.Thewidevariationinapproachestoconflictmakesitinevitablethatsomelawfirms—
and lawyers—will be more suitable for particular clients—and particular circumstances—than
others.Selectionofalawfirmorlawyerthatlacksthewillingnessorcapabilitytoalignitself
withtheclient'sgoalsmayunderminethemostcarefulcontractplanning.
Unless a legal dispute is inevitably destined for the courtroom, something beyond
litigation experience is essential in outside counsel.  Litigation experience is not in itself
sufficient to qualify one as arbitration counsel—the legal and practical differences are simply
toogreat.Moreover,asourdiscussionofvariedclientgoalsreveals,arbitrationandcourttrial
are very often appropriately relegated to a secondary or tertiary role, forming a backdrop or
backstop for efforts at informal dispute resolution.74  With that in mind, an effort should be
madetoensurethatcounseliscapableofunderstandingandfulfillingaclient'sspecificgoals
and priorities in addressing disputes.  Consider the following list of questions that might be
askedbeforeretainingcounseltoresolveadispute:
x
x
x
x
x
x
x
x
x
x
x

Doyouhaveexperiencehelpingclientsconsidertheappropriatenessofoptionsfor
earlyresolutionofdisputes?Whatoptionsdoyoudiscuss?
Whatmethodsdoyouusetoanalyzeoptions?
Whatisyourexperiencewithandattitudetowardnegotiatedresolutionofdisputes?
Withmediatednegotiation?
Haveyouhadformaltraininginnegotiationormediationtheoryandpractice?
Whatisyourexperiencewithcommercialarbitration,includingarbitrationunderthe
relevantproceduresandadministrativeframework?75Areyoufamiliarwiththecase
managersorcaseadministratorsforthismatter?
Areyoufamiliarwiththeproviderinstitution'slistofarbitrators?
Areyoufamiliarwithapplicableethicsrules?
What experience have you had negotiating, arbitrating or litigating with opposing
counsel?Whatisthenatureofyourrelationship?
Howdoesyourarbitrationadvocacydifferfromyouradvocacyinlitigation?
What techniques have you found to be most effective in promoting efficiency and
economyincommercialarbitration?
What professional service models do you employ other than hourly fees? Are you
willingtoexploreincentivesforearlyresolution?

As noted above, even after vouchsafing the role of advocate to appropriate outside
counsel,aprudentclientorinsidecounselwillcontinuetobeinvolvedintheconflictresolution

74

COMMERCIALARBITRATIONATITSBEST,supranote61,at5Ͳ6,10Ͳ33,39Ͳ41.

75

Dependingonthecircumstances,thismightincludeanexplorationofexperiencewithexpeditedrules,rulesfor
largeorcomplexarbitration,orappellatearbitrationrules.
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process.  This means being present at key decision points before and during arbitration,
including preͲhearing conferences at which the timetable and format for the arbitration are
discussedandestablished.76
7. Selectarbitratorswithstrongcasemanagementskills.
InͲhouse counsel should be actively involved, alongside outside counsel, in selecting
arbitratorswhoareableandwillingtopromoteeffectivecostͲandtimeͲsavingprocedures.
Information from provider institutions may be supplemented by intraͲfirm communications
anddiscretequeriestolistservsandsocialnetworkingprograms.CounselmightagreetopreͲ
screen prospective arbitrators by means of a questionnaire or joint or separate interviews;
counsel should be forthright in asking prospective arbitrators about their philosophy and
styleofcasemanagement(seeProtocolforOutsideCounsel,Action3).
Counsel should be aware that (1) the requirement that its arbitrators continually upgrade
their process management skills and (2) the quality and scope of information regarding
prospective arbitrators, may offer key points of comparison among arbitration provider
institutions(seeProtocolforArbitrationProviders,Points7,10).
Comments:77
Ithasbeensaidthat"thearbitratoristheprocess."Thisisnotmerehyperbole:while
the appropriate institutional and procedural frameworks are often critical to crafting better
solutions for business parties in arbitration, the selection of an appropriate arbitrator or
arbitration tribunal is nearly always the single most important choice confronting parties in
arbitration;78amisstepinthechoiceofarbitrator(s)mayunderminemanyothergoodchoices.
One should never choose an arbitral institution without doing due diligence regarding
the institution's panel or list of neutrals and ascertaining whether or not the requisite
experience, abilities and skills are represented.  In order to inform and channel the eventual
selection process, moreover, it may be appropriate to prepare reasonable guidelines for the
choiceofneutral(s)forparticularkindsofdisputes.Inconsideringcandidates,someorallof
the following may be relevant: legal, professional, commercial or technical background;
notability;79 hearing management experience and skills; attitudes about arbitration; current
scheduleandavailability.
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SeeCOMMERCIALARBITRATIONATITSBEST,supranote61,at183Ͳ190.

77

ThesecommentsaredrawninlargemeasurefromStipanowich,ArbitrationandChoice,supranote58,432Ͳ434.

78

JAYFOLBERGETAL.,RESOLVINGDISPUTES—THEORY,PRACTICE&LAW470Ͳ73(2008)("thechoiceofarbitrators[is]critical
for two reasons: They will likely provide the only review of the case's merits, and arbitrators will have primary
controlovertheprocessitself.").
79

Notabilityinthesenseofperceivedstandingwithinacommercialcommunityorindustry,whileinsufficientin
itself, may be especially desirable if an authoritative pronouncement or application of pertinent norms and
practicesisneeded.Int'lProduce,Inc.v.A/SRosshavet,638F.2d548,551Ͳ52(2ndCir.1981)("ThemostsoughtͲ
after arbitrators are those who are prominent and experienced members of the specific business community in
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Again,therelevantquestionsdependongoalsandpriorities.Ifthoseprioritiesinclude
lowcost,efficiencies,andtheavoidanceofunduedelay,thefollowingqueriesmaybehelpful:
x
x
x
x

Shouldasinglearbitratorbesufficientforselectedclassesorkindsofdisputes?80
Doestheprospectivearbitrator(orchairofthearbitrationtribunal)haveexperience
inprocessmanagement,anddoesthatexperiencereflectwellonhisorherabilityto
superviseanefficient,economicalprocess?
Istheprospectivearbitratorcommittedtotheconceptofpromotingeconomiesand
efficienciesthroughouttheprocess?
Is the prospect available for expedited hearings, or for hearings over the period
duringwhichthearbitrationislikelytooccur?Whatotherstandingorprospective
commitmentsdoesthearbitratorhave?

Itisreasonableforpartiestoexpectarbitratorstogivethemwhattheybargainedfor.81
Whilearbitratorsshouldalwaysseekappropriatewaysofpromotingefficiencyandeconomyin
the absence of contrary agreement, clear contractual language emphasizing the primacy of
such expectations should give rise to special effort on their part. Business users and counsel
should emphasize to the arbitrator their expectations about arbitrator techniques like the
following:
x
x
x
x
x

Emphasizing speed and costͲsaving to the parties at the outset, particularly the
firmnessofthescheduleandgrantingcontinuancesonlyforgoodcause;82
Functioning as role models (cooperating with other arbitrators, including partyͲ
arbitrators;avoidingschedulingconflictswhereverpossible);83
Activelymanagingtheprocess,beginningwithapreͲhearingconferenceresultingin
aninitialproceduralorderandtimetablefortheentirearbitration;84
Simplifying arrangements for communication, including the elimination of
unnecessarycommunicationsthroughcaseadministratorsorthirdparties;85
Simplifying,clarifying,andprioritizingissues;86


whichthedisputetobearbitratedarose.");CharlesJ.Moxley,Jr.,SelectingtheIdealArbitrator60DISP.RESOL.J.24,
27(Aug.2005)(prominenceofarbitratorincreasesconfidenceintheprocess).
80

H.Henn,WhereShouldYouLitigateYourBusinessDispute?InanArbitration?OrThroughtheCourts?59DISP.
RESOL.J.34,37(Aug.ͲOct.2004);COMMERCIALARBITRATIONATITSBEST,supranote14,at46.
81

SeeJohnTackaberry,FlexingtheKnottedOak:EnglishArbitration'sTaskandOpportunityintheFirstDecadeof
theNewCentury,SocietyofConstructionLawPapers3(May2002).

82

  See Louis L. C. Chang, Keeping Arbitration Easy, Efficient, Economical and User Friendly, 61 DISP. RESOL. J. 15
(MayͲJul.2006);COMMERCIALARBITRATIONATITSBEST,supranote61,at215Ͳ220.
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COMMERCIALARBITRATIONATITSBEST,supranote61,at6Ͳ8.

84

THE COLLEGEOF COMMERCIAL ARBITRATORS GUIDETO BEST PRACTICESIN COMMERCIAL ARBITRATION2ndEd.Chs6,9(James
M. Gaitis, Curtis E. von Kann and Robert W. Wachsmuth eds., Juris Net 2010) [hereinafter CCA GUIDE TO BEST
PRACTICES].
85

Id.,Ch.6§V(L).

86

Id.,§§V(B)Ͳ(D),(I);Ch.7§§III(B)Ͳ(C),(E)Ͳ(L).
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x
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x
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Addressingjurisdictionalissuesandreasonablerequestsforinterimreliefassoonas
practicable;87
Facilitatingandactivelymonitoringinformationexchange/discovery;88
Employing electronic means of communication and document management as
appropriate;89
Schedulinghearingswithasfewinterruptionsaspossible;90
Planning and actively managing the hearings (ending each hearing day with
housekeepingsessions);91
Anticipating potential problems (such as the unavailability of witnesses,
unanticipatedcircumstances)andseekingcreativesolutionstominimizedelay.92


8.Establishguidelinesforearly"fleshingout"ofissues,claims,defenses,andparametersfor
arbitration.
Businesses should consider agreeing that before the preliminary conference, parties will
providepreliminarystatementsoflegalandfactualissues,keyfactstobeproven,estimated
damages broken down by category, and likely witnesses and types of experts (see Protocol
forArbitrationProviders,Action8).Theyshouldalsoconsiderrequestingthat,followingthe
first, or at the latest, the second case management conference, the arbitrators issue
comprehensive case management orders that incorporate limitations on discovery and
motion practice, and set time frames and hearing dates that will not be varied except for
goodcauseshown(seeProtocolforArbitrators,Actions3,4).
Comments:93
One significant insight emerging from the development of streamlined rules is the
critical importance of requiring parties to furnish detailed information regarding claims and
defenses at the front end of the process.  By way of illustration, the JAMS expedited
constructionmodelcallsforclaimantstofilea
SubmissionofClaim...includingadetailedstatementof...claimincludingall
material facts to be proved, the legal authority relied upon . . . , copies of all

87

Id.,Ch.2§III;Ch.6§§III(C),V(D);Ch.7§III(B),(D).

88

Id.,Ch.8.

89

Id.,Ch.6§§II(D),IV,V(L).

90

Id.,Ch.9(VI).

91

Id.,Ch.9passim.

92

Id.,§§V,VI(A)Ͳ(D),VII(C)Ͳ(D),IX(A),(F).

93

ThesecommentsaredrawninlargemeasurefromStipanowich,ArbitrationandChoice,supranote73,410Ͳ411.
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documentsthatClaimantintendstoreplyuponinthearbitrationandnamesof
allwitnessesandexpertsClaimantintendstopresentattheHearing.94
RespondentsarethenrequiredtoprepareaSubmissionofResponseofsimilarsubstanceand
form within twenty days of service of the Submission.95  These requirements represent a
dramatic departure from the current norm in arbitration practice and demand significant
adjustment in the expectations of advocates.  They can be, however, a critical element of an
efficientprocess,asrecognizedbythenewFinalReportonLitigationReform,whichconcludes
that the failure to effectively identify issues earlyͲon "often leads to a lack of focus in
discovery."96
Of course, the onus of these rules is likely to fall disproportionately on respondents,
sinceclaimantswillhavetheopportunitytomakepreparationsinadvanceofmakinganinitial
demand.  For this reason, current procedures emphasize arbitrator discretion to give
respondents reasonable time extensions.97  Where arbitration is preceded by negotiation or
mediation,moreover,bothpartieswillbeonnoticeofthelikelihoodthatclaimswillbebrought
toarbitration.
Recently, some business users have expressed concerns about the cost of “frontͲ
loading”preparationcostsbyrequiringextensivedisclosureattheoutset.Theseconcernsmay
be at least partially addressed by a simpler approach to “putting flesh on the bones” at the
beginningofthearbitration,suchashavingthepartiessubmitinformalmemorandaorletters
describingthebackgroundofthedisputesandthefactualandlegalissues.
InexpeditedprocessesthepreͲhearingconferenceassumesspecialsignificanceasatool
for process planning and guidance.98  Arbitrators may also find it necessary or appropriate to
conduct frequent telephonic status meetings to ensure that progress is being made toward
meetingdeadlines.


94

  JAMS STREAMLINED ARBITRATION RULES & PROCEDURES R. 7 (2009) [hereinafter JAMS STREAMLINED RULES].  See also
INTERNATIONAL INSTITUTE FOR CONFLICT PREVENTION & RESOLUTION EXPEDITED ARBITRATION OF CONSTR. DISPUTES R. 3 (2006)
[hereinafterCPR EXPEDITED ARBITRATION]("StatementofClaim"istoincludeadetailedstatementofallfactstobe
proved, legal authorities relied upon, copies of all documents Claimant intends to rely on, and names, CV and
summaryopiniontestimoniesofexpertwitnessesClaimantintendstopresent.").
95

SeeCPREXPEDITEDARBITRATION,supranote94.

96

FINAL REPORTON LITIGATION REFORM,supranote60.TheReportcallsfornoticepleading"tobereplacedbyfactͲ
basedpleading...that"set[s]forthwithparticularityallthematerialfactsthatareknowntothepleadingpartyto
establishthepleadingparty'sclaimsoraffirmativedefenses."Id.at5.
97

See,e.g.,CPR EXPEDITED ARBITRATION,supranote94,Rule3.6(permittingtheTribunaltoextendthetimeforthe
RespondenttodeliveritsStatementofDefense);Id.atRule11(e)(permittingArbitratortoextenddeadlines).

98

Seeid.atRule9.ApreͲhearingconferenceheldbeforethearbitrationhearingmaybenecessarytodealwith
difficultpreliminaryissues,suchasspecifyingissuestoberesolvedorstipulatinguncontestedfacts.JosephL.Daly,
Arbitration:TheBasics,5J.AM.ARB.1,40(2006);COMMERCIALARBITRATIONATITSBEST,supranote61,at176Ͳ78.
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9. Controlmotionpractice.
Businesses should also consider agreeing to procedures for limiting "reflexive" motion
practiceandexpeditingthepresentationandhearingofmotionsthathavethepotentialto
promotecostͲandtimeͲsavinginarbitration(seeProtocolforArbitrationProviders,Action6).
Comments:99
As stated in Part II, the use of dispositive motions in arbitration is a doubleͲedged
sword. Thisimportfromthecourtsystem,prudentlyemployed,isapotentiallyvaluabletool
for narrowing arbitral issues prior to hearings and fullͲblown discovery, thus avoiding
unnecessarypreparationandhearingtime.
100

The problem is that, as in court, motion practice often contributes significantly to
arbitrationcostandcycletimewithoutclearbenefits.Thefilingofmotionsoftenleadstothe
establishment of schedules for briefing and argument that entail considerable effort by
advocates,onlytohavethearbitratorspostponeadecisionuntilthecloseofhearings.101As
twoGEcounsellamented:
Any business lawyer knows that even the most complex disputes usually boil
downtooneortwocriticalissuesthat,oncedecided,willeitherdeterminethe
lion's share of the dispute or encourage parties to settle.  And yet, the
experienceofmanycompanies...isthattribunalsininternationalcommercial
arbitrations,whetheroutofconcernfordueprocessorotherreasons,arerarely
willing to grant such relief in the early stages of a proceeding when doing so
wouldhavethegreatestimpactandbenefitfortheparties.102
While it is generally appropriate for arbitrators to steer clear of dispositive motions
involvingextensivefactualissues,therearecertainmattersthatmaybeforthrightlyaddressed
early on with little or no discovery or testimony, such as contractual limitations on damages,
statutoryremedies,orstatutesoflimitationsandotherlegallimitationsoncausesofaction.103


99

ThesecommentsaredrawninlargemeasurefromStipanowich,ArbitrationandChoice,supranote58,412Ͳ413.

100

COMMERCIALARBITRATIONATITSBEST,supranote61,at203Ͳ06;ZelaG.Claiborne,ConstructingaFair,Efficient,and
CostͲEffectiveArbitration,26ALTERNATIVESTOTHE HIGH COSTOF LITIG.186(Nov.2008).SeealsoAlbertG.Ferris&W.
LeeBiddle,TheUseofDispositiveMotionsinArbitration,62DISP.RESOL.J.17(Aug.ͲOct.2007).

101

  For a discussion of deposition handling in arbitrations, see Romaine L. Gardner, Depositions in Arbitration:
Thinking the Unthinkable, 1131 PRACTICING LAW INST. CORP. LAW & PRACTICE COURSE HANDBOOK 379,389Ͳ97(Jul.ͲAug.
1999).
102

MichaelMcIlwrath&RolandSchroeder,TheViewfromanInternationalArbitrationCustomer:InDireNeedof
EarlyResolution,74ARBITRATION3,3(Feb.2008).
103

  COMMERCIAL ARBITRATION AT ITS BEST, supra note 61, at 48, 53Ͳ55.  The new Final Report on Litigation Reform
statesthat"partiesandthecourtsshouldgivegreaterprioritytotheresolutionofmotionsthatwilladvancethe
casemorequicklytotrialorresolution."FINAL REPORTON LITIGATION REFORM,supranote60,at22.Italsocallsfor"a
new summary procedure . . . by which parties can submit applications for the determination of enumerated
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If dispositive action is foreseen as a useful element in arbitration, there should be an
appropriateprovisioninthearbitrationprocedure.104
At the time of appointment, moreover, parties should assess whether potential
arbitrators are temperamentally and philosophically capable of rendering dispositive awards.
Indeed, some leading arbitrators insist that motions should be addressed directly and
energetically, since in many cases a prompt telephonic discussion may avoid the need for
extensivebriefing.105
10.Useasinglearbitratorinappropriatecircumstances.
Businesses should consider using a single arbitrator when appropriate.  Some inͲhouse
counsel believe the costs and practical problems associated with threeͲmember tribunals
often outweigh the benefits, and are willing to submit all but the most complex cases to a
single arbitrator.  Others believe that collegial decisionͲmaking usually produces better
decisions by decreasing the chance that important points will be overlooked or
misunderstood,andthattheadditionalcostofhavingthreearbitrators,whichistypicallya
fairlysmallpartoftotalarbitrationcosts,iswellworththeexpenditureinimportantcases.
Before providing for a threeͲmember tribunal, counsel should always consider whether the
complexity of the issues, the stakes involved, or other factors warrant the use of three
arbitrators. Astrongargumentcanoftenbemadeforsolearbitratorsincases withlowor
moderate damages exposure.  (Depending on the parameters set for the use of a single
arbitrator, parties may need to modify the arbitration procedures incorporated in the
arbitrationagreementtoaddressthisissue.)
In cases with threeͲmember panels, businesses should consent to having the chair decide
discoverydisputesandotherproceduralmattersunlessallpartiesrequesttheinvolvementof
thefulltribunal.
Comments:
Using a single arbitrator instead of a panel is an obvious choice for those seeking
economy and efficiency; it simplifies every stage of arbitration from appointment to awardͲ
writing.  Thus, some expedited procedures assume that a single arbitrator will be appointed
unlessthepartiesagreeotherwise.106
While employing a multiͲmember tribunal may make some lawyers more sanguine
aboutstreamlinedarbitrationoflargerclaims,itincreasescostsandincreasesthelikelihoodof

matters(suchasrightsthataredependentontheinterpretationofacontract)onpleadingsandaffidavitsorother
evidentiarymaterials."Id.at6.
104

  See, e.g., JAMS COMPREHENSIVE ARBITRATION RULES & PROCEDURES R. 18 (2007) [hereinafter JAMS COMPREHENSIVE
RULES].
105

SeeChang,supranote82,at16.

106

See,e.g.,AAAEXPEDITEDPROCEDURES,supranote64,EͲ4;JAMSSTREAMLINEDRULES,supranote67,Rule12(a).But
seeCPREXPEDITEDARBITRATION,supranote65,Rule5.1(providingforthreeneutralarbitrators).
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delay.  If drafters are truly serious about maintaining timelines, they should require each
appointee to the tribunal to expressly represent to the parties that he or she has the time
availabletoensurethattheexpeditedtimetablewillbeachieved.107
11.Specifytheformoftheaward.Donotprovideforjudicialreviewforerrorsoflaworfact.
Business users should specify in the arbitration agreement the form of award desired (e.g.,
bare,reasoned,findingsoffactandconclusionsoflaw,etc.)and,whereappropriate,alimit
onthelengthoftheaward,bearinginmindthatthemoredetailedtheaward,themorecosts
increase.
Businessusersshouldnotincludeintheirarbitrationclausesanagreementthatattemptsto
authorizecourtstoreviewarbitrationawardsforerrorsoffactorlaw.Besidesraisingissues
of enforceability under arbitration law, such provisions may entail significant additional
process costs and delays without commensurate benefits.  If a business is not content to
acceptjudicialreviewthatislimitedtothefewgroundsforvacatursetforthintheFederal
ArbitrationActorcomparablestatestatutes,acoursethatbestachievesthefinalitywhichis
amongthemajorbenefitsofarbitrationformostbusinessusers,itshouldincorporateinits
arbitrationclauseawellͲdesignedappellatearbitrationproceduresuchasthosesponsoredby
someproviderinstitutions.
Comments:
1. Increased cost and cycle time through questionable choiceͲmaking: agreements to
expandjudicialreview
Although increased costs and delays are in large measure a result of business users'
failure to plan for arbitration by making appropriate process choices, contract planners may
only exacerbate these problems if they make the wrong choices.  A contractual provision
providingforjudicialreviewandvacaturofarbitrationawardsforerrorsoflaworfactmaywell
provetobea"badchoice."
Consistent with the understanding that arbitration offered businesses the opportunity
to avoid the "needless contention that [is] incidental to the atmosphere of trials in court,"108
Congress in the Federal Arbitration Act produced a spare legal framework for the judicial
enforcement of arbitration agreements and awards.  A keystone of this structure is the
rigorouslyrestrainedtemplateforjudicialconfirmation,modificationorvacaturofarbitration
awards, including a narrow statutory imprimatur for vacating awards (limited in essence to
situationswheredueprocesswasnotaccordedorwherearbitratorsclearlyactedinexcessof
their contractuallyͲdefined authority109).  These strictures imbue arbitration awards with a
meaningful—or, depending on one's point of view, an awful—finality.  The fear of being

107

See,e.g.,CPREXPEDITEDARBITRATION,supranote65,Rule7.2.Itmakessensetoobtainsuchacommitmentfrom
asolearbitratoraswell.
108

PaulL.Sayre,DevelopmentofCommercialArbitrationLaw,37YALEL.J.595,614n.44(1928).

109

See9U.S.C.§10(WestSupp.1994).
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saddled with a truly bad award gives some business lawyers pause—especially when the
potentialbusinessconsequencesaredire.Thisfearinspiredinrecentyearstheemergenceofa
species of arbitration agreements calling for more searching judicial scrutiny of awards,
includingreviewofawardsforerrorsoflaworfact.110Conceptually,onesupposes,theresult
wouldbeahybridinwhichthebenefitsofprivatearbitrationwouldbecoupledwiththechecks
andbalancesofthecivilappellateprocess.ButtheswordisdoubleͲedgedandthepitfallsfor
unwarydraftersmultiple.
While there has been a lot of emphasis on the legalities of contractually expanded
judicial review, considerably less attention has been given a more fundamental question—
namely, "Do contract planners do their clients a favor by including such provisions in
commercialarbitrationagreements?"Theonegatheringofexpertsthatdirectlyaddressedthe
issue,theCPRCommissionontheFutureofArbitration,anaggregationofleadingarbitrators
and attorneys specializing in arbitration, responded with a resounding "No!"111 They viewed
such provisions as undermining key conventional benefits of arbitration, including finality,
efficiencyandeconomy,andexpertdecisionͲmaking.112Suchprovisionswould,theybelieved,
increase costs and delay the ultimate resolution of conflict without commensurate
countervailingbenefits.Moreover,suchprovisionsposeparticularchallengesfordrafters,both
fromthestandpointofcreatingpractical,workablestandardsforreviewandaddressingallof
the preͲ and postͲaward procedures required to implement enhanced review,113 including:
dollarorsubjectmatterlimitsonreview;thecreationofanadequaterecord;themakingofa
sufficiently specific, reasoned award; notice requirements; the possibility of remand to the
originalarbitrator(s);andthehandlingofrelatedcosts.
The extreme downside of contracting for expanded review in an atmosphere of
uncertainty regarding the legal propriety and enforceability of such provisions was famously
exemplifiedbythenineͲyearbattlepunctuatedbytwodecisionsoftheNinthCircuit.InLaPine
Technology Corp. v. Kyocera,114 the court concluded that it was obliged to honor the parties'
agreementthatanyarbitrationawardwouldbesubjecttojudicialreviewforerrorsoffactor
law.  But after six more years of legal maneuvering before the district court and the original
arbitration panel, the Ninth Circuit reconsidered its original decision en banc and reversed

110

SeeLeeGoldman,ContractuallyExpandedReviewofArbitrationAwards,8HARV. NEGOT. L. REV. 171,183Ͳ184
(2003); Dan C. Hulea, Contracting to Expand the Scope of Review of Foreign Arbitral Awards: An American
Perspective, 29 BROOK. J. INT'L L. 313, 351 (2003); but see Hans Smit, Contractual Modification of the Scope of
JudicialReviewofArbitralAwards,8AM.REV.INT'LARB.147,150(1997).
111

COMMERCIALARBITRATIONATITSBEST,supranote61,at291(summarizingconclusionsofCPRCommission).

112

Id.

113

See,e.g.,RonaldJ.Offenkrantz,NegotiatingandDraftingtheAgreementtoArbitratein2003:Insuringagainst
aFailureofProfessionalResponsibility,8HARV.NEG.L.REV.271,278(Spring2003);KevinA.Sullivan,Comment,The
Problems of Permitting Expanded Judicial Review of Arbitration Awards under the Federal Arbitration Act 46 ST.
LOUISU.L.J.509,548Ͳ59(Spring2002).SeealsoCOMMERCIALARBITRATIONATITSBEST,supranote61,at297.
114

LaPineTechCorp.v.KyoceraCorp.,130F.3d884(9thCir.1997)(attorneyswereabletoprovideforexpanded
judicialreviewinthearbitrationclausethattheydrafted),overruledbyKyoceraCorp.v.PrudentialͲBacheTrade
Servs.,Inc.,341F.3d987,1000(2003).
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itself, declaring that enforcing expanded review provisions such as those before it would
"rende[r] informal arbitration merely a prelude to a more cumbersome and timeͲconsuming
judicialreviewprocess."115
Compounding the drafter's dilemma is the fact that such provisions have not been
uniformly embraced by federal and statecourts.  The federal circuits split on thequestion of
whetherexpansionoftheFAAgroundsforjudicialreviewwaspermissible;statecourtdecisions
alsoreflectadivergenceofauthority.

Seekingtoresolvethesplitamongfederalcircuits,theU.S.SupremeCourtheldinHall
Street Associates, L.L.C. v. Mattel, Inc. that the Federal Arbitration Act (FAA) does not permit
parties to expand the scope of judicial reviewof arbitration awards by agreement.116  Justice
Souter'sopinion,joinedbyfiveotherjustices,declaredthatthegroundsforjudicialreviewof
arbitrationawardssetforthin§§10–11oftheFAAaretheexclusivesourcesofjudicialreview
under that statute.117  Moreover, the FAA's provisions for confirmation, vacatur and
modificationshouldbeviewedas"substantiatinganationalpolicyfavoringarbitrationwithjust
the limited review needed to maintain arbitration's essential virtue of resolving disputes
straightaway."118Havingstrainedmightilytonaildownthecoffinlidoncontractuallyexpanded
reviewundertheFAA,however,theCourtaffirmativelyinvitedconsiderationofotheravenues
to the same ends,119 as where parties "contemplate enforcement under state statutory or
commonlaw...wherejudicialreviewofdifferentscopeisarguable."120Althoughitmaybe
sometimebeforethefullimportofthisinvitationisclarified,itislikelythatstatestatutesor
controlling judicial decisions promoting contractually expanded review will become "safe
harbors"forsuchactivity.NewJerseyisperhapsthesoleexampleofastatutorytemplatefor
partiesthatwishto"optin"tothelegislativeframeworkforelevatedscrutinyofawards;121in
CableConnection,Inc.v.DIRECTV,Inc.,122California'shighestcourtrecognizedamoregeneral
"safeharbor"forcontractuallyexpandedjudicialreviewunderthatstate'slaw.

115

Kyocera,341F.3dat998.

116

HallStreetAssociatesLLCv.MattelInc.,128S.Ct.1396,1404Ͳ1405(2008).

117

Id.at1403.

118

"Anyotherreading[wouldopen]thedoortofullͲborelegalandevidentiaryappealsthatcan'rende[r]informal
arbitration merely a prelude to a more cumbersome and timeͲconsuming judicial review process."  Id. (quoting
Kyocera,341F.3dat998).
119

  In a highly unusual move, the Court had requested additional briefing on these issues after the initial
arguments; its March decision concluded that the supplemental arguments raised new points which required a
remandforthedevelopmentoftheissues.TheNinthCircuitsubsequentlyissuedaremandordertothedistrict
court,concludingthattheHighCourtdecision"preservedtheissueofsourcesofauthority,otherthantheFederal
ArbitrationAct,throughwhichacourtmayenforceanarbitrationaward...."HallStreetAssociatesLLCv.Mattel
Inc.,No.05Ͳ35721,2008U.S.App.LEXIS14490(July8,2008).
120

128S.Ct.at1406.

121

  New Jersey law permits parties to arbitration agreements to "opt in" to a heightened standard of review
establishedbythestatute.NewJerseyAlternativeDisputeResolutionAct,N.J.STAT.ANN.2A,§§23AͲ12.(1999).
122

CableConnection,Inc.v.DIRECTV,Inc.,190P.3d586(Ca.2008).
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The foregoing survey of the complex legal landscape surrounding contractually
expanded judicial review illustrates the risks and uncertainties confronting those who would
seek to include such provisions in their arbitration agreements.  In some cases contract
planners may come to the conclusion that the difficulties of securing judicial oversight of
arbitration awards require them to forego arbitration entirely, at least for certain classes of
cases.
2. Alternativestoexpandedjudicialreview;appellatearbitrationprocesses





Thereareother,lessradicalchoicesforthoseconcernedaboutprotectionfrom"offthe
wall" arbitration awards.  These include identifying arbitrators who are likely to deliver an
authoritativeandrationaldecision,requiringthearbitratorstoproduceadetailedrationalefor
theirawards,placinglimitsonawardsofmonetarydamages(includingupperandlowerlimits
for the award), a baseball arbitration format requiring arbitrators to make a choice between
twoalternativemonetaryawards,andaprohibitiononcertainkindsofrelief,suchaspunitive
damages.123  For those who seek a close analogue to judicial review, however, an appellate
arbitrationproceduremayaffordthemostsuitablealternative.
Appellatearbitrationproceduresaffordpartiestheopportunityofa"secondlook"atan
arbitration award in a controlled setting while avoiding the delays and legal uncertainties
associatedwithexpandedjudicialreview,sinceproperlyconstitutedagreementsfor"secondͲ
tier" arbitration are just as enforceable as any other arbitration agreements, as are resulting
awards.124  Appellate arbitration procedures have been utilized in a variety of commercial
contexts, and at least two major institutions,125 the International Institute for Conflict
Prevention&Resolution(CPR)andJAMS,havepublishedappellatearbitrationrulesthatmay
beutilizedincommercialcases.126
Crafting an appropriate arbitral appeal process involves consideration of numerous
procedural issues, including the qualifications of the appellate arbitrator(s) and method of
selection; scope limits on appealable disputes; filing requirements; administrative fees; time
limitsonfilingandappellateprocedures;applicablestandardsofreview;thetypeofrecordthat
will be maintained of the original arbitration hearing, and transmitted to the appellate
arbitrator(s); the format of the original arbitration award; the form of argument on appeal
(written,oral,orboth);theremedialauthorityoftheappellatearbitrator(s);thepossibilityof
remand of the award to the original panel or to a different panel; and the handling of costs,
including the potential shifting of costs if an appeal is unsuccessful.127  Given the transaction

123

Seeid.at277Ͳ281.

124

See,e.g,Cummingsv.FutureNissan,2005WL805173(Cal.Ct.App.3rdDistApr.8,2005)(affirminglowercourt
orderconfirmingawardbyappellatearbitrator).
125

SeeCOMMERCIALARBITRATIONATITSBEST,supranote61,at299Ͳ300.

126

SeeINTERNATIONALINSTITUTEFORCONFLICTPREVENTION&RESOLUTION,CPRARBITRATIONAPPEALPROCEDURE(1999);JAMS
ARBITRATIONAPPEALPROCEDURE(revisedJune2003),availableathttp://www.jamsadr.com/rules/optional.asp.
127

SeeCOMMERCIAL ARBITRATIONAT ITS BEST,supranote61,at298Ͳ304.SeealsoPaulBennettMarrow,APractical
ApproachtoAffordingReviewofCommercialArbitrationAwards:UsinganAppellateArbitrator,60DISP.RESOL.J.10
(Aug.ͲOct.2005).
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costsassociatedwiththeirformulation,fullycustomizedappellaterulesareprobablyfeasible
onlyinexceptionalcases(suchaslongͲtermrelationshipsorlargeͲscalebusinesstransactions).
Inmostcases,partieswillprobablywanttorelyonexistinginstitutionalmodels.
12.ConductapostͲprocess"lessonslearned"reviewandmakeappropriateadjustments.
Attheconclusionofthearbitration,inͲhousecounselshouldconductathoroughanalysisof
lessons learned and should make appropriate adjustments in arbitration policies,
agreements,rulesandmanagementtoaddressconcernsregardingefficiencyandeconomy.
Comments:
SelfͲevaluation is a fundamental strategy for every successful enterprise.  Arbitration
should be regarded no differently from other strategic processes.  Executives and inͲhouse
counselshouldreviewtheentireproceedingandconsiderthefinancialandstrategicimpactof
each tactical decision.  These Protocols offer a road map for some key decision points to
consider,whilesectionslikeAction5abovemayassistinͲhousecounselspecificallyinafrank
selfͲevaluation.  Questions that might be asked include these:  Did the particular dispute
resolutionclauseinthiscontractworkwellforusinthissituation?Whyorwhynot?Didthe
arbitrationrulesincorporatedinthatclauseworkwell?Didourinitialcaseassessmentturnout
tobeaccurate?Ifnot,howcanweimproveourassessmentsinthefuture?Arewesatisfied
with the budget and effort level that we set for this case?  Did outside counsel stick to the
budget and represent us both effectively and efficiently?  Was our fee arrangement with
outsidecounselappropriate?Didthearbitrator(s)conducttheproceedingefficiently?Ifnot,
howcouldithavebeenbetterconducted?Overall,wasarbitrationpreferabletolitigationin
thisinstance?

Business users should also seek out arbitration providers who support evaluation and
feedbackprocessesthroughtheirarbitratorsandrules(seeProtocolforArbitrationsProviders,
Actions10and13).
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AProtocolforArbitrationProviders
Business users rely heavily on arbitration providers for arbitration procedures, arbitrator
selectionandadministrativeservices.Inordertoeffectivelypromoteeconomyandefficiency,
providersneedtoofferusersclearͲcutprocesschoicesanddevelopandshareinformationon
theirrelativevalueandeffectiveness.Theyalsoneedtotakemeasurestoensurethatparties
canfindarbitratorswiththepropercasemanagementskillsandphilosophy.Thefollowing
specificActionsshouldbeundertakenbyprovidersforthepurposeofachievingthesegoals.
1. Offerbusinessusersclearoptionstofittheirpriorities.
Instead of promoting a single "oneͲsizeͲfitsͲall" set of procedures, institutions that provide
dispute resolution services for business disputes should publish and actively promote a
varietyoftemplates,includingarbitrationclausesandprocedurestogiveusersrealchoices
that fit their priorities, including time and cost savings.  A provider's website should be
organizedinamannerthatfacilitatesclearandeasyaccesstodifferentprocesschoices,and
shouldofferstraightforwardguidance(including,ifpossible,specificuserfeedback)aboutthe
benefitsandcoststousersofeachprocesschoice.
Comments:
Conceptually, between an arbitration model that seeks maximum expedition and
economyandamodelthatincorporateslitigationͲlikeprocedureswhilestillpreservingmanyof
the advantages of arbitration (selection and accessibility of the decisionͲmakers, privacy,
finality, etc.) lies a broad spectrum of graduated arbitration models, each allowing a little
greaterprocesswithalittlelesseconomy.Toenablecommercialarbitrationuserstochoose
the balance that is right for them, or even different balances for different kinds of cases,
arbitration providers should offer a basic complement of dispute resolution clauses and rule
sets that reflect several different points along the spectrum.  Each rule set should prescribe
procedures and staged timelines that permit completion of the arbitration by specified
deadlines.
Forexample,themosteconomical(“fasttrack”)modelcouldinvolveahighlytruncated
arbitrationwithnodiscoveryormotionsandawardissuancewithin90daysofcommencement
(see Protocol for Arbitration Providers, Actions 5 and 8 below).  Next could be a streamlined
arbitration model that would offer a modicum of discovery (perhaps five document requests
and four hours of depositions) but still provide for completion of the arbitration within six
months.  A standard arbitration model might allow somewhat more discovery and motions
practice,thoughstillfarlessthaninlitigation,andprovideforcompletionofthearbitrationin
ninemonths(seeProtocolforBusinessUsersandInͲHouseCounsel,Actions2,8,9,and11,and
Protocol for Arbitration Providers, Actions 3, 4, 6, and 11).  Finally, providers should offer a
customizedmodel,inwhicharbitratorswouldbeempoweredtodevelop,afterconsultingwith
counsel, customized procedures, perhaps litigationͲlike in some respects, which would
nevertheless permit completion of the arbitration within one year in all but the most
exceptionalcircumstances.Offeringthearbitralcounterpartoffour,progressivelyfullerfixedͲ
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price menus would truly provide business users with meaningful, easily implemented choices
amongarbitrationmodels.
Userfeedbackcanbevaluableinconvincingbusinessusersandoutsidecounselofthe
viabilityofalternativestotraditionalstandardprocedures.Dependableinformationaboutthe
applicationofprocesschoiceswillmakebusinessusersandoutsidecounselsignificantlymore
likely to "jump in" and take advantage of fresh options.  Providers should aggressively solicit
andorganizefeedbackaboutspecificoptionsandtheireffectivenessinmeetingusers'priorities
andstandards.
SeecommentsunderProtocolforBusinessUsers,Action1,above.SeealsoActions4,5,
10and13belowfordiscussionofotherrelatedissues.
2. Promotearbitrationinthecontextofarangeofprocesschoices,including"stepped"
disputeresolutionprocesses.
Resolving conflict through negotiation or mediation usually affords parties a superior
opportunity to avoid significant cost or delay, and offers several other potential benefits,
includinggreatercontroloveroutcome,enhancedprivacyandconfidentiality,preservationor
improvement of business relationships, and better communications.  Even if it fails to
producesettlement,moreover,mediationmayalso"setthetable"forarbitration.Therefore,
providerͲdeveloped arbitration clauses and procedures should be employed within
comprehensive,steppeddisputeresolutionprovisionsthatbeginwithexecutivenegotiation
andmediation.
Comments:
SeeProtocolforBusinessUsers,Action1,above.
Steppeddisputeresolutionclausescanprojectanoteofflexibilitywhenacommercial
agreementiscreated,whilestillassuringabinding,arbitratedresolutionofanydisputesthat
defysettlement.
Oneexampleofarbitrationaspartofabasiclayereddisputeresolutionprocessisthe
followingprovisionforarbitrationasa“thirdlayer”processfollowingnegotiation(“layerone”)
andmediation(“layertwo”):
C. LAYER THREE: THE ARBITRATION STAGE (c) Arbitration.  If the mediation
provided for in "b" above does not conclude with an agreement between the
PartiesresolvingtheDispute,thePartiesagreetosubmittheDisputetobinding
arbitrationunderthe[insertincorporatedcommercialarbitrationprocedures].If
the Parties cannot agree on an arbitrator, the person who served as mediator
shallselectthepersontoserveasarbitratorfromalistcompiledbytheParties
or,wherethePartiesdonotcompilealist,fromalistmaintainedbyabonafide
disputeresolutionserviceproviderorprivatearbitrator.Thearbitrator'saward
shall be final, binding and may be converted to a judgment by a court of
competentjurisdictionuponapplicationbyeitherparty.Thearbitrator'saward
shallbeawritten,reasonedopinion(unlessthereasonedopinioniswaivedby
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the Parties).  The Parties shall have ten (10) days from the termination of the
mediation to appoint the arbitrator and shall complete the arbitration hearing
withinsix(6)monthsfromtheterminationofthemediation.Thearbitratorshall
have the authority to control and limit discovery sought by either party.  The
arbitratorshallhavethesameauthorityasacourtofcompetentjurisdictionto
grant equitable relief, and to issue interim measures of protection, including
grantinganinjunction,uponthewrittenrequestwithnoticetotheotherparty
andafteroppositionandopportunitytobeheard.Thearbitratorshalltakeinto
consideration the Parties' intent to limit the cost of and the time it takes to
completedisputeresolutionprocessesbyagreeingtoarbitrateanyDispute.128
An option to consider is that of an "arbitration reset button."  Contained in tiered
dispute resolution clause, this clause provides that if the parties' dispute is not first resolved
through the prerequisite executive negotiation and/or mediation, "then, within ___ days [or
immediately]followingtheexecutivediscussionsand/ormediation,thepartiesshallconferand
determine whether they wish to mutually renegotiate the default arbitration provision
containedherein."129
A less formal approach to the “reset button” concept may occur in the context of
mediation.Wherethepartiesareunabletoreachfullagreementonsubstantiveissues,itmay
bepossibleforanexperiencedmediatortofacilitateanewormodifiedagreementrespecting
arbitration procedures.  A mediator can play an invaluable role in escorting parties into a
structuredandeconomicalarbitrationprocess.Forexample,amediatorcan:
x
x
x
x
x
x

Facilitateagreementonexchangeofdocumentandotherinformation;
Help clarify which issues have been resolved in mediation and frame issues to be
resolvedinarbitration;
Encouragepartiestojointlysubmittheoneortwomostsignificantquestionsoflaw
orfacttothearbitratorforspeedyresolution,andthenreturntomediation.
Assistinselectionofanarbitrator;
Helpthepartiesdefineorrefineanyprovidedarbitrationprocedures;
Remainavailableduringthearbitrationprocessitselfasaresourcetoresolveissues
informally.130

3. Developandpublishrulesthatprovideeffectivewaysoflimitingdiscoverytoessential
information.
Because discovery is usually the chief determinant of arbitration cost and duration, and
because arbitration procedures that leave parties and arbitrators significant "wiggle room"

128

AdaptedfromRobertN.Dobbins,PracticeGuide:TheLayeredDisputeResolutionClause:FromBoilerplateTo
BusinessOpportunity,1HASTINGSBUS.L.J.161,171(2005).
129

  Posting by James M. Gaitis to mediateͲandͲarbitrate@peach.ease.lsoft.com (May 13, 2010) (on file with
author).
130

SeeCOMMERCIALARBITRATIONATITSBEST,supranote61,at18.
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often result in litigationͲlike discovery, provider institutions should develop and publish
procedures that give business users the ability to effectively limit the scope of discovery in
arbitrationthroughtheirpreͲdisputeagreement.Asageneralmatter,discoveryshouldbe
restricted to information that is material and not merely relevant.  Among the possible
approachestolimitingdiscovery:
x

x
x
x

x
x
x

limitingdocumentproductiontodocumentsorcategoriesofdocumentsforwhich
there is a specific, demonstrable need; requiring parties to describe requested
documents with specificity, explain their materiality, assure the tribunal they do
not have the documents, and make clear why they believe the other party has
possessionorcontrolofthedocuments;
prohibitingrequestsforadmission,andinsteadencouragingpartyrepresentatives
toconferregardingstipulationoffacts;
prohibitingforminterrogatoriesandlimitingthenumberofinterrogatories;
setting limits on the number and length of depositions, and limiting arbitrator
discretion to authorize additional depositions to situations where there is a
demonstratedneedfortherequestedinformation,therearenootherreasonable
meansofobtainingtheinformation,andtherequestisnotundulyburdensometo
otherparties;
directingpartiestocooperateonvoluntaryinformationexchange/discovery;
directing arbitrators to manage discovery disputes as expeditiously as possible
(e.g.,  by offering to resolve issues through prompt conference calls before
resortingtoextensivebriefingandwrittenargument);
authorizing arbitrators to consider, when awarding fees and costs, the failure of
partiestocooperateindiscoveryand/ortocomplywitharbitratororders,thereby
causingdelaystotheproceedingoradditionalcoststootherparties.

Specialattentionshouldbegiventodetailedproceduresformanagingelectronicrecordsand
handling electronic discovery much more efficiently than is currently done in federal and
state courts.  At a minimum, the description of custodians from whom electronic discovery
can be collected should be narrowly tailored to include only those individuals whose
electronic data may reasonably be expected to contain evidence that is material to the
disputeandcannotbeobtainedfromothersources.Inadditiontofilteringdatabasedonthe
custodian,thedatashouldbefilteredbasedonfiletype,dateranges,sender,receiver,search
term or other similar parameters.  Normally, disclosure should be limited to reasonably
accessible active data from primary storage facilities; information from backͲup tapes or
backͲup servers, cell phones, PDAs, voicemails and the like should only be subject to
disclosureifaparticularizedshowingofexceptionalneedismade.
Comments:131
Inlitigation,partieshavebroadrightstodiscoveranyevidencethatmaybereasonably
calculated to lead to the discovery of admissible evidence without regard to whether such

131

ThesecommentsaredrawninlargepartfromStipanowich,ArbitrationandChoice,supranote58,414Ͳ425.
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evidenceistrulymaterialtotheoutcomeofthecase.132Thisapproach,coupledwithlackof
focusattheoutsetofdiscovery,meansthat"discoverycostsfartoomuchandbecomesanend
initself."133Thus,therecentFinalReportonLitigationReformcallsfordramaticoverhaulingof
thecourtdiscoveryprocessbasedona"principleofproportionality."134
Parties who choose to arbitrate presumably do so with the expectation of reduced
discovery.AsobservedintheCommentarytotheCPRRules,
"[a]rbitration is not for the litigator who will 'leave no stone unturned.'"
Unlimited discovery is incompatible with the goals of efficiency and economy.
The Federal Rules of Civil Procedure are not applicable.  Discovery should be
limited to those items for which a party has a substantial, demonstrable
need."135
Yet,asdiscussedinPartII,discoveryisnowverymuchapartofarbitrationprocesses.136
Therisingscopeandcostofdiscoveryinarbitrationhavebeenalongtimeinthemaking,duein
largeparttothelackofformalguidelines.Astechnology,litigationintensity,andthepopularity
ofarbitrationhaveexacerbatedtheproblem,theneedformorecomprehensiveguidelineshas
becomeoverwhelming.Incasesofanysizeorcomplexitycogentargumentsmaybeframedin
supportofdocumentdiscoveryandforanumberofdepositions.Whiletherearethosewho
will draw firm lines, the response will vary with the arbitrator.  Arbitrators will be especially
reluctant to draw lines in the face of a broad litigationͲstyle discovery plan embraced by
counsel for the parties.137  Because arbitration is first and last a consensual process, even
arbitratorswhosuspectthatbusinesspartieswouldhavepreferredamoreattenuatedprocess
will tend to bow to a mutual agreement of the parties' counsel in the absence of (1) clear
contractualguidanceregardingtheparties'intenttocircumscribediscoveryor(2)cleararbitral
authority to modify the agreement of counsel regarding discovery.  They are left with the
alternativeofencouragingorcajolingpartiestoconsidermorecarefullytailoreddiscovery;for


132

THEFEDERALRULESOFCIVILPROCEDURE,forexample,state:
Partiesmayobtaindiscoveryregardinganymatter,notprivileged,thatisrelevanttotheclaimor
defenseofanyparty….relevantinformationneednotbeadmissibleatthetrialifthediscovery
appearsreasonablycalculatedtoleadtothediscoveryofadmissibleevidence.

FED.R.CIV.P.26(b)(1).
133

FINALREPORTONLITIGATIONREFORM,supranote60,at2.

134

Id.at7Ͳ16.

135

CPRRULES,supranote62,CommentarytoCPRRule11.

136

ItisworthnotingthatwehaveevolvedfromnomentionofprehearingdiscoveryintheFederalArbitrationAct,
9 U.S.C. §§1Ͳ14 (1925), and the UNIFORM ARBITRATION ACT (1955) to highly deferential language in the REVISED
UNIFORMARBITRATIONACT(2000).
137

  The CPR Commentary encourages parties' counsel "to agree, preferably before the initial preͲhearing
conference,onadiscoveryplanandscheduleandtosubmitthesametotheTribunalforitsapproval."Id.
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this purpose, some arbitrators insist that business principals be present at the preͲhearing
conferencetoparticipateinthediscussionondiscovery.138
Parties desiring explicit, nonͲlitigationͲlike guidelines for information exchange and
discoveryinarbitration,includingthosewhoareconcernedabouttheimpactofdiscoveryon
thecostanddurationofarbitration,nowhaveavarietyoftemplatestoconsider.
1. Emergingdiscoverytemplates
Organizations that publish leading arbitration procedures and other institutions have
beguntodevelopspecificprovisionssettingclearlimitsondiscoveryorestablishingstandards
toguidearbitraldiscretioninaddressingdiscoverydisputes.
TheInternationalBarAssociation(IBA)RulesontheTakingofEvidenceinInternational
Commercial Arbitration139 were anearly andexcellent standard aimed at limiting information
exchange.Thoughdesignedforinternationalproceedingsthatinvolvepartiesandpractitioners
from civil law countries as well as sovereign states applying common law, the IBA Rules are
sometimesappliedbyagreementinpurelydomestic(U.S.)arbitration.TheICDRGuidelinesfor
Arbitrators Concerning Exchanges of Information are a more recent standard designed for
internationaldisputes.140
On the domestic scene, discovery limitations are most often built into streamlined or
expedited arbitration rules like the JAMS Streamlined Arbitration Rules & Procedures.141  The
CPR Protocol on Disclosure of Documents and Presentation of Witnesses in Commercial
Arbitration is another effort to offer counselors and drafters clear choices regarding
information exchange and discovery.142  It offers parties the opportunity to select among
several alternative standards regarding preͲhearing exchange of documents and witness
information—someofwhichareusefultemplates.
Emerging standards may enhance the ability of arbitrators to effectively address
informationexchangeissuesbyencouragingdeliberateweighingofburdensandbenefits.They

138



Alternatively,somearbitratorsrequireprincipalsoftheclientstosignͲoffonanydiscoveryplansubmittedby
outsidecounsel.
139

INTERNATIONAL BAR ASSOCIATION,IBA RULESONTHE TAKINGOF EVIDENCEIN INTERNATIONAL COMMERCIAL ARBITRATION(May,
29 2010) [hereinafter IBA RULES], available at http://www.ibanet.org/Publications/publications_IBA_guides_and_
free_materials.aspx
140

INT'L CENTER FOR DISPUTE RESOLUTION, ICDR GUIDELINES FOR ARBITRATORS CONCERNING EXCHANGES OF INFORMATION(May
2008)[hereinafterICDRGUIDELINES],availableathttp://www.adr.org/si.asp?id=5288.
141

JAMSSTREAMLINEDRULES,supranote94,R.13.

142

 INTERNATIONAL INSTITUTE FOR CONFLICT PREVENTION & RESOLUTION, CPR PROTOCOL ON DISCLOSURE OF DOCUMENTS AND
PRESENTATIONOFWITNESSESINCOMMERCIALARBITRATION(2008)[hereinafterCPRPROTOCOLONDISCLOSURE](designed
inpart"toaffordtopartiestoanarbitrationagreementtheopportunitytoadoptcertainmodesofdealingwith
preͲhearingdisclosuresofdocumentsandwiththepresentationofwitnesses,pursuanttoSchedules.")available
athttp://www.cpradr.org/ClausesRules/CPRProtocolonDisclosure/tabid/393/Default.aspx.
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may also offer arbitrators other tools, including explicit authority to condition production on
thepaymentbytherequestingpartyofassociatedreasonablecosts.143
2. Documentexchangeanddiscovery
Standard procedures often provide for some exchange of documents, at least to the
extenttheyarenonͲprivilegedandrelevanttothedispute.144Insomecases,suchproductionis
tooccurwithinafairlyshorttimeframe.145Someparties,however,maywanttonarrow(or
expand)thisframeworkorestablishmorespecificstandardsfordocumentexchange.
A straightforward template for more limited information exchange/discovery may be
found in the leading international standard on the subject, the IBA Rules on the Taking of
EvidenceinInternationalCommercialArbitration.146Thisstandard,acompromiseinwhichU.S.Ͳ
stylediscoveryistemperedbytheinfluenceofprevailingpracticesincivillawcountries,initially
requireseachpartyonlytosubmit"alldocumentsavailabletoitonwhichitrelies."147Italso
establishes a procedure for arbitral resolution of disputes over further document production
thatrequirespartiestodescriberequesteddocumentswithspecificity,explaintheirrelevance
andmateriality,assurethetribunalthattheydonothavethedocumentsandmakeclearwhy
theybelievetheotherpartyhaspossessionorcontrolofthedocuments.148
143


See,e.g.,Id.at§1(e)(2).SeealsoICDRGUIDELINES,supranote140,8.a.,whichprovides:
InresolvinganydisputeaboutpreͲhearingexchangesofinformation,thetribunalshallrequirea
requestingpartytojustifythetimeandexpensethatitsrequestmayinvolve,andmaycondition
granting such a request on the payment of part or all of the cost by the party seeking the
information.  The tribunal may also allocate the costs of providing information among the
parties,eitherinaninterimorderorinanaward.

144

  See, e.g., JAMS COMPREHENSIVE RULES, supra note 104, (providing for the parties to "cooperate in . . . the
voluntary and informal exchange of all relevant, nonͲprivileged documents, including, but without limitation,
copiesofalldocumentsintheirpossessionorcontrolonwhichtheyrelyinsupportoftheirpositions.").
145

  The JAMS COMPREHENSIVE RULES call for document exchange "within twentyͲone (21) calendar days after all
pleadingsornoticeofclaimshavebeenreceived."JAMS COMPREHENSIVE RULES,supranote104,Rule17(a).Under
the JAMS STREAMLINED ARBITRATION RULES & PROCEDURES, this period is reduced to 14 days.  See JAMS STREAMLINED
RULES,supranote67,R.13(a).
146

IBARules,supranote139.

147

Id.,Article3,Section1.

148

TheIBARulescallforRequeststoProducetocontain
(a)(i) a description of a requested document sufficient to identify it, or (ii) a description in
sufficient detail (including subject matter) of a narrow and specific requested category of
documentsthatarereasonablybelievedtoexist;
(b)adescriptionofhowthedocumentsrequestedarerelevantandmaterialtotheoutcomeof
thecase;and
(c)astatementthatthedocumentsrequestedarenotinthepossession,custodyorcontrolof
therequestingParty,andofthereasonwhythatPartyassumesthedocumentsrequestedtobe
inthepossession,custodyorcontroloftheotherParty.

Id.at5.
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Inasimilarvein,theJAMSStreamlinedArbitrationRules&Procedurescallfor"voluntary
and informal" exchange of all relevant, nonͲprivileged documents and other information, but
admonishpartiestolimittheirrequeststo"materialissuesindispute"andtomakethem"as
narrow as reasonably possible."  Depositions are not permissible "except upon a showing of
exceptionalneed"andwitharbitratorapproval.Electronicdatamaybefurnishedintheform
most convenient for the producing party, and broad requests for email discovery are not
permitted.149  (The more expedited AAA Construction Industry FastͲTrack Rules, aimed at
smallerdollarclaims,contemplatenodiscoverybeyondexhibitstobe usedatthearbitration
hearing"except...asorderedbythearbitratorinexceptionalcases."150)
The CPR Protocol on Disclosure151 offers parties a choice of four discrete "modes" for
document disclosure.  These include: Mode A (No disclosure save for documents to be
presentedatthehearing);ModeB(DisclosureasprovidedforinModeAtogetherwith"[p]reͲ
hearing production only of documents essential to a matter of import in the proceeding for
whichapartyhasdemonstratedasubstantialneed");ModeC(DisclosureprovidedforinMode
B together with disclosure, prior to the hearing, "of documents relating to issues in the case
thatareinthepossessionofpersonswhoarenoticedaswitnessesbythepartyrequestedto
provide disclosure"); and Mode D (PreͲhearing disclosure of documents regarding nonͲ
privileged matters that are relevant to any party's claim or defense, subject to limitations of
reasonableness, duplication and undue burden).152  Some arbitrators limit each party to a
certainnumberofdocumentrequests,includingsubparts.153
3. Limitsondepositions
In the interest of economy or certainty, some parties may want to provide that no
depositions, or a specific, limited number of depositions, will be conducted in their


The IBA RULES appear to have influenced the recent ICDR GUIDELINES FOR ARBITRATORS CONCERNING EXCHANGES OF
INFORMATION,whichempowerthearbitrators,
uponapplication,[to]requireonepartytomakeavailabletoanotherpartydocumentsinthe
party's possession, not otherwise available to the party seeking the documents, that are
reasonably believed to exist and to be relevant and material to the outcome of the case.
Request for documents shall contain a description of specific documents or classes of
documents,alongwithanexplanationoftheirrelevanceandmaterialitytotheoutcomeofthe
case.
ICDRGUIDELINES,supranote140,Guideline3(a).
149

CompareJAMSSTREAMLINEDRULES,supranote94,withCPREXPEDITEDARBITRATION,supranote65.

150

SeeAAACONSTRUCTIONINDUSTRYFASTTRACKRULE,supranote64,FͲ9.

151

CPRPROTOCOLONDISCLOSURE,supranote142,§1.Cf.LawrenceW.Newman&DavidZaslowsky,Predictabilityin
InternationalArbitration,100N.Y.L.J.3.(May25,2004).
152

Id.,Schedule1.

153

See,e.g.,WendyHo,DiscoveryinCommercialArbitrationProceedings,Comment,34HOUS.L.REV.199,224Ͳ227
(Spring1997).
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arbitration.154  A variant of this approach, used by some arbitrators, is to provide each party
with a maximum number of hours for deposing persons within the other party's employ or
control. Such limitations may be tempered bygiving arbitrators discretion to allow additional
depositionsinexceptionalcircumstanceswherejusticerequires.155Ausefulexampleofaclear
limit coupled with narrowly cabined arbitrator discretion is contained in Rule 17 of the JAMS
Comprehensive Arbitration Rules, which permits each party to take a single deposition; [t]he
necessity of additional depositions is to be determined by the Arbitrator based upon the
reasonableneedfortherequestedinformation,theavailabilityofotherdiscoveryoptionsand
theburdensomenessoftherequestontheopposingpartiesandthewitness.156 
Anotherproposedresponsetotheburgeoningdiscoveryproblemistheadoptionofthe
international arbitration practice of substituting detailed sworn witness statements for direct
examination.157Suchstatements,providedtoallparticipantsinadvanceofthehearing,might
provide a rough surrogate for depositions and save hearing time.  Adjustments to the
internationalpractice,suchasabbreviateddirectexamination,mightbenecessarytoprovide
comforttoAmericanlawyersandarbitrators.ThenewdraftCPRProtocolonDisclosureoffers
parties the choice of embracing such an approach in their arbitration agreement, possibly in
lieuofdepositions.158

4. Guidingandempoweringarbitrators.
Another approach to controlling discovery hingesonand providesa usefulframework
for the “good judgment of the arbitrator.”  A set of guidelines for arbitratorͲsupervised
discovery developed by the New York State Bar Association (and subsequently adopted in
summaryformbyJAMS)offerstoolsforarbitratorstomanagediscoveryandotherprocedural
aspectsofarbitration.159Suchguidelinesoperateonthepresumptionthatpartieshavenotyet
established strict guidelines for discovery, and therefore depend upon the arbitrator(s) to
control discovery by giving early and active attention to the process, using persuasion and
other methods to achieve results appropriate to the specific circumstances and the parties’
indicatedpreferences(seeProtocolforArbitrators,Action6).

154

TheICDRGUIDELINESnotethat"[d]epositions,...asdevelopedinAmericancourtprocedures,aregenerallynot
appropriate procedures for obtaining information in international arbitration."  ICDR GUIDELINES, supra note 140,
6.b.
155

Seesupranote94(discussingdiscretionaryauthorityofarbitratorunderJAMSSTREAMLINEDRULES).

156

JAMSCOMPREHENSIVERULES,supranote104,Rule17(b).

157

ThewitnessstatementconceptisembodiedintheIBARules.IBARULES,supranote139.Article4,Sections4Ͳ9.

158

CPRPROTOCOLONDISCLOSURE,supranote142,at2Ͳ3,5,8Ͳ9.

159

  See  NEW YORK STATE BAR ASSOCIATION DISPUTE RESOLUTION SECTION ARBITRATION COMMITTEE, REPORT ON ARBITRATION
DISCOVERY IN DOMESTIC COMMERCIAL CASES (June 2009), available at http://www.nysba.org/Content/Navigation
Menu42/April42009HouseofDelegatesMeetingAgendaItems/DiscoveryPreceptsReport.pdf (describing factors to
considerwhenartfullydraftingarbitrationclauses);seealso,JAMS, RECOMMENDED ARBITRATION DISCOVERY PROTOCOLS
FOR DOMESTIC, COMMERCIAL CASES (Jan. 6 2010), available at http://www.jamsadr.com/files/Uploads/Documents
/JAMSͲRules/JAMS_Arbitration_Discovery_Protocols.pdf.
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Should arbitrators or counsel have the last word on the scope of discovery?  In this
respect,expertopinionandcurrentstandardsvary,althoughundermoststandardsarbitrators
mustrespectandadheretopartyagreementsregardingdiscovery.TheAAARulesforLarge,
Complex Cases authorize the arbitrator(s) to override party agreements and "place such
limitations on the conduct of such [agreed] discovery as the arbitrator(s) shall deem
appropriate."160AlthoughboththeJAMSandCPRRulesgivearbitratorsconsiderableauthority
regardingexchangeofinformation,neithersetofproceduresisexplicitregardingtheauthority
of arbitrators to "trump" or modify agreements regarding discovery;161 however, the JAMS
ArbitrationDiscoveryProtocolrecognizesthat,whilepartyagreementsregardingthescopeof
discovery should be respected by arbitrators,“[w]here one side wants broad arbitration
discovery and the other wants narrow discovery, the arbitrator will set meaningful
limitations.”162
Since parties can always amend their arbitration agreements (even, in most
jurisdictions,byamendingtheprovisionoftheagreementthatsaysitmayonlybeamendedby
a writing signed by the CEOs of both companies), any provision giving the arbitrator the last
word on discovery (or anything else) could theoretically be rescinded by a subsequent
agreement of the parties.  If that happens, the arbitrators should convene a meeting with
160



AAA COMMERCIAL ARBITRATION RULESAND MEDIATION PROCEDURES (2009)[hereinafterAAA COMMERCIAL RULES],LͲ4(c).
An even stronger statement of the "final authority" of arbitrators regarding discovery is set forth in the ICDR
GUIDELINES:
1.a.Thetribunalshallmanagetheexchangeofinformationamongthepartiesinadvanceofthe
hearingswithaviewtomaintainingefficiencyandeconomy.Thetribunalandthepartiesshould
endeavortoavoidunnecessarydelayandexpensewhileatthesametimebalancingthegoalsof
avoidingsurprise,promotingequalityoftreatment,andsafeguardingeachparty'sopportunityto
presentitsclaimsanddefensesfairly.
b.Thepartiesmayprovidethetribunalwiththeirviewsontheappropriatelevelofinformation
exchangeforeachcase,butthetribunalretainsfinalauthoritytoapplytheabovestandard.To
theextentthePartieswishtodepartfromthisstandard,theymaydosoonlyonthebasisofan
expressagreementinwritingandinconsultationwiththetribunal.(Emphasisadded.)
ICDRGUIDELINES,supranote140,1.aͲb.
161

  The JAMS COMPREHENSIVE RULES grant each party one deposition as of right, and call for "the necessity of
additionaldepositions...[to]bedeterminedbytheArbitratorbaseduponthereasonableneedfortherequested
information,theavailabilityofotherdiscoveryoptionsandtheburdensomenessoftherequestontheopposing
Partiesandthewitness."JAMSCOMPREHENSIVERULES,supranote104,Rule17(b).TheJAMSCOMPREHENSIVERULESdo
notgiveanyindicationaboutwhathappenswhenthepartieshaveagreedtomultipledepositions.
WhileempoweringtheTribunalto"requireandfacilitatesuchdiscoveryasitshalldetermineisappropriate"taking
intoaccountparties'needs,expeditiousnessandcostͲeffectiveness,theCPRRULESalsodonotaddresstheimpact
of mutual agreement ondiscovery issues by the parties.  CPR RULES, supra note 62,Rule 11.  However, the CPR
ProtocolonDisclosureappearstoanticipatethat"[w]herethepartieshaveagreedondiscoverydepositions,the
Tribunalshouldexerciseitsauthoritytoscrutinizeandregulatetheprocess...[andpossiblyimpose]strictlimits
onthelengthandnumberofdepositionsconsistentwiththedemonstratedneedsoftheparties."CPR PROTOCOL
ONDISCLOSURE,supranote142,at5.
162

SeeJAMS,RECOMMENDEDARBITRATIONDISCOVERYPROTOCOLSFORDOMESTIC,COMMERCIALCASES(Jan.62010),available
athttp://www.jamsadr.com/files/Uploads/Documents/JAMSͲRules/JAMS_Arbitration_Discovery_Protocols.pdf.
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principalspresentandmakesurethatthey(notjusttheircounsel)wanttooverridethe"last
word" provision so that outside counsel may engage in much more extensive (and costly)
discoverythanthearbitratorconsiderswarranted.
5. EͲdiscovery
Particularly troublesome has been the area of electronic discovery.  As one leading
participantinthedevelopmentofguidelinesforthemanagementanddiscoveryofelectronic
informationexplains,
If the law of eͲdiscovery were allowed to develop on an ad hoc basis, one
decision at a time, companies with their complex information technology
systems would be eaten alive by process costs.  It is essential to develop best
practicesthatworkinarealworld.163
The challenge for arbitrators and arbitration providers is to address these same
concernseffectively,butinthecontextofahighlydiscretionarysystemwithoutuniformrules
orprecedentsthatisconventionallyaimedatefficiencyandexpeditioninconflictresolution.164
IssuesincludetheessentialscopeofandlimitsoneͲdiscovery,andtheweighingofburdensand
benefits;165 the handling of the costs of retrieval and review for privilege;166 the duty to
preserveelectronicinformation,spoliationissuesandrelatedsanctions.167
WillitbepossibleforarbitratorstoeffectivelymeetthechallengesofeͲdiscoveryinan
efficient and relatively economical manner?  The answer will depend in part on the
effectivenessofchoicesmadebycounselorsanddrafters.Buttheycannotmakegoodchoices
whengoodchoicesarenotdraftedandpromotedbyarbitrationproviders.
Arbitralinstitutionsareinauniquepositiontoassumemoreresponsibilityforproviding
thiscriticalguidance.ConcernsregardingtherelativeburdensassociatedwitheͲdiscoverymay
lead parties to consider adopting language similar to that contained in the ICDR Guidelines
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  THE SEDONA GUIDELINES: BEST PRACTICE GUIDELINES & COMMENTARY FOR MANAGING INFORMATION & RECORDS IN THE
ELECTRONICAGE11Ͳ20,31Ͳ43(CharlesRaganetal.,TheSedonaConferenceSept.2005).
164

 Irene C. Warshauer, Electronic Discovery in Arbitration: Privilege Issues and Spoliation of Evidence, 61 DISP.
RESOL.J.9,10(Nov.2006ͲJan.2007);JenniferE.Lacroix,PracticalGuidelinesforManagingEͲDiscoveryWithout
Breaking the Bank, in PLI PATENTS, COPYRIGHTS, TRADEMARKS AND LITERARY PROPERTY COURSE HANDBOOK SERIES 645Ͳ665
(Jan. 2008); Theodore C. Hirt, The TwoͲTier Discovery Provision of Rule 26(B)(2)(B) – A Reasonable Measure for
ControllingElectronicDiscovery?12RICH. J. L. & TECH.12(2007);ThomasY.Allman,The"TwoͲTiered"Approachto
EͲDiscovery:HasRule26(B)(2)(B)FulfilleditsPromise?14RICH.J.L.&TECH.7(2008).
165

SeegenerallyTHESEDONAGUIDELINES,supranote163.

166

 For a discussion of these and other issues, see John B. Tieder, Electronic Discovery and its Implications for
InternationalArbitration;(unpublishedarticle,onfilewithWatt,Tieder,Hoffar&Fitzgerald,LLP);JessicaL.Repa,
AdjudicatingBeyondtheScopeofOrdinaryBusiness:WhytheInaccessibilityTestinZubulakeUndulyStiflesCostͲ
ShiftingDuringElectronicDiscovery,Comment,54AM.U.L.REV.257(Oct.2004);Warshauer,supranote164,at11
(discussing the development of "clawͲback" agreements, which permit a party to produce all of its relevant
documentsforreviewwithoutwaivingprivilege).
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Warshauer,supranote164,at12Ͳ15.
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whichpermitapartytomakedocumentsmaintainedinelectronicform"availableintheform.
..mostconvenientandeconomicalforit, unlesstheTribunaldetermines,onapplication. ..
thatthereisacompellingneedforaccesstothedocumentsinadifferentform."168Moreover,
requestsforsuchdocuments"shouldbenarrowlyfocusedandstructuredtomakesearchingfor
themaseconomicalaspossible."TheGuidelinesconcludebypermittingarbitratorstoengage
in"directtestingorothermeansoffocusingandlimitinganysearch."169Theuseof"testbatch
production"—such as pilot tests using key search words on a limited scale—is emerging as a
criticalwayofidentifyingareasthatrequirespecialattentioninadvanceofmajorproduction.
Partiesmaybeabletoavoidmanyofthecosts—ifnotalltherisks—oftherevelationof
privileged material in electronic data by agreeing to have the arbitrators issue a preͲarbitral
orderrelievingthepartiesoftheobligationtoconductapreͲproductionprivilegereviewofall
electronicdocumentsandorderingthattheattorneyͲclientandworkproductprivilegesarenot
waivedbyproductionofdocumentsthathavenotbeenreviewed.170Partiesmayalsowishto
consideridentifyinglikelyinformationalneedsandagreeingonwhatinformationneedstobe
preserved,inwhatformat,andforhowlong.171
A prototypical, multiͲfaceted template addressing various aspects of preͲhearing
disclosure of electronic information is contained in the CPR Protocol on Disclosure.172  That
Protocol presents parties with four discrete alternatives regarding preͲhearing disclosure of
electronic documents.  The alternatives range from noͲpreͲhearing disclosure, except with
respect to copies of printouts of electronic documents to be presented in the hearing, to full
disclosures "as required/permitted under the Federal Rules of Civil Procedure."  The
intermediateoptionspermitpartiestolimitproductiontodocumentsmaintainedbyaspecific
number of designated custodians, to limit the time period for which documents will be
produced,toidentifythesources(primarystorage,backͲupservers,backͲuptapes,cellphones,
voicemails, etc.) from which production will be made, and to determine whether or not
informationmaybeobtainedbyforensicmeans.173

168

ICDRGUIDELINES,supranote140,Section4.
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Id.
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Warshauer,supranote164,at11.
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THE SEDONA GUIDELINES,supranote163;WilliamB.Dodero&ThomasJ.Smith,CreatingaStrongFoundationfor
YourCompany'sRecordsManagementPractices,25ACCDOCKET52(Nov.2007).
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SeeNewman&Zaslowsky,supranote81.
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  See CPR PROTOCOL ON DISCLOSURE, supra note 142, Schedule B, Modes B, C.  The Protocol also offers a set of
General Principles which may be adopted by themselves or in tandem with a particular "mode" for preͲhearing
disclosureofelectronicdocuments.Itprovides:
InmakingrulingsonpreͲhearingdisclosure,thetribunalshouldbearinmindthehighcostand
burden associated with requests for the production of electronic information.  It should be
recognized that eͲmail and other electronically created documents found in the active or
archivedfilesofkeywitnessesorinshareddrivesusedinconnectionwiththematteratissueare
more readily accessible and less burdensome to produce when sought pursuant to reasonably
specific requests.  Production of electronic materials from a wide range of users or custodians
tends to be costly and burdensome and should not be permitted without a showing of
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6. Otherconsiderations
Depending on the circumstances, parties may consider it appropriate to include other
provisions,suchasatermgivingarbitratorsexplicitauthoritytoweightheburdensandbenefits
of a discovery request, or the ability to condition disclosure on the requesting party paying
reasonable costs of production.174  It may serve efficiency to provide that the chair of the
tribunalserveasdiscoverymaster;incasesinwhichconfidentialityofsensitiveinformationis
ofprimeconcern,theremightbeaprovisionfortheuseofaspecialmastertosupervisecertain
aspectsofdiscovery.175
4.Offerrulesthatsetpresumptivedeadlinesforeachphaseofthearbitration;train
arbitratorsintheimportanceofenforcingstipulateddeadlines.
In the interest of economy and efficiency, providers should ensure that parties have the
opportunity to adopt arbitration procedures that include a presumptive deadline for
completion of arbitration.  The procedures should facilitate compliance with the final
deadlinethroughtheinclusionofpresumptivetimelimitsforeachphaseofthearbitration,
and by giving arbitrators explicit authority to employ procedures and set deadlines
appropriate to the goal of meeting the overall deadline.  Providers should also ensure that
their training programs offer arbitrators instruction in the importance of adhering to
stipulatedtimetablesordeadlinesforarbitrationexceptincircumstancesclearlybeyondthe
contemplation of the parties when the time limits were established (see Protocol for
Arbitrators,Action3).
Comments:
SeecommentsunderProtocolforBusinessUsers,Action3.
5. Publishandpromote"fastͲtrack"arbitrationrules.
Providers should offer a variety of procedural choices with varying degrees of emphasis on
expeditionandeconomy,includingatleastonesetofproceduresthatplaceheavyemphasis
on those goals (see Protocol for Business Users and InͲHouse Counsel, Action 4).  A "fastͲ
track"approachmayfeaturesomeorallofthefollowing:
x
x

relativelyshortpresumptivedeadlines;
limitsonthenumberofarbitrators;


extraordinary need.  Requests for backͲup tapes, deleted files and metadata should only be
granted if the requesting party can demonstrate a reasonable likelihood that files were
deliberatelydestroyedoralteredbyapartyinanticipationoflitigationorarbitrationandoutside
ofthatparty'susualandcustomarydocumentͲretentionpolicies.
Id.,Section4(a).
174

Seesupranote89.

175

SeeJAMSCOMPREHENSIVERULES,supranote104,Rule17(b).
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x
x
x
x

expeditedarbitratorappointmentprocedure;
earlydisclosureofinformation;
heavilycurtaileddiscoveryandmotionpractice;
limitsonthelengthandformoftheaward.

IffastͲtrackproceduresarepublishedseparatelyfromaprovider'sstandardprocedures,the
providershouldtakemeasurestoensurethatusersareequallyawareofthefastͲtrackoption
and are provided with userͲfriendly guidance on how and when to employ the fast track
procedures.
Comments:
SeecommentsunderProtocolforBusinessUsers,Action3.
6. Developproceduresthatpromoterestrained,effectivemotionpractice.
Properly employed, motions to narrow or dispose of claims or defenses can promote
efficiency and economy in arbitration. Presently, however, there are two major concerns
aboutmotionpracticeinarbitration:(a)thereflexiveuseofmotionpracticeinarbitrationby
somelitigationattorneys,and(b)thereflexivedenialofmotionsbyarbitratorspendingafullͲ
blownhearingonthemeritsoftheentirecase.Providersshouldattempttoaddressthese
concerns by publishing guidelines for effective and efficient resolution of motions,
particularlydispositivemotions.Thismightinvolveasimplemethodforscreeningmotionsat
theoutset,includingfactorstobeconsideredbyarbitratorsindecidingwhethertoentertain
amotion.IntheinterestoftimeͲandcostͲsaving,wouldͲbemovantsmightberequiredto
set up a conference call with the arbitrator(s) and opposing counsel to discuss the issue
beforefilinganymotion(seeProtocol forBusinessUsers,Action9;Protocolfor Arbitrators,
Action7).
Comments:
SeecommentsunderProtocolforBusinessUsers,Action9.
7. Requirearbitratorstohavetraininginprocessmanagementskillsandcommitmentto
costͲandtimeͲsaving.
Provider institutions should conduct training in managing hearings fairly but expeditiously,
with particular emphasis on ways of reducing cost and promoting efficiency, and should
requirearbitratorstocompletesuchtrainingbeforebeingincludedontheprovider'sroster,
andtoupdatetheirknowledgeandskillsannually.Providersshouldalsoconsiderrequiring
arbitrators to make a pledge to actively seek ways to promote costͲ and timeͲsaving in a
mannerconsistentwiththeagreementofthepartiesandfundamentalfairness(seeProtocol
forArbitrators,Action1).
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Comments:
Arbitratorsneedtoanticipatethattheirpredominantchallengesaremorelikelytobe
encounteredduringtheperiodpriortohearings.Ofincreasingimportanceisthecriticalroleof
thepreͲhearingconferenceinestablishingdiscoveryandmotionpracticeguidelinesfortherest
ofthearbitrationprocess.Arbitratorsmustbeequippedwithprocessmanagementskillsnot
onlyforthehearingitself,butforthepreͲhearingperiod.
Among the many steps that skilled arbitrators may take during preͲhearing case
managementarethefollowing:promotingdialoguebetweenparties;addressingjurisdictional
issues; developing a timetable and management plan; addressing requests for interim relief;
facilitating information exchange and discovery; addressing dispositive motions; planning the
hearings;planningtheformofthefinalaward;administrativedetailslikerules,locations,fees,
confidentiality,andcommunicationmethods.176
An arbitrator with a proper skill set will approach the preͲhearing proceedings as
aggressivelyanddeliberatelyasthehearingsthemselves,increasingthelikelihoodnotonlyof
achievingresolutionofthematterbeforethehearingbegins,butofensuringahearingthathas
setandmetparties'expectationsforefficiency.
8. Offerusersaruleoptionthatrequiresfactpleadingsandearlydisclosureofdocuments
andwitnesses.
Providers'shouldafforduserstheoptionofadoptingrulesthatrequirefactpleadingrather
than notice pleading in both demands and answers, and require that claimants and
respondentsservewiththeirinitialpleadingsadetailedstatementofallfactstobeproven,
alllegalauthoritiesreliedupon,copiesofalldocumentssupportingeachclaimordefense,as
well as a list of witnesses they expect to call.  Such rules should require that parties
supplementtheirdocumentsandwitnesslistsperiodicallypriortothehearing.
Comments:
SeeProtocolforBusinessUsers,Action8,andtherelatedentryinAppendixA.
9. Provideforelectronicserviceofsubmissionsandorders.
Arbitration procedures should require that all pleadings, motions, orders and other
documents filed in the arbitration be served electronically on each arbitrator and each
parties'counselexceptwherethatmethodofserviceisimpractical(aswithdocumentsoftoo
great a length to be conveyed electronically) or where other special considerations require
anothermethod.
Comments:
A number of providers and services have begun providing for electronic service of
arbitrationͲrelateddocuments.SeeAppendixAforexamples.

176

COMMERCIALARBITRATIONATITSBEST,supranote61,Ch.4.
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10.Obtainandmakeavailableinformationonarbitratoreffectiveness.
ProvidersshouldconductapostͲarbitrationtelephoneinterviewwitharbitratingpartiesand
counsel toobtain information on arbitrator effectiveness in managing arbitration fairly and
expeditiously.Suchinformationshouldperiodicallybefurnishedtoarbitratorsinawaythat
precludes their identifying the sources of the comments.  Such information should also be
made available in summary form (and without attribution) to parties and counsel selecting
arbitrators.  Providers should remove from their rosters those arbitrators who prove
incapable of efficiently managing business arbitrations (see Protocol for Business Users,
Action7).
Comments:
Perhaps more commonly associated with other dispute resolutions processes,
evaluationofneutralsshouldbeacoreserviceofferedbyarbitrationproviders.Asstandards
evolve, arbitrators must continue to be held accountablefor their knowledge and skill levels.
Careshouldbetakentofocusevaluationsonobjectivemeasuresofarbitrators'management
skills and knowledge levels and to make effective use of timing and language to prevent
evaluationsfrombeingcoloredbyarbitrationoutcomes.177
11.Provideforexpeditedappointmentofarbitrators.
Providerrulesshouldexpeditetheselectionofthetribunalbyprovidingthat,ifallarbitrators
have not been appointed within a specific time (say, thirty days from the filing of the
arbitrationdemand),theproviderwillappointthearbitrators.Therulesshouldalsoimpose
stringenttimelimitsforallcommunicationsbypartiesandbyprospectivearbitratorsthatare
requiredasapartoftheappointmentprocess.
Comments:
Arbitrations can be greatly delayed when the appointment of arbitrators drags on for
manyweeksorevenmonths.Whilearbitratorselectioniscertainlyanimportantstepinthe
arbitration process, it is one that can be accomplished expeditiously by diligent counsel,
particularlywhentherulesfurnishthestrongincentiveofdivestingfootͲdraggingpartiesofthe
righttoselecttheirarbitrators.
Seebelowforexamplesofexpeditedproceduresforappointmentofarbitrators.
x

AMERICANARBITRATIONASSOCIATION,AAACOMMERCIALARBITRATIONRULESANDMEDIATION
PROCEDURES,SECTIONE:EXPEDITEDPROCEDURESR.4(June1,2009),availableat
http://www.adr.org/sp.asp?id=22440.(“Ifthepartiesareunabletoagree…eachpartymay
striketwonamesfromthelist[ofarbitrators]andreturnittotheAAAwithinsevendays


177

 Cf. Donald P. Crane & John B. Miner, Labor Arbitrators' Performance: Views from Union and Management
Perspectives, 9 J. LAB. RES. 1 (Mar. 1988) (discussing a study of performance evaluations of labor arbitrators by
union representatives and management representatives that found the arbitrators' awards to so color the
evaluationresultsthattheresultswereeitherunrelatedornegativelyrelated).
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x

x

x

fromthedateoftheAAA'smailing...Iftheappointment…cannotbemadefromthelist,the
AAAmaymaketheappointment...”)
AMERICANARBITRATIONASSOCIATION,SECURITIESARBITRATIONSUPPLEMENTARYPROCEDURESR.3(a)
(June1,2009),availableathttp://www.adr.org/sp.asp?id=22009("Thelist[ofproposed
arbitrators]mustbereturnedtotheAAAwithin10daysfromthedateoftheAAA's
transmittaltotheparties.Ifforanyreasontheappointmentofanarbitratorcannotbe
madefromthelist,theAAAmaymaketheappointment...").
ADRCHAMBERS,EXPEDITEDARBITRATIONRULESR.5(2010),availableat
http://adrchambers.com/ca/expeditedͲarbitration/expeditedͲarbitrationͲrules/("IfADR
Chambersisnotnotifiedoftheselectionofanarbitrator…within5businessdaysafterthe
Responsehasbeendelivered...ADRChamberswillselectthearbitrator...").
AMERICANDISPUTERESOLUTIONCENTER,INC.,RULESOFEXPEDITEDCONSTRUCTIONARBITRATIONR.EͲ4
(Sept.11,2009),availableathttp://www.adrcenter.net/pdf/Construction/ExpRules.pdf
("ThepartiesmustreturntheirselectionstoADRCenterwithintencalendardays.IfADR
Centerisunabletoappointthearbitratorfromtheparties'selections,theCaseManagerwill
appointthearbitrator.").

12.Requirearbitratorstoconfirmavailability.
Providers should require arbitrators being considered for appointment in expedited
proceedingstoexpresslyconfirmtheiravailabilitytobothmanageandhearthecasewithina
specificnumberofdayspriortobeingconfirmed.
Comments:
Per the 2009 International Arbitration Report, the ICC Court now requires arbitrators
agreeingtoserveinICCarbitrationstodisclosedetailsregardingtheiravailability.178
Similarly,theCPRExpeditedArbitrationRulesprovide:
Any arbitrator appointed by the parties or by the CPR Institute shall accept
appointment by expressly representing to the CPR Institute within 2 days of
appointmentthatheorshehasthetimeavailabletodevotetotheexpeditious
process and time periods for PreͲhearing Conference, discovery, hearing and
award contemplated by these Rules and to facilitate the expedition
contemplatedintheseRules.179
Obviously,mostarbitratorsunderstandtheconceptofscheduling,butrequiringexplicit
affirmationofavailabilityisintendedtoserveasremindertoallarbitratorsoftheimportanceof
avoiding unnecessary delay throughout the entire process.  In fact, with the advent of

178

ICC COMMISSIONON ARBITRATION,ICC PUBLICATION 843 ͲTECHNIQUESFOR CONTROLLING TIMEAND COSTSIN ARBITRATION§12
(2007)availableathttp://www.iccwbo.org/uploadedFiles/TimeCost_E.pdf.

179

CPREXPEDITEDARBITRATIONRULES,supranote65,Rule7.2.
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electronic calendars, the day is not far off when parties will be able to view prospective
arbitrators’calendarstodetermineforthemselvesifcandidateshavesufficienttimeavailable
intherelevanttimeframe.
13.Affordbusinessusersaneffectivemechanismforraisingandaddressingconcernsabout
arbitratorcasemanagement.
Providersthatofferadministrativeservices,includingarbitratorappointmentservices,should
offer users a meaningful mechanism (such as a designated ombud) for addressing party
concernsandcomplaintsregardingthearbitratorsorthearbitrationprocess.Amongother
things, the individual/office would be authorized to explore opportunities for addressing
concernsaboutprocessspeedandcost.
Comments:
IdentifyingandresolvingissueswitharbitratorcasemanagementwhilestillmidͲprocess
hasanumberofadvantages,includingpreservingefficiency;identifyinglongͲtermissueswith
proceduresorarbitratorswhilethematterisstillfresh;andincreasingpartysatisfactionwith
outcomes. 
Conflictresolutionstudieshaveshownthatoutcomesatisfactionisgenerallyimproved
bytheopportunitytoprovidefeedbackduringtheproceedings."Increasingsharedinformation
isabasicstrategyinamelioratingallconflicts.Consultationandfeedbackmechanismsbetween
partiesprovideaconsistentandreliablemethodofsharinginformation."180
14.Offerprocessorientationforinexperiencedusers.
Providers should make available to business parties and to counsel online or inͲperson
orientation programs that summarize and illustrate (a) the principal differences between
arbitration and litigation and (b) how to use arbitration to accomplish the parties' goals of
fair,economicalandefficientresolutionofdisputes.
Comments:
Properly educated parties are far more likely to accept efficient process options,
establishaconstructivetone,setasidecourtroomͲstyletacticsinfavorofflexibility,andreach
anoutcomewithoutbeingfrustratedbypreconceptionsregardingarbitration.
Notethat—asdiscussedunderAction1—userfeedbackcanbeaneffectivewayto"sell"
aprocesstopartiesunfamiliarwiththedistinctionsbetweenarbitrationandlitigation.181

180

 ERIC BRAHM & JULIAN OUELLET, DESIGNING NEW DISPUTE RESOLUTION SYSTEMS (Sept. 2003), available at http://www.
beyondintractability.org/essay/designing_dispute_systems/.
181

 Jeffrey R Cruz, Arbitration vs. Litigation: An Unintentional Experiment, 60 DISP. RESOL. J. 10 (Jan. 2006)
(addressing "combative" construction dispute advocates with candid, anecdotal observations about the
advantagesofawellͲmanagedarbitration).
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AProtocolforOutsideCounsel
Business users depend on outside counsel to promote their business interests, which often
include economy and efficiency, in arbitration.  Outside counsel should be careful to clarify
theirclient'sgoalsandexpectationsforresolvingdisputes,andshouldapproacharbitrationin
a manner that reflects these expectations and exploits the differences between arbitration
andlitigation.ThefollowingActionsareofferedasspecificguidancetoOutsideCounselfor
thispurpose.
1.Besureyoucanpursuetheclient'sgoalsexpeditiously.
Outside counsel should only accept an advocacy role in arbitration when they have
determined what the client's goals are in the particular case and are sure they have the
knowledge, experience, and availability to pursue those goals effectively, efficiently and
expeditiously.Theyshouldbefamiliarwiththearbitrationrulesandproviderinvolvedinthe
particular case and should have inͲdepth knowledge of ways to save time and money in
arbitrationwithoutcompromisingeitherthefairnessoftheprocessorthesoundnessofthe
result.Theyshouldalsobecertainthattheyorapartnerhavethenegotiationandmediation
skillsthatmayberequiredatvariousstagesofthearbitration.
Comments:
Rules of professional responsibility in nearly all jurisdictions make it unethical for
attorneystoacceptanengagementwhichtheyarenotcompetenttoperform.182Whilethat
provision has generally been thought to require knowledge and experience in the type of
substantiveworktheattorneyisbeingaskedtocarryout,therecentclientfocusonreducing
excessivecostanddelayincommercialarbitrationsuggeststhattheethicalobligationmaywell
extenttoknowledgeofhowtoconductanarbitrationefficientlyandexpeditiously.Arbitration
isquitedifferentfromlitigationinmanyrespects,andtechniquesthatworkwellinoneprocess
may be ineffective, even harmful in the other.  Counsel who agree to represent parties in
commercial arbitrations need to have a solid understanding of the arbitration rules that will
apply,thepracticesoftheproviderthatisadministeringthearbitration,andthegrowingbody
ofstateandfederalarbitrationlaw.Theyshouldknowhowtonavigatethearbitrationprocess
in an economical yet effective way.  Since arbitrations frequently require or precipitate
negotiationsand/ormediationbetweentheparties,whoeverwillserveasleadcounselatthe
arbitration hearing should be certain that he or she or a partner has the skill needed to
effectivelyconductsuchadjunctactivities.

182



 ABA MODEL RULES OF PROFESSIONAL CONDUCT, Rule 1.1 Competence (2010), available at http://www.abanet.org
/cpr/mrpc/rule_1_1.html;CARULESOFPROFESSIONALCONDUCTRule3Ͳ110(Sept.2009)availableathttp://rules.calbar
.ca.gov/Rules/RulesofProfessionalConduct/CurrentRules.aspx; NY STATE UNIFIED COURT SYSTEM, PART1200 – RULES OF
PROFESSIONAL CONDUCT Rule 1.1: Competence (2009) , available at http://www.nysba.org/Content/Navigation
Menu/ForAttorneys/ProfessionalStandardsforAttorneys/NYRulesofProfessionalConduct4109.pdf; ARTICLE VII:
ILLINOIS RULES OF PROFESSIONAL CONDUCT, Rule 1.1. Competence (2010), available at http://www.state.il.us/court/
supremecourt/rules/art_viii/artviii.htm.
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2. Memorializeearlyassessmentandclientunderstandings.
Outsidecounselshouldprovidetheclientattheoutsetwithacarefulearlyassessmentofthe
case,includingarealisticestimateofthetimeandcostinvolvedinarbitratingthematterat
various levels of depth and detail.  Counsel should reach an understanding with the client
concerning the approach to be followed, the extent and nature of any discovery to be
initiated, the possibility and desirability of a negotiated settlement, the desired overall
timetable for arbitration, and the resources the client is prepared to devote to the matter.
Counselshouldmemorializethoseunderstandingsinwritingandshouldadheretotheclient's
expectationsandbudget.Counselshouldperiodicallyreviewtheseunderstandingswiththe
clientandshouldmemorializeanysignificantchangesintheclient'sinstructions(seeProtocol
forBusinessUsersandInͲHouseCounsel,Actions5,6).
Comments:
Studiesshowthatmanydisputesarisebetweenclientsandcounselbecauseofafailure
toreach,attheoutsetoftheengagement,aclearunderstandingofwhatcounselisexpectedto
do (and not do) and what that work will likely cost the client.183  The potential for such
problemsareclearlypresentinengagements,likearbitrationandlitigation,wherethelawyer's
work may be quite intensive and extend over a period of many weeks.  It is essential that
outsidecounselshouldmakeanearlyandrealisticassessmentofthecase,includingthecost
andtimewhichvariousalternativeapproachestothearbitrationmayinvolve.Ultimatelyitis
up to the client to determine, as a matter of business priorities, what amount of time and
moneyitiswillingtodevotetothecase.Oncethatdecisionismade,outsidecounselshould
memorializeitinwriting,alongwithotherimportantclientinstructions,andshouldrevisitthe
matterperiodicallyandnoteanychangesthatmayhaveoccurredintheclient'sexpectations.
3. Selectarbitratorswithprovenmanagementability.Beforthrightwiththearbitrators
regardingyourexpectationsofaspeedyandefficientproceeding.
Outside counsel should help their client select arbitrators with the experience, knowledge
andcapabilitiesthatarelikelytofurthertheclient'sbusinessgoals,includingexpectationsas
tocostandtime.Counselshoulddoathorough"duediligence"ofallpotentialarbitrators
under consideration and should, consistent with the Code of Ethics for Arbitrators in
Commercial Disputes, interview them concerning their experience, case management
practices,availabilityandamenabilitytocompensationarrangementsthatwouldincentivize
themtoconductthearbitrationefficientlyandexpeditiously.
Parties desiring speed and economy in the arbitration process should be forthright in
conveying their expectations to the arbitrators regarding the duration of the proceedings,
beginning at the time candidates for appointment as arbitrator are identified.  These
expectationscanbesetdowninwritingatthebeginningofthearbitrationprocessand,even
183



2007 LAWYERͲCLIENT FEE ARBITRATION REPORT CARD: HALT REPORT CARD FINDS LAWYERͲCLIENT FEE DISPUTE PROGRAMS NOT
MAKINGTHE GRADE(Sep.17,2007),availableathttp://www.halt.org/reform_projects/lawyer_accountability/lawyer
Ͳclient_fee_arbitration/report_card.php.
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ifunilateralandnonͲbinding,mayhaveanimpactonschedulingandmanagementdecisions
madebythearbitratorsduringtheproceedings(seeProtocolforArbitrators,Action3).
Comments:
One of the most important functions of outside arbitration counsel is selecting, in
consultationwithinͲhousecounsel,thearbitrator(s)forthecase.Inadditiontothetraditional
considerations such as intelligence, integrity, familiarity with the subject matter, and
availability, outside counsel these days also need to determine whether the arbitrator
candidates have the knowledge, skill and temperament to manage the arbitration efficiently.
Muchcanbelearnedonthisscorebytalkingwithlawyerswhohaveparticipatedinothercases
thecandidateshavearbitratedandbyinterviewingthecandidatesconcerningtheprocedures
andpracticestheyfollowinconductingarbitrations.184Counselshouldadvisethecandidatesof
their client's expectations concerning the cost and length of the arbitration proceedings and
shoulddeterminewhetherthecandidatesareableandwillingtomeetthoseexpectations.Itis
not inappropriate to ask prospective arbitrators, through the case manager, about their
availability to conduct the hearing during a specific time frame.185  Counsel may also wish to
explore with the candidates alternative billing arrangements that may encourage them to
managethearbitrationefficiently.
4. Cooperatewithopposingcounselonproceduralmatters.
Ifsavingtimeandmoneyisanimportantclientgoalinthearbitration,counselshouldmake
clear to the client that the fullest benefits of timeͲ and costͲsaving (i.e., those concerning
procedures for preparing for and conducting the hearing) can ordinarily only be achieved
whenopposingcounselcooperatefullyandfreelywitheachotherandwiththearbitratorto
achievethosebenefits.Counselshouldobtaintheclient'sconsenttosuchcooperationand
should pursue that approach regarding all procedural and process issues in the arbitration.
Counselshouldmeetandconferearlywithopposingcounselinordertofosteracordialand
professional working relationship and to reach as many agreements as possible concerning
mattersthatwillbetakenupatthePreliminaryConferenceandshouldcontinuetomeetand
conferregularlythereafter(seeProtocolforArbitrators,Actions2,3,4).
Comments:
Psychologists tell us that, when people have a dispute, there is a natural tendency
("reactive devaluation") to view with suspicion anything proposed by the other side.186  This
phenomenon,coupledwiththehostilityoftenaccompanyingcommercialconflictandtheego
satisfactionoftrouncingone'sopponent,frequentlyimpelscounselinarbitrationandlitigation

184

 Canon III of the ABA/AAA CODE OF ETHICS FOR ARBITRATORS IN COMMERCIAL DISPUTES (2004) provides that a
prospectivearbitratormayrespondtopartyinquiriesdesignedtodeterminehisorhersuitabilityandavailability
fortheappointmentbutmaynotengageinexpartecommunicationsconcerningthemeritsofthecase.
185

Thisprocedureisalreadyoffered,forexample,byCPRInstitute’sDirectorofDisputeResolutionServices.
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Ross,L.andC.Stillinger,BarrierstoConflictResolution,8NEG.J.389Ͳ404(1991).
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to fight with their opposite number on every substantive and procedural aspect of the case.
Themostsophisticatedoutsidecounselrealize,however,thatzealousadvocacyonthemerits
does not preclude cooperation on procedure, which is typically in the best interest of both
parties,especiallyiftheywishtoreducecostanddelay.Arbitrationbeingentirelyacreatureof
party agreement, arbitrators normally solicit agreement on procedural matters more
aggressively than judges and will not take kindly to counsel who refuse to agree to sensible
process arrangements.  In most cases, if counsel pursue a professional and cooperative
relationship with each other concerning the scope of discovery and motions, the length and
locationofthehearing,stipulationsonfactsnotgenuinelyindispute,andsimilarmatters,itis
possible to achieve substantial savings of time and money without compromising the client's
substantiveposition.IfinͲhousecounselisinexperiencedinarbitration,itmaybenecessaryfor
outside counsel to explain why such cooperation is beneficial for the client and secure the
client'sconsenttosuchanapproach.
5. Seektolimitdiscoveryinamannerconsistentwithclientgoals.
Makeclientsawarethatordinarilydiscoveryinarbitrationwillbemuchmorelimitedthanin
litigation, even in the absence of clear rules and guidelines, and cooperate with opposing
counselandthearbitratorinlookingforappropriatewaystolimitorstreamlinediscoveryin
amannerconsistentwiththestatedgoalsoftheclient(seeProtocolforArbitrators,Action6).
Comments:
Discovery is far and away the greatest driver of cost and delay in litigation and in
arbitration.  In the Protocol for Arbitration Providers, Action 3 and the accompanying
commentary discuss thoroughly the opportunities and resources available to inͲhouse and
outside counsel to greatly reduce discovery in arbitration, thus capitalizing on one of its
principaladvantagesoverlitigation.Outsidecounselhaveanobligationtomakesuretheclient
understands the limitations inherent in arbitration discovery, to assess how much (if any)
discoveryistrulyneededinthecase,andtoascertainhowmuchtimeandmoneytheclientis
willingtoexpendinturningoverstones.Oncethatassessmentismade,outsidecounselshould
cooperate with opposing counsel and the arbitrator in establishing discovery limitations that
matchtheclient'sgoals.
6. Periodicallydiscusssettlementopportunitieswithyourclient.
During the arbitration, counsel should periodically discuss with their client the possible
advantagesofsettlementandopportunitiesthatmayariseforpursuingsettlement.Unless
thecasehasbeenthoroughlymediatedalready,counselshouldasktheclienttoconsiderthe
possibilityofmediatingwithanexperiencedmediator(whoisnotoneofthearbitrators)at
an appropriate stage in the arbitration, before substantial sums are spent on preparing for
andconductingthehearing.
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Comments:
In arbitration as in litigation, a reasonable settlement that avoids risk and heavy
transactioncostsisofteninaclient'sbestinterest.Someclientsseemtothinkthatsettlement
maybepursuedbeforearbitrationbutnotoncethearbitrationhasbegun.Infact,propitious
opportunitiesforsettlementoftenappearatmultiplepointsduringarbitration,includingduring
discussionswithopposingcounselinpreparationforthepreliminaryconference,afterbriefing
or rulings on significant threshold matters, on completion of all or particular discovery, after
submission of dispositive motions, during the hearing, and after submissions of postͲhearing
briefs.Atallofthesestages,outsidecounselshouldreͲevaluatetheirinitialcaseassessment
and discuss with the client the pros and cons of pursuing settlement.  If a professionally
conducted mediation did not precede the arbitration (and sometimes even if it did), counsel
shouldraisewiththeclientthepossibilityofathoroughmediationwithaneutralnotinvolved
in the arbitration.  In major cases, some experienced outside counsel like to establish two
paralleltrackstowardresolution,namely,thearbitrationconductedbyarbitrationcounseland
a separate, ongoing mediation dialogue conducted by separate counsel who are particularly
skilledinthequitedifferentmediationprocess.
7. Offerclientsalternativebillingmodels.
Counsel should offer clients professional service models other than an hourly fee basis,
includingmodelsthatprovideincentivesforreducingcycletimeorthenetcostsofdispute
resolution(seeProtocolforBusinessUsers,Action6).
Comments:
InͲhousecounselareincreasinglydemandingthatoutsidecounselofferalternativesto
hourlybilling.Arrangementssuchasafixedfeefortheentirearbitrationorareducedhourly
ratecoupledwitha"successbonus"ofsomesortmayreducetheclient'stransactioncostsand
incentivizeeconomyandefficiencybyoutsidecounsel.187
8. Recognizeandexploitthedifferencesbetweenarbitrationandlitigation.
Counselshouldrecognizethemanydifferencesbetweenlitigationandarbitration,including
theabsenceofajuryonwhomrhetoricaldisplaysandshowboatingmayhavesomeeffect.
Arbitrators are generally experienced and sophisticated professionals with whom posturing
andgrandstandingarealmostalwaysinappropriate,counterͲproductive,andwastefulofthe
client'stime,moneyandcredibilitywith the arbitrators. Counselshouldkeepinmindthat
dispositive motions are rarely granted in arbitration, and should employ such motions only
wheretherewillbeaclearnetbenefitintermsoftimeandcostsavings.Counselshouldbe
aware that arbitrators tend to employ more relaxed evidentiary standards, and should
therefore avoid littering the record with repeated objections to form and hearsay.  An

187
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advocatewhoobjectsateveryturnislikelytotrythepatienceofatribunalandundermine
hisorherowncredibility(seeProtocolforArbitrators,Actions6,7,9).
Comments:
Veteranactorsknowthatthegesturesandspeechpatternsthatworkwellonthestage
are often ineffective, even annoying in the much different milieu of cinema or television.
Arbitration is a much different milieu from litigation and requires similar adjustments in
technique.Outsidecounselwhoareseriousaboutreducingcostanddelayinarbitrationmust
be thoroughly familiar with those differences, some obvious, some subtle, and adapt their
strategy and style in ways that capitalize on arbitration's flexible, streamlined, more intimate
character.
9. Keepthearbitratorsinformedandenlisttheirhelppromptly;relyonthechairasmuchas
possible.
Counsel should work with opposing counsel to keep the arbitrators informed of
developmentsintheintervalbetweenthepreliminaryconferenceandthehearingsothatthe
arbitrators may assist in resolving potential problems and avoid inefficiencies and
unnecessary expenditures of time at the hearing.  If it becomes apparent during the preͲ
hearing phase that one or more significant preͲhearing issues cannot be resolved by
agreementoftheparties,counselshouldnotdelayinputtingthearbitratorstowork.Failure
to do so could result in the need to postpone the hearing, thus generating avoidable delay
and unnecessary costs.  Agreeing to have the chair of a threeͲarbitrator tribunal resolve
discovery,scheduling,andotherproceduralorderswillgenerallyproducesignificantsavings
oftimeandmoneywithoutimpairinganyparty'ssubstantiverights(seeProtocolforBusiness
Users,Action10;ProtocolforArbitrators,Action8).
Comments:
Counsel who are primarily litigators and accustomed to dealing with overloaded,
somewhat inaccessible judges often fail to take advantage of one of the key benefits of
arbitration,namely,readilyavailabledecisionͲmakers.Arbitratorswhoaregoodcasemanagers
know that festering, unresolved issues can seriously derail the best of schedules and thus
welcome the opportunity to promptly break any logjams that counsel cannot quickly clear.
Outside counsel should not be shy in seeking arbitrator assistance whenever good faith
cooperationfailstoresolveanyprocessimpediments.Manysuchobstaclescanberemovedin
ashortconferencecallwithasolearbitratorortribunalchair,withoutnecessityofanywritten
submissions that drive up costs.  The flexibility, informality and economy potential of
arbitration can only be fully realized if counsel share responsibility with the arbitrators for
movingthecasealongatabriskpace.
10.Helpyourclientmakeappropriatechangesbasedonlessonslearned.
Once arbitration is completed, counsel should conduct an evaluation of the entire process
with the client and attorneys involved in the representation.  Counsel should memorialize
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lessons learned and make appropriate changes to dispute resolution provisions, firm
arbitrationtraining,andfirmproceduresandpolicies(seeProtocolforBusinessUsers,Action
12).
Comments:
Action12oftheProtocolforBusinessUsersandInͲHouseCounseldescribesthesortof
postͲarbitration evaluation that should be conducted by inͲhouse counsel in every case.
Outside counsel should be part of that evaluation.  In addition, however, outside counsel
should conduct their own internal assessment of how they performed in the subject
engagement.Didtheymakeanaccurateinitialassessmentofthecase?Didtheyestablishwith
theclientaclearunderstandingoftheclient'sgoalsandthewayinwhichcounselwouldpursue
them, including the cost and length of the arbitration?  Did they take advantage of all
opportunitiespresentedforreducingtransactiontimeandcosts?Whatcouldtheyhavedone
better?  Only by answering questions of this kind will outside counsel be equipped to make
necessary changes in their retainer agreements and billing models, training programs, and
arbitrationproceduresandstrategy.
11.Workwithproviderstoimprovearbitrationprocesses.
Outsidecounselshouldworkwitharbitrationproviderstocreatemoreeffectivechoicesfor
business arbitration through the development of new alternative process techniques, rules
andclauses.
Comments:
Insights gained by outside counsel during arbitration and through postͲarbitration
evaluationscanbeveryhelpfultoprovidersinimprovingtheirclauses,rulesandadministrative
procedures.Outsidecounselshouldfreelysharesuchinsightswithproviderstotheextentthat
is consistent with the client's business goals and any confidentiality provisions in the subject
arbitration.
12.Encouragebetterarbitrationeducationandtraining.
Outsidecounselshouldhelpimprovelawsgoverningdisputeresolution,includingarbitration,
and should encourage more effective legal, business and judicial education regarding
arbitrationandotherformsofdisputeresolution.
Comments:
Through their affiliations with law schools, bar associations, other professional
organizations, and various local and national civic groups, outside counsel are often in a
position to affect education and legislation concerning arbitration.  Improving arbitration
awareness and understanding among business executives, lawyers, judges and the general
publicincreasestheopportunitiesforeffectiveuseofthisvaluabledisputeresolutionprocess
andmayhavethecollateralbenefitofincreasingthedemandforcounsel'sarbitrationservices.
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AProtocolforArbitrators
Whether or not business users have tailored arbitration procedures to most effectively
promote economy and efficiency, they commonly rely on arbitrators to conduct arbitration
proceedingseconomicallyandefficiently.Arbitratortraining,experienceandphilosophymay
allplayapartintheirabilitytoaccomplishthesegoalsthroughthoughtfulcasemanagement;
adherencetocontractuallimitsondiscovery,timetables,etc.;andeffectivelydistinguishing,
and appropriately acting upon, dispositive motions that might conclude or streamline a
dispute.ThefollowingActionsareofferedasdetailedguidanceforarbitratorsinaddressing
theseconcerns.
1. Gettraininginmanagingcommercialarbitrations.
Itisaxiomaticthatallarbitratorsshouldhavetheknowledge,temperament,experienceand
availabilityrequiredbytheappointment,aswellasaworkingknowledgeofarbitrationlaw,
practice and procedures of administrative organizations, and the various opportunities for
realizingeconomiesandefficienciesthroughoutthearbitrationprocess.Thosewhowishto
arbitrate large and complex commercial cases should secure special training in how to
managesucharbitrationswithexpeditionandefficiencywithoutsacrificingessentialfairness,
shouldidentifythattrainingintheirbiographicalmaterials,andshouldpledgetoconductthe
arbitrationsoastoadheretoanytimelimitsinthearbitrationagreementorgoverningrules
(seeProtocolforArbitrationProviders,Action7).
Comments:
Justas"onesizefitsall"isnotacostͲsavingapproachtoarbitrationrules,itisalsotrue
that being an effective arbitrator in one field does not assure effectiveness in another.
Commercial arbitration, for example, is quite different from labor arbitration or consumer
arbitration.Oneservingasanarbitratorinanyofthesefieldsshouldbewellgroundedinthe
arbitration law, practice, and management techniques particular to that field.  Fortunately,
many institutions, including the American Bar Association, the American Arbitration
Association,JAMSandCPR,offerspecializedinstructioninmanagingthesortoflarge,complex
casesthattypifycommercialarbitration.Inaddition,thereareanumberofexcellentpublished
practice guides, including The College of Commercial Arbitrators Guide to Best Practices in
CommercialArbitration(JamesM.Gaitis,CurtisE.vonKann&RobertW.Wachsmuth,eds.2nd
ed. Juris Net 2010) and Commercial Arbitration at Its Best: Successful Strategies for Business
Users (ThomasJ.Stipanowich&PeterH.Kaskell,eds.2001).Inshort,theresourcesarethere
forthosewhoseektolearnhowtoarbitratecommercialcasesfairlybutefficiently.
2. Insistoncooperationandprofessionalism.
Arbitratorsshouldcommunicateclearlyandunequivocallyfromtheoutsettheirexpectation
thatcounselcanandwillcooperatefullyandwillinglywitheachotherandwiththearbitrator
in all procedural aspects of the arbitration.  Arbitrators should establish a professionally
cordialatmosphere,onethatreinforcesexpectationsofcooperationandreasonablenessand
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affords counsel the fullest opportunity to contribute to shaping the arbitration process.
Arbitrators should lead by example by being prepared and punctual for all arbitration
proceedings and by fixing and meeting deadlines for their own actions, such as ruling on
motions,issuingordersandthelike(seeProtocolforOutsideCounsel,Actions4,5,8).
Comments:
Arbitrators set the tone of any arbitration, and establishing a tone of professionalism
and mutual respect among participants greatly increases the prospects for developing
cooperative approaches to expedite the proceedings.  Arbitrators must make clear that they
expectreasonableandconstructiveconductbycounselandmustmodelsuchconductintheir
own interactions with counsel and parties.  Arbitrators can hardly insist on counsel's
compliancewithdeadlinesiftheythemselvesarelateinissuingrulings,appearingathearings,
andthelike.Arbitratorswhomaketheirexpectationsofcooperationclearandleadbyexample
will have built a solid foundation on which to rest reasonable and efficient management
actions.
3. Activelymanageandshapethearbitrationprocess;enforcecontractualdeadlinesand
timetables.
Arbitrators should recognize that commercial parties are generally looking for "muscular"
arbitratorswhowilltakecontrolofthearbitrationandactivelymanageitfromstarttofinish,
encourage and guide efforts to streamline the process, make a serious effort to avoid
unnecessary discovery or motions, and generally conduct the arbitration fairly and
thoughtfullybutalsoexpeditiously.Commercialarbitratorsshouldutilizetheirconsiderable
discretion and the natural reluctance of counsel and parties to displease the ultimate
decisionͲmaker so as to fashion, with the input and cooperation of the parties and their
counsel,anarbitrationprocessthatisappropriateforthecaseathandandasexpeditiousas
possiblewhilestillaffordingallpartiesafullandfairhearing.
Arbitrators should routinely enforce contractual deadlines or timetables for arbitration
exceptincircumstancesthatwereclearlybeyondthecontemplationofthepartieswhenthe
time limits were established (see Protocol for Business Users, Action 3).  They should also
encourage parties to "tee up" particular issues for early resolution when the resolution of
suchissuesislikelytopromotefruitfulsettlementdiscussionsorexpeditethearbitration(see
ProtocolforArbitrationProviders,Action6;ProtocolforOutsideCounsel,Action8).
Comments:
A recurrent plea from National Summit participants was that arbitrators take active
control of commercial arbitrations.  Even when counsel are cooperating with one another,
thereareinevitablymanypointsduringanarbitrationwhensomeoneneedstomakeadecision
ortakeotheractiontokeeptheproceeding"ontimeandunderbudget."Allarbitrationrules
givearbitratorsconsiderablediscretioninmanagingthearbitrationprocess.Businessusers,inͲ
housecounsel,andoutsidecounselwantarbitratorswhowillacceptthatresponsibilityandact.
Especiallyiftheyhavesetacollegialtoneattheoutsetandthoughtfullyconsidertheviewsof
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counsel on process issues that arise, arbitrators will find that parties welcome proͲactive
management by the neutral person(s) to whom they have entrusted the resolution of their
dispute.Withinputfromcounsel,arbitratorsmustannounceclearproceduresanddeadlines
andmustenforcethemabsentexceptionalcircumstances.Inthecommercialarbitrationworld
of today, it is no longer up to arbitrators to decide whether to be proͲactive or laissez faire.
Thoughtful,wellͲinformedandactivemanagementofthearbitrationisnowacriticalpartofthe
servicepartiesarepayingarbitratorstodeliver.JustasHarryTrumanremindedusthatthose
who can't stand the heat should get out of the kitchen, those who are unwilling to devote
seriousattentiontomanagingtheircasesshouldnotserveascommercialarbitrators.
4. Conductathoroughpreliminaryconferenceandissuecomprehensivecasemanagement
orders.
As early in the case as possible, arbitrators should conduct a thorough Preliminary
ConferenceinthemannerprescribedinChapter6ofTheCollegeofCommercialArbitrators
Guide to Best Practices in Commercial Arbitration.  Arbitrators should emphasize the
importance of participation by senior client representatives of each party, in person or by
phone, in this critical opportunity to develop a sensible and economical plan for the
arbitration.  Whenever feasible, the first conference should be conducted inͲperson, since
that setting is more conducive than conference calls to fostering cordial and cooperative
relations among parties and counsel.  After the conference, arbitrators should issue a
comprehensive"casemanagementorder"settingforththeproceduresandschedulethatwill
governthearbitration.Arbitratorsshouldonlypermitdeparturesfromthoseproceduresand
scheduleforgoodcauseshown(seeProtocolforOutsideCounsel,Actions3,4,5).
Comments:
ThesinglegreatesttoolforachievingafairandefficientcommercialarbitrationisawellͲ
conductedpreliminaryconference.Itisthebestopportunityforallparticipantstofocustheir
attentionandcreativityonhowtomakethearbitrationrunsmoothlyandeconomically.Itis
also the ideal time for client representatives to appreciate how costly and protracted a
"scorchedearth"campaignwillbeandhowmuchtimeandmoneycanbesavedbyscalingback
ondiscovery,motionsandhearingtime.Thatiswhyarbitratorsshouldinsistthatseniorclient
representatives(businessexecutivesorinͲhousecounsel)attendtheconference.
Becausethepreliminaryconferenceissuchacriticalphaseofthearbitration,itmustnot
begivenshortshrift.Arbitratorsshouldassurethatleadcounselappearattheconferenceand
thatallpartieshavereservedampletimeforcarefulconsiderationofallissues.Ifpossible,the
conference should be conducted inͲperson, which is more conducive to cooperation and
mutualbrainstormingthanaconferencecall.Unlesstheamountatstakeisquitemodest,the
increasedproductivityofaninͲpersonconferenceisalmostalwaysworththeaddedexpense.
Aproductivepreliminaryconferencerequiresthoroughpreparationbyallparticipants.
Arbitratorsshouldprovidecounselwithanagendaofmatterstobetakenupattheconference
andshouldinvitecounseltoaddtothelist.Arbitratorsshouldrequirecounseltodiscussthe
agendaitemsinanefforttoreachagreementonasmanyitemsaspossibleandprovidetothe
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arbitrators, prior to the conference, a joint email setting forth the agreements they have
reached and their respective positions on points of disagreement.  How best to conduct a
preliminaryconferencecouldbeacourseinitself.TheCollegeofCommercialArbitratorsGuide
to Best Practices in Commercial Arbitration devotes thirty singleͲspaced pages to the topic.
While that discussion should be consulted in full, here is a summary checklist of the matters
thatoughttobedeterminedatthepreliminaryconference:
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x

IdentityofALLpartiestothearbitration(noetaldescriptions).
Thespecificclaims,defensesandcounterclaims(ifany)tobedecided.Areallstated
withsufficientspecificity?
Underwhatarbitrationagreementisthearbitrationbeingconducted?
Whatlawgovernsthearbitrationprocedure?
Whatlawgovernsthemeritsoftheclaimsanddefenses?
Whatruleswillapplyinthearbitration?
Isthereanydisputeconcerningthearbitrabilityofanyclaimordefense?
Do the arbitrators need any additional information (e.g., names of testifying
witnesses and key actors who may not testify) in order to make additional
disclosures?
Doesanypartyseektojoinadditionalparties?Onwhatauthorityandbasis?
Doesanypartyseekconsolidationwithanotherarbitration?Onwhatauthorityand
basis?  Who is authorized to make the decision if a party is opposed to
consolidation?
What discovery (if any) will be permitted?  What procedures will apply? (See
ProtocolforArbitrationProviders,Action3.)
What motions (if any) will be permitted?  What procedures and time frames will
apply?(SeeProtocolforBusinessUsersandInͲHouseCounsel,Action9.)
Doesthearbitrationinvolvespecializedscientificortechnicalmattersforwhichthe
arbitrators should have a "tutorial"?  If so, can the parties agree on a treatise or
otherpublicationforthearbitratorstoread,orneutralexperttoteachthePanel?
Wouldappointmentofoneormoreneutralexpertsbeappropriate?
How will the parties submit documents and information to the arbitrators and to
eachotherͲemail,fax,electronicfiling,handdelivery?
Atwhatlocation(s)willthehearingbeheld?
Onwhatdateswillthehearingbeheld?
DothepartiesneedsubpoenasfornonͲpartywitnesses?Whatauthoritytoissue?
Proceduresandstandardsforseekingacontinuanceofthehearing.
Proceduresfortheconductofthehearing(seeAction9below).
Natureoftheaward(seeAction10below).
Duedateoftheaward.

Following the preliminary conference, arbitrators should promptly issue a case
management order that memorializes the determinations made on all the foregoing matters
and any others addressed at the conference.  If subsequent developments require some
adjustments in that order, an amended case management order should be promptly be
preparedandissued.
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5. Scheduleconsecutivehearingdays.
In order to avoid the delay and excess costs caused by having multiple hearing sessions,
arbitratorsshouldschedulethehearingonconsecutivedayswheneverpossible.Arbitrators
shouldencouragethepartiestomakearealisticestimateofthenumberofhearingdaysthey
will need and should reserve a sufficient number of days for completing the hearing in the
time allotted, even if unexpected developments, or unduly optimistic estimates, lead to a
somewhatlongerhearingthanoriginallyprojected.
Comments:
Arbitrationhearingsthatdonotrunonconsecutivedaysinvolvemuchgreaterexpense
than those that do.188  Apart from the possibility of repetitive travel expenses, there is
duplicative deployment, preparation and refreshing tasks for all participants and added work
thatpeoplethinktodointhetimebetweensessions.Spreadingthehearingoutoveraperiod
ofweeksormonthsobviouslyprotractsthearbitration.Arbitratorsshouldattempttoschedule
consecutivehearingdayswheneverpossible.189Arbitratorsshouldalsobesurethatarealistic
number of days are reserved for the hearing.  Counsel frequently underestimate, sometimes
drastically,theamountoftimetheywilltakeforexaminationsandargumentsatthehearing.It
isbettertoscheduleanamplenumberofdaysandcancelthosenotneededthantoschedule
too few days and then have to find, on the calendars of busy lawyers and arbitrators,
additional,mutuallyavailabletimeforcompletingthehearing.
6. Streamlinediscovery;supervisepreͲhearingactivities.
Arbitratorsshouldmakeclearatthepreliminaryconferencethatdiscoveryisordinarilymuch
morelimitedinarbitrationthaninlitigationandshouldworkwithcounselinfindingwaysto
limit or streamline discovery in a manner appropriate to the circumstances.  Arbitrators
should actively supervise the preͲhearing process.  They should keep a close eye on the
progressofdiscoveryandotherpreparationsforthehearingandshouldpromptlyresolveany
problemsthatmightdisruptthecaseschedule(usuallythroughaconferencecallprecededby
a jointlyͲprepared email outlining the nature of the parties' disagreements and each side's
positionwithregardtothedispute,ratherthanformalwrittensubmissions)(seeProtocolfor
OutsideCounsel,Action5).
Comments:
The necessity of containing discovery and multiple ways of doing so are thoroughly
discussedintheProtocolforArbitrationProviders,Action3.Suchproceduresaretypicallyset
atthepreliminaryconferenceandmemorializedinthecasemanagementorder.However,itis

188

TheAAACOMMERCIALRULESprovidethat,“Generallyhearingswillbescheduledonconsecutivedaysorinblocks
ofconsecutivedaysinordertomaximizeefficiencyandminimizecosts.”AAACOMMERCIALRULES,supranote160,at
R.LͲ4(h).
189

Whenahearingmayrequiremultipleweeks,itmaybeappropriatetohaveoneweekdayoffperweeksothat
counselandarbitratorscankeepupwiththeirothercases.
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equallyessentialforarbitratorstomonitortheparties'progresswithdiscoveryandotherpreͲ
hearing activities and to quickly step in if unexpected developments threaten to disrupt the
schedule.SomearbitratorsliketoscheduleperiodicconferencecallstocheckthestatusofpreͲ
hearingactivities.Othersfearthismayencouragecounseltopileupproblemsfortheperiodic
callsratherthanworkthemoutthemselvesandthusinstructcounseltorequestaconference
callpromptlyafterserious,goodfaitheffortsatresolutionhavefailed.Whicheverapproachis
taken,arbitratorsneedto"stayontopofthecase"frompreliminaryconferencetohearingto
makesurethattheparties'expectationsaboutthelengthofthearbitrationaremet.190
An excellent template for arbitrator control of discovery is provided by the New York
State Bar Association Report on Arbitration Discovery and JAMS Recommended Arbitration
DiscoveryProtocolsbasedontheReport.191
7. Discouragethefilingofunproductivemotions;limitmotionsforsummarydispositionto
thosethatholdreasonablepromiseforstreamliningorfocusingthearbitrationprocess,but
actaggressivelyonthose.
Arbitratorsshouldestablishprocedurestoavoidthefilingofunproductiveandinappropriate
motions.  They should generally require that, before filing any motion, the moving party
demonstrates,eitherinashortletteroratelephoneconference,thatthemotionislikelyto
begrantedandislikelytoproduceanetsavingsinarbitrationtimeand/orcosts.
Arbitrators should explain to parties that dispositive motions involving issues of fact are
grantedlessfrequentlyinarbitrationthaninlitigationbecausethereisnoappellatecourtto
reinstate the case if they erred in dismissing it.  However, there are matters for which a
dispositive motion, especially a motion for partial summary disposition, might provide an
opportunityforshortening,streamliningorfocusingthearbitrationprocess—as,forexample,
wherearbitratorsareabletoruleonastatuteoflimitationsdefense,determinewhethera
contract permits claims for certain kinds of damages, or construe a key contract provision.
Thus, arbitrators should encourage parties to be judicious in filing motions but should be
willing to entertain and rule on them in situations where the motion presents a realistic
possibilityofshortening,streamliningorfocusingthearbitrationprocess.
Comments:
Afterdiscovery,motionsareprobablytheleadingcauseofexcessivecostanddelayin
commercialarbitrations.Veteranlitigators,actinglargelyoutofhabit,frequentlyfilemotions

190

TheICDRhasestablishedavoluntarysetofguidelinesdesignedtopromotefairandexpeditiousarbitration
proceedingsbyencouragingvoluntaryexchangesofthemostmaterialdocuments.SeeICDRGUIDELINES,supranote
140.
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NEWYORKSTATEBARASSOCIATION,REPORTONARBITRATIONDISCOVERYINDOMESTICCOMMERCIALCASES(2009)availableat
http://www.nysba.org/Content/NavigationMenu42/April42009HouseofDelegatesMeetingAgendaItems/Discovery
PreceptsReport.pdf; JAMS RECOMMENDED ARBITRATION DISCOVERY PROTOCOLS FOR DOMESTIC, COMMERCIAL CASES (2010)
availableathttp://www.jamsadr.com/arbitrationͲdiscoveryͲprotocols/.
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for summary disposition and other relief, which impose substantial burdens of briefing and
argumentonallcounselandintensivefactualandlegalreviewbyarbitrators.Whilearbitrators
certainly have the authority to grant such motions, the absence of appellate review typically
andproperlymakesthemquitecautiousaboutdoingso,especiallywhentheothersidehashad
little or no discovery.  On the other hand, there are purely legal issues, such as statute of
limitations, interpretation of a contract, or identifying the required elements of a cause of
action,whicharbitratorscanandshouldundertaketodecideearlyinacase,particularlywhena
decisioninfavorofthemovantscouldsubstantiallyreducetransactiontimeandcostforboth
sides.Arbitratorsneedtoeducatecounselonwhichsortsofmotionsarelikelytobeproductive
in arbitration and which are not and then establish procedures for processing the former
quicklyandefficiently.192
8. Bereadilyavailabletocounsel.
Arbitratorsshouldrecognizethattheiracceptanceofanarbitralappointmentcarrieswithit
an obligation to be reasonably available to the parties to resolve procedural, process or
schedulingdisputesthatcoulddelaythetimelyresolutionofthecase.Thus,theyshouldbe
willingonfairlyshortnotice(generallynotmorethantwoorthreebusinessdays)toholda
conferencecallwiththepartiesinordertoresolvesuchmatters.
Inlitigation,partiessometimeswaitmonthstopresentanissuetoajudgeortoreceive
thejudge'sdecision;oftenthecaseisatanearstandstilluntiltheissueisresolved.Arbitration
parties can escape these long delays, but only if arbitrators are prepared to hear their
argumentspromptlyandissuepromptdecisions.Arbitratorswhoarecommittedtospeedand
economy in commercial arbitration must encourage counsel to consult them quickly when
obstaclestoschedulecompliancearise,mustbewillingtoconveneaconferencecallwithina
fewdaysofsuchacontact,andmustbeabletoruleeitherattheendofthecallorveryshortly
thereafter.
9. Conductfairbutexpeditioushearings.
Arbitrators should conduct hearings in a manner that is both fair and expeditious as
described in detail in Chapter 9 of The College of Commercial Arbitrators Guide to Best
PracticesinCommercialArbitration.



192

 For example, arbitrators may provide in their case management order that (1) prior to filing any dispositive
motion,themovingpartymustprovidethearbitratorwithaletterofnotmorethanfivepagesexplainingwhythe
motionisripe,likelytobegranted,andlikelytosavetimeandmoneyinthearbitration;(2)theopposingparty
may have five days to respond with a five page letter; and (3) the arbitrator will promptly decide whether to
entertainthemotion.Ifheorshedoesso,thearbitratormaysetanexpeditedbriefingscheduleandpagelimits
on the briefs.  After receiving the briefs, the arbitrator may deny the motion without argument or schedule a
promptoralargument(perhapsbyphone)andthenrule.SeegenerallyCCAGUIDETOBESTPRACTICES,supranote84.
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Comments:
Everydayofahearing,inwhichoneormorelawyers,paralegals,clientrepresentatives
andwitnessesareinattendance,havingpreparedhoursforthatday'sevents,typicallycostsa
clientmanythousands ofdollars. Whileitiscertainlyimportantthat theproceedingsbefair
and contribute to a sound result, it is also important that the proceedings be efficient and
respectful of the parties' time and money.  Conducting a fair but efficient hearing is almost
entirely in the hands of the arbitrators and is the best hallmark of a truly accomplished
commercial arbitrator.  Chapter 9 of The College of Commercial Arbitrators Guide to Best
PracticesinCommercialArbitrationprovides45pagesofguidanceonhowtoaccomplishthat
goal and should be reviewed in detail.  Major steps toward an efficient arbitration hearing
includethefollowing:
x

x
x
x

x
x
x

x
x
x
x
x

Make clearto counsel that, unless formal rulesof evidence apply (which is rare in
arbitration), virtually all nonͲprivileged evidence offered by any party will be
received and traditional objections (hearsay, foundation, etc.) will not be
entertained.  Urge counsel to focus on the probativeness of evidence, not its
admissibility.
Determinewhatorderofproofismostappropriatefortheparticularcase,including
sequencingthehearinginprogressivephases,takingbothsides'witnessesissueby
issue,orrulingonthresholdissuesbeforereceivingevidenceonotherissues.
Encourage the parties to submit a joint collection of core exhibits in chronological
orderwithkeyportionshighlighted.
Establishanexpeditedprocedureforreceiptofotherexhibits.Forexample,require
all parties to submit their tabbed, index exhibits in advance of the hearing and
advise counsel that all such exhibits will be received en masse at the start of the
hearingsaveforanythatareprivilegedorgenuinelychallengedastoauthenticity.
Require that parties show demonstrative exhibits, including power point slides, to
eachotherareasonabletimebeforetheyareusedinthehearingsothattimeisnot
wastedinassessingandpossiblychallengingtheiraccuracy.
Discuss with counsel the possible use of written direct testimony for some or all
witnesses.
Establishprocedurestonarrowandhighlightthemattersonwhichopposingexperts
disagree.  For example, require experts to confer before hearing and provide the
arbitrators with a list of the points on which they agree, the points on which they
disagree,andasummarystatementoftheirrespectiveopinionsonthelatter.
Limitthepresentationofduplicativeorcumulativetestimony.
Make appropriate arrangements for receiving by conference call or otherwise
testimonyfromwitnessesinremotelocations.
Consider receiving affidavits or preͲrecorded testimony regarding less critical
matters.
Sequesterwitnessesuntiltheytestifyunlessallpartiesrequestotherwise.
Establishandmaintainarealisticdailyscheduleforthehearing.Starthearingson
timeanddon'tallowexcessiverecessesandlunchbreaks.
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x
x

x
x
x
x

Encouragethepartiestoemploya“chessclock”thatlimitsthetotalnumberofours
availabletocounselforexaminationandargumentation.
At the close of each hearing day (NOT the beginning), discuss with counsel any
administrative matters that need attention and monitor their progress against the
projected hearing schedule.  If needed to meet the scheduled completion date,
consider starting hearings earlier, ending them later, or having one or more
weekendsessions.
Don'thesitatetotellcounselwhenapointhasbeenunderstoodandtheymaymove
on,orwhenapointwasnotunderstoodandrequiresclarification.
Make sure, well prior to the hearing, that counsel have worked out all logistical
arrangements concerning transcripts, shared use of power point or other
equipment,etc.
Freely take witnesses out of turn when necessary to accommodate scheduling
conflicts.
Prohibit parties from running out of witnesses on any given day.  "Call your next
witness"isapowerfultoolforkeepingahearingmoving.193

Throughtheseandsimilartechniquespracticedbyexperiencedarbitrators,commercial
arbitrationhearingscanbeconductedbothfairlyandefficiently.
10.Issuetimelyandcarefulawards.
Arbitrators should issue carefully crafted awards that meet the parties' needs in terms of
format,levelofdetail,andtiming,andthatareunlikelytoleadtoadditionalcostanddelay
due to vacatur and further proceedings.  See Chapter 11 of The College of Commercial
ArbitratorsGuidetoBestPracticesinCommercialArbitration.
Comments:
Arbitration award are of multiple types (e.g., interim awards, partial final awards, and
finalawards)andmultipleforms(e.g.,bareawards,reasonedawards,awardswithfindingsof
fact and conclusions of law).  There are pros and cons to each form and type.  See generally
Chapter 11 of The College of Commercial Arbitrators Guide to Best Practices in Commercial
Arbitration.194Arbitratorsshouldexplaintheseconsiderationstothepartiesandascertainwhat
sort of award they want.  Arbitrators should then exercise maximum care and judgment in
craftingsuchanawardandissuingitwithinanyapplicabletimelimit.Vacaturproceedingscan
add substantially to the cost and length of an arbitration;arbitrators thus have aduty to the
partiestorenderawardsthatareas"vacaturͲproof"aspossible.


193

Id.atCh.9.

194

Id.atCh.11.
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Talking Points on Best Practices of Arbitrators in
Conducting Effective Arbitrations
Charles J. Moxley, Jr.
x

x
x
x

x

x

x

The arbitration difference: Subject to the needs of the particular case, it is good practice
generally for arbitrators to communicate to counsel early on their expectations as to how
arbitration differs from litigation, particularly as to discovery, motion practice, and the
conduct of the hearing.
Requirements of arbitration clauses: Arbitrators should generally be alert to any issues
as to compliance by the parties and the arbitrators with the requirements of the arbitration
clause in a case and address the situation as necessary so as to protect the award.
Relations with other arbitrators: It is important early on panel members to establish a
good working relationship among themselves.
Listening and Hearing: It is obviously important for arbitrators to listen to and
understand the parties’ arguments before ruling. It is generally best to “mediate” a ruling
on intermediate disputes between the parties, such as discovery disputes, to the extent
possible, rather than simply ruling on them off the top. This is particularly important in
the early phases of the case when the lawyers know the case much better than the
arbitrators.
Detailed pleadings, with the main supporting documents attached: Where the parties
present bare-bones pleadings, it will often make sense for the arbitrators to require that
the parties interpose detailed pleadings, perhaps with supporting documents attached.
This can sometimes lessen the scope of discovery/disclosure needed in the case. Doing
this also advances the goal of giving each side reasonable notice of the other side’s
factual and legal assertions. This also applies to the need in some cases for the early
particularization of a party’s claimed damages, subject to any experts’ reports on the
subject that may be submitted later in the case.
Applications for interim relief: Where parties press applications for interim relief,
arbitrators should hear them on an expedited basis, conducting fact hearings as necessary.
However, one should be very careful to limit one’s rulings on such applications to
matters that need to be decided at the time, and to make it clear, as a general matter, that
the interim rulings are only that and do not necessarily reflect how the subject matters
will be decided on the merits.
Focusing on the overall design of the case: Arbitrators should see as their central role
at the outset of a case figuring out the appropriate process for the case, the type of
proceeding most suited to the needs of the case. This involves familiarizing oneself with
the file and giving counsel a reasonable opportunity at the preliminary hearing to describe
their views as to the case – most essentially, their sense of the appropriate scope of
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process for the case, including with respect to discovery, particularly e-discovery and
depositions (if any), motion practice, schedule and the like. Salient issues in this regard
include the following:
x
The preliminary hearing/organizational meeting/scheduling
conference/management conference: This first meeting, usually telephonic,
between counsel and the arbitrators can be a pivotal moment in the case for
formulating the design – the very architecture – of the case. It generally makes
sense for arbitrators to conduct a robust preliminary hearing, essentially covering,
at least broadly, everything that can be anticipated that may come up in the case
x
Whether to ask counsel in advance of the preliminary hearing to try to work
out a schedule and protocol for the case: It is a judgment call in each case
whether to ask parties to do this. Requiring this pre-hearing coordination among
counsel can be efficient, and counsel tend to like it, but it can lead to counsels’
agreeing to a litigation-style process, making it harder at the preliminary hearing
to get buy-in from counsel on a scope of discovery that is appropriate for
arbitration. However, it generally makes sense for arbitrators to at least figure out
their mutual days of availability for the hearing and be prepared to present them to
counsel on a unified basis. Where the arbitrators know from the papers or the
case manager the general timeframe in which the parties would like to conduct the
hearing (and when that timeframe makes sense to the arbitrators), it can be helpful
for the arbitrators to advise counsel of their mutually available dates in advance of
the preliminary hearing, so counsel can figure out which of those dates are most
convenient for the parties. It will sometimes make sense for the arbitrators to
send a detailed agenda to counsel several weeks in advance of the preliminary
hearing. However, this has the disadvantage that it may be too cookie-cutter, in
that the arbitrators may not yet know enough to really adapt the agenda to the
particular needs of the case. As a result, sometimes it’s best to just go into the
preliminary hearing without a pre-fixed agenda and move forward as the needs of
the case unfold.
x
The possibility of having the preliminary hearing in person with clients
present: Everyone seems to agree that this is a good idea when the scope of the
case and the location of the parties, counsel, and arbitrators make it convenient.
Nonetheless, preliminary hearings are still largely conducted telephonically.
Perhaps, as arbitrators, we should be pushing harder for in-person preliminary
hearings when the scope of the case and complexity of the issues justify it.
x
The scope of the preliminary hearing: My sense is that it is now recognized as
a Best Practice that arbitrators should conduct a robust preliminary hearing
extending over several hours or more, when necessary, essentially covering, at
least broadly, all the things that one can anticipate may come up in the arbitration.
Nonetheless, there still appear to be some experienced arbitrators who prefer
conducting the preliminary hearing essentially as a scheduling conference,
generally taking an hour or less, without getting into any real discussion of the
case. Perhaps this is a topic we might want to talk about in some detail. It is
important to remember, if one intends to conduct a robust preliminary hearing, to
give the parties advance notice, so they can allow sufficient time.
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Standards as to discovery: It still happens fairly often that counsel approach
arbitration with a litigation mindset as to the scope of discovery and the like. This
makes it important for arbitrators early on to discuss with counsel the arbitrators’
expectations, subject to the needs of the particular case, as to the scope of
discovery/disclosure in the case, perhaps even going so far, when it seems
warranted, as to advise counsel of the robust body of “soft law” that exists in
reports and studies by bar associations and other professional groups and the like
and of the standards that can be found in the arbitration rules applicable to the
case at hand.
Reliance documents: The production by parties of their reliance documents is a
normal expectation in international cases. However, this approach can also be
helpful in domestic cases, sometimes serving as a substitute for the more
expansive document production approach more typically used in arbitration in the
United States, or at least for limiting the scope of the document production phase
of the case. On the other hand, if, in a domestic case, the parties are going to
want, in any event, to conduct more traditional discovery as to documents, with
document requests, objections, and the like, requiring the production of reliance
documents can be redundant, depending of the facts of the particular case. It is
important to discuss this matter with counsel in the preliminary hearing and to
review the advantages and disadvantages of the various approaches.
E-discovery: It is broadly recognized that many arbitrations will succeed or fail
in terms of efficiency and economy based on whether e-discovery is conducted in
an efficient and proportionate way. Not so long ago, most of us tended not to
address the subject until a dispute concerning e-discovery was presented for
decision. However, I think it is now a clear Best Practice to raise the issue of the
appropriate scope of e-discovery in the preliminary hearing (or in a follow-up
conference on the scope of discovery), and to suggest that the parties meet and
confer on the subject within a reasonable timeframe, addressing such potential
issues as the following: search terms and the possible testing thereof, time
periods, custodians, hit counts, format in which documents will be produced,
predictive coding as a possible option, metadata and other points relating to
electronic discovery that may arise. It is probably worth telling the parties in the
first procedural order that something along the lines of the following will apply to
e-discovery in the case:
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Depositions: Arbitrators should generally make an effort to limit depositions in
domestic cases (U.S.) and avoid them in international cases, subject to special
need or other good cause shown. One will need to make the “deposition speech”
in most preliminary hearings and to try to walk counsel back from the out-size
deposition programs that they will often be proposing. Even in cases where the
parties are in agreement on extensive depositions, arbitrators still have the option
of trying to “jawbone” them down to something more reasonable and to requiring
that in-house party representatives be present for a discussion of the time and
expense factors attendant to depositions (although this is very rarely done). In
many cases, it will be possible to get counsel to agree to a limited number of
depositions per side and a limited total number of hours for all depositions taken
by each side. However, the depositions issue is no longer as important a threshold
issue as it used to me, given the emergence of e-discovery as the worst offender in
imposing extraordinary costs and delay on the arbitration process. Paradoxically,
there may now be cases where it will be efficient to permit a limited number of
depositions as a way to limit e-discovery.
Using a discovery master: This practice is efficient and to be recommended.
Parties’ cooperation in making non-party witnesses available: In
contemporary arbitration there will often be non-party witnesses whose
documents or testimony will be needed in the case. Quite often, such non-party
witnesses are associated with one of the parties, often as a consultant, accountant,
valuation expert, banker or the like. In probably most such instances, the party
will not control such non-parties in a formal or legal sense, but will have
influence over them and the de facto ability to get them to cooperate in providing
the needed documents or testimony, subject, perhaps, to a pro forma subpoena. It
is appropriate – and, I would argue, a Best Practice – for arbitrators to advise the
parties early in the case that the arbitrators expect parties to exert best efforts to
secure the cooperation of such non-parties, subject to the risk of an adverse
inference if they fail to do so and it turns out at the hearing that they could have
done it. This is a matter worth discussing.
Non-Party Subpoenas: Issues as to non-party subpoenas in arbitration in the
United States can be quite complicated. This is such an area of specialized
knowledge and there are so many pitfalls in obtaining enforcement of subpoenas
in the US courts that I think this area deserves special attention. Specifically, I
think it appropriate for arbitrators to advise counsel as to the range of issues that
may come up as to non-party subpoenas and give them some guidance as to the
form of such subpoenas that may be most effective or at least point them in the
direction of bar reports or the like providing wisdom on the subject. I think
arbitrators should also exercise some kind of gateway function in terms of making
sure that the scope of subpoenas that they sign is reasonably limited to what is
necessary in the case and appropriate in the context of arbitration.
Substantive motions: This is a tricky area. The bottom line as to arbitrators’
Best Practices in this area comes down essentially to the following: that
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arbitrators should permit substantive motions that appear likely to foster the
efficient administration of the case and not permit substantive motions that fail to
meet that test.
x
Witness statements: This is an area that deserves attention by arbitrators early
on in a case and that should be discussed with counsel at the preliminary hearing.
The use of sworn witness statements is a normal practice in international
arbitration and increasingly used in domestic arbitration. If witness statements are
presented early in a case, they can potentially obviate a fair amount of discovery.
On other hand, where there are important issue of credibility, it may be more
helpful to the arbitrators to hear the direct testimony live. Overall, it is by no
means clear that witness statements save much time or money, although opinions
differ on the matter. Arbitrators should encourage sworn witness statements
where this approach seems effective and efficient in a particular case and
discourage it when it does not.
Confidentiality: This area is a trap for the unwary in that counsel often assume that
arbitration proceedings are necessarily more confidential than they typically are. I would
suggest that it is now a Best Practice to alert counsel to the limits of the confidentiality
that may exist in a case and invite them to stipulate to a broader scope of confidentiality
if they so desire.
Sanctions: It used to be extraordinarily rare that there was any need to consider
sanctions in arbitration. However, the issue does occasionally arise in contemporary
arbitration practice. The important thing is for arbitrators to be alert to recognize it when
it does happen and stop it promptly and definitively, failing which, a detailed record
should be kept of the matter so it can be dealt with at an appropriate time.
Timing and length of the hearing: It is important to assure that the hearing is scheduled
at a realistic time and that enough time is reserved for the hearing. Extreme delays can
result, given the schedules of busy counsel and arbitrators, when established hearing
dates need to be rescheduled or when more time is needed than had been reserved for the
case. The last thing we want to do is schedule too many days and create a self-fulfilling
prophecy. On the other hand, given the disadvantages of having to schedule additional
days, it will often make sense, after a candid and substantive discussion with counsel as
to the likely requirements of the hearing, to build in a little cushion, perhaps an extra day
or two, or the like, in the schedule.
Evidentiary nature of designated hearing exhibits: There are various approaches here
that make sense. The important thing is to establish a clear rule for each particular case.
Perhaps the most usual approach in contemporary arbitration is to establish the procedure
whereby all previously identified exhibits that have not been specifically objected to by
the opening of the hearing are deemed in evidence as of the opening of the hearing.
There is also the alternate approach whereby all exhibits actually used in the hearing are
deemed in evidence as of the time of their use or as of the close of the hearing. It also
makes sense to be clear early on, after consulting with counsel, as to whether documents
relating solely to credibility need to be identified and marked in advance.
Having as much of the case briefed on a pre-hearing basis as possible: While there
are obviously cases where extensive post-hearing briefing is necessary and helpful, it can
often be efficient to have the parties brief as much of their case on a pre-haring basis as
possible, making it possible after the hearing to have only limited and relatively quick
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briefing or oral argument, getting the case to the panel quicker when it is fresh in their
minds.
Summaries, Chronologies and Dramatis Personae: It can be quite helpful to have such
materials in complex cases and well-worth asking counsel for them.
Stipulated facts: These can be great if the parties want to embark on the effort, but it is
often more efficient to have each side submit its own proposed factual findings or the
like.
Opening statements using PowerPoint: These can be quite helpful, but it is important to
remember to require parties to exchange them in advance of the hearing, lest disputes
about them take up valuable hearing time.
Disruptive counsel performance at the hearing: As noted above, it is important for
arbitrators to recognize trial abuses promptly when they are occurring and deal with them
promptly.
Rules of evidence: It is sometimes worth reminding counsel that, while the rules of
evidence are not generally binding in arbitration, there are reasons for such rules – and
that often evidence, such as extreme hearsay or extremely leading questions on key
issues, that is problematical under the rules of evidence will also be lacking in credibility.
Heuristics: Arbitrators are now generally familiar with recent psychological studies and
popular books about heuristics, mental shortcuts that our minds take in assimilating
information and making judgments that can produce distorted thinking. Contemporary
arbitrators should be alert to red flags for problematic heuristics and take compensatory
steps to correct for them.
Mediation window: If arbitration is to be at least competitive with litigation, if not
better, it must offer similar opportunities for settlement as litigation. I think it can be said
that it is a contemporary Best Practice for arbitrators to build a time into the schedule for
the parties to consider whether they want to engage in mediation. Any such effort by the
parties should generally take place independently of the arbitrators, but their fostering
this possibility for the parties is a service to the process of arbitration.
Motions to disqualify adversary counsel: In some jurisdictions, including New York,
such motions are reserved for decision by courts. This is such an esoteric area of
arbitration practice that it is, in my view, appropriate for arbitrators to advise counsel of it
when the issue comes up. I think it is appropriate, as a matter of arbitration practice, for
arbitrators to entertain such motions, if the parties give their informed consent for the
arbitrators to do so.
Choosing counsel who will create a conflict with an arbitrator: This is a current hot
issue. If it comes up, the ordinary practice of arbitrators would be to have the parties
brief it, whereupon the arbitrators can decide it under the applicable rules and law.
Posing questions during the hearing: When testimony is unclear, it is certainly fine for
arbitrators to ask questions for clarification, and it will often make sense to do this as the
testimony unfolds. However, subject to the needs of the particular case, I think it is
generally preferable for arbitrators to refrain from asking extensive questions until
counsel have completed their examinations. It is particularly important, it seems to me,
for arbitrators, absent special circumstances, generally to refrain from asking questions
that are outside the scope of the case as the parties have framed it.
Form of award: It is generally good practice for arbitrators to have an open discussion
with counsel as to the advantages and disadvantages of the different kinds of awards and
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then, subject to the needs of the particular case, to do the form of award that the parties
want when they are in agreement.
Presenting one’s case as to costs and attorneys’ fees sooner rather than later: There
are real efficiencies in having the parties tee this issue up for resolution in their final posthearing papers, so it can be dealt with by the arbitrators in the final award when they
decide the substantive issues in the case. The alternate approach of having the arbitrators
only issue an interim award on the merits and thereafter address the attorneys’ fees issue
runs the risk of having that part of the case take on a life of its own, causing unnecessary
delay and expense.
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Discussion Points on Best Practices of Counsel in
Representing Clients in Arbitration
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The arbitration difference: It is important to appreciate the extent to which arbitration is
different from litigation. It can be quite instructive reading through the “soft law,” the
numerous available “Best Practices” reports and protocols of bar and other professional
groups, arbitration providers, and the like, when embarking on representing clients in
arbitration.
Arbitration clauses: Obviously, it can greatly streamline the administration of a case
when the parties’ arbitration clause is specific as to the various usual bones of contention
in a case, such as discovery, motion practice, schedule and the like.
Selection of effective arbitrators: It is important to select arbitrators who not only have
subject matter expertise, management ability, and computer know-how (if e-discovery
will be a significant issue), but who also have the ability to work effectively with the
other panel members. Care should be given to the make-up of the panel qua panel.
Credibility with the arbitrators: The most fundamental requirement for effective
representation in an arbitration is credibility with the arbitrators. Cases that go to hearing
are often characterized by hotly contested factual, contractual, and legal issues.
Sometimes arbitrators have to really struggle to figure out who is right. Arbitrators
expect counsel to represent their clients vigorously, but are also more likely to be
persuaded by counsel whose representations as to the facts and law seem to be reliable.
Acknowledging and addressing the issues in the case tend to work better and are certainly
more helpful to the arbitrators than the two ships passing in the night scenario. Nor is
extreme argumentativeness, essentially treating the arbitrators as if they were a jury,
helpful.
Compliance or waiver of express requirements of arbitration clauses: The
requirements of arbitration clauses as to step clauses, timing and the like have binding
effect, making it important that both sides comply with or expressly waive them.
Detailed pleadings, with the main supporting documents attached: Detailed pleadings
setting forth the factual and legal bases of a party’s claims or defenses, along with
supporting documents, can be quite helpful in educating arbitrators early on as to a
party’s view of the world, although there will be situations where one would prefer, or
need to take, a more bare-bones approach, at least initially.
Pleadings that tell a clear and consistent story: Pleadings that present a clear and
consistent story are often more effective with arbitrators than pleadings that set forth
multiple positions in the alternative or the like, although, of course, there will be cases
when the latter is necessary or will otherwise make sense. The same applies to counsels’
arguments generally in an arbitration.
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Applications for interim relief: Counsel generally have the option of making such
applications before an arbitrator or a judge. The standards may be more open-ended and
discretionary before an arbitrator, but an arbitrator does not have enforcement power, so
it will generally make sense to proceed in court when time is of the essence, one really
needs the relief, and it is uncertain that the other side would comply with an order by the
arbitrator. Interim applications, particularly when made to the arbitrator(s), can serve as a
way to get a case jump-started – and sometimes to lay a basis for settlement discussions,
if that is what one wants in the particular case.
Focusing on the overall design of one’s arbitration: There are many considerations
that go into the design of any particular arbitration. Different parties, counsel, and
arbitrators will inevitably have different views of such matters in any particular case,
including with respect to discovery, particularly e-discovery and depositions, if any,
motion practice, schedule and the like. It well behooves arbitration counsel to focus on
this aspect of the case early on and be prepared to advocate for the type of design of the
case that they believe appropriate in the circumstances. Salient issues in this regard
include the following:
x
The preliminary hearing/organizational meeting/scheduling
conference/management conference: This first meeting, usually telephonic,
between counsel and the arbitrators, can be a pivotal moment in the case for
formulating the design – the very architecture – of the case. Counsel are well
advised to put a lot of time into preparing for this conference as comprehensively
as possible, given the uncertainties as to what matters may come up in it.
x
Conferring with one’s adversary in advance of the preliminary hearing to
work out a schedule and protocol for the case: It is a real judgment call
whether to confer with one’s adversary in advance. Relevant considerations
include whether one thinks one will do better with one’s adversary or with the
arbitrators in terms of getting the design of the arbitration that one wants. This
deserves a lot of thought and planning.
x
The possibility of having the preliminary hearing in person with clients
present: While preliminary hearings are typically conducted telephonically, there
can be real advantages, in cases that justify the expense, to holding them in
person. An in-person session can provide a real opportunity for the parties,
counsel, and the arbitrators to size one another up and begin to develop a working
relationship. Having clients present can help with keeping the scope of discovery
and the like under control, but can also lead to unhelpful showboating.
x
The scope of the preliminary hearing: Parties, counsel and arbitrators have
different views as to the appropriate scope of a preliminary hearing, both in
general and with respect to individual cases. On the one hand, many now believe
that a very robust preliminary hearing extending over several hours or more and
essentially covering, at least broadly, all the things that one can imagine may
come up in the arbitration, makes sense. Others prefer the older practice of
having the preliminary hearing serve essentially as a scheduling conference,
generally taking an hour or less, leaving more detailed subjects for later
discussion as they come up. It well behooves counsel to think in advance about
what kind of preliminary hearing they would like in the particular case and to be
able to advocate for that level of process.
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Standards as to discovery: Whether counsel in a particular case want expansive
or narrow discovery, it can be quite helpful to frame one’s arguments in either
direction based on the wide array of “soft law” that is out there, in terms of
reports and studies by bar associations and other professional organizations and
the like. It is also important to be able to frame one’s arguments based upon the
standards expressed or implicit in the applicable provider rules, although they
tend to be of a general nature.
Reliance documents: The production by the parties of reliance documents early
on can often serve, at least to some extent, as a substitute for a more expansive
document production approach, particularly in international cases, but also in
domestic ones. Building in an approach for the early exchange of reliance
documents can be efficient in some cases.
E-discovery: It is broadly recognized that many arbitrations will succeed or fail
in terms of efficiency and economy based on whether e-discovery is conducted in
an efficient and proportionate way. Everyone has stories as to cases where ediscovery has gotten out of hand. It accordingly becomes important for counsel to
be conversant with their clients’ electronic systems and the underlying technical
issues involved in e-discovery or to have a technical expert ready and available
for discussions with the arbitrators concerning such matters and the overall
administration of e-discovery. Whether one wants expansive or narrow ediscovery, the issue must be addressed, and the earlier the better. There are also
emerging technologies that offer efficiencies in this regard, with which one should
be aware, whether personally or through a technical expert.
Depositions: Obviously attitudes towards depositions in arbitration differ and
depositions are particularly disfavored in international arbitration. Whether
counsel in any particular case want several or many depositions or to avoid them
entirely, it is essential to be aware of the applicable standards emanating from the
soft law as well as from the applicable rules to be able to advocate effectively for
whatever scope of depositions, if any, one thinks appropriate in the particular
case.
Using a discovery master: This practice can be efficient, but sometimes, where
important conceptual issues will be developed in connection with the discussion
of discovery matters, it may make sense to have all three panel members be part
of this issue. It well behooves counsel to think about this in advance. It is also
worth remembering that, even when the chair is designated to serve as discovery
master, any party may request the involvement of the entire panel on any
particular issue. There may be issues of such broad potential impact that it will
make sense to do this at times.
Cooperation or not as to non-party witnesses: In many cases there will be nonparty witnesses whose documents and testimony are potentially important in the
case. A big threshold question will be whether parties are expected to cooperate
in making non-party witnesses over whom they have influence available to
produce documents and testify, whether on a pre-hearing or hearing basis, and
whether the failure of a party to cooperate in this regard may serve as a basis for
an adverse inference. There are arguments on both sides of this issue. It well
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behooves counsel to think about it in advance of the preliminary hearing, since the
issue may well (and should) come up there.
x
Subpoenas: Issues as to non-party subpoenas in arbitration in the United States
and in other jurisdictions can be quite complicated. It well behooves counsel to
be think about this issue in advance and be prepared on it.
x
Substantive motions: Whether substantive motions will be permitted is an
important issue in some cases. There will be cases where such motions will be
potentially successful and also cases where making such a motion will be
productive in terms of providing useful discovery and also potentially leading to a
posture of the case where productive settlement discussions can take place. It
well behooves counsel to focus on this issue in advance.
x
Witness statements: The use of sworn witness statements is a normal practice in
international arbitration and increasingly used in domestic arbitration, as well as
in many bench trials in court. If witness statements are presented early in a case,
they can potentially obviate a fair amount of discovery. On other hand, where
there are important issue of credibility, it may be more helpful to the arbitrators to
hear the direct testimony live. Overall, it is by no means whether witness
statements save much time or money, although opinions differ on the matter. It
well behooves counsel to think this out in advance and to have support for
whichever approach they think appropriate for the particular case.
Confidentiality: Parties sometimes assume that arbitration proceedings are necessarily
more confidential than they actually are. This area deserves real attention and planning
by counsel so that they will be in a position to seek to obtain a broad confidentiality order
when they think it appropriate for the particular case and to avoid such an order when
they don’t think it appropriate.
Sanctions: If one’s adversary is acting in a sanctionable way, it is important to maintain a
detailed log of contemporaneous examples of such conduct, as such details tend to get
lost with the passage of time. There is no reason for counsel to be shy about raising the
issue of sanctions when there is a significant basis for such relief.
Timing and length of the hearing: It is important to assure that the hearing is scheduled
at a realistic time and that enough time is reserved for the hearing. Extreme delays can
result, given the schedules of sometimes numerous busy counsel and arbitrators, when
established hearing dates need to be rescheduled or when more time is needed than had
been reserved for the case.
Evidentiary nature of designated hearing exhibits: There are various approaches that
arbitrators typically take as to the admission of documents, including the approach that all
previously identified exhibits that had not been specifically objected to are deemed in
evidence as of the opening of the hearing or the alternate approach that all previously
marked exhibits that were actually used in the hearing are deemed in evidence as of the
time of their use or as of the end of the close of the hearing. The issue also arises as to
whether documents relating solely to credibility need to be identified and marked in
advance. It well behooves counsel to think these through and be prepared to advocate for
whatever approach they think appropriate in a particular case.
Briefing as much of one’s case on a pre-hearing basis as possible: While there are
obviously cases where extensive post-hearing briefing is needed, it can often be efficient
to have the parties brief as much of their case on a pre-haring basis as possible, making it
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possible to thereafter have a limited number of fairly expedited post-hearing memoranda,
if any, submitted, and/or possibly closing statements a week or two after the close of the
hearing. The advantage of having as much as possible of the parties’ briefing done on a
pre-hearing basis is that this can make it possible to get the case to the arbitrators for
decision faster, sometimes several months faster, when the case is fresher in their
memory.
Summaries, Chronologies and Dramatis Personae: Up to the time of the hearing,
counsel are generally living with the case far more than the arbitrators. At times the
arbitrators, particularly the wing arbitrators if the chair is handling discovery, will only
pick up the file occasionally. In such circumstances, it can be quite helpful for counsel to
have provided the arbitrators with summaries, chronologies, dramatis personae and the
like.
Stipulated facts: While stipulated facts can be helpful, they often take more time than
they are worth, except as to the most basic matters. It is often more efficient to have each
side present its own chronology or the like.
Opening statements using PowerPoint: These can be very effective, particularly if they
are keyed to the documents. The arbitrators may use the PowerPoint printouts as a handy
reference throughout the hearing.
Counsel performance at the hearing: Excessive showmanship, harshness, and
disruptive objections can harm counsel’s credibility with counsel, depending on the facts
of the case. Vigorous representation of one’s client, which arbitrators expect and respect,
does not generally require harsh litigation practices. Arbitrators tend to want to get to
the merits and may typically be less than impressed by excessive litigiousness.
Rules of evidence: The rules of evidence are not generally applicable in arbitration.
However, this freedom from such rules should not lead counsel to become completely
untethered from them. There are reasons for the rules of evidence, such as the hearsay
rule. Arbitrators are more likely, for example, to give weight to the testimony of
witnesses with personal knowledge.
Heuristics: Recent psychological studies and popular books have identified heuristics,
mental shortcuts that our minds take in assimilating information and making judgments.
Be familiar with such heuristics and how one can protect one’s client from unsound
thinking in this regard. Some might add that one may consider how one might
advantage one’s own client by the exploitation of such heuristics, although ethical issues
may be raised by such actions.
Mediation window: While the possibility of building a mediation window into the
schedule of a case may generally be something better raised by the arbitrators than by
counsel, counsel should be alert to the potential to mediate the case concurrently with the
conducting of the arbitration, given the substantial savings of time and money that can
result from a successful mediation.
Motions to disqualify adversary counsel: In some jurisdictions, including New York,
such motions are reserved for decision by courts. However, agreement by both sides,
under conditions of informed consent, may provide an appropriate basis for arbitrators to
hear such motions.
Choosing counsel who will create a conflict with an arbitrator: Whether this is
permissible is a hot contemporary issue that bears study before one embarks on such a
course of conduct.
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Providing ammunition to an arbitrator who appears to favor one’s view of the
world: If one senses that one has made headway with one of the arbitrators, that is no
time to let up on nailing the point down, as that arbitrator may need ammunition to use
with the other arbitrators in discussing the point.
Respond to, value, and catalogue questions from panel: It’s important to not only
answer such questions on the spot or asap, but to also be sure to follow up on them in any
way that seems potentially helpful.
Don’t embarrasses the arbitrators by excessive chitchat: A certain amount of
collegiality with the arbitrators is human nature, but be careful not to overdo it to the
extent of unnecessarily creating an issue or making the arbitrators feel uncomfortable.
If an arbitrator misses a matter that should have been disclosed, disclose it yourself:
It’s far better to have a clean record than to have something come out later that could
compromise the award.
Form of award: Counsel should put real thought into this. There will be times when
clients will prefer not to have a reasoned award, so as to avoid precedents on a particular
point and, of course, times when just the opposite will be desired. Parties often like
reasoned awards because they show the thinking of the arbitrators. On the other hand,
the scope of appeal in arbitration is so narrow that at times it may make sense, at least in
domestic cases in the United States, to go with a standard award, particularly when one
has confidence that one’s arbitrators will go through the full necessary analysis of the
case even if they are not required to produce a reasoned award. In international cases,
reasoned awards are not only the norm, but are required in many jurisdictions for the
enforceability of an award.
Presenting one’s case as to costs and attorneys’ fees sooner rather than later: In
cases where parties are seeking the award of costs and attorneys’ fees, it can be helpful to
tee this issue up for resolution at the latest in the final post-hearing papers, so that it can
be dealt with by the panel in the final award when they decide the substantive issues in
the case. Taking the other approach of having the arbitrators only issue an interim award
on the merits and thereafter address the attorneys’ fees issue runs the risk of having the
attorneys’ fee part of the case take on an importance of its own, causing unnecessary
delay and expense.
Clarification or Modification of Awards: The scope of the doctrine of functus officio is
somewhat fuzzy around the edges. Counsel should not be overly reluctant to go back to
arbitrators for clarification of awards when there is a real need for it. This step is
potentially available before moving in court for remand to the arbitrators or for vacatur.
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Expert Q&A: International Arbitration
in New York
London and Paris traditionally have been the preeminent forums for complex international arbitration,
with foreign parties routinely resisting efforts to arbitrate in the US. Recently, however, New York has
emerged as an increasingly popular venue for the resolution of cross-border disputes. Practical Law asked
Richard L. Mattiaccio of Allegaert Berger & Vogel LLP to discuss this trend and the reasons behind New
York’s growing status as a global center for international arbitration.

RICHARD L. MATTIACCIO
PARTNER
ALLEGAERT BERGER & VOGEL LLP

Richard has over 35 years of experience in commercial
and international arbitration and litigation in the
federal and state courts of New York, and over 25
years of service as chair, panel, and sole arbitrator
in commercial and international cases. He serves on
AAA, ICDR, ICC, and CPR arbitration panels and is
a Chartered Arbitrator and Fellow of the Chartered
Institute of Arbitrators and a Fellow of the of the
College of Commercial Arbitrators. Richard is Chair
of the New York City Bar Association’s International
Commercial Disputes Committee, Vice Chair of the
Chartered Institute of Arbitrators New York Branch,
a Vice Chair of the New York International Arbitration
Center, and a member of the CPR Institute Arbitration
Committee.
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New York has hosted more international arbitrations
over the last several years than ever before. What are
some of the reasons for this change?
One factor contributing to this change is an increase in
cross-border transactions involving middle-market American
companies, as well as large multinationals and classic trading
and import companies, with foreign counterparties. As a result,
there has been an overall increase in international arbitrations
arising out of or relating to these transactions.
Additionally, concerns about discovery in the US have, in the
past, made parties wary of pursuing international arbitration
proceedings here. Because many foreign parties hail from
jurisdictions that do not allow any discovery, they are often
shocked and appalled at the scope of permissible and
anticipated discovery in US courts. However, updated rules

© 2018 Thomson Reuters. All rights reserved.
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from major arbitral institutions, along with protocols and
guidelines from bar associations, make clear that international
arbitration is treated differently from domestic arbitration and
civil litigation, particularly with regard to the scope of discovery.
This has increased parties’ willingness to entertain US jurisdictions,
including New York, as potential seats for arbitrating international
disputes.
Recognizing and seeking to support these trends, in the past
few years:
The International Chamber of Commerce (ICC) established

SICANA, Inc., which administers and supports arbitration in
New York.
The London-based Chartered Institute of Arbitrators (CIArb)

started the CIArb New York Branch.
The New York International Arbitration Center (NYIAC)

opened its doors to provide state-of-the-art facilities for
hearings, a high level of service to hearing participants, and a
center for the study of international arbitration.
The availability of world-class facilities at NYIAC and
sophisticated arbitrators with substantial legal and industry
experience have also contributed to increased interest in New
York as a place for international arbitration hearings, and reflect
New York’s growing importance as a global hub for arbitration.

Why have parties historically been reluctant to pursue
New York as a venue for international arbitration, and
how have these concerns been addressed?
As mentioned above, many foreign parties have been concerned
that the level of discovery contemplated by the Federal Rules
of Civil Procedure would be available if their arbitration took
place in the US. However, the approach in some judicial systems
outside the US, in which each party presents the documents
on which it intends to rely and nothing further, has exerted
a significant influence on the development of international
arbitration practice in New York.
A number of guidelines published by the main arbitration
providers in New York contain provisions that foreign parties would
find familiar and consistent with their experience in international
arbitrations seated abroad. These guidelines include:
The International Centre for Dispute Resolution (ICDR)

Guidelines for Arbitrators Concerning Exchanges of
Information.
The JAMS Efficiency Guidelines for the Pre-Hearing Phase of

International Arbitrations.
The International Institute for Conflict Prevention and

Resolution (CPR) Protocol on Disclosure of Documents and
Presentation of Witnesses in Commercial Arbitration.
These guidelines are consistent with practices that have
developed in other major international arbitration centers,
perhaps most notably in ICC arbitration. Similarly, the New York
State Bar Association (NYSBA) issued the following two sets

© 2018 Thomson Reuters. All rights reserved.

of guidelines on conducting discovery, which treat discovery in
domestic commercial arbitration and international arbitration
separately:
Guidelines for the Arbitrator’s Conduct of the Pre-Hearing

Phase of Domestic Commercial Arbitrations.
Guidelines for the Arbitrator’s Conduct of the Pre-Hearing

Phase of International Arbitrations.
Like the guidelines and protocols promulgated recently by
the major arbitral institutions, the NYSBA guidelines do not
impose an absolute ban on discovery. They do clarify, however,
that the exchange of information in international arbitration
must be more restricted than in both domestic arbitration and
civil litigation practice in some courts in the US. Because civil
discovery in New York state courts typically has been more
limited, New York attorneys tend to adapt well to the need to
restrict discovery in arbitration.
Search Evidence in International Arbitration for more on the principles
and procedures governing the presentation of evidence in international
arbitration.

Some foreign parties have questioned the desirability
of New York as a seat for arbitration based on the
manifest disregard of the law doctrine. Are international
arbitration awards issued in New York more vulnerable
to being set aside?
Some advocates of keeping international arbitration outside
the US have perpetuated the myth that arbitral awards by
arbitrators sitting in the US are often vacated on grounds of
manifest disregard of the law, and that manifest disregard
challenges, even if unsuccessful, create uncertainty.
However, manifest disregard challenges mounted in domestic
arbitration cases are rarely successful. US courts have made
clear that an arbitral tribunal’s interpretation and application of
the law are not subject to judicial second-guessing, observing
that vacatur of an arbitral award for manifest disregard of the
law “is a doctrine of last resort,” reserved for “those exceedingly
rare instances where some egregious impropriety on the part of
the arbitrators is apparent but where none of the provisions of
the [Federal Arbitration Act] apply” (Duferco Int’l Steel Trading v.
T. Klaveness Shipping A/S, 333 F.3d 383, 389 (2d Cir. 2003)).
US courts also have shown deference to an arbitrator’s
interpretation of a contract. According to the US Supreme
Court, it is the arbitrator’s construction of the contract that was
bargained for, and the “arbitrator’s construction holds, however
good, bad, or ugly” (Oxford Health Plans LLC v. Sutter, 569 U.S.
564, 573 (2013)). If the arbitration agreement grants the tribunal
the authority to render an award, the award must stand even
where the tribunal misidentifies the source of its authority (see
Salus Capital Partners, LLC v. Moser, 2018 WL 566409, at *7
(S.D.N.Y. Jan. 16, 2018)).
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A party challenging an award on the basis of manifest disregard
bears the heavy burden of showing the following:
The arbitrator was made aware of a governing legal principle.
The legal principle was well-defined, explicit, and clearly

applicable to the case.
The arbitrator chose to ignore the law.

(Goldman v. Architectural Iron Co., 306 F.3d 1214, 1216 (2d Cir.
2002).) An award may not be vacated on grounds of manifest
disregard of the law if there is even a “barely colorable
justification” for the outcome (Wallace v. Buttar, 378 F.3d 182, 190
(2d Cir. 2004)).
Moreover, the New York City Bar Report of its International
Commercial Disputes Committee (ICDC) in 2012 explained that
the concern about manifest disregard is largely theoretical in
international arbitration.
Search Enforcing Arbitration Awards in New York for more on manifest
disregard and other grounds on which enforcement of an arbitration
award might be challenged in New York.

What are some of the key differences in conducting an
international arbitration in New York when compared to
the traditionally popular venues such as London or Paris?
In theory, there should be no difference. Under the New York
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New York Convention) and related treaties
and laws, international arbitration should proceed in its own
autonomous realm, independent of local law and regulation.
In practice, however, there are several differences. The most
obvious is that New York has a deeper bench of arbitrators and
counsel who know New York law and applicable federal law.
New York-based arbitrators also have a vast range of industry
expertise.
Another potential distinction is the degree to which the
arbitration providers that are most active in New York have
emphasized the need to contain costs and avoid duplication in
their arbitrator training and continuing education programs.
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For example, there was at least one ICDR hearing that
continued in midtown Manhattan right through Hurricane
Sandy in 2012, which had stranded the parties, counsel,
and one arbitrator in their hotels. Despite the treacherous
storm, the arbitrators agreed to continue the hearing without
interruption, saving the parties the additional expense and
inconvenience of another trip to New York from the Midwest
and Europe. Instances like this demonstrate how hard providers
and arbitrators in New York are working to burnish New York’s
reputation as a practical, cost-effective international center.

What aspects of New York law and jurisprudence
make New York an attractive venue for international
arbitration?
New York has a stable, well-developed and predictable body
of contract law that adheres to international commercial
standards and offers a legal culture that is receptive to enforcing
international treaties to which the US is a signatory.
New York law should be attractive to international commercial
parties because it allows the parties maximum autonomy in
negotiating the terms of their agreement and rarely imposes
terms as a matter of public policy. For example, New York law
allows commercial parties to:
Limit recoverable damages, including punitive damages (for

more information, search Punitive Damages in US Arbitration
on Practical Law).
Waive jury trials.
Decide whether they want to shift attorneys’ fees and

expenses to the prevailing party in litigation or arbitration.
By contrast, in England, an agreement that requires a party
to pay the whole or part of the costs of the arbitration,
regardless of outcome, is valid only if the agreement was
reached after the dispute had arisen. This approach precludes
parties from contracting in the arbitration agreement that
each party will pay its own costs in any event or that one party
will pay the other party’s costs whatever the outcome of the
arbitration. (For more information, search Costs in Arbitration
Under English Law on Practical Law.)

New York law should be attractive to international commercial
parties because it allows the parties maximum autonomy in
negotiating the terms of their agreement and rarely imposes terms
as a matter of public policy.
18
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New York law also affords considerable deference to the
parties’ selection of venue and choice of law, subject to very
few limitations. Unless a foreign party has been conducting
unauthorized business in New York, it must meet only minimal
requirements to avoid jurisdictional and forum non conveniens
challenges. Therefore, even where New York otherwise might be
considered an inconvenient forum, it will provide a forum to the
foreign party if:
The amount in dispute is in excess of a statutory threshold.
The agreement in question provides for the application of

New York law and the choice of New York as the forum.
The foreign party contractually agrees to submit to the

PRACTICE NOTES

The following related Practice Notes are available on Practical Law.
>> Simply search the resource title
Attachment in Aid of Arbitration in New York
Choosing an Arbitral Seat in the US
Compelling and Staying Arbitration in New York State Supreme Court
Compelling Evidence from Non-Parties in Arbitration in the US
Drafting Arbitration Agreements Calling for Arbitration in the US
International Litigation: Recognition and Enforcement of Foreign (Non-US)
Judgments and Arbitration Awards
Introduction to US Arbitral Institutions and Their Rules
The Preclusive Effect of Arbitration Awards in the US

jurisdiction of the New York courts.
(N.Y. Gen. Oblig. Law §§ 5-1401 and 5-1402.)
Conversely, where business parties choose not to take advantage
of the New York courts, and instead agree to arbitrate or litigate in
another forum, they can rely on New York’s strong presumption in
favor of enforcing these agreements. As New York courts have
recognized, this approach fosters predictability, an important
goal in commercial relationships.
Search Anti-Suit Injunctions and Anti-Arbitration Injunctions in the US
Enjoining Foreign Proceedings for guidance on the legal issues
counsel should consider when seeking an anti-suit or anti-arbitration
injunction in the US to enjoin foreign proceedings.

New York courts also offer a range of provisional remedies to aid
arbitration so that arbitral awards are not rendered ineffectual.
Search Provisional Remedies in New York: Overview, Attachment in
Aid of Arbitration in New York, and Interim, Provisional and
Conservatory Measures in US Arbitration for information on
provisional remedies.

At the conclusion of the case, New York courts routinely enforce
arbitral awards (see, for example, Kailuan (Hong Kong) Int’l
Co. v. Sino E. Minerals, Ltd., 2016 WL 7187631, at *4 (S.D.N.Y.
Dec. 9, 2016)). In one case, a New York state court even granted
prejudgment attachment of the defendants’ in-state assets
pending the court’s consideration of an action to recognize a
Singapore judgment (that confirmed an arbitral award) under
Chapter 53 of the Civil Practice Law and Rules (Passport Special
Opportunities Master Fund, L.P. v. ARY Commc’ns, Ltd., 2015 WL
7511540, at *3 (Sup. Ct. Nassau Co. Nov. 17, 2015)).
Additionally, there are substantive, sometimes technical
considerations that make New York law attractive to commercial
parties. For example, New York’s well-developed law on secured
transactions can provide assurance to foreign parties because
it looks to the local law of the jurisdiction where the collateral
is located to govern issues of perfection and the priority of a
security interest in collateral.
New York also has a balanced approach to contract interpretation
that corresponds to the expectations of commercial parties. This
represents a middle ground between a formalistic, hard-and-fast

© 2018 Thomson Reuters. All rights reserved. Use of Practical Law websites and
services is subject to the Terms of Use (http://us.practicallaw.tr.com/2-383-6690)
and Privacy Policy (http://us.practicallaw.tr.com/8-383-6692).

prohibition against going beyond the language of an agreement,
on the one hand, and freely allowing testimony on the meaning
of language even when it is clear, on the other hand. As many
attorneys may recall from law school, although New York’s “four
corners” rule allows for parol evidence only if there is ambiguity in
a written agreement, it is a recognized principle that, under New
York law, “a promise may be lacking, and yet the whole writing
may be ‘instinct with an obligation,’ imperfectly expressed” (Wood
v. Lucy, Lady Duff-Gordon, 118 N.E. 214, 214 (N.Y. 1917)).
Further, New York law recognizes a duty of good faith and fair
dealing in the performance of a contract, but does not impose,
as some other jurisdictions do, a broad obligation of good faith
on the part of commercial parties in their negotiation of an arm’s
length agreement.
The NYSBA released a brochure pointing out these and other
advantages of choosing New York law to govern international
contracts (NYSBA, Choose New York Local Law for International
Commercial Transactions, available at nysba.org).

Since October 2013, all international arbitration cases
have been assigned to a single justice within the
Commercial Division of the New York Supreme Court. Has
this change affected the resolution of these disputes?
Litigation related to international arbitration is limited and
primarily conducted in federal court because either side
can select federal court in cases governed by the New York
Convention.
For those cases filed in New York State Supreme Court, New
York County, the fact that all international arbitration-related
matters are assigned to a single judge tends to reassure counsel
that their matters will be heard by an individual with experience
in international disputes. As a practical matter, however, the
federal district court offers a deeper and broader level of
experience as a by-product of the higher volume of international
arbitration-related applications filed in federal court.
Search Practicing in the Commercial Division of the New York State
Supreme Court for more on civil practice in the Commercial Division.
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Arbitration Tips and Traps for Corporate
Counsel
Richard L. Mattiaccio, Corporate Counsel
October 16, 2014

| 0 Comments

Arbitration is a field of study worthy of Hermann Rorschach. Parties who bring to it a preference for the
formality and forensic opportunities of litigation see arbitration as the Wild West. Others, who prefer to
resolve all business disputes quickly and informally, see it as just another form of litigation. Businesspeople
who want to submit disputes to a business-oriented, neutral third party bound by rules that ensure basic
fairness, but do not want all the bells and whistles of litigation, see arbitration as a happy medium.
In practice, the parties to a large extent create their own arbitration reality, starting from the time they choose
the applicable rules and otherwise construct their arbitration clause, to the time the arbitrators close the
hearing.
The following, admittedly partial list of “tips” and “traps” is offered to suggest practical ways to make
arbitration work better for companies that rely on it as a more efficient and business-like way to resolve
disputes than litigation in court.

The Arbitration Clause
Businesspeople in the throes of negotiating an agreement rarely want to spend time, energy or negotiating
capital on the arbitration clause. Inside counsel can count on second-guessing, however, if a dispute goes to
arbitration and it takes too long, costs too much and is decided by arbitrators who seem like aliens to the
businesspeople.
The company that has a well-considered, consistent approach to arbitration clauses has a better chance of
shaping the clause in any given contract, and is more likely to be satisfied with the arbitration process.
Tip: Develop a standard arbitration clause and fallback positions in advance of negotiations.
Trap: Assuming all provider rules and arbitrator panels are the same. Arbitration rules and panels can vary
greatly, even within the same provider organization.
Tip: Select the place of arbitration based on its law regulating the arbitration process and the quality of its
arbitrator community. Your corporate home might seem best, but its courts could interfere excessively in
arbitration, or it might lack a deep bench of arbitrators suited to your dispute or industry.
Trap: Selecting the place of arbitration for local advantage or proximity to your litigators. A “home court”
advantage is unlikely in arbitration. Good litigators are more easily found than good arbitrators.
Tip: Think about the ideal number of arbitrators and consider the new appeal-within-arbitration options. The
trend is toward sole arbitrators in all but the highest-stakes cases. Leading providers now allow parties to opt-
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in to a well-defined, expedited appeal process within the arbitration itself. The appeal process addresses
concerns that some companies may have about the risk of a “runaway” sole arbitrator.
Trap: Assuming the need for three arbitrators in all cases. It is more difficult to schedule hearings with three
arbitrators, resulting in an increased time lapse from filing to award. A full hearing with one arbitrator
followed by an appeal within arbitration may involve much less time and expense than a three-arbitrator panel
without any appeal.

Arbitrator Selection
As in jury selection, cases can be won or lost during arbitrator selection. Unlike jury selection, arbitrator
selection happens at the beginning of a case. A party and its counsel should invest substantial time and effort in
the selection process, and should understand the case as deeply as possible before selecting arbitrators.
Tip: Front-load the planning of your case. Having a strategy lets you select arbitrators who are more likely to
be open and receptive to your arguments.
Trap: Filing quickly and developing the case over time. This approach results not only in less-effective
arbitrator selection, but less-effective advocacy in those crucial early conferences.
Tip: Select counsel familiar with the arbitrator pool and selection process. An arbitrator’s prior awards rarely
are available to the public, and this hampers the evaluation of potential arbitrators. If counsel does not know or
have access to those who know arbitrator candidates well, consider engaging specialized counsel to assist in
arbitrator selection.
Trap: Relying entirely on official arbitrator resumes. Arbitrator bios tend to be designed to trigger keyword
search hits; they rarely convey a sense of the individual.

Discovery
Discovery is the most debated and misunderstood phase of arbitration. Some parties complain that too much
discovery is allowed, making arbitration time-consuming and expensive and too similar to litigation. Others
complain that too little discovery is allowed, making it difficult to develop claims or defenses.
Arbitration providers train arbitrators to limit discovery so that the process keeps its promise of offering a
faster and cheaper alternative to litigation. Parties may influence these ground rules to some degree by adding
specific language about discovery to their arbitration clause or by presenting agreed discovery plans, but
arbitrators retain discretion to limit discovery to what is proportional. Counsel needs to be ready to present a
limited-stakes case with little document exchange beyond what each side plans to rely on at the hearing, and to
proceed to hearing with limited or no discovery depositions, especially in international cases.
Tip: Locate and preserve all relevant company documents early, and develop the facts from those documents
and company witnesses. In a high-stakes case, a party also should consider authorizing an ethically conducted
investigation to supplement internally available information.
Trap: Planning to build your case out of the other side’s files. Many factors work against this approach in
arbitration.
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Tip: Identify and disclose your witnesses early in the case. Arbitrators need this information to conduct
effective conflicts checks.
Trap: Holding back names to achieve surprise at the hearing. The party who holds back witness names risks
disruptive midstream replacement of an arbitrator, continued service of an arbitrator who might not have been
selected or preclusion of a key witness.

Motions, Papers and Objections
Arbitration traditionally is a more hearing-driven and less paper-driven process than litigation. Thanks to a
generational shift and to recent changes in provider rules, arbitrators are becoming more comfortable with
dispositive motions and other complex written submissions. There remains, however, a strong emphasis in
arbitration on looking carefully at whether a proposed motion would result in net savings of time and expense
to the parties. Similarly, evidentiary objections work differently in arbitration than in litigation. Attorneys need
to understand and use these differences to be effective advocates in arbitration.
Tip: Be skeptical if your counsel wants to engage in extensive motions practice. Arbitrators really need to be
convinced not just that a motion likely has merit but that, if granted, the motion will save hearing time and net
expense to the parties.
Trap: Asking arbitrators to decide motions with little practical effect on case complexity. Arbitrators might
conclude that your side is playing for time or intentionally running up expenses, or that counsel just does not
understand arbitration.
Tip: Encourage counsel to keep memos of law short and focused on essentials. Be sure counsel briefs clearly
and succinctly all the law on which your side principally relies. Arbitrators are expected to work without
associate or law clerk support in most cases and cannot be faulted for not finding the law themselves. Very few
commercial arbitrators like to read learned treatises, however, so a memo of law needs to get quickly to the
point.
Trap: Repeating points for emphasis in papers. Arbitrators generally read everything submitted and do not
appreciate repetitive papers, especially repetitive rhetoric.
Tip: Encourage counsel to make evidentiary objections briefly and only if focused on the most significant
matters. Arbitrators rarely sustain evidentiary objections. However, if an objection shows an important
document to be unreliable, it can be effective even if overruled.
Trap: Using objections to disrupt rhythm and flow. Arbitrators recognize this tactic and can overcompensate
when they help the witness get back on track.

Demeanor and Etiquette
Litigation sometimes resembles the combat of gladiators, but arbitration is more like chess and requires
different approaches and skills.
Tip: Encourage counsel to offer reasonable solutions to disputes with opposing counsel. Arbitrators respect
the problem-solver more than the die-hard.
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Trap: Expecting arbitrators to figure it out. Opposing counsel may offer a solution, and your side may not like
it.
Tip: Insist that your counsel be courteous and cooperative in dealing with arbitrators, case managers,
opposing counsel, staff and witnesses. Arbitrators tend to pay more attention to the adults in the room.
Trap: Encouraging counsel to be aggressive. If you lose, you’ll quickly forget how good it felt to hear your
trial lawyer roar.
Tip: Make sure that your lead counsel thanks the arbitrators for their service, attention and patience.Most
arbitrators are human. They tend to like it when others appreciate them.
Trap: Appearing ungracious with opposing counsel. Graciousness is particularly impressive when opposing
counsel has done little to deserve it.
Richard L. Mattiaccio, a New York-based partner in Squire Patton Boggs (U.S.), has 30 years of experience as
counsel in commercial arbitration and in cross-border and IP-related litigation. He has served as an
arbitrator for 25 years; is a Fellow of the College of Commercial Arbitrators; co-chairs the International
Dispute Resolution Committee of the New York State Bar Association Dispute Resolution Section; is a
founding member and former co-chair of the New York City Bar In-House/Outside Litigation Counsel Group;
and is a member of the executive committee of the New York International Arbitration Center Inc.

Reprinted with permission from the October 16, 2014 edition of Corporate Counsel © 2014 ALM Media
Properties, LLC. All rights reserved. Further duplication without permission is prohibited. For
information, contact 877-257-3382, reprints@alm.com or visit www.almreprints.com.”
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DRAFTING NOTES

International Commercial
Arbitration Clause
This excerpt of a Standard Clause on our website can be used when drafting an arbitration
clause for many types of international commercial agreements. This Standard Clause has
integrated notes with important explanations and drafting tips. For the complete, online
version of this resource, visit practicallaw.com.
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A

n arbitration clause must include:

The disputes the clause covers, commonly referred to as the scope of the arbitration agreement.
An unambiguous statement that all of the disputes covered under the arbitration agreement

are to be resolved only through arbitration.
An unequivocal endorsement of arbitration to resolve the defined disputes in a binding and

final manner.
Without all of these elements, an arbitration clause may be unenforceable.
In addition, an arbitration clause should indicate:
The number of arbitrators and the method for their appointment.
The place of arbitration or arbitral seat.
The language of the arbitration, if the parties do not share the same language.

Although the absence of these elements may not render the clause unenforceable, it may
delay the commencement or continuation of an arbitration while the parties argue over the
appointment of arbitrators, the arbitral seat or the language of the arbitration.
Beyond these elements, arbitration allows the parties to select other features when designing
their dispute resolution process to best suit their needs.
Search Drafting International Arbitration Agreements for more on issues
that counsel should consider when finalizing an arbitration agreement.

SELECTED PROVISIONS AND DRAFTING NOTES
1.1 Arbitration.
(a) Any dispute, controversy or claim arising out of or relating to this Agreement or the breach,
termination or validity thereof (“Dispute”), shall be submitted to mandatory, final and binding
arbitration before [PREFERRED ARBITRAL INSTITUTION], in accordance with [RULES OF
PREFERRED ARBITRAL INSTITUTION] in effect at the time of filing of the demand for arbitration,
with the arbitration administered by [PREFERRED ARBITRAL INSTITUTION], subject to the
provisions of this Section 1.1, pursuant to the United States Federal Arbitration Act, 9 U.S.C.,
Section 1, et seq.

DRAFTING NOTE

SCOPE AND SELECTION OF
THE INSTITUTION

that include this option are referred to as sole
option or asymmetrical arbitration clauses.

Mandatory and Exclusive Nature of Arbitration

Scope

The arbitration clause must specify
that arbitration is the exclusive dispute
resolution mechanism between the parties.
It is imperative that the clause use the
word “shall,” instead of the word “may.”
For example, “[a]ny dispute . . . shall be
determined by arbitration.”

The arbitration clause should clearly
delineate the disputes that fall within its
scope. The scope of the clause should be
as broad as possible, allowing all potential
disputes between the parties relating to
the agreement to be resolved only through
arbitration. Otherwise, a party may argue
that a particular claim lies outside of the
arbitration agreement and should be
brought in court, thereby making parallel

Occasionally, however, one of the parties
may want to reserve the option to choose
between arbitration and litigation. Clauses

© 2014 Thomson Reuters. All rights reserved.

Practical Law The Journal | Transactions & Business | April 2014 23

DRAFTING NOTES

INTERNATIONAL ARBITRATION

357

proceedings possible. (See IBA: Guidelines
for Drafting Arbitration Clauses (IBA Drafting
Guidelines).)
To cover all potential claims relating to the
agreement, including not only contractual,
but also potential tort and statutory claims,
the language in Section 1.1(a) may be used,
which is commonly referred to as a broad
arbitration clause.

AD HOC VERSUS ADMINISTERED
ARBITRATION
Arbitration administered by an arbitral
institution is often preferable to ad hoc
arbitration because it usually results in a
more predictable procedural process. The
benefits of administered arbitration include
that the arbitral institution:
Offers administrative services, such as:

confirming the appointment of
arbitrators nominated by the parties; and

z

appointing arbitrators when the parties
cannot agree.

z

Fixes and collects arbitrators’ fees.
Considers challenges to the appointment

of an arbitrator.
With an institution standing behind the
arbitration, one party may avoid difficulties
if the other party fails to comply with the
arbitration agreement.
Ad hoc Arbitration

In an ad hoc arbitration, there is no arbitral
institution in charge of administering the
proceeding from beginning to end. Therefore,
the parties need not pay administrative
fees. However, in large commercial disputes,
administrative fees are relatively lower than
attorneys’ and experts’ fees and therefore
should not determine whether the parties
agree to administered arbitration.
Administered Arbitration

If the parties opt for institutional or
administered arbitration, the arbitration
agreement should make clear that the
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parties are choosing an institution to act
as the administrator, thereby preventing a
party from later arguing that the arbitration
should be non-administered. Traditionally,
courts have interpreted an arbitration
clause stating that an arbitration will
be held “in accordance with” an arbitral
institution’s rules to mean by inference that
the designated institution will administer
the arbitration (see York Research Corp. v.
Landgarten, 927 F.2d 119, 121-23 (2d Cir. 1991);
St. Lawrence Explosives Corp. v. Worthy Bros.
Pipeline Corp., 111 F.3d 124 (table), 1997 WL
187332, at *1 (2d Cir. 1997); Life Receivables
Trust v. Goshawk Syndicate 102 at Lloyd’s, 888
N.Y.S.2d 458, 459 (1st Dep’t 2009), aff’d, 14
N.Y.3d 850, cert. den’d 131 S. Ct. 463 (2010)).
However, the First Department of the New
York Supreme Court Appellate Division held
that an arbitration clause including the phrase
“a decision of the matter so submitted shall
be rendered promptly in accordance with the
commercial rules of the American Arbitration
Association (AAA) . . .” was only “a choice of
law clause” and did not reflect an agreement
that the arbitration be administered by the
AAA (Nachmani v. By Design, LLC, 901 N.Y.S.
2d 838, 839 (1st Dep’t 2010)). The Nachmani
decision therefore counsels in favor of an
arbitration clause expressly stating that the
arbitral institution chosen by the parties will
administer the arbitration.
The clause should also specify that the
arbitral rules of the chosen institution will
govern the arbitration, even though many
institutional rules require arbitrations
administered by that institution to proceed
under that institution’s rules. Certain
institutions have more than one set of rules,
however, and counsel should expressly
select the appropriate body of rules.
Search Standard Arbitration Clauses for the
AAA, ICDR, ICC and UNCITRAL and Standard
Recommended Arbitration Clauses for
sample arbitration clauses recommended by
several arbitral institutions.

© 2014 Thomson Reuters. All rights reserved.
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(ii) The language of the arbitration shall be [LANGUAGE]. The place of arbitration shall be
[[CITY], [COUNTRY]].

DRAFTING NOTE

THE PLACE OF ARBITRATION
The place or seat of the arbitration should
be a venue that recognizes arbitration as
a valid dispute resolution mechanism and
is a signatory to the Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards of June 10, 1958 (the New
York Convention) (21 U.S.T. 2517, 330 U.N.T.S. 3)
(enabling legislation codified at 9 U.S.C.
§ 201). There are currently more than 140
parties to the New York Convention.
The New York Convention has two main
functions:
First, it provides that “[e]ach Contracting

State shall recognize an agreement
in writing under which the parties
undertake to submit to arbitration all
or any differences which have arisen
or which may arise between them in
respect of a defined legal relationship,
whether contractual or not, concerning a
subject matter capable of settlement by
arbitration” (New York Convention, Art. II(1)).

Second, “[e]ach Contracting State shall

recognize arbitral awards as binding and
enforce them in accordance with the
rules of procedure of the territory where
the award is relied upon” save for limited
circumstances where recognition and
enforcement may be refused (New York
Convention, Arts. III and V).

with, arbitration. For example, the parties
should ensure that the courts at the place
of arbitration allow for judicial injunctive
relief in aid of arbitration to provide for the
enforcement of the arbitration agreement or
otherwise award interim relief.
Unless the parties agree otherwise, the law
of the seat is also the governing arbitration
law, also known as the procedural law. The
governing law of the underlying agreement,
usually set out in a section of the agreement
separate from the arbitration clause, is
generally understood as the substantive
law of the agreement governing the rights
and obligations of the parties, but not
the procedural law of the arbitration. The
parties should ensure that the choice of
law clause does not also contain forum
selection language that contradicts the
arbitration agreement, thereby jeopardizing
its enforcement. Additionally, an agreement
should not contain two or more conflicting
arbitration clauses.
The law of the seat also establishes the
nationality of the award. The parties or the
tribunal may choose to conduct hearings in
another location, but this will not change
the designated seat for legal purposes.
Usually a party seeking to set aside an
award should do so in the seat (that is, the
place where the award was issued).

The chosen place of arbitration should be
known to support, and not unduly interfere

(iii) [. . .]
(iv) By agreeing to arbitration, the Parties do not intend to deprive any court of its jurisdiction
to issue a pre-arbitral injunction, pre-arbitral attachment, or other order in aid of arbitration
proceedings and the enforcement of any award. Without prejudice to such provisional remedies
as may be available under the jurisdiction of a court, the Tribunal shall have full authority to
grant provisional remedies and to direct the Parties to request that any court modify or vacate
any temporary or preliminary relief issued by such court, and to award damages for the failure
of any Party to respect the arbitral tribunal’s orders to that effect. In any such judicial action: (a)
each of the Parties irrevocably and unconditionally consents to the [exclusive] jurisdiction and
venue of the federal or state courts located in [[CITY], [COUNTRY]] (the “[COUNTRY] Courts”)
for the purpose of any pre-arbitral injunction, pre-arbitral attachment, or other order in aid of
arbitration proceedings, and to the non-exclusive jurisdiction of such courts for the enforcement
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of any judgment on any award; (b) each of the Parties irrevocably waives, to the fullest extent they
may effectively do so, any objection, including any objection to the laying of venue or based on the
grounds of forum non conveniens or any right of objection to jurisdiction on account of its place of
incorporation or domicile, which it may now or hereafter have to the bringing of any such action or
proceeding in any [COUNTRY] Courts; and (c) each of the Parties irrevocably consents to service of
process by first-class certified mail, return receipt requested, postage prepaid.

DRAFTING NOTE

JUDICIAL INJUNCTIVE RELIEF
IN AID OF ARBITRATION
Authority to Grant Injunctive Relief

The rules of most arbitral institutions vest
in the arbitral tribunal the power to issue
injunctive relief. Nevertheless, the parties
should make clear in their arbitration clause
that the arbitral tribunal has this authority.
The parties also should consider adding a
provision allowing a party to seek injunctive
relief in the courts to aid in arbitration
proceedings.
Injunctive Relief Before Constitution
of a Tribunal

Ensuring that a party may avail itself
of judicial relief in aid of arbitration is
important because it may wish to seek
this type of relief before the constitution
of the tribunal. For example, Company A
commences arbitration against Company
B according to their arbitration agreement.
Before the constitution of the tribunal,
Company B attempts to dilute its assets and
divert them beyond the reach of Company
A, the tribunal and the courts in the place
of arbitration. To prevent Company B from
doing this, Company A may need to seek
court intervention.
For this reason, arbitration clauses often
include a provision allowing a party to
seek injunctive relief in aid of arbitration.
Insofar as judicial relief in the place of
arbitration is concerned, this provision may
be unnecessary because the applicable
statute or case law may provide for judicial
assistance in aid of arbitration. Nonetheless,
it is useful to clarify the parties’ intent to
be bound by interim judicial relief and, as
appropriate, permit judicial action in aid of
arbitration in a place other than the seat of
the arbitration.
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Emergency Arbitrator

Several arbitral institutions have rules
providing for an emergency arbitrator to be
appointed specifically to address requests
for interim relief pending the constitution of
the tribunal. These emergency procedures
are welcome, but they may not effectively
address the needs of a party facing a
recalcitrant opponent who refuses to
recognize the legitimacy of the arbitration
process. In such cases, judicial relief may be
more effective.
The proposed language of the first two
sentences in the sample subclause makes
clear that the designated courts and the
arbitral tribunal both have the power to
issue injunctive relief in aid of arbitration.
Designating an Exclusive Judicial Forum
That May Grant Injunctive Relief in Aid of
Arbitration

The advantages of designating an exclusive
jurisdiction for the granting of injunctive
relief, which is normally the jurisdiction
where the arbitration is seated, are that:

The parties know in advance where any

court proceedings may be brought.
It reduces the risk of a party seeking to

undermine the arbitration by bringing
judicial proceedings in a foreign state (for
example, its state of residence, where the
party may perceive it will receive a more
favorable decision or delay the arbitration).
The disadvantage is that a party limits
its ability to seek judicial injunctive relief
to a single forum, which may reduce the
effectiveness of the relief if the chosen
forum is not the place of residence of the
party against whom the relief is sought.
Therefore, where a party seeks relief
requiring enforcement in another jurisdiction
(for example, where it needs to enjoin the
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opposing party from selling assets located in
a jurisdiction other than the selected forum),
that type of relief may be foreclosed by the
exclusive forum selection clause.

enforce a judgment on any award. A party
must be free to enforce an award anywhere
the opposing party may have assets.

Even if the parties choose an exclusive forum
in which to seek judicial injunctive relief,
they should not provide that any venue has
exclusive jurisdiction over actions brought to

Search Interim, Provisional and Conservatory
Measures in International Arbitration for
more on the range of interim measures
available in the context of international
arbitration.

(v) – (vi) [. . .]
(vii) [If a claim or Dispute arises under this Agreement, any Party [shall/may] request for the
[TITLES OF COMPANY OFFICERS] to meet within [NUMBER] days at a mutually agreed time and
place to discuss and negotiate the Dispute. The meeting may be held via telephone conference.
If the claim or Dispute has not been resolved by negotiation within [NUMBER] days after the
scheduled meeting provided for above, then the [TITLES OF COMPANY OFFICERS] [shall/may]
refer the matter to the [TITLES OF SENIOR COMPANY OFFICERS] of each Party who shall have
authority to settle the Dispute (the “Senior Representatives”). The Senior Representatives will
meet within [NUMBER] days after the end of the [NUMBER]-day period referred to above at a
mutually agreeable time and place. The meeting may be held via telephone conference. In the
event that the Senior Representatives are unable to resolve the claim or Dispute by negotiation
within [NUMBER] days after their scheduled meeting, then any Party shall have the right to
submit the Dispute to arbitration in accordance with the following arbitration clause. A party may
submit the dispute to arbitration if any party fails to respond to a request to meet.]

DRAFTING NOTE

SETTLEMENT NEGOTIATIONS AS A
PRECONDITION TO ARBITRATION
The parties may wish to provide for
the option of negotiations before
commencement of an arbitration. Counsel
may consider the optional language above
for pre-arbitration negotiations, which may
be mandatory or permissive.
The arbitration clause should clearly state
whether pre-arbitration negotiations are

mandatory. If they are, the clause should set
out clear time limits and either party should
be entitled to commence an arbitration
when they expire. This is necessary to avoid
delays and disputes about whether:

The parties have complied with a

negotiation provision.

A party may commence arbitration, and if

so, when.
(See IBA Drafting Guidelines, para. 87.)

(viii) – (xi) [. . .]
For more on drafting clauses concerning the procedure for appointing
arbitrators, providing for interim and provisional relief, and the payment of
costs, among others, see the complete, online version of this resource.
Search International Commercial Arbitration Clause.

© 2014 Thomson Reuters. All rights reserved. Use of Practical Law websites and
services is subject to the Terms of Use (http://us.practicallaw.com/2-383-6690)
and Privacy Policy (http://us.practicallaw.com/8-383-6692).
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Protocol on Disclosure of Documents &
Presentation of Witnesses in Commercial
Arbitration
"Thank you for the protocol. It was the most succinct and lucid compendium of options for arbitration
evidence that I have seen.a It will be the basis of my future discussions with counsel concerning discovery
and evidence at hearings.a Well done!"a - Hon. William A. Dreier of Norris, McLaughlin & Marcus, P.A.
Introduction
The CPR Protocol addresses concerns often expressed by users of arbitration, that there is, particularly in
disputes involving parties of di×erent nations, a lack of predictability in the ways in which the arbitration
proceedings are conducted and that arbitration is becoming increasingly more complex, costly and timeconsuming. The Protocol addresses these concerns by providing guidance in the form of recommendations
as to practices that arbitrators may follow in administering proceedings before them, including
proceedings conducted under the CPR Rules or under other ad hoc or institutional rules. The practices
recommended deal with ways in which reasonable limitations may be placed on disclosure and eÕciencies
gained in the presentation of witness testimony in arbitration hearings.
Recognizing that there may be di×erent interests and expectations on the part of arbitration users and
their counsel, the Protocol o×ers various “modes” of disclosure and presentation of witnesses, ranging
from minimal to extensive, so that the parties to an agreement to arbitrate may choose, at the time of
entering into their agreement or thereafter, the general way in which their arbitration proceedings will be
conducted in the important areas of document disclosure and witness presentation.
The Protocol is the product of two working groups of the Information Exchange Subcommittee chaired by
Prof. Thomas J. Stipanowich of the CPR Arbitration Committee. The Working Group on the presentation of
witnesses was chaired by Ben H. Sheppard, Jr. and the other Working Group, on documentary disclosure,
was chaired by me. Members of those groups and members of the Arbitration Committee who have
participated in the several meetings over the time since early in 2007 when this project was started are
listed on the last page of this document.
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Chairman of the CPR International
Committee on Arbitration
aPreamble
1.aThis Protocol has two purposes. The Òrst is to assist the arbitrators in CPR or other tribunals (hereinafter
“the arbitrators” or “the tribunal”) in carrying out their responsibilities under Rule 11 of the CPR Rules by
setting out general principles for dealing with requests for the disclosure of documents and electronic
information1 and for establishing procedures for the testimony of witnesses. The second purpose is to
a×ord to the parties to an arbitration agreement the opportunity to adopt, before or after a dispute arises,
certain modes of dealing with the disclosure of documents and the presentation of witnesses, as they may
select from Schedules 1, 2 and 3.
2.aThe tribunal is encouraged to direct the attention of the parties to this Protocol at the outset of the
arbitration and to draw upon it in organizing and managing the proceeding.
3.aReferences to CPR Rules are to the CPR Non-Administered Arbitration Rules e×ective November 1, 2007.
However, arbitrators are encouraged to draw upon this Protocol in organizing and managing arbitrations
under any of the CPR arbitration rules or under the rules of any other institution.
_________________________________
1a

As used herein, the term "documents" is intended to refer to all types of stored or recorded information,

whether in the form of physical documents or not, including electronic information.
Section 1.aaaaa DISCLOSURE OF DOCUMENTS
General Considerations

(a)aPhilosophy Underlying Document Disclosure
Whether or not the parties adopt any of the modes of disclosure as provided herein, parties whose
arbitrations are conducted under the CPR Rules should understand that CPR arbitrators are expected to
conduct proceedings before them in accordance with the general principle that arbitration be expeditious
and cost-e×ective as well as fundamentally fair. Consistent with this philosophy, it is expected that the
parties will ensure that their counsel appreciate that arbitration is not the place for an approach of “leave
no stone unturned,” and that zealous advocacy in arbitration must be tempered by an appreciation for the
need for speed and eÕciency. Since requests for information based on possible relevance are generally
incompatible with these goals, disclosure should be granted only as to items that are relevant and material
and for which a party has a substantial, demonstrable need in order to present its position. CPR arbitrators
should supervise any disclosure process actively to ensure that these goals are met.

(b)aAttorney-Client Privilege and Attorney-Work-Product Protection
No documents obtained through inadvertent disclosure of documents covered by the attorney-client
privilege or attorney work-product protection may be introduced in evidence and any documents so
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obtained must upon request of the party holding the privilege or work product protection, be returned
forthwith, unless such party expressly waives the privilege or work product protection. The arbitrators
should apply the provisions of applicable law that a×ord the greatest protection of attorney client
communications and work product documents.

(c)aParty-Agreed Disclosure
The parties to an arbitration may provide, in their agreement to arbitrate, or separately thereafter, for
certain modes of disclosure that they and the tribunal will follow. Suggested modes are set forth in
Schedule 1 hereto and may be agreed to by the parties in such language as the following:

“The parties agree that disclosure of documents shall be implemented by the tribunal consistently
with Mode [aaaaaaa ?> in Schedule 1 to the CPR Protocol on Disclosure of Documents and Presentation
of Witnesses in Commercial Arbitration.”
If the parties have agreed on the applicability of any one of such modes, the tribunal shall issue orders for
disclosure of documents pursuant to a time schedule and other reasonable conditions that are consistent
with the parties’ agreement. Any mode of disclosure so chosen by the parties shall be binding upon the
parties and the tribunal and shall govern the proceedings, unless all parties thereafter agree on a di×erent
form of disclosure. Disclosure of documents di×erent from that which is provided for in the mode of
disclosure selected by the parties may be ordered by the tribunal if it determines that there is a compelling
need for such disclosure.

(d)aDisclosure of Electronic Information
a(1)aa General Principles
In making rulings on disclosure, the tribunal should bear in mind the high cost and burdens associated with
compliance with requests for the disclosure of electronic information. It is frequently recognized that e-mail
and other electronically created documents found in the active or archived Òles of key witnesses or in
shared drives used in connection with the matter at issue are more readily accessible and less burdensome
to produce when sought pursuant to reasonably speciÒc requests. Production of electronic materials from
a wide range of users or custodians tends to be costly and burdensome and should be granted only upon a
showing of extraordinary need. Requests for back-up tapes, or fragmented or deleted Òles should only be
granted if the requesting party can demonstrate a reasonable likelihood that Òles were deliberately
destroyed or altered by a party in anticipation of litigation or arbitration and outside of that party’s
document-retention policies operated in good faith.
(2)aa Modes of Disclosure
In order to give themselves greater assurance of predictability as to the extent of disclosure of electronic
information, the parties may wish to provide, in their agreement to arbitrate or separately thereafter, for
certain modes of disclosure of electronic information as set out in Schedule 2, pursuant to such language
as the following:

“The parties agree that disclosure of electronic information shall be implemented by the tribunal
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consistently with Mode [aaaaaaa ?> in Schedule 2 to the CPR Protocol on Disclosure of Documents and
Presentation of Witnesses in Commercial Arbitration.
If the parties do not select a mode of disclosure for electronic documents under Schedule 2, the mode of
disclosure selected by the parties from Schedule 1 shall apply to both electronic information and nonelectronic documents.
(3)aa Preservation of Electronic Information
In view of the high cost and burden of preserving documents, particularly in the form of electronic
information, issues regarding the scope of the parties’ obligation to preserve documents for potential
disclosure in the arbitration should be dealt with at an early scheduling conference, or as soon as possible
thereafter. The parties’ preservation obligations should comport with the Schedule 2 mode of disclosure of
electronic information selected.a

(e)a Tribunal Orders for the Disclosure of Documents and Information
The arbitrators should ensure that they are suÕciently informed as to the issues to be determined, the
burden and costs of preserving and producing requested documents and other information, and the
relative value of the requested information to the issues to be determined, so as to enable the arbitrators
to make a fair decision as to the requested disclosure.
Whether or not the parties have selected one of the modes for disclosure in Schedules 1 and/or 2, the
tribunal, in making rulings on the disclosure of documents and information, should bear in mind the points
set forth below:
(1)aa Timing of Disclosure
The tribunal should establish a reasonable and expeditious timetable for disclosure. Any issues or
disagreements regarding disclosure should be identiÒed and resolved as early as possible, preferably at a
scheduling conference with the parties held early in the proceeding for the purpose of discussing the scope
and timing of disclosure, identifying areas of disagreement and adopting expeditious procedures for
resolving any such disagreements.aa
(2)aa Burdens versus BeneÒts
Arbitrators should carefully balance the likely value of documents requested against the cost and burdens,
both Ònancial and temporal, involved in producing the documents or information requested. Where the
costs and burdens of disclosure requested are likely to be substantial in comparison to the amount in
dispute or the need for the information to aid in resolving the dispute, the tribunal should ordinarily deny
such requests. If extraordinary circumstances justify production of the information, the tribunal should
condition disclosure on the requesting party’s paying to the requested party the reasonable costs of a
disclosure.
(3)a aDocuments for Use in Impeachment in Cross-examination
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Except for the purpose of impeaching the testimony of witnesses, the tribunal should not permit a party to
use in support of its case, at a hearing or otherwise, documents or electronic information unless the party
has presented them as part of its case or previously disclosed them. But the tribunal should not permit a
party to withhold documents or electronic information otherwise required to be disclosed on the basis that
the documents will be used by it for the impeachment of another party’s witnesses.
SCHEDULE 1
Modes of Disclosure
Mode A.a No disclosure of documents other than the disclosure, prior to the hearing, of documents that
each side will present in support of its case.
Mode B.a Disclosure provided for under Mode A together with pre-hearing disclosure of documents
essential to a matter of import in the proceeding for which a party has demonstrated a substantial need.
Mode C.a Disclosure provided for under Mode B together with disclosure, prior to the hearing, of
documents relating to issues in the case that are in the possession of persons who are noticed as witnesses
by the party requested to provide disclosure.
Mode D.a Pre hearing disclosure of documents regarding non-privileged matters that are relevant to any
party’s claim or defense, subject to limitations of reasonableness, duplication and undue burden.a
SCHEDULE 2
Modes of Disclosure of Electronic Information
Mode A.a Disclosure by each party limited to copies of electronic information to be presented in support of
that party’s case, in print-out or another reasonably usable form.
Mode B.a (1) Disclosure, in reasonably usable form, by each party of electronic information maintained by
no more than [specify number] of designated custodians. (2) Provision only of information created
between the date of the signing of the agreement that is the subject of the dispute and the date of the
Òling of the request for arbitration. (3) Disclosure of information from primary storage facilities only; no
information required to be disclosed from back up servers or back up tapes; no disclosure of information
from cell phones, PDAs, voicemails, etc. (4) No disclosure of information other than reasonably accessible
active data.aa
Mode C.a Same as Mode B, but covering a larger number of custodians [specify number] and a wider time
period [to be speciÒed]. The parties may also agree to permit upon a showing of special need and
relevance disclosure of deleted, fragmented or other information diÕcult to obtain other than through
forensic means.
Mode D.a Disclosure of electronic information regarding non-privileged matters that are relevant to any
party’s claim or defense, subject to limitations of reasonableness, duplicativeness and undue burden.a
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Parties selecting Modes B, C, or D agree to meet and confer, prior to an initial scheduling conference with
the tribunal, concerning the speciÒc modalities and timetable for electronic information disclosure.
Section 2.aaaaaa PRESENTATION OF WITNESSES
The CPR Non-Administered Arbitration Rules provide that the testimony of witnesses “may be presented in
written and/or oral form as the Tribunal may determine is appropriate.” Rule 12.2.a

(a)aa aTestimony of Witnesses in Written Form (Witness Statements)
Witness statements are detailed presentations in writing of the testimony, including references to
documents that are also presented, that a witness would give if questioned before the tribunal. These
statements are exchanged prior to the presentation of oral evidence at a hearing. Witnesses then appear at
the hearing to be questioned concerning their written statements.
Witness statements have been found to save considerable time that would otherwise be spent in hearings
before the tribunal and o×er other advantages as well:a They serve to eliminate surprise, narrow the issues
and permit more focused questioning of the witness at the hearings. They may also eliminate the need for
oral testimony from uncontroversial or distant witnesses. Witness statements also allow the arbitrators
and the parties to become acquainted with material facts in advance of the hearing, and they may
therefore promote settlement.
The use of witness statements is referred to in the rules of the major international arbitral institutions, in
the UNCITRAL Arbitration Rules and in the IBA Rules on the Taking of Evidence in International Commercial
Arbitration.
The following are procedures that generally apply to the use of witness statements:
1.aEach statement should be signed by the witness, contain an aÕrmation of its truth and be suÕciently
detailed to constitute the entire evidence of that witness.
2.aEach witness who has provided a statement must appear for examination at the evidentiary hearing by
the opposing parties and the tribunal unless the parties and the tribunal agree otherwise. The tribunal may
disregard the statement of any witness who fails to appear in support of it.
3.aThe parties may agree or the tribunal may direct that the witness statement shall serve as the direct
testimony of the witness. In that event, the witness should, at a hearing before the tribunal, swear or aÕrm
to tell the truth, conÒrm her/his witness statement following an opportunity to make any needed
corrections to the statement and then be subject to cross-examination.a However, absent party agreement,
the tribunal may consider whether to permit witnesses who have submitted a statement to respond to
questions from the sponsoring party before being cross-examined so long as this oral testimony is brief
and does not introduce matters not contained in the written statement. This allows the witness to “warm to
the seat” and permits the tribunal to hear the witness testify in her/his own words.
4.aThe tribunal may wish to explore with the parties alternative forms of witness statements. Although such
statements are commonly submitted in narrative form, they may also be submitted in question and answer
format, as they are in some administrative proceedings in the United States. Testimony submitted in
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question and answer format is potentially more interesting and persuasive than a narrative text and more
nearly replicates the presentation of oral testimony.
5.aThe tribunal should also explore with the parties whether witness statements are to be submitted
simultaneously or sequentially, as well as the need for reply or rejoinder submissions.
6.aA party may elect, a reasonable time prior to the hearing, not to question a witness presented by an
opposing party. In such event, the tribunal should consider whether it wishes to have the witness appear
before it for questioning by members of the tribunal.

(b)a Testimony of Witnesses in Oral Form
In the absence of a witness statement, the testimony of a witness is presented at a hearing through
questioning by counsel and the tribunal. Since the oral process permits the witness to present the evidence
in her/his own words, the tribunal may beneÒt, especially where the credibility of a witness is important,
from having the opportunity to observe the demeanor of witness in presenting his or her position in the
case.

(c)a Depositions
Depositions are recorded sessions at which witnesses are questioned by the parties outside the presence
of the tribunal, enabling the parties to obtain information from witnesses in advance of their testifying at
the hearings.a Depositions should be permitted only where the testimony is expected to be material to the
outcome of the case and where one or more of the following exigent circumstances apply: Witness
statements are not being used, the parties agree to the taking of the deposition and/or the witness may not
be available to testify, in person or by telecommunication, before the tribunal. The tribunal should impose
strict limits on the number and length of any depositions allowed. Deposition transcripts may, as the
tribunal determines, be used at hearings or otherwise be made part of the record before the tribunal.

(d)a Determining the Appropriate Forms of Witness Evidence
The tribunal in its agenda for the initial pre-hearing conference should call to the attention of the parties
the options for the presentation of witness testimony and should explore those options with the parties at
the conference. The “Modes of Presenting Witnesses” set forth on Schedule 3, to the extent not previously
agreed on by the parties, may be useful for this purpose. See Section 2(h) below. Any of the “modes” or
variants of them can be e×ective methods for the presentation of witness testimony depending upon the
circumstances of the particular case. Any procedure elected should be applied consistently with the
expectations of the parties and their counsel and with the cost-e×ective resolution of the dispute.

(e)a Presentations by Party-Appointed Experts
Although the tribunal is empowered to appoint neutral experts, this authority appears to have been
seldom employed. Instead, the prevailing practice is for the parties to present the evidence of experts
retained by them in support of their positions.
The following procedures may be applied to the use of party-appointed experts.
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1.aAt the initial conference with the parties, the tribunal should ascertain whether the parties intend to
present the evidence of expert witnesses and, if so, establish a schedule for the submission of expert
reports.
2.aEach expert witness should submit a signed report, setting forth the facts considered and conclusions
reached in suÕcient detail to serve as the entire evidence of the expert, together with a curriculum vitae or
other biographical information describing the qualiÒcations and experience of the witness.
3.aThe tribunal should discuss with the parties whether expert reports will be submitted simultaneously or
sequentially, and whether there will be a need for reply or rejoinder submissions from the experts.
4aEach expert who has submitted a report must appear at a hearing before the tribunal unless the parties
agree otherwise and the tribunal accepts this agreement. The tribunal may disregard the report of an
expert who fails to appear at a hearing.
5.aThe tribunal may wish to consider directing that, within a speciÒed period of time after the exchange of
expert reports, opposing experts on the same issues meet and confer, without the parties or their counsel
and prior to the submission of any reply expert reports, for the purpose of narrowing the scope of disputed
issues among the experts.
6.aThe sequencing of expert testimony may be important. In order to avoid having experts on the same
issue testify days or weeks apart, the tribunal may wish to arrange for such witnesses to testify suÕciently
close to one another in time to enable the tribunal most e×ectively to consider the subjects of their
testimony.

(f)a Hearings
As a supplement to the applicable arbitration rules, the following procedures may also apply to the conduct
of hearings:
1.aThe tribunal should require every witness to aÕrm, in a manner determined appropriate by the tribunal,
that she or he is telling the truth. If the witness has submitted a witness statement or expert report, he or
she should conÒrm the statement or report and note any corrections to it. In the tribunal’s discretion the
witness whose testimony has been presented in writing may thereafter be brieÓy questioned by the party
presenting the witness, provided that no new testimony other than corrections is presented in this way.
2.aThe tribunal may consider whether to direct that expert or fact witnesses appear before them at the
same time for questioning, in a process known as “witness conferencing.” A typical application is for expert
witnesses to provide their written or oral testimony separately and then appear jointly for further
questioning by the tribunal and counsel.

(g)a Cross examination of Witnesses
Any witness whose testimony is received by the tribunal must be made available for examination by other
parties and the tribunal. The form and length of cross examination should be such as to a×ord a fair
opportunity for the testimony of a witness to be fully clariÒed and/or challenged.
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(h)a Party-Agreed Procedures for the Presentation of Witnesses
The parties to an arbitration may provide, in their agreement to arbitrate, or separately thereafter (as in an
initial conference with the tribunal – see paragraph (d) above), for certain modes of witness presentation
that they and the tribunal will follow. Suggested modes are set forth in Schedule 3 hereto and may be
agreed to by the parties in such language as the following:

“The parties agree that the presentation of witnesses shall be implemented by the tribunal
consistently with Mode [aaaa ?> concerning witness presentation selected from Schedule 3 to the CPR
Protocol on Disclosure of Documents and Presentation of Witnesses in Commercial Arbitration.”
If the parties have agreed on the applicability of any one of such modes, the tribunal shall issue orders and
shall conduct the proceeding consistently with the parties’ agreement. Any agreed mode of witness
presentation shall be binding on the parties and the tribunal and shall govern the proceedings, unless all
parties thereafter agree on a di×erent form of witness presentation. The tribunal may direct the use of
procedures apart from the mode of presentation selected by the parties if it determines that there is a
compelling need for such procedure.
SCHEDULE 3
Modes of Presenting Witnesses
Mode A.aa Submission in advance of the hearing of a written statement from each witness on whose
testimony a party relies, suÕcient to serve as that witness’s entire evidence, supplemented, at the option of
the party presenting the witness, by short oral testimony by the witness before being cross-examined on
matters not outside the written statement. No depositions of witnesses who have submitted statements.
Mode B.aa No witness statements. Direct testimony presented orally at the hearing. No depositions of
witnesses.
Mode C.aa As in Mode B, except depositions as allowed by the tribunal or as agreed by the parties, but in
either event subject to such limitations as the tribunal may deem appropriate.
a
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Introduction
This annotated model federal arbitration witness summons (so titled because
the Federal Arbitration Act (“FAA”) uses the term “summon” rather than
“subpoena” in Section 7) brings together in one resource guidance on law and
practice in regard to the issuance by arbitrators of compulsory process for evidence
to be obtained from non-party witnesses.1 A major impetus for this project was the
amendment of Rule 45 of the Federal Rules of Civil Procedure in December 2013,
which in relevant part provided for nationwide service of a federal judicial
subpoena. By implication, a federal arbitral witness summons, which per FAA
Section 7 is to be served in the same manner as a federal judicial subpoena, now
may be served nationwide. The consequences are likely to be (i) more extensive
proposed and actual use of arbitral subpoenas than was the case when an arbitrator
could compel attendance only of a witness found within 100 miles of the place of
arbitration, and (ii) a greater frequency of litigation concerning the witness’s duty
of compliance.
The structure of this document, as the Table of Contents indicates, is to
provide a Model Summons and a series of annotations that discuss applicable law
and/or issues of practice and policy. The annotations are keyed to aspects of the
Model Summons by footnotes (or hyperlinks) in the Model Summons, so the
reader can readily refer to the analysis that underlies the various components of the
Model Summons.

1

The subject of non-party evidence in international arbitration has been addressed in two
recent reports by the International Commercial Disputes Committee of the New York
City Bar Association. See Obtaining Discovery from Non-Parties in International
Arbitration in the United States, 20 Am. Rev. Int’l Arb. 421 (2009); 28 U.S.C. § 1782 as
a Means of Obtaining Discovery in Aid of International Commercial Arbitration ─
Applicability and Best Practices, http://www.nycbar.org/pdf/report/1782_Report.pdf
(2008).
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CASE NO. [if applicable]2
[OPTIONAL: CAPTION IDENTIFYING THE PROVIDER ORGANIZATION AND/OR
APPLICABLE RULES OF ARBITRATION]

IN THE MATTER OF AN ARBITRATION
BETWEEN:
X COMPANY, INC.,
Claimant,
And
Y LLC,
Respondent.
ARBITRATION SUMMONS3 TO TESTIFY AND PRESENT DOCUMENTARY
EVIDENCE AT AN ARBITRATION HEARING4

TO:

[J. Smith]5
[Z Corporation]6
[address]
[City], [State]7

By the authority conferred on the undersigned arbitrators8 by Section 7 of
the United States Arbitration Act (9 U.S.C. § 7), you are hereby SUMMONED to
2

See Annotation L (Procedure in Regard to Arbitral Subpoenas Governed by FAA Section
7).

3

See Annotation A (Denomination as “Witness Summons”).

4

See Annotation K (Arbitral Role in Deciding Enforceability of Subpoenas).

5

See Annotation B (Natural Person As Witness Summons Recipient).

6

See Annotation J (Arbitral Subpoena Based on FRCP 30(b)(6)).

7

See Annotation C (Location of the Witness/Nationwide Service).
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attend as a witness at a hearing before one or more of the undersigned arbitrators 9
to be held on [insert date providing reasonable notice] at 10:00 a.m. at the offices
of the [X Law Firm], [insert address], [City], [State],10 and to bring with you to the
hearing the documents identified in Schedule A annexed to this SUMMONS.11
Provided that this SUMMONS has been served upon you in the same
manner as is required of a judicial subpoena under Rule 45 of the Federal Rules of
Civil Procedure,12 then if you shall refuse or neglect to obey this SUMMONS,
upon petition the United States District Court for the District of [State]13 or a
competent court of the State of [State]14 may compel your attendance, or punish
you for contempt in the same manner provided by law for securing the attendance
of witnesses or their punishment for neglect or refusal to attend in the courts of the
United States.
You may address questions concerning this SUMMONS to the attorneys [or
the Case Manager [if applicable]]15 identified below. Any application by you to
quash or modify this SUMMONS in whole or in part should be addressed to the
arbitral tribunal16 in writing [and sent via the Case Manager [if applicable]], with
copies to counsel for the parties, except that a motion upon the ground that the
SUMMONS is unenforceable under Section 7 of the U.S. Arbitration Act may also

8

See Annotation D (Who May Issue a Subpoena).

9

See Annotation E (Viability of Pre-Hearing Discovery Subpoenas).

10

See Annotation F (Place of Hearing).

11

See Annotation G (Scope of “Duces Tecum” Witness Summons).

12

See Annotation C (Location of the Witness/Nationwide Service).

13

See Annotation F (Place of Hearing).

14

See Annotation H (Subject-Matter Jurisdiction to Enforce Witness Summons).

15

The Model encourages the witness to communicate with counsel for the parties and the
Case Manager, if applicable, to avoid ex parte communications between the witness and
the arbitral tribunal.

16

See Annotation I (Proper Setting for Witness to Raise Objections)
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be addressed to the United States District Court for the District of [State] or a
competent court of the State of [State].17
The attorneys for the Claimant in this arbitration are [identify firm] (attn.
[responsible attorney]), [address] [phone] [email address].
The attorneys for the Respondent in this arbitration are [identify firm] (attn.
[responsible attorney]), [address] [phone] [email address].
[The Case Manager [if applicable] is [identify] [phone] [email address].]

Dated: [Month] [Day], [Year]

[name], Arbitrator
[Address]

17

[name] Presiding
Arbitrator
[Address]

[name], Arbitrator
[Address]

Annotation H (Subject-Matter Jurisdiction to Enforce Witness Summons).
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Annotation A: Denomination as “Witness Summons”
FAA Section 7 refers to the compulsory process issued by an arbitrator as a
“summons” and states that it should be served “in the same manner as subpoenas.”
We therefore make this formal distinction in the text of the Model Summons. In
our annotations, however, we use interchangeably the terms “summons” and
“subpoena” to refer to an arbitrator’s compulsory process to a non-party witness.

-4-
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Annotation B: Natural Person as Witness Summons Recipient
It is recommended to identify a natural person as the witness whenever
possible. In a judicial proceeding, a party might in discovery serve a subpoena
based on Rule 30(b)(6) of the Federal Rules of Civil Procedure (“FRCP”) and
require the corporate recipient to identify a representative to testify. Uncertainty
exists about whether such an approach is permissible in arbitration. For further
explanation, see Annotation J (Arbitral Subpoena Based on FRCP 30(b)(6)).

-5-
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Annotation C: Location of the Witness/Nationwide Service
The Summons may be issued to a witness residing at a considerable distance
from the place of the arbitration. This is the consequence of amendments to Rule
45 of the Federal Rules of Civil Procedure (“FRCP”) in December 2013 that
provide for nationwide service of process of a judicial subpoena. See Annotation F
(Place of Hearing).

Section 7 of the FAA provides that the arbitral witness

summons “shall be served in the same manner as subpoenas to appear and testify
before the court.” FRCP 45(b)(2) as amended December 1, 2013 provides that “[a]
subpoena may be served at any place within the United States.”

-6-
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Annotation D: Who May Issue a Subpoena
Statutory background. Section 7 of the FAA provides that “the arbitrators,
or a majority of them” (emphasis supplied) may “summon in writing any person to
attend before them or any of them.”

Section 7 further provides that “[said]

summons shall issue in the name of the arbitrator or arbitrators, or a majority of
them.” Section 7 therefore provides no authority for the issuance by counsel of a
summons or subpoena, signed by such counsel, for a party to testify or produce
records in an arbitration. In this respect Section 7 of the FAA differs from Section
7505 of the New York Civil Practice Law and Rules (“CPLR”), which provides:
“An arbitrator and any attorney of record in the arbitration proceeding has the
power to issue subpoenas” (emphasis supplied).
Caselaw. Federal court decisions suggest, even if they do not squarely hold,
that state laws and rules conferring power on attorneys to issue subpoenas are not
applicable in an arbitration to which the FAA applies , at least unless the parties
have expressly agreed upon use of state law rules of arbitral procedure. See, e.g.,
Nat’l Broadcasting Co. v. Bear Stearns & Co., 165 F.3d 184, 187 (2d Cir. 1999)
(Section 7 “explicitly confers authority only upon arbitrators; by necessary
implication, the parties to an arbitration may not employ this provision to
subpoena documents and witnesses”); St. Mary’s Med. Center v. Disco Aluminum
-7-

405

Prods., 969 F.2d 585, 591 (7th Cir. 1992); Burton v. Bush, 614 F.2d 389, 390 (4th
Cir. 1980); Kenney, Becker LLP v. Kenney, 2008 WL 681452, at *2 (S.D.N.Y.
Mar. 10, 2008) (citing NBC for the proposition that “under the Federal Arbitration
Act . . . only arbitrators – and not parties to an arbitration – have the authority to
issue subpoenas”); Suratt v. Merrill Lynch, Pierce Fenner & Smith, Inc., 2003 WL
24166190, at *2 (S.D. Fla. July 31, 2003) (granting motion to quash attorneyissued subpoena because “[t]he FAA does not allow attorney-issued subpoenas in
arbitration actions”).

To the extent these cases held that an attorney-issued

subpoena was improper, they did so on the basis that FAA Section 7 did not
provide for it.
But these courts were not asked to find that a state law or rule allowing
attorney-issued subpoenas in arbitration was pre-empted by the FAA. No federal
court, to our knowledge, has directly answered the question whether FAA Section
7 pre-empts state arbitration rules concerning the powers of arbitrators or parties to
issues subpoenas to non-parties for evidence to be used in an arbitration. Thus if
an attorney in a New York-seated arbitration issued a subpoena upon the purported
authority of CPLR 7505, in a case involving interstate or international commerce,
it would apparently be a question of first impression in the Second Circuit whether
CPLR 7505 is pre-empted by FAA Section 7.
-8-
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Party agreement on state procedures. Federal case law suggests that one
approach that may authorize use of state law procedures in an FAA arbitration
would be for the parties to agree to such procedures, thereby triggering the federal
policy in favor of enforcing the parties’ agreed-upon procedures.

See

Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 63-64 (1995)
(generic choice-of-New-York-law clause in contract containing arbitration clause
to which the FAA applies should be construed to make applicable only substantive
principles of New York law and not New York law restricting the powers of
arbitrators); Volt Info. Sciences, Inc. v. Board of Trustees of Leland Stanford Univ.,
489 U.S. 468, 476 (1989) (FAA does not reflect congressional intent to occupy the
entire field of arbitration, and FAA does not prevent enforcement of agreements to
arbitrate under rules different from those set forth in the FAA itself); Savers Prop.
& Cas. Ins. Co. v. Nat’l Union Fire Ins. Co., 748 F.3d 708, 715-16 (6th Cir. 2014)
(“Although the FAA generally preempts inconsistent state laws and governs all
aspects of arbitrations concerning ‘transaction[s] involving commerce,’ parties
may agree to abide by state rules of arbitration, and ‘enforcing those rules
according to the terms of the agreement is fully consistent with the goals of the
FAA’”); Bacardi Int’l Ltd. v. V. Suarez & Co., 719 F.3d 1, 13 n.16 (1st Cir. 2013)
(“[T]o use local arbitration rules instead of the FAA, the contract must say so
-9-
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unequivocally”); Ario v. Underwriting Members of Syndicate 53 at Lloyd’s, 618
F.3d 277, 288 (3d Cir. 2010) (“We have interpreted the FAA and Volt to mean that
‘parties [may] contract to arbitrate pursuant to arbitration rules or procedures
borrowed from state law, [and] the federal policy is satisfied so long as their
agreement is enforced.’”).

-10-
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Annotation E: Viability of Pre-Hearing Discovery Subpoenas
Federal court decisions addressing pre-hearing document discovery.
Some federal courts of appeals have interpreted the text of Section 7 to require the
appearance of the witness at a hearing before one or more members of the arbitral
tribunal, and thus have concluded that Section 7 does not permit a documents-only
arbitral subpoena for pre-hearing production of documents by a non-party witness.
This was the position taken by the Third Circuit (in an opinion authored by then
Circuit Judge Samuel Alito) in Hay Group, Inc. v. E.B.S. Acquisition Corp., 360
F.3d 404 (3d Cir. 2004). The Second Circuit agreed with the Third Circuit in Life
Receivables Trust v. Syndicate 102 at Lloyd’s of London, 549 F.3d 210 (2d Cir.
2008).
The implication of the reasoning in both decisions – that the language of
Section 7 requires the attendance of a witness at a hearing before one or more
arbitrators – is that Section 7 also precludes an arbitral subpoena for a pre-hearing
discovery deposition, but this issue was not directly presented in either case. Both
of these courts rejected the view adopted by the Eighth Circuit that, under Section
7, “implicit in an arbitration panel’s power to subpoena relevant documents for
production at a hearing is the power to order the production of relevant documents
for review by a party prior to the hearing.” In Re Sec. Life Ins. of Am., 228 F.3d
-11-
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865, 870-71 (8th Cir. 2000). The Second and Third Circuits also rejected the view
adopted by the Fourth Circuit that, while Section 7 generally precludes discovery
subpoenas, discovery subpoenas may be allowed exceptionally upon a showing of
special need or hardship. COMSAT Corp. v. Nat’l Sci. Found., 190 F.3d 269, 276
(4th Cir. 1999).
For federal cases that follow Life Receivables and Hay Group and deny
enforcement of pre-hearing discovery outside the presence of an arbitrator, see
Chicago Bridge & Iron Co. v. TRC Acquisition, LLC, 2014 WL 3796395 (E.D. La.
July 29, 2014); Ware v. C.D. Peacock, Inc., 2010 WL 1856021 (N.D. Ill. May 7,
2010); Empire Fin. Group v. Pension Fin. Servs., Inc., 2010 WL 742579 (N.D.
Tex. Mar. 3, 2010); Kennedy v. Am. Express Travel Related Servs., 646 F. Supp.
2d 1342 (S.D. Fla. 2009). For a district court case following the Eighth Circuit
position that the power to require pre-hearing discovery is implicit in Section 7, see
Ferry Holding Corp. v. GIS Marine, LLC, 2012 WL 88196, at *2-3 (E.D. Mo. Jan.
11, 2012). An older case predating the emergence of the conflict between the
Circuit courts finds the position that arbitrators may not order pre-hearing nonparty discovery to be “unfounded.” See Stanton v. Paine Webber Jackson &
Curtis, Inc., 685 F. Supp. 1241, 1243 (S.D. Fla. 1988).

-12-
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New York State court decisions addressing pre-hearing document
discovery. The Appellate Division of New York Supreme Court, First Department,
in a 2005 case (pre-dating Life Receivables) held that in a case governed by the
FAA, it would apply Section 7 to permit discovery depositions of non-parties
pursuant to a summons “where there is a showing of ‘special need or hardship,’
such as where the information sought is otherwise unavailable.” ImClone Sys. Inc.
v. Waksal, 22 A.D.3d 387, 388 (1st Dep’t 2005). The Court stated that it would
adhere to this view “in the absence of a decision of the United States Supreme
Court or unanimity among the lower federal courts.” Id. We are not aware of any
New York State appellate decision after Life Receivables that either follows or
overrules ImClone in light of Life Receivables. At least one New York State trial
court has followed Imclone after and notwithstanding Life Receivables, finding that
pre-hearing document discovery by subpoena under FAA Section 7 to a non-party
may be ordered upon a showing of special need or hardship (although in that case
the court found that this test was not satisfied). Connectu v. Quinn Emanuel
Urquhart Oliver & Hedges, No. 602082/08, slip op. at 10 (Sup. Ct. N.Y. Cnty.
Mar. 11, 2010).
Implications of federal-state split in New York. For New York practitioners,
the divergence between the position of the Appellate Division of the New York
-13-
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Supreme Court and the Second Circuit, if it continues, may be significant, as many
Section 7 subpoenas in domestic cases involving interstate commerce may have to
be enforced in the New York courts because federal subject matter jurisdiction is
absent. See, e.g., Stolt-Nielsen SA v. Celanese AG, 430 F.3d 567, 572 (2d Cir.
2005) (holding that Section 7 of the FAA does not, by virtue of its reference to
federal district courts as courts that may compel compliance, create federal
question subject matter jurisdiction for enforcement of subpoenas in FAAgoverned arbitrations, and that Section 7, like other provisions of FAA Chapter 1,
requires an independent basis for federal subject matter jurisdiction).

See

Annotation H (Subject-Matter Jurisdiction to Enforce Arbitral Witness Summons).
Practice question: how should a tribunal conduct document production?
Assuming that a tribunal adopts the position in Life Receivables and Hay Group, a
practice question is presented: How should the tribunal conduct the procurement
of documents from the non-party witness if the parties and witness do not agree?
(If there is agreement, the non-party often will elect to avoid the inconvenience of
a testimonial appearance by a documents custodian by delivering the requested
documents to counsel for the parties. Thus pre-hearing non-party discovery may
often occur simply because it is the path of least resistance).

-14-
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The Model Summons contemplates that, absent agreement of the parties, the
documents sought will be received into evidence in conjunction with testimony
from a non-party witness at a hearing at which the parties and one or more
members of the tribunal would be present. We believe this is required by the text
of Section 7, which contemplates that document production should be an adjunct to
the testimony of a witness. This interpretation of Section 7 is supported by the fact
that, as the Third Circuit in Hay Group observed, the forerunner of modern Rule
45 of the Federal Rules of Civil Procedure (“FRCP”) as it was at the time Section 7
was adopted did not permit a documents-only subpoena.
Tribunals retain discretion, however, to conduct a witness hearing in any
fashion that comports with due process and so it is not inevitable that the physical
presence of the arbitrator and the witness in the same place is necessary. If the
parties waive cross-examination, the witness’s testimony could be presented
through a witness statement or declaration. There should be no obstacle to the
fulfillment of the testimonial requirement, if the witness consents, via a telephonic
or video-conferenced hearing during which the documents are received by an

-15-
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electronic submission.18 In order to comply with the view that this is not discovery
but a hearing preceding the final merits hearing, the tribunal should receive the
documents as evidence and may then rely upon them in an award whether or not
the parties in their further submissions refer to them.
In practice, arbitrators will continue to be asked to issue pre-hearing
subpoenas for discovery, especially when the witness resides in a location within a
federal judicial circuit that either takes an approach to Section 7 that permits an
arbitral summons for discovery in at least some instances (e.g., the Fourth and
Eighth Circuits) or has not taken a position on the question. We believe the
Second and Third Circuit decisions are well reasoned, and faithful to the text of
Section 7, and that in practice it makes sense for arbitrators to issue witness
summonses that conform to the evidentiary-hearing model. The Model Summons
is therefore structured along those lines. If the witness agrees to a discovery-like
procedure, the interests of the party that sought compulsory discovery are not
prejudiced, and the subpoena functions as a sort of predictable back-up method for
obtaining the non-party’s evidence.

18

As we discuss in Annotation F, while we believe that taking testimony telephonically or
by videoconference does not require a witness to consent, it may be prudent to obtain that
consent where possible.

-16-
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Subpoenas for pre-hearing witness testimony. In the Life Receivables and
Hay Group cases, the Second and Third Circuits, respectively, reversed orders of
the district courts that had enforced subpoenas for pre-hearing document
production by non-party witnesses.

The decisions therefore implied that a

subpoena requiring pre-hearing document production at a hearing held in the
presence of one or more of the arbitrators would be enforceable. But the question
of enforceability of a subpoena for witness testimony was not directly involved in
the Life Receivables and Hay Group cases, and therefore those decisions did not
squarely answer the question of whether Section 7 permits a non-party subpoena
for witness testimony at a proceeding held in the presence of one or more
arbitrators that is not the arbitration hearing on the merits.
Prior to Life Receivables, the Second Circuit in Stolt-Nielsen SA v. Celanese
AG, 430 F.3d 567, 577 (2d Cir. 2005), had affirmed enforcement of a subpoena for
witness testimony at a hearing before the arbitrators to be held prior to the
arbitration merits hearing, and rejected the contention that the pre-merits timing of
the non-party witness hearing converted the proceeding into a deposition not
permitted under Section 7. The Second Circuit held that “there is nothing in the
language of Section 7 that requires, or even suggests,” that the non-party witness
may only be required to attend and testify at the merits hearing. Id. at 579-80.
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Based upon Life Receivables and/or Hay Group, arbitral subpoenas that
specifically required a witness to appear and give testimony at a pre-merits hearing
have been enforced. E.g., Bailey Shipping Ltd. v. Am. Bureau of Shipping, 2014
WL 3605606 (S.D.N.Y. July 18, 2014); In re Nat’l Fin. Partners Corp., 2009 WL
1097338 (E.D. Pa. April 21, 2009).
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Annotation F: Place of Hearing
The Model Summons envisions that the arbitrators will convene a hearing to
secure the testimony of a witness (or receive documents) at or near the place where
the witness is located, rather than at the place of arbitration. This procedure results
from the interplay of the nationwide service of process provisions of Rule 45 of the
Federal Rules of Civil Procedure (“FRCP”), the limitations in that Rule on how far
a witness may be compelled to travel and the language of FAA Section 7 that calls
for the summons to be enforced by “the United States district court for the district
in which such arbitrators, or a majority of them, are sitting.”
Nationwide service of process and distant witnesses.

FAA Section 7

provides in part that the arbitral witness summons “shall be served in the same
manner as subpoenas to appear and testify before the court.” As amended effective
December 1, 2013, FRCP 45(b)(2) provides that a judicial subpoena may be served
anywhere in the United States. Previously the subpoena could be served only
within the judicial district of the issuing court, within 100 miles of the courthouse
of the issuing court, or state-wide where the judicial district was within a state
whose civil procedure law provided for state-wide service of process.

The

new

availability of nationwide service of process has implications for a witness
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summons issued by an arbitral tribunal under FAA Section 7 to a witness located at
a considerable distance from the seat of the arbitration.
If the witness does not indicate willingness to comply, the arbitral summons
served in a far-flung corner of the country with the benefit of the new Rule 45
provision for nationwide service of process may need to be enforced by the federal
court or a competent state court in the judicial district where the arbitrators are
“sitting.”

See Annotation H (Subject-Matter Jurisdiction to Enforce Arbitral

Witness Summons). Section 7 states: “[T]he United States district court for the
district in which such arbitrators, or a majority of them, are sitting may compel the
attendance of such person or persons before said arbitrator or arbitrators, or punish
said person or persons for contempt in the same manner provided by law for
securing the attendance of witnesses or their punishment for neglect or refusal to
attend in the courts of the United States.” (Emphasis added.)
Court decisions on place of hearing prior to nationwide service rule. The
new statutory authorization for nationwide service of process clears at least one
procedural hurdle to such enforcement: that there must be statutory authorization
for the service of process as a precondition to personal jurisdiction over the witness
in the enforcing federal district court. That was a problem under FAA Section 7
before the recent Rule 45 amendment.
-20-
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Trammochem, 451 F.3d 89 (2d Cir. 2006), an arbitral tribunal sitting in New York
issued a subpoena to a Houston witness calling for production of documents at a
Houston location. When the witness ignored the subpoena, a motion to compel
compliance was made in the U.S. District Court for the Southern District of New
York, the motion was granted, and the Houston witness appealed on grounds that
the New York federal district court lacked personal jurisdiction. The Second
Circuit agreed, holding that personal jurisdiction over the Houston witness could
not exist because FAA Section 7 in conformity with Rule 45 did not authorize a
New York-based arbitral tribunal summons to be validly served on a Houston
witness in Houston, just as Rule 45 would not allow a Southern District of New
York trial subpoena to be validly served on a Houston witness in Houston.
A similar outcome occurred in Legion Ins. Co. v. John Hancock Mutual Life
Ins. Co., 33 Fed. Appx. 26 (3d Cir. April 11, 2002). There, the Third Circuit held
that the U.S. District Court for the Eastern District of Pennsylvania did not have
power to enforce a subpoena, issued by an arbitral tribunal in Philadelphia,
directed to a non-party witness located in Florida, which required the witness to
appear for deposition in Florida and to bring with him certain documents and
papers. The Court relied on the language in Section 7 that arbitration subpoenas
“shall be served in the same manner as subpoenas to appear and testify before the
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court,” and held: “In light of the territorial limits imposed by Rule 45 upon the
service of subpoenas, we conclude that the District Court did not commit error in
denying John Hancock’s motion to enforce the arbitration subpoena.” Id. at 28.
Remaining limits on personal jurisdiction. Rule 45(b)(2) as amended to
permit nationwide service of a judicial subpoena, and by extension nationwide
service of an arbitral summons to a non-party witness, solves the threshold
personal jurisdiction problem found to exist in Dynegy and in Legion Insurance.
But this does not mean that the federal district court at the seat of the arbitration
will always have personal jurisdiction over a witness upon whom valid personal
service of the arbitral summons has been made.

Statutory authorization for

nationwide service of process is a necessary step to establish personal jurisdiction,
but there are two more steps: personal jurisdiction must be available under the law
of the state in which the district court is located, and if that law extends personal
jurisdiction to the federal Constitutional limit, the subpoena must also comport
with due process under the U.S. Constitution. See Licci v. Lebanese Canadian
Bank, 673 F.3d 50, 60-61 (2d Cir. 2012).
Now that nationwide service of an arbitral summons is possible, two
questions linked to personal jurisdiction over the non-party witness for
enforcement purposes arise:
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1) Can an arbitral summons require the witness to appear at a hearing at the
place of arbitration even though it is far distant from his or her domicile?
2) If the summons calls for a hearing near the domicile of the witness, with
arbitrators in attendance, do the local courts have power under Section 7 to enforce
compliance?
Can a summons require the witness to travel to the place of arbitration?
On the first question, as to where the witness might be required to attend a hearing,
the Rule 45 amendments have not fundamentally changed the Rule’s geographic
boundaries for the place of compliance, but merely consolidate them in amended
Rule 45(c). Rule 45(c)(1) now provides, “A subpoena may command a person to
attend a trial, hearing, or deposition only as follows: (A) within 100 miles of
where the person resides, is employed, or regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly transacts
business in person, if the person (i) is a party or a party’s officer; or (ii) is
commanded to attend a trial and would not incur substantial expense.” Thus, an
arbitral summons cannot properly call for a non-party witness to travel to a hearing
more than 100 miles from where the witness resides, is employed or regularly
transacts business, except that the witness can be required to travel further within
the state if the witness would not incur substantial expense.
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What court enforces the summons?

As for the enforcing court, the

amendments to Rule 45 now make it clear that the federal district court at the place
of compliance with a judicial subpoena is the court in which enforcement should
be sought, unless that court elects to transfer the enforcement case to the federal
district where the action is pending. This effects no real change in judicial practice
as to enforcement, except that previously the federal district court at the place of
compliance was the court in whose name a judicial subpoena for pre-trial
discovery was issued by an attorney as an “officer of the court,” and now such a
subpoena is issued in the name of the federal district court where the action is
pending. In parallel to federal judicial subpoena practice, we believe that the
federal district court at the place of proposed compliance with the arbitral
subpoena (or a state court if there is no basis for federal subject-matter jurisdiction,
see Annotation H (Subject-Matter Jurisdiction to Enforce Arbitral Witness
Summons)) should be the enforcement court.
Limitations in FAA Section 7 on where the witness hearing can take place.
The question arises whether an arbitral summons can call for attendance at a
hearing to be held at a place other than the seat/locale of the arbitration. As
illustrated by the Dynegy and Legion Insurance cases, before the December 1,
2013 amendment, Rule 45’s territorial limitation on service of process answered
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the place-of-compliance question, making it impossible to secure non-party
evidence from witnesses not within striking distance of the place of arbitration.
But now that an arbitral summons, like a federal subpoena, may be served
nationwide, the question is squarely presented whether there are territorial limits
on where a witness served with an arbitral summons may be required to appear to
give evidence in the arbitration.
Section 7 lodges power to enforce the arbitral summons by an order
compelling the witness to appear, or by an order of contempt for non-compliance,
in “the United States district court for the district in which such arbitrators, or a
majority of them, are sitting.” If the arbitrators (or a majority of them) elect to
convene a hearing in the district where the witness resides, there is no obstacle to
personal jurisdiction over the witness in the local federal district court, and that
court (provided it has subject-matter jurisdiction (Annotation H)) may enforce the
subpoena under Section 7 if the arbitrators “are sitting” in that district. Federal
courts to our knowledge have not considered this question. In the case of a federal
judicial discovery subpoena, whether for documents or a deposition, amended Rule
45 specifically provides that the enforcement court shall be the federal district
court embracing the place of residence or employment of the witness. If that is the
correct paradigm for arbitral subpoena practice, then it would follow that the
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federal district court embracing the place of compliance with the arbitral subpoena,
or the competent state court at that place, should be the enforcement court.
If, by contrast, the place where the arbitrators “are sitting” under Section 7
refers to a single fixed location that has been designated as the place of arbitration
– the seat of the arbitration, in international arbitration parlance – then there is only
one federal judicial district where courts (federal and state) have enforcement
power, and their ability to exercise that power over a distant witness would depend
upon those courts having personal jurisdiction over the witness.

But if the

arbitrators “are sitting,” in Section 7 terms, at the hearing location specified in their
summons, then enforcement power will be lodged in the federal judicial districts
where witnesses served with arbitral summonses are found.
We favor this interpretation for several reasons.

First, it ensures that

enforceability of an arbitral subpoena will not depend on personal jurisdiction over
the witness in a court at the place of arbitration, a criterion which would make the
availability of non-party testimony unpredictable and would invite collateral
litigation over the personal jurisdiction issue. Second, it is logical that the witness
should not face the inconvenience and cost of defending a motion to compel
compliance in a court at a distant place of arbitration, when that burden is not
imposed on a witness served with a federal deposition subpoena because such a
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witness must be compelled in a proceeding before the federal district court in the
locale of the witness. Third, this interpretation aligns judicial enforcement power
in international arbitrations seated in the United States with the typical provisions
of international arbitration rules permitting arbitrators to convene hearings at any
place convenient for obtaining evidence.19 Fourth, this interpretation does no
violence to the language of Section 7 because the term “sitting” does not clearly
and unambiguously refer to the legal seat of the arbitration as opposed to the place
where the arbitrators gather to hear evidence. Fifth, this interpretation does not
violate, and indeed can be seen as consistent with, the expressed intent of Congress
19

From an arbitration procedure perspective, there is usually no difficulty in having the
arbitrators venture out physically or virtually to a location other than the place of
arbitration to conduct proceedings. For example, under Rule 11 of the Commercial
Arbitration Rules of the American Arbitration Association: “The arbitrator, at the
arbitrator’s sole discretion, shall have the authority to conduct special hearings for
document production purposes or otherwise at other locations (i.e., other than the agreed
or designated ‘locale’ of the arbitration) if reasonably necessary and beneficial to the
process.” Further, Rule 32(c) of the Commercial Rules provides: “When deemed
appropriate, the arbitrator may also allow for the presentation of evidence by alternative
means including video conferencing, internet communication, telephonic conferences and
means other than an in-person presentation. Such alternative means must afford a full
opportunity for all parties to present any evidence that the arbitrator deems material and
relevant to the resolution of the dispute and, when involving witnesses, provide an
opportunity for cross-examination.” See also, to similar effect, Rules 17(2) and 20(2) of
the International Arbitration Rules of the International Centre for Dispute Resolution, and
Article E-9 of the International Expedited Procedures, effective as of June 1, 2014. This
is in conformity with the provisions that have long been included in the UNCITRAL
Arbitration Rules and most institutional rules for international arbitration, permitting the
tribunal to convene hearings at locations other than the seat of the arbitration.

-27-

425

in the enactment of Section 7 – as it appears to have been Congress’s intent that
Section 7 would evolve in parallel with changes in federal judicial practice with
regard to non-party witnesses. If, after the 2013 Rule 45 amendments, the “are
sitting” language were construed to refer only to the court at the place of
arbitration, the ability of the parties and arbitrators in an arbitration to obtain
relevant and material testimony from non-parties would be significantly less than
in litigation before the federal courts.
The more restrictive interpretation, i.e., that only a court at the place of
arbitration is located where the arbitrators “are sitting,” significantly limits the
actual impact on arbitral evidence gathering of the extension of nationwide service
of process to arbitral witness summonses. This may be said to conform to a view
of arbitration as a private method of dispute resolution between the parties that
involves less fact gathering and places fewer burdens on non-disputants than does
court litigation. As set forth in a separate annotation to this Model Summons (see
Annotation E (Viability of Pre-Hearing Discovery Subpoenas)), our interpretation
of Section 7 supports this view of arbitration in the requirement that evidence
should be gathered from non-parties in the presence of the arbitrator. We believe
that the Congress that enacted Section 7 in 1925 left the matter of where arbitrators
might “sit” to hold such hearings without specific restriction.
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Hearing witnesses by video link. Suppose, for example, that an arbitral
tribunal sitting in New York does wish to hear from an unwilling non-party witness
residing in Seattle. Suppose the tribunal issues a subpoena that calls for the
witness to appear and give testimony by video conference at the offices of a Seattle
law firm or in the Seattle regional office of the AAA, with a video link to a New
York location where the arbitrators, or at least one of them, will be present. In our
view, Section 7’s objectives (as considered by some courts) of requiring a hearing
are achieved, even though the witness and the arbitrators come together by
electronic means. Electronic presence of the arbitrator is an adequate substitute for
physical presence, because the arbitrator could lawfully attend in person.
However, the use of technology in this fashion ought not to become entangled with
the enforceability of the witness summons by a federal or state court where the
witness is located. Some recalcitrant witnesses may argue that the tribunal is not
“sitting” in the federal district where the witness is found if the subpoena provides
for a video link.
While we believe FAA Section 7 is reasonably read not to impose any
requirement that the arbitrator appear in the physical presence of the witness – that
adjudicative presence of the arbitrator (to rule on objections and declare evidence
admitted) is the touchstone of Section 7 according to the interpretation given in the
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Life Receivables and Hay Group decisions – it is prudent to avoid controversy on
this point by providing in the subpoena that the arbitrators will attend in person
unless otherwise agreed.

However, if a subpoena does call for video-linked

hearing, enforceability of the subpoena might be supported by reference to FRCP
43, which expresses the judicial preference for testimony in open court but
provides that “for good cause in compelling circumstances and with appropriate
safeguards, the court may permit testimony in open court by contemporaneous
transmission from a different location.” FRCP 43(a).
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Annotation G: Scope of “Duces Tecum” Witness Summons
Section 7 of the FAA refers to production of a document or record that “may
be deemed material as evidence in the case.” Under the present version of Rule
26(b)(1) of the Federal Rules of Civil Procedure, “[p]arties may obtain discovery
regarding any nonprivileged matter that is relevant to any party’s claim or
defense.”

That Rule further provides, “Relevant information need not be

admissible at the trial if the discovery appears reasonably calculated to lead to the
discovery of admissible evidence.” The latter clause is widely understood – and
evidently misunderstood20 – as the benchmark for a very broad scope of discovery
in federal litigation.

20

The Judicial Conference of the United States has proposed an amendment of Rule
26(b)(1) that would replace the “reasonably calculated to lead” phrase with the following
language: “Information within this scope of discovery [i.e., relevant to a claim or
defense] need not be admissible in evidence to be discoverable.” The report of the
Judicial Conference observes that the original intent of the “reasonably calculated”
language was only to prohibit objections to discovery based on rules governing
admissibility of evidence at trial, and that the amendment should dispel the common
misperception that the phrase expands the scope of discovery beyond what is relevant to
sources that might contain relevant information. See Report of the Judicial Conference
Committee on Rules of Practice and Procedure to the Chief Justice of the United States
and Members of the Judicial Conference of the United States, Appendix B-1 at pp. 9-10
(September 2014), available at http://www.uscourts.gov/uscourts/RulesAndPolicies/
rules/Reports/ST09-2014.pdf.
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“Materiality” embraces an assessment of the importance of the evidence to
resolution of the case. When requests for information are reasonably specific,
arbitral tribunals can more effectively assess the importance of the evidence than
when a request seeks all documents containing information within a broad category
of subject matter. As a general practice, tribunals should require a high degree of
specificity in the “duces tecum” portion of a subpoena, aiming for non-cumulative
evidence known to exist (or perhaps reasonably believed to exist), not available
from sources within the party’s control, and reasonably necessary to establish a
fact in dispute. While in exceptional cases a party may demonstrate a clear need
for a broader search for evidence, this narrower approach will fulfill the statutory
mandate that the subpoena seek material evidence,21 not sources or repositories of
potential evidence.

21

Specificity of requests for information, and/or a substantial showing of importance of the
requested information, is emphasized in many rules and guidelines applicable to
international and U.S. domestic commercial arbitration. See, e.g., International
Arbitration Rules of the International Centre for Dispute Resolution, Rule 21(4)
(“Requests for documents shall contain a description of specific documents or classes of
documents . . . .”); CPR Protocol on Disclosure of Documents and Presentation of
Witnesses in Commercial Arbitration, Section 1(a) (“[D]isclosure should be granted only
as to items that are relevant and material and for which a party has a substantial,
demonstrable need in order to present its position.”); JAMS Recommended Arbitration
Discovery Protocols For Domestic, Commercial Cases (document requests “should be
restricted in terms of time frame, subject matter and person or entities to which the
requests pertain, and should not include broad phraseology such as ‘all documents
directly or indirectly related to.’”); IBA Rules on the Taking of Evidence in International
Arbitration, Article 3(3)(a)(ii) (“A Request to Produce shall contain . . . a description in
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Annotation H: Subject-Matter Jurisdiction to Enforce Arbitral Witness
Summons
Court decisions holding that FAA Section 7 does not provide subjectmatter jurisdiction. The text of the Model Summons takes into account that a
federal district court may or may not have subject-matter jurisdiction to enforce the
arbitral witness summons, and that enforcement may have to be sought in a state
court if there is no independent basis for federal subject-matter jurisdiction. The
two federal circuit courts of appeals that have addressed the issue have held that
Section 7 of the FAA does not confer subject-matter jurisdiction on federal district
courts, notwithstanding that Section 7 empowers those courts to compel
compliance and punish non-compliance with an arbitral witness summons. The
position taken in these decisions is that an “independent” basis of subject-matter
jurisdiction, i.e. a source of subject-matter jurisdiction other than the text of
Section 7, must exist. Stolt-Nielsen SA v. Celanese AG, 430 F.3d 567, 572 (2d Cir.
2005); Amgen, Inc. v. Kidney Ctr. of Delaware Cnty., Ltd., 95 F.3d 562, 567 (7th
Cir. 1996).

sufficient detail (including subject matter) of a narrow and specific requested category of
Documents that are reasonably believed to exist . . . .”).
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District courts in other circuits have found these decisions persuasive. See,
e.g., Chicago Bridge & Iron Co. v. TRC Acquisition LLC, 2014 WL 3796395 (E.D.
La. July 14, 2014); Schaieb v. Botsford Hosp., 2012 WL 6966623 (E.D. Mich.
Nov. 13, 2012). But see Ferry Holding Corp. v. GIS Marine LLC, 2012 WL 88196
(E.D. Mo. Jan. 11, 2012) (holding that Section 7 confers subject matter jurisdiction
on the federal district court for the district in which the arbitrators are sitting).
FAA Chapters 2 and 3 provide jurisdiction in international cases. When
the witness summons is issued by a tribunal in an international arbitration seated in
the United States, FAA Chapter 2 and/or 3 provides the necessary basis for
subject-matter jurisdiction. An action or proceeding under Chapter 2 or 3 is
deemed to arise under the laws and treaties of the United States because the
eventual award in the arbitration is subject to recognition and enforcement under
either the U.N. Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (“New York Convention”) or the Inter-American Convention on
International Commercial Arbitration (“Panama Convention”). See 9 U.S.C. §§
202, 203, 302. FAA Section 7 is included in FAA Chapters 2 and 3 covering
international arbitrations by virtue of the provisions in those chapters for residual
application of non-conflicting sections of FAA Chapter 1. See 9 U.S.C. §§ 208,
307.
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Federal court may have jurisdiction if it has previously acted with respect
to the arbitration. Federal subject-matter jurisdiction may also exist if the federal
district court had previously entered an order relating to enforcement of the
agreement to arbitrate.

See, e.g., Stolt-Nielsen, 430 F.3d at 572 (admiralty

jurisdiction provided basis for jurisdiction to enforce subpoena because the parties
to the arbitration had previously appeared before the court, based on admiralty
jurisdiction, in the context of a motion to stay the arbitration).
Diversity jurisdiction to enforce an arbitral summons. The application of
diversity jurisdiction principles to an enforcement proceeding under FAA Section
7 is not a well-developed area of law. The few decisions on point in federal district
courts have held that diversity jurisdiction must exist over the enforcement
proceeding, i.e., between the movant and the witness. See, e.g., In re Application
of Ann Cianflone, 2014 WL 6883128, at *1-2 (N.D.N.Y. Dec. 4, 2014) (dismissing
petition to enforce arbitral subpoena, finding no diversity jurisdiction where there
was “no allegation or plausible indication” that the amount in controversy between
the petitioner and the witness exceeded $75,000); Chicago Bridge & Iron Co.,
2014 WL 3796395, at *2 (rejecting amount in controversy in the underlying
arbitration as reference point for diversity jurisdiction over arbitral subpoena
enforcement case, and finding no facts of record to support amount in controversy
-35-

433

exceeding $75,000 between movant and the witness).

But if the amount in

controversy between movant and witness is decisive, it may be wondered how the
requirements for diversity jurisdiction may be satisfied in most cases.
Jurisdiction based on the underlying arbitration? Federal courts may wish
to consider whether federal subject-matter jurisdiction based on diversity should be
measured by the citizenship of the parties to the underlying arbitration and the
amount in dispute in that arbitration (and likewise whether federal question
jurisdiction may be based on the subject matter of the underlying arbitration).
Even if Congress did not intend Section 7 to be a jurisdiction-conferring statute,
the enforcement of a subpoena brings before the court one aspect of enforcing the
parties’ agreement to arbitrate – not the right to arbitrate itself, but the enjoyment
of a key procedural attribute of the arbitration the parties bargained for. In this
view, a federal court would have jurisdiction to enforce the subpoena whenever it
would have jurisdiction to compel arbitration – that is, whenever the court would
have plenary jurisdiction over the dispute but for the agreement to arbitrate.22
Further, from a broader perspective, Section 7 does clearly contemplate

22

Section 4 of the FAA provides “any United States district court which, save for such
agreement, would have jurisdiction under title 28, in a civil action or in admiralty of the
subject matter of a suit arising out of the controversy between the parties” has jurisdiction
to enter an order compelling arbitration under a written arbitration agreement.
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proceedings in federal district courts and calls upon judges to invoke the remedies
provided by federal law to compel compliance or punish non-compliance. The
statutory language indicates at least that Congress intended that there would be a
meaningful involvement of federal district courts in arbitral subpoena enforcement,
and that level of involvement would not exist if, for example, the “amount in
controversy” requirement for diversity jurisdiction must be measured as between
the movant and the witness.
State court jurisdiction to enforce FAA summons. In all events, the FAA
applies in state courts when the arbitration involves interstate or foreign commerce.
See, e.g., Nitro-Lift Technologies, L.L.C. v. Howard, 133 S. Ct. 500, 501 (2012);
Vaden v. Discover Bank, 556 U.S. 49, 58-59 (2009), Moses H. Cone Mem’l Hosp.
v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983). Thus, a state court would be
obligated either to enforce the arbitral subpoena under Section 7 or to provide for
enforcement of the arbitral subpoena in a fashion that does not derogate from the
enforcement rights the applicant would enjoy under Section 7 before a federal
district court.
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Annotation I: Proper Setting for Witness to Raise Objections
We have included in the Model Summons a sentence that directs that any
motion to quash the subpoena should be made to the arbitral tribunal, except that a
motion to quash based on the position that the subpoena violates FAA Section 7
may also be made to a competent court. This language is based on court decisions
described below that direct that objections to the relevance, materiality, privileged
nature or confidentiality of evidence sought, as opposed to objections based on the
limitations imposed by FAA Section 7, be asserted before the arbitral tribunal in
the first instance, rather than a court.

Witnesses unfamiliar with the arbitral

process might naturally assume that the proper forum in which to raise such issues
is a competent court. The inclusion of such language may tend to overcome that
assumption, and thus avoid the delay associated with a judicial adjudication that
may well lead to such issues being remanded to the arbitral tribunal for
determination.
Objections to power to issue subpoena under FAA Section 7. The text of
Section 7 refers only to a potential motion to compel compliance with an arbitral
subpoena. Unlike Rule 45 of the Federal Rules of Civil Procedure, Section 7 does
not refer to a motion to quash by the recipient of an arbitral subpoena. We know
of no federal decision that squarely holds, based on the text of Section 7, that a
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motion to quash made by the recipient is improper. However, those instances in
which courts have granted motions to quash have largely been where the witness
asserted that the arbitrators lacked power to issue the subpoena under Section 7,
and the subpoena was found to have transgressed a specific textual limitation on
arbitral power under Section 7. See, e.g., In re Proshares Trust Sec. Litig., 2010
WL 4967988, at *1 (S.D.N.Y. Dec. 1, 2010) (granting motion to quash arbitral
third-party document discovery subpoena that was “plainly inappropriate” under
Section 7 in view of the Second Circuit’s holding in the Life Receivables case);
Ware v. C.D. Peacock, Inc., 2010 WL 1856021, at *3 (N.D. Ill. May 7, 2010)
(granting motion to quash arbitral deposition subpoena, based on district court
adopting position of Second and Third Circuits that Section 7 only empowers
arbitrators to compel testimony at a hearing in presence of one or more arbitrators).
Objections to relevance, materiality, privilege, confidentiality, etc.

In

contrast, when motions to quash made by the witness, or a witness’s objections to a
motion to compel, have presented such issues as relevance and materiality of the
evidence sought, attorney-client privilege, or confidentiality, courts have denied
these motions or objections on the basis that the determination of these matters in
the first instance is left to the arbitrators. See, e.g., In re Sec. Life Ins. Co. of Am.,
228 F.3d 865, 870, 71 (8th Cir. 2000) (Section 7’s requirement that information
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sought by arbitral subpoena be “material as evidence” does not entitle the witness
to judicial assessment of materiality, as such a requirement would be “antithetical
to the well-recognized policy favoring arbitration, and compromises the panel’s
presumed expertise in the matter at hand”); Am. Fed. of Television & Radio Artists
v. WJBK-TV, 164 F.3d 1004, 1010 (6th Cir. 1998) (relevance of information
sought by arbitral subpoena should be determined by arbitrator in the first
instance); Bailey Shipping Ltd. v. Am. Bureau of Shipping, 2014 WL 3605606, at
*2-4 (S.D.N.Y. July 18, 2014) (denying motion to quash that sought independent
judicial review of materiality of evidence sought by arbitral subpoena and holding
that once an arbitral tribunal has determined that evidence sought by subpoena may
affect the outcome of its deliberations, a court may not “draw[] an independent
conclusion on the same topic”) (citing and quoting from In re Security Life with
approval); Walt Disney Co. v. Nat’l Ass’n of Broadcast Emps. & Technicians,
2010 WL 3563110, at *4 (S.D.N.Y. Sept. 10, 2010) (denying motion to quash and
granting cross-motion to compel compliance with arbitral subpoena, on the ground
that issues of attorney-client privilege associated with information sought by the
arbitral subpoena are reserved to the arbitrator “at least in the first instance”);
Festus & Helen Stacy Found. v. Merrill Lynch, Pierce Fenner & Smith, Inc., 432
F. Supp. 2d 1375, 1379 (N.D. Ga. 2006) (denying motions to quash and granting
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cross-motions to enforce subpoena on the basis that issues of relevance and
materiality should be determined by the arbitrators); Odfjell Asa v. Celanese AG,
348 F. Supp. 2d 283, 288 (S.D.N.Y. 2004) (denying motion to quash on basis that
“objections on the grounds of privilege and the like should first be heard and
determined by the arbitrator before whom the subpoena is returnable” and
expressing “considerable doubt” that a district court is the proper forum to hear
such matters “since the FAA nowhere explicitly gives a person subpoenaed to an
arbitration the right to move in a federal district court to quash the subpoena”).
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Annotation J: Arbitral Subpoena Based on FRCP 30(b)(6)
The Model Summons, by naming in brackets both a natural person and a
corporation as the witness, seeks to identify a possible enforcement problem where
only a legal person such as a corporate entity is named, and the entity is expressly
or by implication directed to designate a representative. This problem is avoidable
if the subpoena can be addressed to an individual located in the United States.
Parties and arbitrators are therefore encouraged to avoid the potential
enforceability issues by using available means to identify an individual witness
who is subject to arbitral subpoena power pursuant to Section 7 of the FAA.
But if the individual witness with most pertinent knowledge cannot be so
identified, or is located abroad but in the employ of a U.S. company, there is
uncertainty as to whether an arbitral witness summons may, like a deposition
subpoena under Rule 30(b)(6) of the Federal Rules of Civil Procedure (“FRCP”),
be addressed to the corporation and call for the appearance of a corporate
representative found within the United States to testify about the designated subject
matter. Only one federal district court decision, to our knowledge, has addressed
this question, and that decision held that Section 7 does not permit enforcement of
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such an arbitral subpoena. Progenics Pharm., Inc. v. IMS Consulting Group, No.
14 Misc. 245 (RA) (S.D.N.Y. Aug. 13, 2014) (unpublished).23
Our Committees take no position on whether a FRCP 30(b)(6) type of
procedure should be available under Section 7, but do think it is helpful to identify
issues that may arise when courts or arbitrators consider this question.
FRCP 30(b)(6) as a pre-trial discovery procedure. One way of framing the
issue is to focus on the fact that FRCP 30(b)(6) is a pre-trial discovery procedure.
Thus, courts that interpret Section 7 of the FAA as not permitting pre-hearing
discovery – as perhaps most now do (see Annotation E “Viability of Pre-Hearing
Discovery Subpoenas”) – may conclude that the FRCP 30(b)(6) procedure has no
place under Section 7. However, a court might read cases like Life Receivables
and Hay Group only to say that, under Section 7, non-party evidence must be
adduced in the presence of an arbitrator, and not that such evidence must (or
should) be received at “the” merits hearing. Under this view, the “discovery

23

In another recent case, the arbitral subpoena was issued to a New York bank, not an
individual, and the subpoena was enforced, although the bank evidently did not raise the
“30(b)(6)” objection. The court stated that the subpoena was “a straightforward exercise
of the panel’s power to command third parties to appear for testimony before it and to
bring with them documents related to the subject of their testimony.” Bailey Shipping
Ltd. v. Am. Bureau of Shipping, 2014 WL 3605606, at *4 (S.D.N.Y. July 18, 2014).
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objection” to proceeding with an arbitral subpoena by analogy to Rule 30(b)(6) is
not necessarily an obstacle to enforcement.
FAA Section 7 and federal trial subpoenas. A second issue flows from
reading the statute to mean that the Section 7 arbitral summons procedure must be
in procedural lockstep with a federal trial subpoena. This reading focuses on the
final sentence of Section 7, which provides that the arbitral summons shall be
enforceable by a federal district court by the same methods (orders compelling
compliance, contempt) used to “secure[] the attendance of witnesses . . . in the
courts of the United States.” Under this reading, one must answer the question
whether a FRCP 30(b)(6)-type of subpoena may be used at trial. The courts seem
to be split on this issue. Compare Donoghue v. Orange County, 848 F.2d 926, 932
(9th Cir. 1987) (affirming district court order quashing “30(b)(6)” trial subpoena)
and Dopson-Troutt v. Novartis Pharm. Corp., 295 F.R.D. 536, 539-40 (M.D. Fla.
2013) (quashing “30(b)(6)” trial subpoena) with Conyers v. Balboa Ins. Co., 2013
WL 2450108, at *1-2 (M.D. Fla. June 5, 2013) (enforcing trial subpoena that
required corporate witness to designate representative) and Bynum v. Metro.
Transp. Auth., 2006 WL 6555106, at *2-3 (E.D.N.Y. Nov. 21, 2006) (upholding
“30(b)(6)” trial subpoena to labor union).
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Interpreting Section 7’s final sentence to require procedural lockstep with
judicial trial subpoenas is not, however, the only possible interpretation. The
language might be understood to mean simply that judges have available to enforce
arbitral subpoenas the same arsenal of coercive devices as federal law provides for
enforcing judicial subpoenas. And the statutory phrase “attendance . . . in the
courts” might be understood to refer to any testimonial appearance in a judicial
proceeding, not only an appearance at a trial. 9 U.S.C. § 7. If this language in
Section 7 is given this less restrictive construction, then the enforcement of an
arbitral witness summons to a corporation would not be linked to the question
whether a trial subpoena may be addressed to an entity by analogy to Rule
30(b)(6). Further, because Section 7 specifically contemplates a separate hearing
to obtain evidence from the non-party witness that is not the merits hearing – the
hearing may be held before only one of three arbitrators – there is specific support
in the text for the view that Section 7 enforceability need not turn on whether the
same procedure could be used to compel a witness to testify at a judicial trial.
Policy issues relating to use of Rule 30(b)(6) procedures. There are also a
number of policy issues to consider. On the view that, by agreeing to arbitrate, a
party agrees to a more limited evidentiary process that does not involve all the
evidence gathering tools available in court, a court may hesitate to say that Section
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7 permits a hybrid procedure that combines elements of a federal trial subpoena
and a federal deposition subpoena.

Furthermore, with regard to international

arbitration, there is already a perception abroad that arbitration in the United States
is characterized by discovery similar in scope to what occurs in our courts.
Importing Rule 30(b)(6) into Section 7 will further reinforce that perception.
There is a concern that foreign criticism of U.S. evidence gathering methods will
intensify, and the perception in some foreign circles of the United States as an
inhospitable environment for international arbitrations will be reinforced, if a
common practical effect of Rule 30(b)(6) arbitral subpoenas is to compel foreignresident employees of U.S.-based companies to testify in U.S.-seated arbitrations.
Another possible view is that concerns about expansion of evidence
gathering from non-parties in arbitration should not necessarily lead to the position
that Section 7 categorically provides no power to enforce a “30(b)(6)” arbitral
subpoena. Under this view, such concerns may be addressed on a case-by-case
basis (i) by arbitrators in considering whether to issue a particular subpoena, and/or
(ii) by courts in the enforcement context under the rubric of “undue burden” under
FRCP 45.
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Annotation K: Arbitral Role in Deciding Enforceability of Subpoenas
The tribunal’s handling of a request for issuance of a subpoena is properly
subject to judicial review during the arbitration to the extent provided for in
Section 7 of the FAA, unlike other procedural orders the tribunal may issue.
Section 7 provides that “if any person or persons so summoned to testify shall
refuse or neglect to obey said summons, upon petition the United States district
court for the district in which such arbitrators, or a majority of them, are sitting
may compel the attendance of such person or persons before said arbitrator or
arbitrators, or punish said person for contempt.” The prospect of interlocutory
review in the context of subpoena enforcement raises the question of what is the
proper role of the tribunal, at the time a proposed subpoena is presented for
signature, with respect to the legal validity and enforceability of the subpoena.
The role of the tribunal – administrator or gatekeeper. As to the interplay
between Rule 45 of the Federal Rules of Civil Procedure (“FRCP”) and the
effectiveness of the subpoena, some tribunals conceive their role as more or less
administrative. On this view, the tribunal acts as a proxy for the requesting party,
provides the signature for issuance that a party’s attorney is permitted to furnish in
a judicial proceeding (or in arbitration under some state statutes, including Section
7505 of New York’s Civil Practice Laws and Rules), and leaves questions about
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the conformity of the subpoena with FAA Section 7 and the requirements of FRCP
45 to be decided by a judge if the recipient of the subpoena resists enforcement and
the proponent of the subpoena moves in court to compel compliance.
An alternative view is that Section 7 of the FAA is – uniquely among the
provisions of the FAA – a rule governing the conduct of arbitrators during the
arbitration and not a rule mainly concerning judicial enforcement of arbitration
agreements and awards. We believe this view is to be preferred, for reasons that
are both textual and practical, but we say this with an important caveat: The law
concerning the permitted scope of subpoenas under Section 7 is not uniform
nationally, and the implications for arbitration of the recent Rule 45 amendment to
permit nationwide service of process have yet to be addressed by courts. Arbitral
tribunals should hesitate to deny issuance of a proposed subpoena based on their
preferred view of the law, or based upon a prediction of how an issue may be
decided by a court that is not bound by stare decisis to decide it in a particular
fashion.
Reasons supporting view that arbitrators should consider enforceability of
proposed subpoenas.

With that caveat, we encourage arbitrators to consider

carefully the enforceability of proposed subpoenas as a condition of issuance.
First, had Congress intended the arbitral role to be purely administrative, it could
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have permitted attorneys in arbitrations to issue subpoenas as they do in cases
before the courts, or the FAA might have provided for signature by any member of
a three-member tribunal rather than a majority or for the pre-issuance reference of
any Rule 45 issue to the federal district court. The fact that Section 7 was written
to require issuance by a majority of a three-member tribunal connotes that the
issuance is adjudicative.

The fact that no distinctions were drawn between

elements primarily in the domain of the tribunal (relevance and materiality) and
matters relating to Rule 45 suggests that Congress intended that arbitrators should
apply Rule 45 subject to judicial review as provided in Section 7.
Second, Section 7 vests arbitrators with the same authority that courts
possess in regard to a subpoena, to command a party to appear and give testimony.
The subpoena, if drafted by reference to standard judicial subpoena forms, will
“command” the witness to appear, and the fact that a tribunal rather than counsel
for a party has issued the subpoena carries a stronger implication of the legal
validity of the “command” than does a judicial subpoena signed not by a judge but
by the attorney for a party. Arbitral tribunals that allow an inference of validity to
be drawn by a non-party witness who may not be represented by counsel, if the
tribunal has in fact formed a judgment that the subpoena would not be enforced by
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the relevant court, risk misleading a non-party, and inducing compliance through
the apparent authority of the subpoena.
Third, on a purely practical level, the tribunal should handle subpoenas in a
fashion that minimizes, to the extent possible, collateral litigation over
enforceability, by making well-conceived decisions based on clearly applicable
case law, so that the tribunal rules at the point of issuance of a subpoena as it
would rule if it were a judge deciding a motion to compel compliance. This is of
course subject to the caveat stated above. If the law in the relevant jurisdiction that
would have power to enforce the subpoena concerning permissibility of non-party
discovery under FAA Section 7 is unsettled, the tribunal by issuing the subpoena
permits judicial review of that issue if the witness does not agree to appear. If the
tribunal on the other hand denied issuance of the subpoena based on its own
preferred view of that issue, and the issue is unsettled in the court where
enforcement could be sought, the tribunal’s denial of issuance of the subpoena is
not judicially reviewable and the party seeking the subpoena is deprived of the
opportunity to establish enforceability through the courts.
Illustrations of the proper role of the arbitral tribunal. As illustrations of
the approach a tribunal might take, in different situations, we provide the
following:
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Illustration #1 – The “Discovery” Subpoena:

The party proposing a

subpoena submits a draft that calls for production of documents at an office of the
witness or in proximity to the witness’ place of residence, but does not provide for
the documents to be brought to a hearing to be held in the presence of one or more
arbitrators. It is a “discovery” subpoena. We believe the tribunal should modify
the proposed subpoena to provide for a hearing before one or more of the
arbitrators, at which the witness will testify and bring the requested documents.
Although some federal courts may permit the “discovery” subpoena, by providing
for the hearing any doubts about enforceability are removed. The proponent of the
subpoena may seek the consent of the witness to produce the documents without a
hearing. See Annotation E (Viability of Pre-Hearing Discovery Subpoenas).
Illustration #2 – The Subpoena Calls for the Witness to Travel to the Place
of Arbitration: The party proposing a subpoena submits a draft that calls for a
witness residing in Alaska to appear for a hearing before one or more of the
arbitrators in New York, which is the seat of the arbitration. We believe the
tribunal should modify the proposed subpoena to provide for a place of compliance
that is within 100 miles of the place of residence or place of business of the
witness. As it is relatively clear that the geographic limitations of compliance
under Rule 45 apply to arbitral subpoenas, and that a subpoena that does not
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respect these geographic limitations would not be enforced, the tribunal should not,
by issuing a subpoena that is likely to be unenforceable, imply the contrary. To do
so, in the Committees’ view, risks an abuse of power by the tribunal.

See

Annotation F (Place of Hearing) and Annotation C (Location of the
Witness/Nationwide Service).
Illustration #3 – The “30(b)(6)” Subpoena: The party proposing a
subpoena submits a draft that identifies a corporation or other legal person as the
witness and directs the legal person to designate a natural person as its
representative to appear at a witness hearing and bring along the requested
documents. The tribunal may wish to inquire of the parties whether there is a
natural person with particular knowledge of the matters in issue who might be
identified as the recipient of the subpoena, calling the attention of the parties to the
uncertain status of arbitral subpoenas to legal persons. If no natural person can be
identified, the tribunal should issue the subpoena to the legal person. Where the
enforceability of the subpoena is uncertain because the law is not well developed,
as is the case for example with regard to a subpoena that seeks a corporate
representative witness designation by analogy to FRCP Rule 30(b)(6), the tribunal
should not deprive the subpoena proponent of the opportunity to obtain the
evidence with the consent of the witness nor should the tribunal, by denying
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issuance, deprive the proponent of a judicial forum to litigate the enforceability
question. See Annotation J (Arbitral Subpoena Based on FRCP 30(b)(6)).
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Annotation L: Procedure in Regard to Arbitral Subpoenas Governed By
FAA Section 7
Addressing need for use of arbitral subpoenas at early procedural
conferences. Procedure relating to requests to arbitral tribunals for issuance of
arbitral subpoenas often receives less attention than it deserves in early-stage
procedural conferences. One possible explanation is that counsel may be less
familiar than arbitrators with the nature of arbitral subpoena power and the
procedure surrounding it. Or they may assume that, as is the case under the
arbitration law of New York and some other states, attorneys themselves may issue
subpoenas as they routinely do in judicial proceedings. See Annotation D (Who
May Issue a Subpoena). Thus, even in those arbitrations in which the parties are
invited to agree insofar as possible on an initial procedural order, it is not unusual
to find that the parties do not establish a timetable or a procedure for dealing with
subpoenas for non-party witnesses.
If not addressed in the procedural timetable, subpoena-related issues may
threaten delay and disruption of the schedule. Parties and arbitrators will open
their calendars to find mutually available dates for merits hearings, but they may
overlook the need to hold pre-merits hearings to obtain evidence from non-party
witnesses. Parties and arbitrators need to focus on the need for these hearings to be
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held in the presence of one or more of the arbitrators unless the parties and the
witnesses otherwise agree, and identify dates when members of the tribunal can be
available to attend in person a hearing in a location where the witness will agree to
attend or could be compelled to attend. An adverse party may not agree that a
proposed subpoena should be issued, and the briefing, hearing and determination
of that issue (and ancillary issues such as the scope of the subpoena and the timing
of the witness’ appearance) may require considerable time. Judicial proceedings
that might ensue concerning enforcement of a subpoena bring into play the
timetable applicable in the enforcement court, which may or may not be able to
tailor its schedule to the timetable of the arbitration.
It is therefore suggested that the tribunal advise the parties that the issue of
subpoenas is one the parties should address in their draft of the initial omnibus
procedural order, and that the tribunal should endeavor to resolve disagreements
over this aspect of procedure at the time the initial procedural order is made.
Matters relating to subpoenas that might be addressed in initial procedural
order.

The tribunal might provide for a deadline for:

the parties to submit

proposed subpoenas, the submission of an accompanying statement as to
relevance, materiality and need, see Annotation G (Scope of “Duces Tecum”
Witness Summons), and a timetable for briefing and resolving disputes over
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proposed issuance. The parties might also be invited to declare by a particular date
whether it is proposed to receive the testimony at the merits hearing or in advance
thereof, and if the latter, at what location and whether it is proposed that the full
tribunal or one of its members should be present. If a party proposes to seek
issuance of a discovery subpoena, either for document production or a deposition,
the party should be invited to make a prima facie legal showing that, in the
relevant jurisdiction(s) (e.g., embracing the place of arbitration or the place where
the witness will attend), Section 7 of the FAA is applied to permit such practice,
and the tribunal may wish to draw the attention of the parties to the conflicting
positions of federal circuit courts of appeals in this respect, see Annotation E
(Viability of Pre-Hearing Discovery Subpoenas), and the uncertainty about
enforcement that may arise if a subpoena seeks discovery.
Risks of denying a requested subpoena. The tribunal’s refusal to issue a
requested subpoena might lead the aggrieved party to challenge the award based on
denial of a fair hearing. For examples of unsuccessful challenges, see, e.g., Doral
Fin. Corp. v. Garcia-Velez, 725 F.3d 27 (1st Cir. 2013), and Rubenstein v.
Advanced Equities, Inc., 2014 WL 1325738 (S.D.N.Y. 2014). Reasons for refusal
to issue a requested subpoena might include – in addition to territorial scope, see
Annotation F (Place of Hearing) – that the proposed evidence is not relevant and
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material, that it is cumulative, or that the request is untimely. In one decision,
Tempo Shain Corp. v. Bertek, Inc., 120 F.3d 16, 20 (2d Cir. 1997), the Second
Circuit refused to confirm an award on the ground that the arbitrators decided not
to keep hearings open to hear from a witness whom one of the sides wanted to call
(albeit not through a subpoena) but who became unavailable as a result of family
medical issues. The district court confirmed the award but the Second Circuit
reversed, holding that the arbitrators did not sufficiently explain why they believed
the excluded evidence would merely be cumulative. Although it would be a truly
exceptional case where an award would be vacated because a party was denied the
opportunity to obtain evidence from a non-party witness, the risk of this contention
being made in a motion to vacate context to obstruct enforcement of an award is
sufficiently present that arbitrators who elect to deny issuance of a subpoena might
find it useful to explain in a written procedural order the basis for having refused to
issue a subpoena rather than merely issuing a one-sentence order stating that the
proposed subpoena is denied.
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Appendix: Model Subpoena Without Annotations
CASE NO. [if applicable]
[OPTIONAL: CAPTION IDENTIFYING THE PROVIDER
ORGANIZATION AND/OR APPLICABLE RULES OF ARBITRATION]
IN THE MATTER OF AN ARBITRATION
BETWEEN:
X COMPANY, INC.,
Claimant,
And
Y LLC,
Respondent.

ARBITRATION SUMMONS TO TESTIFY AND PRESENT
DOCUMENTARY EVIDENCE AT AN ARBITRATION HEARING
TO:

[J. Smith]
[Z Corporation]
[address]
[City], [State]

By the authority conferred on the undersigned arbitrators by Section 7 of the
United States Arbitration Act (9 U.S.C. § 7), you are hereby SUMMONED to
attend as a witness at a hearing before one or more of the undersigned arbitrators to
be held on [insert date providing reasonable notice] at 10:00 a.m. at the offices of
the [X Law Firm], [insert address], [City], [State], and to bring with you to the
hearing the documents identified in Schedule A annexed to this SUMMONS.
Provided that this SUMMONS has been served upon you in the same
manner as is required of a judicial subpoena under Rule 45 of the Federal Rules of
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Civil Procedure, then if you shall refuse or neglect to obey this SUMMONS, upon
petition the United States District Court for the District of [State] or a competent
court of the State of [State] may compel your attendance, or punish you for
contempt in the same manner provided by law for securing the attendance of
witnesses or their punishment for neglect or refusal to attend in the courts of the
United States.
You may address questions concerning this SUMMONS to the attorneys [or
the Case Manager [if applicable]] identified below. Any application by you to
quash or modify this SUMMONS in whole or in part should be addressed to the
arbitral tribunal in writing [and sent via the Case Manager [if applicable]], with
copies to counsel for the parties, except that a motion upon the ground that the
SUMMONS is unenforceable under Section 7 of the U.S. Arbitration Act may also
be addressed to the United States District Court for the District of [State] or a
competent court of the State of [State].
The attorneys for the Claimant in this arbitration are [identify firm] (attn.
[responsible attorney]), [address] [phone] [email address].
The attorneys for the Respondent in this arbitration are [identify firm] (attn.
[responsible attorney]), [address] [phone] [email address].
[The Case Manager [if applicable] is [identify] [phone] [email address].]

Dated: [Month] [Day], [Year]

[name], Arbitrator
[Address]

[name] Presiding
Arbitrator
[Address]
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Commercial Arbitration Rules
and Mediation Procedures
(Including Procedures for Large, Complex Commercial Disputes)

Important Notice
These rules and any amendment of them shall apply in the form in effect at the
time the administrative ﬁling requirements are met for a demand for arbitration
or submission agreement received by the AAA®. To ensure that you have the
most current information, see our web site at www.adr.org.

Introduction
Each year, many millions of business transactions take place. Occasionally,
disagreements develop over these business transactions. Many of these disputes
are resolved by arbitration, the voluntary submission of a dispute to an impartial
person or persons for ﬁnal and binding determination. Arbitration has proven to be
an effective way to resolve these disputes privately, promptly, and economically.
The American Arbitration Association® (AAA), a not-for-proﬁt, public service
organization, offers a broad range of dispute resolution services to business
executives, attorneys, individuals, trade associations, unions, management,
consumers, families, communities, and all levels of government. Services are
available through AAA headquarters in New York and through ofﬁces located in
major cities throughout the United States. Hearings may be held at locations
convenient for the parties and are not limited to cities with AAA ofﬁces. In
addition, the AAA serves as a center for education and training, issues
specialized publications, and conducts research on various forms of alternative
dispute resolution.
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Standard Arbitration Clause
The parties can provide for arbitration of future disputes by inserting the
following clause into their contracts:
Any controversy or claim arising out of or relating to this contract, or the
breach thereof, shall be settled by arbitration administered by the
American Arbitration Association under its Commercial Arbitration Rules,
and judgment on the award rendered by the arbitrator(s) may be entered
in any court having jurisdiction thereof.
Arbitration of existing disputes may be accomplished by use of the following:
We, the undersigned parties, hereby agree to submit to arbitration
administered by the American Arbitration Association under its
Commercial Arbitration Rules the following Controversy: (describe brieﬂy).
We further agree that the above controversy be submitted to (one) (three)
arbitrator(s). We further agree that we will faithfully observe this
agreement and the rules, that we will abide by and perform any award
rendered by the arbitrator(s), and that a judgment of any court having
jurisdiction may be entered on the award.
The services of the AAA are generally concluded with the transmittal of the
award. Although there is voluntary compliance with the majority of awards,
judgment on the award can be entered in a court having appropriate jurisdiction
if necessary.

Administrative Fees
The AAA charges a ﬁling fee based on the amount of the claim or counterclaim.
This fee information, which is included with these rules, allows the parties to
exercise control over their administrative fees. The fees cover AAA administrative
services; they do not cover arbitrator compensation or expenses, if any, reporting
services, or any post-award charges incurred by the parties in enforcing the award.

Mediation
Subject to the right of any party to opt out, in cases where a claim or
counterclaim exceeds $75,000, the rules provide that the parties shall mediate
their dispute upon the administration of the arbitration or at any time when the
arbitration is pending. In mediation, the neutral mediator assists the parties in
8
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reaching a settlement but does not have the authority to make a binding
decision or award. Mediation is administered by the AAA in accordance with its
Commercial Mediation Procedures. There is no additional ﬁling fee where parties
to a pending arbitration attempt to mediate their dispute under the AAA’s auspices.
Although these rules include a mediation procedure that will apply to many
cases, parties may still want to incorporate mediation into their contractual dispute
settlement process. Parties can do so by inserting the following mediation clause
into their contract in conjunction with a standard arbitration provision:
If a dispute arises out of or relates to this contract, or the breach thereof,
and if the dispute cannot be settled through negotiation, the parties
agree ﬁrst to try in good faith to settle the dispute by mediation
administered by the American Arbitration Association under its
Commercial Mediation Procedures before resorting to arbitration,
litigation, or some other dispute resolution procedure.
If the parties want to use a mediator to resolve an existing dispute, they can enter into the following submission agreement:
The parties hereby submit the following dispute to mediation
administered by the American Arbitration Association under its
Commercial Mediation Procedures. (The clause may also provide for the
qualiﬁcations of the mediator(s), method of payment, locale of meetings,
and any other item of concern to the parties.)

Large, Complex Cases
Unless the parties agree otherwise, the procedures for Large, Complex
Commercial Disputes, which appear in this pamphlet, will be applied to all cases
administered by the AAA under the Commercial Arbitration Rules in which the
disclosed claim or counterclaim of any party is at least $500,000 exclusive of
claimed interest, arbitration fees and costs. The key features of these procedures
include:
>

A highly qualiﬁed, trained Roster of Neutrals;

>

A mandatory preliminary hearing with the arbitrators, which may be conducted by
teleconference;

>

Broad arbitrator authority to order and control the exchange of information,
including depositions;

>

A presumption that hearings will proceed on a consecutive or block basis.

Rules Amended and Effective October 1, 2013. Fee Schedule Amended and Effective July 1, 2016.
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Commercial Arbitration Rules
R-1. Agreement of Parties*
(a) The parties shall be deemed to have made these rules a part of their arbitration
agreement whenever they have provided for arbitration by the American
Arbitration Association (hereinafter AAA) under its Commercial Arbitration Rules
or for arbitration by the AAA of a domestic commercial dispute without specifying
particular rules. These rules and any amendment of them shall apply in the form
in effect at the time the administrative requirements are met for a Demand for
Arbitration or Submission Agreement received by the AAA. Any disputes
regarding which AAA rules shall apply shall be decided by the AAA. The parties,
by written agreement, may vary the procedures set forth in these rules. After
appointment of the arbitrator, such modiﬁcations may be made only with the
consent of the arbitrator.
(b) Unless the parties or the AAA determines otherwise, the Expedited Procedures
shall apply in any case in which no disclosed claim or counterclaim exceeds
$75,000, exclusive of interest, attorneys’ fees, and arbitration fees and costs.
Parties may also agree to use these procedures in larger cases. Unless the parties
agree otherwise, these procedures will not apply in cases involving more than two
parties. The Expedited Procedures shall be applied as described in Sections E-1
through E-10 of these rules, in addition to any other portion of these rules that is
not in conﬂict with the Expedited Procedures.
(c) Unless the parties agree otherwise, the Procedures for Large, Complex
Commercial Disputes shall apply to all cases in which the disclosed claim or
counterclaim of any party is at least $500,000 or more, exclusive of claimed
interest, attorneys’ fees, arbitration fees and costs. Parties may also agree to use
the procedures in cases involving claims or counterclaims under $500,000, or in
nonmonetary cases. The Procedures for Large, Complex Commercial Disputes
shall be applied as described in Sections L-1 through L-3 of these rules, in
addition to any other portion of these rules that is not in conﬂict with the
Procedures for Large, Complex Commercial Disputes.
(d) Parties may, by agreement, apply the Expedited Procedures, the Procedures for
Large, Complex Commercial Disputes, or the Procedures for the Resolution of
Disputes through Document Submission (Rule E-6) to any dispute.
(e) All other cases shall be administered in accordance with Sections R-1 through R-58
of these rules.
* A dispute arising out of an employer-promulgated plan will be administered under the AAA’s Employment
Arbitration Rules and Mediation Procedures. A dispute arising out of a consumer arbitration agreement will be
administered under the AAA’s Consumer Arbitration Rules.
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R-2. AAA and Delegation of Duties
When parties agree to arbitrate under these rules, or when they provide for
arbitration by the AAA and an arbitration is initiated under these rules, they
thereby authorize the AAA to administer the arbitration. The authority and duties
of the AAA are prescribed in the agreement of the parties and in these rules, and
may be carried out through such of the AAA’s representatives as it may direct. The
AAA may, in its discretion, assign the administration of an arbitration to any of its
ofﬁces. Arbitrations administered under these rules shall only be administered by
the AAA or by an individual or organization authorized by the AAA to do so.
R-3. National Roster of Arbitrators
The AAA shall establish and maintain a National Roster of Arbitrators (“National
Roster”) and shall appoint arbitrators as provided in these rules. The term
“arbitrator” in these rules refers to the arbitration panel, constituted for a
particular case, whether composed of one or more arbitrators, or to an individual
arbitrator, as the context requires.
R-4. Filing Requirements
(a) Arbitration under an arbitration provision in a contract shall be initiated by the
initiating party (“claimant”) ﬁling with the AAA a Demand for Arbitration, the
administrative ﬁling fee, and a copy of the applicable arbitration agreement from
the parties’ contract which provides for arbitration.
(b) Arbitration pursuant to a court order shall be initiated by the initiating party ﬁling
with the AAA a Demand for Arbitration, the administrative ﬁling fee, and a copy of
any applicable arbitration agreement from the parties’ contract which provides for
arbitration.
i.

The ﬁling party shall include a copy of the court order.

ii. The ﬁling fee must be paid before a matter is considered properly ﬁled. If the
court order directs that a speciﬁc party is responsible for the ﬁling fee, it is
the responsibility of the ﬁling party to either make such payment to the AAA
and seek reimbursement as directed in the court order or to make other such
arrangements so that the ﬁling fee is submitted to the AAA with the Demand.
iii. The party ﬁling the Demand with the AAA is the claimant and the opposing
party is the respondent regardless of which party initiated the court action.
Parties may request that the arbitrator alter the order of proceedings if
necessary pursuant to R-32.
(c) It is the responsibility of the ﬁling party to ensure that any conditions precedent
to the ﬁling of a case are met prior to ﬁling for an arbitration, as well as any time
requirements associated with the ﬁling. Any dispute regarding whether a condition
precedent has been met may be raised to the arbitrator for determination.
Rules Amended and Effective October 1, 2013. Fee Schedule Amended and Effective July 1, 2016.
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(d) Parties to any existing dispute who have not previously agreed to use these rules
may commence an arbitration under these rules by ﬁling a written submission
agreement and the administrative ﬁling fee. To the extent that the parties’
submission agreement contains any variances from these rules, such variances
should be clearly stated in the Submission Agreement.
(e) Information to be included with any arbitration ﬁling includes:
i.

the name of each party;

ii. the address for each party, including telephone and fax numbers and e-mail
addresses;
iii. if applicable, the names, addresses, telephone and fax numbers, and e-mail
addresses of any known representative for each party;
iv. a statement setting forth the nature of the claim including the relief sought
and the amount involved; and
v.

the locale requested if the arbitration agreement does not specify one.

(f) The initiating party may ﬁle or submit a dispute to the AAA in the following
manner:
i.

through AAA WebFile, located at www.adr.org; or

ii. by ﬁling the complete Demand or Submission with any AAA ofﬁce, regardless
of the intended locale of hearing.
(g) The ﬁling party shall simultaneously provide a copy of the Demand and any
supporting documents to the opposing party.
(h) The AAA shall provide notice to the parties (or their representatives if so named)
of the receipt of a Demand or Submission when the administrative ﬁling
requirements have been satisﬁed. The date on which the ﬁling requirements are
satisﬁed shall establish the date of ﬁling the dispute for administration. However,
all disputes in connection with the AAA’s determination of the date of ﬁling may
be decided by the arbitrator.
(i) If the ﬁling does not satisfy the ﬁling requirements set forth above, the AAA shall
acknowledge to all named parties receipt of the incomplete ﬁling and inform the
parties of the ﬁling deﬁciencies. If the deﬁciencies are not cured by the date
speciﬁed by the AAA, the ﬁling may be returned to the initiating party.

R-5. Answers and Counterclaims
(a) A respondent may ﬁle an answering statement with the AAA within 14 calendar
days after notice of the ﬁling of the Demand is sent by the AAA. The respondent
shall, at the time of any such ﬁling, send a copy of any answering statement to
the claimant and to all other parties to the arbitration. If no answering statement
is ﬁled within the stated time, the respondent will be deemed to deny the claim.
Failure to ﬁle an answering statement shall not operate to delay the arbitration.
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(b) A respondent may ﬁle a counterclaim at any time after notice of the ﬁling of the
Demand is sent by the AAA, subject to the limitations set forth in Rule R-6. The
respondent shall send a copy of the counterclaim to the claimant and all other
parties to the arbitration. If a counterclaim is asserted, it shall include a statement
setting forth the nature of the counterclaim including the relief sought and the
amount involved. The ﬁling fee as speciﬁed in the applicable AAA Fee Schedule
must be paid at the time of the ﬁling of any counterclaim.
(c) If the respondent alleges that a different arbitration provision is controlling, the
matter will be administered in accordance with the arbitration provision submitted
by the initiating party subject to a ﬁnal determination by the arbitrator.
(d) If the counterclaim does not meet the requirements for ﬁling a claim and the
deﬁciency is not cured by the date speciﬁed by the AAA, it may be returned to the
ﬁling party.

R-6. Changes of Claim
(a) A party may at any time prior to the close of the hearing or by the date
established by the arbitrator increase or decrease the amount of its claim or
counterclaim. Written notice of the change of claim amount must be provided to
the AAA and all parties. If the change of claim amount results in an increase in
administrative fee, the balance of the fee is due before the change of claim
amount may be accepted by the arbitrator.
(b) Any new or different claim or counterclaim, as opposed to an increase or decrease
in the amount of a pending claim or counterclaim, shall be made in writing and
ﬁled with the AAA, and a copy shall be provided to the other party, who shall have
a period of 14 calendar days from the date of such transmittal within which to ﬁle
an answer to the proposed change of claim or counterclaim with the AAA. After
the arbitrator is appointed, however, no new or different claim may be submitted
except with the arbitrator’s consent.

R-7. Jurisdiction
(a) The arbitrator shall have the power to rule on his or her own jurisdiction, including
any objections with respect to the existence, scope, or validity of the arbitration
agreement or to the arbitrability of any claim or counterclaim.
(b) The arbitrator shall have the power to determine the existence or validity of a
contract of which an arbitration clause forms a part. Such an arbitration clause
shall be treated as an agreement independent of the other terms of the contract.
A decision by the arbitrator that the contract is null and void shall not for that
reason alone render invalid the arbitration clause.
(c) A party must object to the jurisdiction of the arbitrator or to the arbitrability of a
claim or counterclaim no later than the ﬁling of the answering statement to the
claim or counterclaim that gives rise to the objection. The arbitrator may rule on
such objections as a preliminary matter or as part of the ﬁnal award.
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R-8. Interpretation and Application of Rules
The arbitrator shall interpret and apply these rules insofar as they relate to the
arbitrator’s powers and duties. When there is more than one arbitrator and a
difference arises among them concerning the meaning or application of these
rules, it shall be decided by a majority vote. If that is not possible, either an
arbitrator or a party may refer the question to the AAA for ﬁnal decision. All other
rules shall be interpreted and applied by the AAA.
R-9. Mediation
In all cases where a claim or counterclaim exceeds $75,000, upon the AAA’s
administration of the arbitration or at any time while the arbitration is pending,
the parties shall mediate their dispute pursuant to the applicable provisions of
the AAA’s Commercial Mediation Procedures, or as otherwise agreed by the
parties. Absent an agreement of the parties to the contrary, the mediation shall
take place concurrently with the arbitration and shall not serve to delay the
arbitration proceedings. However, any party to an arbitration may unilaterally
opt out of this rule upon notiﬁcation to the AAA and the other parties to the
arbitration. The parties shall conﬁrm the completion of any mediation or any
decision to opt out of this rule to the AAA. Unless agreed to by all parties and
the mediator, the mediator shall not be appointed as an arbitrator to the case.
R-10. Administrative Conference
At the request of any party or upon the AAA’s own initiative, the AAA may
conduct an administrative conference, in person or by telephone, with the parties
and/or their representatives. The conference may address such issues as
arbitrator selection, mediation of the dispute, potential exchange of information,
a timetable for hearings, and any other administrative matters.
R-11. Fixing of Locale
The parties may mutually agree on the locale where the arbitration is to be held.
Any disputes regarding the locale that are to be decided by the AAA must be
submitted to the AAA and all other parties within 14 calendar days from the date
of the AAA’s initiation of the case or the date established by the AAA. Disputes
regarding locale shall be determined in the following manner:
(a) When the parties’ arbitration agreement is silent with respect to locale, and if the
parties disagree as to the locale, the AAA may initially determine the place of
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arbitration, subject to the power of the arbitrator after appointment, to make a
ﬁnal determination on the locale.
(b) When the parties’ arbitration agreement requires a speciﬁc locale, absent the
parties’ agreement to change it, or a determination by the arbitrator upon
appointment that applicable law requires a different locale, the locale shall be that
speciﬁed in the arbitration agreement.
(c) If the reference to a locale in the arbitration agreement is ambiguous, and the
parties are unable to agree to a speciﬁc locale, the AAA shall determine the
locale, subject to the power of the arbitrator to ﬁnally determine the locale.

The arbitrator, at the arbitrator’s sole discretion, shall have the authority to
conduct special hearings for document production purposes or otherwise at
other locations if reasonably necessary and beneﬁcial to the process.
R-12. Appointment from National Roster
If the parties have not appointed an arbitrator and have not provided any
other method of appointment, the arbitrator shall be appointed in the following
manner:
(a) The AAA shall send simultaneously to each party to the dispute an identical list
of 10 (unless the AAA decides that a different number is appropriate) names of
persons chosen from the National Roster. The parties are encouraged to agree to
an arbitrator from the submitted list and to advise the AAA of their agreement.
(b) If the parties are unable to agree upon an arbitrator, each party to the dispute
shall have 14 calendar days from the transmittal date in which to strike names
objected to, number the remaining names in order of preference, and return the
list to the AAA. The parties are not required to exchange selection lists. If a party
does not return the list within the time speciﬁed, all persons named therein shall
be deemed acceptable to that party. From among the persons who have been
approved on both lists, and in accordance with the designated order of mutual
preference, the AAA shall invite the acceptance of an arbitrator to serve. If the
parties fail to agree on any of the persons named, or if acceptable arbitrators are
unable to act, or if for any other reason the appointment cannot be made from
the submitted lists, the AAA shall have the power to make the appointment
from among other members of the National Roster without the submission of
additional lists.
(c) Unless the parties agree otherwise, when there are two or more claimants or two
or more respondents, the AAA may appoint all the arbitrators.
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R-13. Direct Appointment by a Party
(a) If the agreement of the parties names an arbitrator or speciﬁes a method of
appointing an arbitrator, that designation or method shall be followed. The notice
of appointment, with the name and address of the arbitrator, shall be ﬁled with the
AAA by the appointing party. Upon the request of any appointing party, the AAA
shall submit a list of members of the National Roster from which the party may, if it
so desires, make the appointment.
(b) Where the parties have agreed that each party is to name one arbitrator, the
arbitrators so named must meet the standards of Section R-18 with respect to
impartiality and independence unless the parties have speciﬁcally agreed
pursuant to Section R-18(b) that the party-appointed arbitrators are to be
non-neutral and need not meet those standards.
(c) If the agreement speciﬁes a period of time within which an arbitrator shall be
appointed and any party fails to make the appointment within that period, the
AAA shall make the appointment.
(d) If no period of time is speciﬁed in the agreement, the AAA shall notify the party
to make the appointment. If within 14 calendar days after such notice has been
sent, an arbitrator has not been appointed by a party, the AAA shall make the
appointment.

R-14. Appointment of Chairperson by Party-Appointed Arbitrators or Parties
(a) If, pursuant to Section R-13, either the parties have directly appointed arbitrators,
or the arbitrators have been appointed by the AAA, and the parties have
authorized them to appoint a chairperson within a speciﬁed time and no
appointment is made within that time or any agreed extension, the AAA may
appoint the chairperson.
(b) If no period of time is speciﬁed for appointment of the chairperson, and the
party-appointed arbitrators or the parties do not make the appointment within
14 calendar days from the date of the appointment of the last party-appointed
arbitrator, the AAA may appoint the chairperson.
(c) If the parties have agreed that their party-appointed arbitrators shall appoint the
chairperson from the National Roster, the AAA shall furnish to the party-appointed
arbitrators, in the manner provided in Section R-12, a list selected from the
National Roster, and the appointment of the chairperson shall be made as
provided in that Section.

16

RULES AND MEDIATION PROCEDURES

American Arbitration Association

515

R-15. Nationality of Arbitrator
Where the parties are nationals of different countries, the AAA, at the request of
any party or on its own initiative, may appoint as arbitrator a national of a country
other than that of any of the parties. The request must be made before the time
set for the appointment of the arbitrator as agreed by the parties or set by these
rules.
R-16. Number of Arbitrators
(a) If the arbitration agreement does not specify the number of arbitrators, the
dispute shall be heard and determined by one arbitrator, unless the AAA, in its
discretion, directs that three arbitrators be appointed. A party may request three
arbitrators in the Demand or Answer, which request the AAA will consider in
exercising its discretion regarding the number of arbitrators appointed to the
dispute.
(b) Any request for a change in the number of arbitrators as a result of an increase or
decrease in the amount of a claim or a new or different claim must be made to
the AAA and other parties to the arbitration no later than seven calendar days
after receipt of the R-6 required notice of change of claim amount. If the parties
are unable to agree with respect to the request for a change in the number of
arbitrators, the AAA shall make that determination.

R-17. Disclosure
(a) Any person appointed or to be appointed as an arbitrator, as well as the parties
and their representatives, shall disclose to the AAA any circumstance likely to give
rise to justiﬁable doubt as to the arbitrator’s impartiality or independence,
including any bias or any ﬁnancial or personal interest in the result of the arbitration
or any past or present relationship with the parties or their representatives. Such
obligation shall remain in effect throughout the arbitration. Failure on the part of a
party or a representative to comply with the requirements of this rule may result in
the waiver of the right to object to an arbitrator in accordance with Rule R-41.
(b) Upon receipt of such information from the arbitrator or another source, the AAA
shall communicate the information to the parties and, if it deems it appropriate to
do so, to the arbitrator and others.
(c) Disclosure of information pursuant to this Section R-17 is not an indication that the
arbitrator considers that the disclosed circumstance is likely to affect impartiality
or independence.
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R-18. Disqualiﬁcation of Arbitrator
(a) Any arbitrator shall be impartial and independent and shall perform his or her
duties with diligence and in good faith, and shall be subject to disqualiﬁcation for:
i.

partiality or lack of independence,

ii. inability or refusal to perform his or her duties with diligence and in good
faith, and
iii. any grounds for disqualiﬁcation provided by applicable law.
(b) The parties may agree in writing, however, that arbitrators directly appointed by a
party pursuant to Section R-13 shall be non-neutral, in which case such arbitrators
need not be impartial or independent and shall not be subject to disqualiﬁcation
for partiality or lack of independence.
(c) Upon objection of a party to the continued service of an arbitrator, or on its own
initiative, the AAA shall determine whether the arbitrator should be disqualiﬁed
under the grounds set out above, and shall inform the parties of its decision,
which decision shall be conclusive.

R-19. Communication with Arbitrator
(a) No party and no one acting on behalf of any party shall communicate ex parte
with an arbitrator or a candidate for arbitrator concerning the arbitration,
except that a party, or someone acting on behalf of a party, may communicate
ex parte with a candidate for direct appointment pursuant to R-13 in order to
advise the candidate of the general nature of the controversy and of the
anticipated proceedings and to discuss the candidate’s qualiﬁcations, availability,
or independence in relation to the parties or to discuss the suitability of
candidates for selection as a third arbitrator where the parties or party-designated
arbitrators are to participate in that selection.
(b) Section R-19(a) does not apply to arbitrators directly appointed by the parties
who, pursuant to Section R-18(b), the parties have agreed in writing are
non-neutral. Where the parties have so agreed under Section R-18(b), the AAA
shall as an administrative practice suggest to the parties that they agree further
that Section R-19(a) should nonetheless apply prospectively.
(c) In the course of administering an arbitration, the AAA may initiate
communications with each party or anyone acting on behalf of the parties either
jointly or individually.
(d) As set forth in R-43, unless otherwise instructed by the AAA or by the arbitrator,
any documents submitted by any party or to the arbitrator shall simultaneously be
provided to the other party or parties to the arbitration.
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R-20. Vacancies
(a) If for any reason an arbitrator is unable or unwilling to perform the duties of the
ofﬁce, the AAA may, on proof satisfactory to it, declare the ofﬁce vacant. Vacancies
shall be ﬁlled in accordance with the applicable provisions of these rules.
(b) In the event of a vacancy in a panel of neutral arbitrators after the hearings have
commenced, the remaining arbitrator or arbitrators may continue with the hearing
and determination of the controversy, unless the parties agree otherwise.
(c) In the event of the appointment of a substitute arbitrator, the panel of arbitrators
shall determine in its sole discretion whether it is necessary to repeat all or part of
any prior hearings.

R-21. Preliminary Hearing
(a) At the discretion of the arbitrator, and depending on the size and complexity of
the arbitration, a preliminary hearing should be scheduled as soon as practicable
after the arbitrator has been appointed. The parties should be invited to attend
the preliminary hearing along with their representatives. The preliminary hearing
may be conducted in person or by telephone.
(b) At the preliminary hearing, the parties and the arbitrator should be prepared
to discuss and establish a procedure for the conduct of the arbitration that is
appropriate to achieve a fair, efﬁcient, and economical resolution of the dispute.
Sections P-1 and P-2 of these rules address the issues to be considered at the
preliminary hearing.

R-22. Pre-Hearing Exchange and Production of Information
(a) Authority of arbitrator. The arbitrator shall manage any necessary exchange of
information among the parties with a view to achieving an efﬁcient and
economical resolution of the dispute, while at the same time promoting equality
of treatment and safeguarding each party’s opportunity to fairly present its claims
and defenses.
(b) Documents. The arbitrator may, on application of a party or on the arbitrator’s own
initiative:
i.

require the parties to exchange documents in their possession or custody on
which they intend to rely;

ii. require the parties to update their exchanges of the documents on which they
intend to rely as such documents become known to them;
iii. require the parties, in response to reasonable document requests, to make
available to the other party documents, in the responding party’s possession
or custody, not otherwise readily available to the party seeking the
documents, reasonably believed by the party seeking the documents to exist
and to be relevant and material to the outcome of disputed issues; and
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iv. require the parties, when documents to be exchanged or produced are
maintained in electronic form, to make such documents available in the form
most convenient and economical for the party in possession of such
documents, unless the arbitrator determines that there is good cause for
requiring the documents to be produced in a different form. The parties
should attempt to agree in advance upon, and the arbitrator may determine,
reasonable search parameters to balance the need for production of
electronically stored documents relevant and material to the outcome of
disputed issues against the cost of locating and producing them.

R-23. Enforcement Powers of the Arbitrator
The arbitrator shall have the authority to issue any orders necessary to enforce
the provisions of rules R-21 and R-22 and to otherwise achieve a fair, efﬁcient and
economical resolution of the case, including, without limitation:
(a) conditioning any exchange or production of conﬁdential documents and
information, and the admission of conﬁdential evidence at the hearing, on
appropriate orders to preserve such conﬁdentiality;
(b) imposing reasonable search parameters for electronic and other documents if the
parties are unable to agree;
(c) allocating costs of producing documentation, including electronically stored
documentation;
(d) in the case of willful non-compliance with any order issued by the arbitrator,
drawing adverse inferences, excluding evidence and other submissions, and/or
making special allocations of costs or an interim award of costs arising from such
non-compliance; and
(e) issuing any other enforcement orders which the arbitrator is empowered to issue
under applicable law.

R-24. Date, Time, and Place of Hearing
The arbitrator shall set the date, time, and place for each hearing. The parties
shall respond to requests for hearing dates in a timely manner, be cooperative in
scheduling the earliest practicable date, and adhere to the established hearing
schedule. The AAA shall send a notice of hearing to the parties at least 10 calendar
days in advance of the hearing date, unless otherwise agreed by the parties.
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R-25. Attendance at Hearings
The arbitrator and the AAA shall maintain the privacy of the hearings unless the
law provides to the contrary. Any person having a direct interest in the arbitration
is entitled to attend hearings. The arbitrator shall otherwise have the power to
require the exclusion of any witness, other than a party or other essential person,
during the testimony of any other witness. It shall be discretionary with the
arbitrator to determine the propriety of the attendance of any other person.
R-26. Representation
Any party may participate without representation (pro se), or by counsel or any
other representative of the party’s choosing, unless such choice is prohibited by
applicable law. A party intending to be so represented shall notify the other party
and the AAA of the name, telephone number and address, and email address if
available, of the representative at least seven calendar days prior to the date set
for the hearing at which that person is ﬁrst to appear. When such a representative
initiates an arbitration or responds for a party, notice is deemed to have been
given.
R-27. Oaths
Before proceeding with the ﬁrst hearing, each arbitrator may take an oath of
ofﬁce and, if required by law, shall do so. The arbitrator may require witnesses to
testify under oath administered by any duly qualiﬁed person and, if it is required
by law or requested by any party, shall do so.
R-28. Stenographic Record
(a) Any party desiring a stenographic record shall make arrangements directly with
a stenographer and shall notify the other parties of these arrangements at least
three calendar days in advance of the hearing. The requesting party or parties
shall pay the cost of the record.
(b) No other means of recording the proceedings will be permitted absent the
agreement of the parties or per the direction of the arbitrator.
(c) If the transcript or any other recording is agreed by the parties or determined by
the arbitrator to be the ofﬁcial record of the proceeding, it must be provided to
the arbitrator and made available to the other parties for inspection, at a date,
time, and place determined by the arbitrator.
(d) The arbitrator may resolve any disputes with regard to apportionment of the costs
of the stenographic record or other recording.
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R-29. Interpreters
Any party wishing an interpreter shall make all arrangements directly with the
interpreter and shall assume the costs of the service.
R-30. Postponements
The arbitrator may postpone any hearing upon agreement of the parties, upon
request of a party for good cause shown, or upon the arbitrator’s own initiative.
R-31. Arbitration in the Absence of a Party or Representative
Unless the law provides to the contrary, the arbitration may proceed in the
absence of any party or representative who, after due notice, fails to be present
or fails to obtain a postponement. An award shall not be made solely on the
default of a party. The arbitrator shall require the party who is present to submit
such evidence as the arbitrator may require for the making of an award.
R-32. Conduct of Proceedings
(a) The claimant shall present evidence to support its claim. The respondent shall
then present evidence to support its defense. Witnesses for each party shall also
submit to questions from the arbitrator and the adverse party. The arbitrator has
the discretion to vary this procedure, provided that the parties are treated with
equality and that each party has the right to be heard and is given a fair
opportunity to present its case.
(b) The arbitrator, exercising his or her discretion, shall conduct the proceedings with
a view to expediting the resolution of the dispute and may direct the order of
proof, bifurcate proceedings and direct the parties to focus their presentations on
issues the decision of which could dispose of all or part of the case.
(c) When deemed appropriate, the arbitrator may also allow for the presentation of
evidence by alternative means including video conferencing, internet
communication, telephonic conferences and means other than an in-person
presentation. Such alternative means must afford a full opportunity for all parties
to present any evidence that the arbitrator deems material and relevant to the
resolution of the dispute and, when involving witnesses, provide an opportunity
for cross-examination.
(d) The parties may agree to waive oral hearings in any case and may also agree to
utilize the Procedures for Resolution of Disputes Through Document Submission,
found in Rule E-6.
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R-33. Dispositive Motions
The arbitrator may allow the ﬁling of and make rulings upon a dispositive motion
only if the arbitrator determines that the moving party has shown that the motion
is likely to succeed and dispose of or narrow the issues in the case.
R-34. Evidence
(a) The parties may offer such evidence as is relevant and material to the dispute and
shall produce such evidence as the arbitrator may deem necessary to an
understanding and determination of the dispute. Conformity to legal rules of
evidence shall not be necessary. All evidence shall be taken in the presence of all
of the arbitrators and all of the parties, except where any of the parties is absent,
in default, or has waived the right to be present.
(b) The arbitrator shall determine the admissibility, relevance, and materiality of the
evidence offered and may exclude evidence deemed by the arbitrator to be
cumulative or irrelevant.
(c) The arbitrator shall take into account applicable principles of legal privilege, such
as those involving the conﬁdentiality of communications between a lawyer and
client.
(d) An arbitrator or other person authorized by law to subpoena witnesses or
documents may do so upon the request of any party or independently.

R-35. Evidence by Written Statements and Post-Hearing Filing of Documents or
Other Evidence
(a) At a date agreed upon by the parties or ordered by the arbitrator, the parties shall
give written notice for any witness or expert witness who has provided a written
witness statement to appear in person at the arbitration hearing for examination.
If such notice is given, and the witness fails to appear, the arbitrator may disregard
the written witness statement and/or expert report of the witness or make such
other order as the arbitrator may consider to be just and reasonable.
(b) If a witness whose testimony is represented by a party to be essential is unable or
unwilling to testify at the hearing, either in person or through electronic or other
means, either party may request that the arbitrator order the witness to appear
in person for examination before the arbitrator at a time and location where the
witness is willing and able to appear voluntarily or can legally be compelled to do
so. Any such order may be conditioned upon payment by the requesting party of
all reasonable costs associated with such examination.
(c) If the parties agree or the arbitrator directs that documents or other evidence be
submitted to the arbitrator after the hearing, the documents or other evidence
shall be ﬁled with the AAA for transmission to the arbitrator. All parties shall be
afforded an opportunity to examine and respond to such documents or other
evidence.
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R-36. Inspection or Investigation
An arbitrator ﬁnding it necessary to make an inspection or investigation in
connection with the arbitration shall direct the AAA to so advise the parties. The
arbitrator shall set the date and time and the AAA shall notify the parties. Any
party who so desires may be present at such an inspection or investigation. In the
event that one or all parties are not present at the inspection or investigation, the
arbitrator shall make an oral or written report to the parties and afford them an
opportunity to comment.
R-37. Interim Measures
(a) The arbitrator may take whatever interim measures he or she deems necessary,
including injunctive relief and measures for the protection or conservation of
property and disposition of perishable goods.
(b) Such interim measures may take the form of an interim award, and the arbitrator
may require security for the costs of such measures.
(c) A request for interim measures addressed by a party to a judicial authority shall
not be deemed incompatible with the agreement to arbitrate or a waiver of the
right to arbitrate.

R-38. Emergency Measures of Protection
(a) Unless the parties agree otherwise, the provisions of this rule shall apply to
arbitrations conducted under arbitration clauses or agreements entered on or
after October 1, 2013.
(b) A party in need of emergency relief prior to the constitution of the panel shall
notify the AAA and all other parties in writing of the nature of the relief sought
and the reasons why such relief is required on an emergency basis. The application
shall also set forth the reasons why the party is entitled to such relief. Such notice
may be given by facsimile or e-mail or other reliable means, but must include a
statement certifying that all other parties have been notiﬁed or an explanation of
the steps taken in good faith to notify other parties.
(c) Within one business day of receipt of notice as provided in section (b), the AAA
shall appoint a single emergency arbitrator designated to rule on emergency
applications. The emergency arbitrator shall immediately disclose any
circumstance likely, on the basis of the facts disclosed on the application, to affect
such arbitrator’s impartiality or independence. Any challenge to the appointment
of the emergency arbitrator must be made within one business day of the
communication by the AAA to the parties of the appointment of the emergency
arbitrator and the circumstances disclosed.
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(d) The emergency arbitrator shall as soon as possible, but in any event within two
business days of appointment, establish a schedule for consideration of the
application for emergency relief. Such a schedule shall provide a reasonable
opportunity to all parties to be heard, but may provide for proceeding by
telephone or video conference or on written submissions as alternatives to a
formal hearing. The emergency arbitrator shall have the authority vested in the
tribunal under Rule 7, including the authority to rule on her/his own jurisdiction,
and shall resolve any disputes over the applicability of this Rule 38.
(e) If after consideration the emergency arbitrator is satisﬁed that the party seeking
the emergency relief has shown that immediate and irreparable loss or damage
shall result in the absence of emergency relief, and that such party is entitled to
such relief, the emergency arbitrator may enter an interim order or award granting
the relief and stating the reason therefore.
(f) Any application to modify an interim award of emergency relief must be based on
changed circumstances and may be made to the emergency arbitrator until the
panel is constituted; thereafter such a request shall be addressed to the panel.
The emergency arbitrator shall have no further power to act after the panel is
constituted unless the parties agree that the emergency arbitrator is named as a
member of the panel.
(g) Any interim award of emergency relief may be conditioned on provision by the
party seeking such relief for appropriate security.
(h) A request for interim measures addressed by a party to a judicial authority shall
not be deemed incompatible with this rule, the agreement to arbitrate or a waiver
of the right to arbitrate. If the AAA is directed by a judicial authority to nominate a
special master to consider and report on an application for emergency relief, the
AAA shall proceed as provided in this rule and the references to the emergency
arbitrator shall be read to mean the special master, except that the special master
shall issue a report rather than an interim award.
(i) The costs associated with applications for emergency relief shall initially be
apportioned by the emergency arbitrator or special master, subject to the power
of the tribunal to determine ﬁnally the apportionment of such costs.

R-39. Closing of Hearing
(a) The arbitrator shall speciﬁcally inquire of all parties whether they have any further
proofs to offer or witnesses to be heard. Upon receiving negative replies or if
satisﬁed that the record is complete, the arbitrator shall declare the hearing closed.
(b) If documents or responses are to be ﬁled as provided in Rule R-35, or if briefs are
to be ﬁled, the hearing shall be declared closed as of the ﬁnal date set by the
arbitrator for the receipt of briefs. If no documents, responses, or briefs are to
be ﬁled, the arbitrator shall declare the hearings closed as of the date of the last
hearing (including telephonic hearings). If the case was heard without any oral
hearings, the arbitrator shall close the hearings upon the due date established for
receipt of the ﬁnal submission.
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(c) The time limit within which the arbitrator is required to make the award shall
commence, in the absence of other agreements by the parties, upon the closing
of the hearing. The AAA may extend the time limit for rendering of the award only
in unusual and extreme circumstances.

R-40. Reopening of Hearing
The hearing may be reopened on the arbitrator’s initiative, or by the direction of
the arbitrator upon application of a party, at any time before the award is made. If
reopening the hearing would prevent the making of the award within the speciﬁc
time agreed to by the parties in the arbitration agreement, the matter may not
be reopened unless the parties agree to an extension of time. When no speciﬁc
date is ﬁxed by agreement of the parties , the arbitrator shall have 30 calendar
days from the closing of the reopened hearing within which to make an award
(14 calendar days if the case is governed by the Expedited Procedures).
R-41. Waiver of Rules
Any party who proceeds with the arbitration after knowledge that any provision
or requirement of these rules has not been complied with and who fails to state
an objection in writing shall be deemed to have waived the right to object.
R-42. Extensions of Time
The parties may modify any period of time by mutual agreement. The AAA or the
arbitrator may for good cause extend any period of time established by these
rules, except the time for making the award. The AAA shall notify the parties of
any extension.
R-43. Serving of Notice and Communications
(a) Any papers, notices, or process necessary or proper for the initiation or
continuation of an arbitration under these rules, for any court action in connection
therewith, or for the entry of judgment on any award made under these rules may
be served on a party by mail addressed to the party or its representative at the last
known address or by personal service, in or outside the state where the arbitration
is to be held, provided that reasonable opportunity to be heard with regard to the
dispute is or has been granted to the party.
(b) The AAA, the arbitrator and the parties may also use overnight delivery or
electronic facsimile transmission (fax), or electronic (e-mail) to give the notices
required by these rules. Where all parties and the arbitrator agree, notices may be
transmitted by e-mail or other methods of communication.
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(c) Unless otherwise instructed by the AAA or by the arbitrator, any documents
submitted by any party to the AAA or to the arbitrator shall simultaneously be
provided to the other party or parties to the arbitration.
(d) Unless otherwise instructed by the AAA or by the arbitrator, all written
communications made by any party to the AAA or to the arbitrator shall
simultaneously be provided to the other party or parties to the arbitration.
(e) Failure to provide the other party with copies of communications made to the
AAA or to the arbitrator may prevent the AAA or the arbitrator from acting on any
requests or objections contained therein.
(f) The AAA may direct that any oral or written communications that are sent by a
party or their representative shall be sent in a particular manner. The failure of a
party or their representative to do so may result in the AAA’s refusal to consider
the issue raised in the communication.

R-44. Majority Decision
(a) When the panel consists of more than one arbitrator, unless required by law or by
the arbitration agreement or section (b) of this rule, a majority of the arbitrators
must make all decisions.
(b) Where there is a panel of three arbitrators, absent an objection of a party or
another member of the panel, the chairperson of the panel is authorized to
resolve any disputes related to the exchange of information or procedural matters
without the need to consult the full panel.

R-45. Time of Award
The award shall be made promptly by the arbitrator and, unless otherwise agreed
by the parties or speciﬁed by law, no later than 30 calendar days from the date of
closing the hearing, or, if oral hearings have been waived, from the due date set
for receipt of the parties’ ﬁnal statements and proofs.
R-46. Form of Award
(a) Any award shall be in writing and signed by a majority of the arbitrators. It shall be
executed in the form and manner required by law.
(b) The arbitrator need not render a reasoned award unless the parties request such
an award in writing prior to appointment of the arbitrator or unless the arbitrator
determines that a reasoned award is appropriate.
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R-47. Scope of Award
(a) The arbitrator may grant any remedy or relief that the arbitrator deems just and
equitable and within the scope of the agreement of the parties, including, but not
limited to, speciﬁc performance of a contract.
(b) In addition to a ﬁnal award, the arbitrator may make other decisions, including
interim, interlocutory, or partial rulings, orders, and awards. In any interim,
interlocutory, or partial award, the arbitrator may assess and apportion the fees,
expenses, and compensation related to such award as the arbitrator determines is
appropriate.
(c) In the ﬁnal award, the arbitrator shall assess the fees, expenses, and compensation
provided in Sections R-53, R-54, and R-55. The arbitrator may apportion such fees,
expenses, and compensation among the parties in such amounts as the arbitrator
determines is appropriate.
(d) The award of the arbitrator(s) may include:
i.

interest at such rate and from such date as the arbitrator(s) may deem
appropriate; and

ii. an award of attorneys’ fees if all parties have requested such an award or it is
authorized by law or their arbitration agreement.

R-48. Award Upon Settlement—Consent Award
(a) If the parties settle their dispute during the course of the arbitration and if the
parties so request, the arbitrator may set forth the terms of the settlement in a
“consent award.” A consent award must include an allocation of arbitration costs,
including administrative fees and expenses as well as arbitrator fees and expenses.
(b) The consent award shall not be released to the parties until all administrative fees
and all arbitrator compensation have been paid in full.

R-49. Delivery of Award to Parties
Parties shall accept as notice and delivery of the award the placing of the award or
a true copy thereof in the mail addressed to the parties or their representatives
at their last known addresses, personal or electronic service of the award, or the
ﬁling of the award in any other manner that is permitted by law.
R-50. Modiﬁcation of Award
Within 20 calendar days after the transmittal of an award, any party, upon notice
to the other parties, may request the arbitrator, through the AAA, to correct any
clerical, typographical, or computational errors in the award. The arbitrator is not
empowered to redetermine the merits of any claim already decided. The other
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parties shall be given 10 calendar days to respond to the request. The arbitrator
shall dispose of the request within 20 calendar days after transmittal by the AAA
to the arbitrator of the request and any response thereto.
R-51. Release of Documents for Judicial Proceedings
The AAA shall, upon the written request of a party to the arbitration, furnish to
the party, at its expense, copies or certiﬁed copies of any papers in the AAA’s
possession that are not determined by the AAA to be privileged or conﬁdential.
R-52. Applications to Court and Exclusion of Liability
(a) No judicial proceeding by a party relating to the subject matter of the arbitration
shall be deemed a waiver of the party’s right to arbitrate.
(b) Neither the AAA nor any arbitrator in a proceeding under these rules is a
necessary or proper party in judicial proceedings relating to the arbitration.
(c) Parties to an arbitration under these rules shall be deemed to have consented that
judgment upon the arbitration award may be entered in any federal or state court
having jurisdiction thereof.
(d) Parties to an arbitration under these rules shall be deemed to have consented
that neither the AAA nor any arbitrator shall be liable to any party in any action for
damages or injunctive relief for any act or omission in connection with any
arbitration under these rules.
(e) Parties to an arbitration under these rules may not call the arbitrator, the AAA, or
AAA employees as a witness in litigation or any other proceeding relating to the
arbitration. The arbitrator, the AAA and AAA employees are not competent to
testify as witnesses in any such proceeding.

R-53. Administrative Fees
As a not-for-proﬁt organization, the AAA shall prescribe administrative fees to
compensate it for the cost of providing administrative services. The fees in effect
when the fee or charge is incurred shall be applicable. The ﬁling fee shall be
advanced by the party or parties making a claim or counterclaim, subject to ﬁnal
apportionment by the arbitrator in the award. The AAA may, in the event of
extreme hardship on the part of any party, defer or reduce the administrative fees.
R-54. Expenses
The expenses of witnesses for either side shall be paid by the party producing
such witnesses. All other expenses of the arbitration, including required travel
and other expenses of the arbitrator, AAA representatives, and any witness and
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the cost of any proof produced at the direct request of the arbitrator, shall be
borne equally by the parties, unless they agree otherwise or unless the arbitrator
in the award assesses such expenses or any part thereof against any speciﬁed
party or parties.
R-55. Neutral Arbitrator’s Compensation
(a) Arbitrators shall be compensated at a rate consistent with the arbitrator’s stated
rate of compensation.
(b) If there is disagreement concerning the terms of compensation, an appropriate
rate shall be established with the arbitrator by the AAA and conﬁrmed to the
parties.
(c) Any arrangement for the compensation of a neutral arbitrator shall be made
through the AAA and not directly between the parties and the arbitrator.

R-56. Deposits
(a) The AAA may require the parties to deposit in advance of any hearings such sums
of money as it deems necessary to cover the expense of the arbitration, including
the arbitrator’s fee, if any, and shall render an accounting to the parties and return
any unexpended balance at the conclusion of the case.
(b) Other than in cases where the arbitrator serves for a ﬂat fee, deposit amounts
requested will be based on estimates provided by the arbitrator. The arbitrator will
determine the estimated amount of deposits using the information provided by
the parties with respect to the complexity of each case.
(c) Upon the request of any party, the AAA shall request from the arbitrator an
itemization or explanation for the arbitrator’s request for deposits.

R-57. Remedies for Nonpayment
If arbitrator compensation or administrative charges have not been paid in full,
the AAA may so inform the parties in order that one of them may advance the
required payment.
(a) Upon receipt of information from the AAA that payment for administrative
charges or deposits for arbitrator compensation have not been paid in full, to
the extent the law allows, a party may request that the arbitrator take speciﬁc
measures relating to a party’s non-payment.
(b) Such measures may include, but are not limited to, limiting a party’s ability to
assert or pursue their claim. In no event, however, shall a party be precluded from
defending a claim or counterclaim.
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(c) The arbitrator must provide the party opposing a request for such measures with
the opportunity to respond prior to making any ruling regarding the same.
(d) In the event that the arbitrator grants any request for relief which limits any party’s
participation in the arbitration, the arbitrator shall require the party who is making
a claim and who has made appropriate payments to submit such evidence as the
arbitrator may require for the making of an award.
(e) Upon receipt of information from the AAA that full payments have not been
received, the arbitrator, on the arbitrator’s own initiative or at the request of the
AAA or a party, may order the suspension of the arbitration. If no arbitrator has yet
been appointed, the AAA may suspend the proceedings.
(f) If the arbitration has been suspended by either the AAA or the arbitrator and the
parties have failed to make the full deposits requested within the time provided
after the suspension, the arbitrator, or the AAA if an arbitrator has not been
appointed, may terminate the proceedings.

R-58. Sanctions
(a) The arbitrator may, upon a party’s request, order appropriate sanctions where a
party fails to comply with its obligations under these rules or with an order of the
arbitrator. In the event that the arbitrator enters a sanction that limits any party’s
participation in the arbitration or results in an adverse determination of an issue
or issues, the arbitrator shall explain that order in writing and shall require the
submission of evidence and legal argument prior to making of an award. The
arbitrator may not enter a default award as a sanction.
(b) The arbitrator must provide a party that is subject to a sanction request with the
opportunity to respond prior to making any determination regarding the sanctions
application.
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Preliminary Hearing Procedures
P-1. General
(a) In all but the simplest cases, holding a preliminary hearing as early in the process
as possible will help the parties and the arbitrator organize the proceeding in a
manner that will maximize efﬁciency and economy, and will provide each party a
fair opportunity to present its case.
(b) Care must be taken to avoid importing procedures from court systems, as such
procedures may not be appropriate to the conduct of arbitrations as an alternative
form of dispute resolution that is designed to be simpler, less expensive and more
expeditious.

P-2. Checklist
(a) The following checklist suggests subjects that the parties and the arbitrator should
address at the preliminary hearing, in addition to any others that the parties or
the arbitrator believe to be appropriate to the particular case. The items to be
addressed in a particular case will depend on the size, subject matter, and
complexity of the dispute, and are subject to the discretion of the arbitrator:
(i)

the possibility of other non-adjudicative methods of dispute resolution,
including mediation pursuant to R-9;

(ii)

whether all necessary or appropriate parties are included in the arbitration;

(iii)

whether a party will seek a more detailed statement of claims, counterclaims
or defenses;

(iv)

whether there are any anticipated amendments to the parties’ claims,
counterclaims, or defenses;

(v)

which
(a) arbitration rules;
(b) procedural law; and
(c) substantive law govern the arbitration;

(vi)

whether there are any threshold or dispositive issues that can efﬁciently be
decided without considering the entire case, including without limitation,
(a) any preconditions that must be satisﬁed before proceeding with the
arbitration;
(b) whether any claim or counterclaim falls outside the arbitrator’s jurisdiction
or is otherwise not arbitrable;
(c) consolidation of the claims or counterclaims with another arbitration; or
(d) bifurcation of the proceeding.
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(vii) whether the parties will exchange documents, including electronically stored
documents, on which they intend to rely in the arbitration, and/or make
written requests for production of documents within deﬁned parameters;
(viii) whether to establish any additional procedures to obtain information that is
relevant and material to the outcome of disputed issues;
(ix)

how costs of any searches for requested information or documents that
would result in substantial costs should be borne;

(x)

whether any measures are required to protect conﬁdential information;

(xi)

whether the parties intend to present evidence from expert witnesses, and
if so, whether to establish a schedule for the parties to identify their experts
and exchange expert reports;

(xii) whether, according to a schedule set by the arbitrator, the parties will
(a) identify all witnesses, the subject matter of their anticipated testimonies,
exchange written witness statements, and determine whether written
witness statements will replace direct testimony at the hearing;
(b) exchange and pre-mark documents that each party intends to submit;
and
(c) exchange pre-hearing submissions, including exhibits;
(xiii) the date, time and place of the arbitration hearing;
(xiv) whether, at the arbitration hearing,
(a) testimony may be presented in person, in writing, by videoconference, via
the internet, telephonically, or by other reasonable means;
(b) there will be a stenographic transcript or other record of the proceeding
and, if so, who will make arrangements to provide it;
(xv) whether any procedure needs to be established for the issuance of subpoenas;
(xvi) the identiﬁcation of any ongoing, related litigation or arbitration;
(xvii) whether post-hearing submissions will be ﬁled;
(xviii) the form of the arbitration award; and
(xix) any other matter the arbitrator considers appropriate or a party wishes
to raise.
(b) The arbitrator shall issue a written order memorializing decisions made and
agreements reached during or following the preliminary hearing.
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Expedited Procedures
E-1. Limitation on Extensions
Except in extraordinary circumstances, the AAA or the arbitrator may grant a
party no more than one seven-day extension of time to respond to the Demand
for Arbitration or counterclaim as provided in Section R-5.
E-2. Changes of Claim or Counterclaim
A claim or counterclaim may be increased in amount, or a new or different claim
or counterclaim added, upon the agreement of the other party, or the consent
of the arbitrator. After the arbitrator is appointed, however, no new or different
claim or counterclaim may be submitted except with the arbitrator’s consent. If an
increased claim or counterclaim exceeds $75,000, the case will be administered
under the regular procedures unless all parties and the arbitrator agree that the
case may continue to be processed under the Expedited Procedures.
E-3. Serving of Notices
In addition to notice provided by Section R-43, the parties shall also accept
notice by telephone. Telephonic notices by the AAA shall subsequently be
conﬁrmed in writing to the parties. Should there be a failure to conﬁrm in writing
any such oral notice, the proceeding shall nevertheless be valid if notice has, in
fact, been given by telephone.
E-4. Appointment and Qualiﬁcations of Arbitrator
(a) The AAA shall simultaneously submit to each party an identical list of ﬁve
proposed arbitrators drawn from its National Roster from which one arbitrator
shall be appointed.
(b) The parties are encouraged to agree to an arbitrator from this list and to advise
the AAA of their agreement. If the parties are unable to agree upon an arbitrator,
each party may strike two names from the list and return it to the AAA within
seven days from the date of the AAA’s mailing to the parties. If for any reason the
appointment of an arbitrator cannot be made from the list, the AAA may make
the appointment from other members of the panel without the submission of
additional lists.
(c) The parties will be given notice by the AAA of the appointment of the arbitrator,
who shall be subject to disqualiﬁcation for the reasons speciﬁed in Section R-18.
The parties shall notify the AAA within seven calendar days of any objection to the
arbitrator appointed. Any such objection shall be for cause and shall be conﬁrmed
in writing to the AAA with a copy to the other party or parties.
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E-5. Exchange of Exhibits
At least two business days prior to the hearing, the parties shall exchange copies
of all exhibits they intend to submit at the hearing. The arbitrator shall resolve
disputes concerning the exchange of exhibits.
E-6. Proceedings on Documents and Procedures for the Resolution of Disputes
Through Document Submission
Where no party’s claim exceeds $25,000, exclusive of interest, attorneys’ fees and
arbitration costs, and other cases in which the parties agree, the dispute shall be
resolved by submission of documents, unless any party requests an oral hearing,
or the arbitrator determines that an oral hearing is necessary. Where cases are
resolved by submission of documents, the following procedures may be utilized
at the agreement of the parties or the discretion of the arbitrator:
(a) Within 14 calendar days of conﬁrmation of the arbitrator’s appointment, the
arbitrator may convene a preliminary management hearing, via conference call,
video conference, or internet, to establish a fair and equitable procedure for the
submission of documents, and, if the arbitrator deems appropriate, a schedule for
one or more telephonic or electronic conferences.
(b) The arbitrator has the discretion to remove the case from the documents-only
process if the arbitrator determines that an in-person hearing is necessary.
(c) If the parties agree to in-person hearings after a previous agreement to proceed
under this rule, the arbitrator shall conduct such hearings. If a party seeks to have
in-person hearings after agreeing to this rule, but there is not agreement among
the parties to proceed with in-person hearings, the arbitrator shall resolve the
issue after the parties have been given the opportunity to provide their respective
positions on the issue.
(d) The arbitrator shall establish the date for either written submissions or a ﬁnal
telephonic or electronic conference. Such date shall operate to close the hearing
and the time for the rendering of the award shall commence.
(e) Unless the parties have agreed to a form of award other than that set forth in
rule R-46, when the parties have agreed to resolve their dispute by this rule, the
arbitrator shall render the award within 14 calendar days from the date the hearing
is closed.
(f) If the parties agree to a form of award other than that described in rule R-46, the
arbitrator shall have 30 calendar days from the date the hearing is declared closed
in which to render the award.
(g) The award is subject to all other provisions of the Regular Track of these rules
which pertain to awards.
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E-7. Date, Time, and Place of Hearing
In cases in which a hearing is to be held, the arbitrator shall set the date, time,
and place of the hearing, to be scheduled to take place within 30 calendar days
of conﬁrmation of the arbitrator’s appointment. The AAA will notify the parties in
advance of the hearing date.
E-8. The Hearing
(a) Generally, the hearing shall not exceed one day. Each party shall have equal
opportunity to submit its proofs and complete its case. The arbitrator shall
determine the order of the hearing, and may require further submission of
documents within two business days after the hearing. For good cause shown, the
arbitrator may schedule additional hearings within seven business days after the
initial day of hearings.
(b) Generally, there will be no stenographic record. Any party desiring a stenographic
record may arrange for one pursuant to the provisions of Section R-28.

E-9. Time of Award
Unless otherwise agreed by the parties, the award shall be rendered not
later than 14 calendar days from the date of the closing of the hearing or, if oral
hearings have been waived, from the due date established for the receipt of the
parties’ ﬁnal statements and proofs.
E-10. Arbitrator’s Compensation
Arbitrators will receive compensation at a rate to be suggested by the AAA
regional ofﬁce.
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Procedures for Large, Complex Commercial Disputes
L-1. Administrative Conference
Prior to the dissemination of a list of potential arbitrators, the AAA shall, unless
the parties agree otherwise, conduct an administrative conference with the
parties and/or their attorneys or other representatives by conference call. The
conference will take place within 14 calendar days after the commencement of
the arbitration. In the event the parties are unable to agree on a mutually
acceptable time for the conference, the AAA may contact the parties individually
to discuss the issues contemplated herein. Such administrative conference shall
be conducted for the following purposes and for such additional purposes as the
parties or the AAA may deem appropriate:
(a) to obtain additional information about the nature and magnitude of the dispute
and the anticipated length of hearing and scheduling;
(b) to discuss the views of the parties about the technical and other qualiﬁcations of
the arbitrators;
(c) to obtain conﬂicts statements from the parties; and
(d) to consider, with the parties, whether mediation or other non-adjudicative
methods of dispute resolution might be appropriate.

L-2. Arbitrators
(a) Large, complex commercial cases shall be heard and determined by either one
or three arbitrators, as may be agreed upon by the parties. With the exception
in paragraph (b) below, if the parties are unable to agree upon the number of
arbitrators and a claim or counterclaim involves at least $1,000,000, then three
arbitrator(s) shall hear and determine the case. If the parties are unable to
agree on the number of arbitrators and each claim and counterclaim is less than
$1,000,000, then one arbitrator shall hear and determine the case.
(b) In cases involving the ﬁnancial hardship of a party or other circumstance, the AAA
at its discretion may require that only one arbitrator hear and determine the case,
irrespective of the size of the claim involved in the dispute.
(c) The AAA shall appoint arbitrator(s) as agreed by the parties. If they are unable to
agree on a method of appointment, the AAA shall appoint arbitrators from the
Large, Complex Commercial Case Panel, in the manner provided in the regular
Commercial Arbitration Rules. Absent agreement of the parties, the arbitrator(s)
shall not have served as the mediator in the mediation phase of the instant
proceeding.
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L-3. Management of Proceedings
(a) The arbitrator shall take such steps as deemed necessary or desirable to avoid
delay and to achieve a fair, speedy and cost-effective resolution of a Large,
Complex Commercial Dispute.
(b) As promptly as practicable after the selection of the arbitrator(s), a preliminary
hearing shall be scheduled in accordance with sections P-1 and P-2 of these rules.
(c) The parties shall exchange copies of all exhibits they intend to submit at the
hearing at least 10 calendar days prior to the hearing unless the arbitrator(s)
determines otherwise.
(d) The parties and the arbitrator(s) shall address issues pertaining to the pre-hearing
exchange and production of information in accordance with rule R-22 of the AAA
Commercial Rules, and the arbitrator’s determinations on such issues shall be
included within the Scheduling and Procedure Order.
(e) The arbitrator, or any single member of the arbitration tribunal, shall be authorized
to resolve any disputes concerning the pre-hearing exchange and production of
documents and information by any reasonable means within his discretion,
including, without limitation, the issuance of orders set forth in rules R-22 and R-23
of the AAA Commercial Rules.
(f) In exceptional cases, at the discretion of the arbitrator, upon good cause shown
and consistent with the expedited nature of arbitration, the arbitrator may order
depositions to obtain the testimony of a person who may possess information
determined by the arbitrator to be relevant and material to the outcome of the
case. The arbitrator may allocate the cost of taking such a deposition.
(g) Generally, hearings will be scheduled on consecutive days or in blocks of
consecutive days in order to maximize efﬁciency and minimize costs.

Administrative Fee Schedules (Standard and Flexible Fees)
FOR THE CURRENT ADMINISTRATIVE FEE SCHEDULE, PLEASE VISIT
www.adr.org/feeschedule.
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Commercial Mediation Procedures
M-1. Agreement of Parties
Whenever, by stipulation or in their contract, the parties have provided for
mediation or conciliation of existing or future disputes under the auspices of the
American Arbitration Association or under these procedures, the parties and
their representatives, unless agreed otherwise in writing, shall be deemed to
have made these procedural guidelines, as amended and in effect as of the date
of ﬁling of a request for mediation, a part of their agreement and designate the
AAA as the administrator of their mediation.
The parties by mutual agreement may vary any part of these procedures
including, but not limited to, agreeing to conduct the mediation via telephone or
other electronic or technical means.
M-2. Initiation of Mediation
Any party or parties to a dispute may initiate mediation under the AAA’s auspices
by making a request for mediation to any of the AAA’s regional ofﬁces or case
management centers via telephone, email, regular mail or fax. Requests for
mediation may also be ﬁled online via WebFile at www.adr.org.
The party initiating the mediation shall simultaneously notify the other party or
parties of the request. The initiating party shall provide the following information
to the AAA and the other party or parties as applicable:
(i) A copy of the mediation provision of the parties’ contract or the parties’
stipulation to mediate.
(ii) The names, regular mail addresses, email addresses, and telephone numbers
of all parties to the dispute and representatives, if any, in the mediation.
(iii) A brief statement of the nature of the dispute and the relief requested.
(iv) Any speciﬁc qualiﬁcations the mediator should possess.

M-3. Representation
Subject to any applicable law, any party may be represented by persons of the
party’s choice. The names and addresses of such persons shall be communicated
in writing to all parties and to the AAA.
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M-4. Appointment of the Mediator
If the parties have not agreed to the appointment of a mediator and have not
provided any other method of appointment, the mediator shall be appointed in
the following manner:
(i) Upon receipt of a request for mediation, the AAA will send to each party a list
of mediators from the AAA’s Panel of Mediators. The parties are encouraged
to agree to a mediator from the submitted list and to advise the AAA of their
agreement.
(ii) If the parties are unable to agree upon a mediator, each party shall strike
unacceptable names from the list, number the remaining names in order of
preference, and return the list to the AAA. If a party does not return the list
within the time speciﬁed, all mediators on the list shall be deemed
acceptable. From among the mediators who have been mutually approved
by the parties, and in accordance with the designated order of mutual
preference, the AAA shall invite a mediator to serve.
(iii) If the parties fail to agree on any of the mediators listed, or if acceptable
mediators are unable to serve, or if for any other reason the appointment
cannot be made from the submitted list, the AAA shall have the authority to
make the appointment from among other members of the Panel of Mediators
without the submission of additional lists.

M-5. Mediator’s Impartiality and Duty to Disclose
AAA mediators are required to abide by the Model Standards of Conduct for
Mediators in effect at the time a mediator is appointed to a case. Where there
is a conﬂict between the Model Standards and any provision of these Mediation
Procedures, these Mediation Procedures shall govern. The Standards require
mediators to (i) decline a mediation if the mediator cannot conduct it in an
impartial manner, and (ii) disclose, as soon as practicable, all actual and potential
conﬂicts of interest that are reasonably known to the mediator and could
reasonably be seen as raising a question about the mediator’s impartiality.
Prior to accepting an appointment, AAA mediators are required to make a
reasonable inquiry to determine whether there are any facts that a reasonable
individual would consider likely to create a potential or actual conﬂict of interest
for the mediator. AAA mediators are required to disclose any circumstance likely
to create a presumption of bias or prevent a resolution of the parties’ dispute
within the time-frame desired by the parties. Upon receipt of such disclosures,
the AAA shall immediately communicate the disclosures to the parties for their
comments.
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The parties may, upon receiving disclosure of actual or potential conﬂicts of
interest of the mediator, waive such conﬂicts and proceed with the mediation.
In the event that a party disagrees as to whether the mediator shall serve, or in
the event that the mediator’s conﬂict of interest might reasonably be viewed as
undermining the integrity of the mediation, the mediator shall be replaced.
M-6. Vacancies
If any mediator shall become unwilling or unable to serve, the AAA will appoint
another mediator, unless the parties agree otherwise, in accordance with section
M-4.
M-7. Duties and Responsibilities of the Mediator
(i) The mediator shall conduct the mediation based on the principle of party
self-determination. Self-determination is the act of coming to a voluntary,
uncoerced decision in which each party makes free and informed choices as
to process and outcome.
(ii) The mediator is authorized to conduct separate or ex parte meetings and
other communications with the parties and/or their representatives, before,
during, and after any scheduled mediation conference. Such communications
may be conducted via telephone, in writing, via email, online, in person or
otherwise.
(iii) The parties are encouraged to exchange all documents pertinent to the relief
requested. The mediator may request the exchange of memoranda on issues,
including the underlying interests and the history of the parties’ negotiations.
Information that a party wishes to keep conﬁdential may be sent to the
mediator, as necessary, in a separate communication with the mediator.
(iv) The mediator does not have the authority to impose a settlement on the
parties but will attempt to help them reach a satisfactory resolution of their
dispute. Subject to the discretion of the mediator, the mediator may make
oral or written recommendations for settlement to a party privately or, if the
parties agree, to all parties jointly.
(v) In the event a complete settlement of all or some issues in dispute is not
achieved within the scheduled mediation session(s), the mediator may
continue to communicate with the parties, for a period of time, in an ongoing
effort to facilitate a complete settlement.
(vi) The mediator is not a legal representative of any party and has no ﬁduciary
duty to any party.
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M-8. Responsibilities of the Parties
The parties shall ensure that appropriate representatives of each party, having
authority to consummate a settlement, attend the mediation conference.
Prior to and during the scheduled mediation conference session(s) the parties
and their representatives shall, as appropriate to each party’s circumstances,
exercise their best efforts to prepare for and engage in a meaningful and
productive mediation.
M-9. Privacy
Mediation sessions and related mediation communications are private
proceedings. The parties and their representatives may attend mediation
sessions. Other persons may attend only with the permission of the parties and
with the consent of the mediator.
M-10. Conﬁdentiality
Subject to applicable law or the parties’ agreement, conﬁdential information
disclosed to a mediator by the parties or by other participants (witnesses) in the
course of the mediation shall not be divulged by the mediator. The mediator
shall maintain the conﬁdentiality of all information obtained in the mediation,
and all records, reports, or other documents received by a mediator while serving
in that capacity shall be conﬁdential.
The mediator shall not be compelled to divulge such records or to testify in
regard to the mediation in any adversary proceeding or judicial forum.
The parties shall maintain the conﬁdentiality of the mediation and shall not rely
on, or introduce as evidence in any arbitral, judicial, or other proceeding the
following, unless agreed to by the parties or required by applicable law:
(i) Views expressed or suggestions made by a party or other participant with
respect to a possible settlement of the dispute;
(ii) Admissions made by a party or other participant in the course of the
mediation proceedings;
(iii) Proposals made or views expressed by the mediator; or
(iv) The fact that a party had or had not indicated willingness to accept a proposal
for settlement made by the mediator.
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M-11. No Stenographic Record
There shall be no stenographic record of the mediation process.
M-12. Termination of Mediation
The mediation shall be terminated:
(i) By the execution of a settlement agreement by the parties; or
(ii) By a written or verbal declaration of the mediator to the effect that further
efforts at mediation would not contribute to a resolution of the parties’
dispute; or
(iii) By a written or verbal declaration of all parties to the effect that the mediation
proceedings are terminated; or
(iv) When there has been no communication between the mediator and any party
or party’s representative for 21 days following the conclusion of the mediation
conference.

M-13. Exclusion of Liability
Neither the AAA nor any mediator is a necessary party in judicial proceedings
relating to the mediation. Neither the AAA nor any mediator shall be liable to
any party for any error, act or omission in connection with any mediation
conducted under these procedures.
M-14. Interpretation and Application of Procedures
The mediator shall interpret and apply these procedures insofar as they relate
to the mediator’s duties and responsibilities. All other procedures shall be
interpreted and applied by the AAA.
M-15. Deposits
Unless otherwise directed by the mediator, the AAA will require the parties to
deposit in advance of the mediation conference such sums of money as it, in
consultation with the mediator, deems necessary to cover the costs and expenses
of the mediation and shall render an accounting to the parties and return any
unexpended balance at the conclusion of the mediation.
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M-16. Expenses
All expenses of the mediation, including required traveling and other expenses
or charges of the mediator, shall be borne equally by the parties unless they
agree otherwise. The expenses of participants for either side shall be paid by the
party requesting the attendance of such participants.
M-17. Cost of the Mediation
FOR THE CURRENT ADMINISTRATIVE FEE SCHEDULE, PLEASE VISIT
www.adr.org/feeschedule.
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To Be Adapted to the Particular Case
(Each order is customized; the following sets forth
some possible draft language to be considered)
Charles J. Moxley, Jr.
____________________________________
____________________________________
-------------------------------------------------------------- X
:
__________,
:
:
Claimant,
:
:
- and :
:
__________,
:
:
:
Respondents. :
:
--------------------------------------------------------------X

Case No. __________

REPORT OF PRELIMINARY HEARING
AND SCHEDULING ORDER
Pursuant to the __________ Rules of the __________ (the “____”), a preliminary hearing
was held in the above matter by telephonic conference call on __________, before Arbitrators
__________, __________, and __________ (the “Arbitrators”). Appearing at the hearing were
__________, of __________, attorneys for Claimant __________ (“Claimant”), and __________
of __________, attorneys for Respondent __________ and __________ (“Respondents”)
(collectively, the “Parties”).
Following are the matters agreed to by the Parties and/or directed by the Arbitrators.
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Acceptance of Panel
1.

All Arbitrators have made disclosures. The Parties acknowledge receipt of same

and consent to proceed with the Panel as presently constituted.
Ex Parte Communications
2.

There will be no ex parte communications between the appointing parties and the

party-nominated arbitrators going forward, with the following exception: The party-nominated
Arbitrators may submit their statements for arbitration services to their appointing parties, as
previously agreed; provided, however, that such statements will be general in nature so as not to
disclose the thinking or decision-making processes of the Arbitrators.
Applicable Rules
3.

This arbitration will be conducted pursuant to the __________ of the ____, as

amended and in effect __________, for individually negotiated contracts (the “__________”).
Schedule
4.

The Parties confirm that they waive the provisions of Section __ of the

__________ relating to the time period within which the Arbitrators must render their award in
this proceeding.
Number of Arbitrators
5.

The arbitration provision of the Parties’ License Agreement (the “Agreement”)

applicable to this dispute provides for 3 arbitrators. The Parties confirmed that they have agreed
to have this dispute heard by one arbitrator, the Arbitrator.
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Contract Provision Requiring Hearing to Commence
Within Days of Selection of the Third Arbitrator
6.

The arbitration clause in this matter provides for the hearing to commence within

__ days of the appointment of the third arbitrator, unless the Parties agree otherwise. The Parties
have agreed as follows in this regard: _____________________________________.
Possible Status Quo Order
7.

The Parties will promptly meet and confer in an effort to agree to a status quo

order with respect to this matter. In advance of such discussions, Claimant will provide
Respondent will a proposed form of such order. Any status quo order agreed to by the Parties
will be submitted to the Arbitrator to be “so ordered.”
8.

A follow-up conference call with the Arbitrator with respect to a possible status

quo order will be held at ____ _.m. on __________, in a conference call to be arranged by the
___, provided, however, that, if the Parties resolve the matter, they will so advise the ___ and the
call will be cancelled.
Respondent’s Motion to Stay or Limit the Scope of this Arbitration
9.

The Parties will meet and confer concerning Respondent’s request for a stay of

this arbitration or a limitation on its scope.
10.

If the Parties are unable to agree on the matter, Respondent may, by __________,

serve and file its motion seeking to stay this arbitration or limit its scope. Absent good cause
shown or agreement by the Parties, such motion papers, not counting exhibits, will be limited to
ten (10) pages.
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11.

By __________, Claimant will respond to Respondent’s said motion. Absent

good cause shown or agreement by the Parties, such response, not counting exhibits, will be
limited to ten (10) pages.
12.

Oral argument on the motion will be held with the Arbitrators on __________ at

____ _.m., in a conference call to be arranged by the ____.
Acceptance of Arbitrator
13.

The Parties agreed that they have accepted Arbitrator ________ as the Arbitrator

in this arbitration, notwithstanding that Mr. ________ is not an active or retired official of an
insurance or reinsurance company.
Respondent’s Motion as to Arbitrability
14.

Respondent asserts that, with respect to this matter, Claimant, by ___________,

waived its right to have this dispute arbitrated and hence that this arbitration should be dismissed.
Claimant disputes that any such waiver took place. Respondent intends to make a motion to
dismiss on the ground that the Parties’ instant dispute is not arbitrable as a result of the alleged
waiver.
15.

The following schedule will apply with respect to said motion:

x
x
x
x

Respondent will interpose its motion and supporting papers by ___________;
Claimant will interpose its opposing papers by ___________;
Respondent will interpose its reply papers, if any, by ___________; and
Oral argument will be heard on the motion on ___________ at ____ _.m. New
York time, in a conference call to be arranged by the ___________.
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Conditional Scheduling Order for the Case Going Forward
16.

The contemplated motion as to arbitrability raises the question as to whether this

arbitration will proceed.
17.

Accordingly, the following schedule is set forth provisionally, subject to the

Arbitrator’s ruling on said motion.
Arbitrability
18.

The Parties agree that all claims presently asserted in this arbitration are

arbitrable.
Further Pleadings
19.

Claimant will serve and file its Amended Demand for Arbitration by ________,

setting forth in detail the factual and legal bases of Claimant’s claims in this arbitration and
attaching the documents upon which Claimant relies for said claims.
20.

Respondents will serve and file their Answer to Claimant’s Amended Demand for

Arbitration by ________, setting forth in detail the factual and legal bases of Respondents’
defenses in this arbitration and attaching the documents upon which Respondents rely for said
defenses.
Respondents’ Answer
21.

By __________, Respondents will serve and file their Answer in this arbitration.

The Answer will respond with specificity to the particularized allegations of Claimant’s Notice
of Arbitration and Statement of Claim (the “Statement of Claim”), as well as setting forth
Respondents’ own allegations as to the matters at issue in this arbitration.

5

596

__________
__________and __________

REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER
22.

he Answer, when interposed, will be deemed confidential, for use in this

arbitration only; provided, however, that within __ days of the discovery master’s so ordering a
confidentiality order in this matter (discussed below), Respondents will specifically designate the
portions of their Answer they deem confidential pursuant to said order.
Amended Pleadings
23.

By ________, Claimants will serve and file their Demand for Arbitration and

Second Amended Statement of Claim (“Second Amended Statement of Claim”), setting forth
their claims with particularity, including their claims as to ____________________________
__________________________, attaching to said amended pleading the documents upon which
Claimants rely for the allegations set forth therein. Except as otherwise provided, the
compliance time as to all deadlines set forth herein is ______ on the specified date.
24.

By ________, Respondent will serve and file its Written Statement of Defense

(“Answer to Claims”), including its counterclaims, if any, setting forth with particularity its
response to the allegations set forth in Claimants’ Second Amended Statement of Claim and the
factual and legal bases for its counterclaims, if any, attaching to said pleading the documents
upon which Claimants rely for the allegations set forth therein.
25.

By ________, Claimants will serve and file their Written Statement of Defense to

any counterclaims asserted by Respondent in this matter, setting forth with particularity their
response to the allegations set forth in Respondent’s Answer to Claims, attaching to said
pleading the documents upon which Respondent relies for the allegations set forth therein.
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Pleadings
26.

The Parties agreed that the pleadings are closed in this matter. No amendments or

further pleadings are contemplated.
Potential Dispositive Motions
27.

In the event a Party wishes to make a possible dispositive motion, that Party will,

by __________, serve and file a letter of no more than three pages summarizing the
contemplated bases for such a motion and explaining why, in that Party’s view, the making of
the motion would foster the efficient administration and resolution of this case.
28.

The other side will thereafter have until __________ to respond to the foregoing

letter with its own letter of no more than three pages.
29.

Counsel for the Parties will thereafter confer by __________ as to whether, in

their respective views, the contemplated motion would contribute to the efficient administration
and resolution of the case.
30.

If, after the Parties so confer, either side still wants to make such a motion, the

side seeking to make the motion will so advise the Arbitrator and a conference call will be held
with the Arbitrator on __________ at ____ _.m. to discuss the proposed motion.
31.

No dispositive motion may be made after __________.

Substantive Motions
32.

No substantive motions are contemplated in this arbitration.
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Respondent’s Motion for a Stay
33.

With respect to Respondent’s motion to stay this arbitration based on

developments in parallel litigation between the Parties and others in Supreme Court, New York
County, the Arbitrators denied said motion, subject to leave to renew, should the applicable facts
and circumstances change.
Claimant’s Motion for Summary Disposition
34.

With respect to Claimant’s motion for summary disposition dated ________,

Respondents will, by ________, interpose their papers in opposition to said motion.
35.

Because of the Arbitrators’ familiarity with the case and the issues raised,

Respondents’ opposing memorandum may consist largely of bullet points without extensive
elaboration. Respondents advise that they expect to be able to limit the memorandum to __
pages, double-spaced.
36.

By ________, Claimant will submit its reply papers, if any, with such papers

being limited to __ pages, double-spaced.
37.

Oral argument on this motion will be held before the Arbitrators on ________ at

____ p.m., in a conference call to be arranged by the ____.
Motion to Strike
38.

Respondents assert that certain allegations contained in Claimant’s Statement of

Claim should be stricken. Claimant opposes the striking of any portion of his Statement of
Claim.
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39.

By __________, Respondents will serve and file their papers in support of their

motion to strike in this regard, with such papers being limited to __ pages, double-spaced.
40.

By __________, Claimant will serve and file his opposing papers on this motion,

with such papers to be limited to __ pages, double-spaced.
41.

By __________, Respondents will interpose their reply papers, if any, on this

motion, with such papers to be limited to __ pages, single-spaced.
42.

This motion will be heard by the Arbitrators in a conference call on __________

at ____ _.m., with __ minutes being allotted to the call. The call will be arranged by the ____.
Respondents’ Possible Motion to Disqualify Claimant’s Counsel
43.

Respondents advised that they are considering a motion to disqualify Claimant’s

counsel in this arbitration. The Arbitrators reminded Counsel that there is case authority in New
York to the effect that a motion to disqualify adversary counsel in an arbitration is for the courts,
not arbitrators, to decide.
44.

By April __________, Respondents will advise the Arbitrators what, if anything,

they intend to do with respect to this possible motion.
45.

The Arbitrators have determined that, if the Parties, based on conformed consent,

agree to have the Arbitrators hear such a motion, the Arbitrators will hear it.
Confidentiality
46.

The Parties have been working on a draft order as to confidentiality. The Parties

will continue this effort and will, by __________, submit to the discovery master (discussed
below) either a stipulated order or their respective arguments as to their disagreement as to same.
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47.

Any dispute between the Parties as to the form of a confidentiality order in the

case will be addressed in a conference call with the discovery master, to be scheduled as
necessary.
Confidentiality
48.

The Parties will consult with each other with respect to entering into a stipulation

of confidentiality as to documents in the case and as to this proceeding as a whole.
49.

Assuming the Parties decide to enter into such a stipulation, they will, by

____________, submit said stipulation to the Tribunal to be so ordered; provided, however, that,
if the Parties want to enter into a stipulation along these lines but are unable to agree to the
language thereof, they may present the matter to the Arbitrator for conferencing.
Interview of Claimant’s Chief Actuary
50.

Claimant has advised that Claimant’s chief actuary has knowledge as to the

calculation of the amount of Claimant’s claims in this arbitration. To expedite this arbitration
and hopefully lessen the scope of discovery, Claimant has agreed to make its chief actuary
available for interview by Respondents in a conference call to be arranged and participated in by
Counsel for the Parties in this arbitration.
51.

Claimant may, if it chooses, have a consultant or expert participate in the

foregoing conference call with Claimant’s chief actuary; provided, however, that the identify of
any such consultant or expert should be disclosed to Claimant at least 24 hours in advance of the
call.
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52.

This conference call with Claimant’s chief actuary will take place on ________,

or such other date as the Parties may agree.
Charts or Diagrams Identifying Relevant Entities and Other Relationships and Events
53.

By __________, the parties, either jointly or severally, depending on their ability

to agree on the matter, will present charts or diagrams to the arbitrators setting forth the various
ownership interests, contractual relationships, transfers, assignments, changes of name or
identity, and the like as between the entities and other persons relevant to this matter.
Discovery Master
54.

Issues as to discovery and routine administrative and scheduling matters will be

heard by the chair, Arbitrator ______, as discovery master; provided, however, that, if any party
or the discovery master wants the entire panel to hear any such matter, the entire panel will hear
it. In the event of the chair’s unavailability to hear any matter intended for the discovery master,
the chair may designate either of the other Arbitrators to serve as discovery master. All
Arbitrators and the ____ will be copied on communications between the Parties and the
discovery master.
Discovery Master
55.

By __________, the Parties will advise the Arbitrators whether they want issues

as to discovery and routine administrative and scheduling matters to be heard by the chair as
discovery master or by the entire Panel; provided, however, that, if the Parties desire generally to
have such matters heard by the chair, they may, nonetheless, with respect to any particular matter
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or issue, thereafter request that said matter or issue be heard by the entire Panel, in which case
the entire Panel will hear it.
Reliance Documents
56.

By __________, each side will produce the documents upon which it relies in this

arbitration for its claims, counterclaims or defenses, except that a side is not required to reproduce any such documents that it has previously produced in this arbitration.
57.

It is not contemplated at this time that a separate schedule will be established for

production of reliance documents. Rather, we will go through the normal processes of
documents requests, objections, and the like, and of the pre-hearing designation of exhibits.
Document Production as to Documents other than
Reliance Documents
58.

The Parties will exchange document requests as to documents other than reliance

documents by __________.
59.

The Parties will exchange their responses and objections, if any, to such document

requests by __________.
60.

The Parties will meet and confer by __________with respect to objections to

document requests. In the interest of avoiding undue expense and delay in this arbitration, the
Parties are encouraged to work out any discovery disputes they may have.
61.

By __________, the Parties will submit letter briefs to the Arbitrator concerning

any unresolved disputes as to document production.
62.

Oral argument will be held with the Arbitrator on any open discovery issues on

__________at ____ _.m., in a conference call to be arranged by the ____.
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63.

The Parties will produce all unobjected to documents by __________.

Document Production
64.

The parties will exchange document requests by __________.

65.

Document requests should generally comply with the following:

x
They should be limited to documents that are directly relevant to significant issues
in the case or to the case’s outcome;
x
They should be restricted in terms of time frame, subject matter and persons or
entities to which the requests pertain; and
x
They ordinarily should not include broad phraseology such as “all documents
directly or indirectly related to.”
66.

The Parties will serve and file their responses and objections, if any, to document

requests by __________.
67.

The parties will meet and confer by __________ with respect to any then-existing

objections to document requests.
68.

By __________, the Parties will submit letter briefs to the discovery master

concerning any remaining disputes as to document production.
69.

Oral argument will be held with the discovery master on any open discovery

issues on __________ at ____ _.m., in a conference call to be arranged by the ____.
70.

The Parties will make their document productions on a rolling basis, starting on

__________, with document production to be completed by __________, it being expected that
the Parties will produce significant blocks of documents as they become available during the
period of rolling production.
71.

By __________, the Parties will serve and file their privilege logs in this matter.

It is anticipated that counsel will meet and confer by __________ as to the approach to be taken
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with respect to privilege logs in the case, including the use of categorical objections, in an effort
to work out an agreed approach; provided, however, that, if the Parties are unable to agree in this
respect, they may schedule a conference with the discovery master as to any such disagreement.
Electronic Discovery
72.

E-discovery should generally be consistent with the following:

x

There shall be production of electronic documents only from sources used in the
ordinary course of business. Absent a showing of compelling need, electronic
documents are not required to be produced from back-up servers, tapes or other
media.
Absent a showing of compelling need, the production of electronic documents
shall normally be made on the basis of generally available technology in a
searchable format which is usable by the party receiving the e-documents and
convenient and economical for the producing party. Absent a showing of
compelling need, the parties need not produce metadata, with the exception of
header fields for email correspondence.
Where the costs and burdens of e-discovery are disproportionate to the nature
and/or gravity of the dispute or to the relevance of the materials requested, the
Arbitrators will consider either denying such request or ordering disclosure on the
condition that the requesting party advance the reasonable costs of production to
the other side, subject to further allocation of costs in the final award.

x

x

73.

By __________, the Parties will meet and confer as to the parameters of

electronic discovery in this matter, addressing such issues as search terms and the possible
testing thereof, time periods, custodians, hit counts, format in which documents will be
produced, the possible use of predictive coding, metadata and other points relating to electronic
discovery that may arise.
74.

By __________, the Parties will submit letter briefs to the discovery master with

respect to any disputes as to e-discovery.
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75.

Oral argument will be heard on any such discovery disputes as to e-discovery

with the discovery master on __________ at ____ p.m., in a conference call to be arranged by
the ____. To the extent technical issues are expected to be raised, each side should have its
technical experts available for this call.
76.

The Parties will make their document productions as to electronic materials on a

rolling basis, starting on __________, with document production of such materials to be
completed by __________.
Witness Statements
77.

It is not contemplated that the Parties will submit witness statements in this

arbitration.
Witness Statements and Experts’ Reports
78.

The Parties agree that it would make sense in this case to have witnesses present

their direct testimony by sworn witness statements, so as to provide disclosure by each side of
the direct testimony it expects to present at the hearing.
79.

The Parties further agree that expert witnesses in the case will present sworn

experts’ reports and that such reports will serve as the direct testimony of the experts.
80.

Except as otherwise agreed by the Parties, the witness statements and experts’

reports will have attached to them the documents to which the witnesses make reference in their
witness statements or reports.
81.

No witness statement or expert’s report will be taken into consideration by the

Arbitrators unless the witness is presented for cross-examination at the hearing.
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82.

Each side will be permitted a warm-up period of approximately __ minutes for the

witnesses it presents.
83.

Respondents advise that they contemplate presenting expert testimony by an

expert in the auditing of legal bills (“Respondents’ Auditing Expert”).
84.

By ________, Claimant will serve and file a witness statement setting forth, with

respect to the different phases of the case in the Underlying Litigation, Claimant’s testimony as
to what it contends to be the need for and reasonableness of the legal services for which it billed
Respondents for such phases of the Underlying Litigation.
85.

By ________, Respondents will serve and file the report of Respondents’

Auditing Expert.
86.

By ________, Respondents will also serve and file the witness statement of any

other expert witness they intend to offer on the subject of Claimant’s bills to Respondents in the
Underlying Litigation.
87.

By ________, Respondents will also serve and file the witness statement of

________________ (“________”).
88.

By ________, Claimant will interpose its opposing witness statements or experts’

reports, if any.
89.

It is contemplated that the above-referenced witness statements and experts’

reports will be no more than __ pages, single-spaced, although the Parties may exceed that length
if they regard it as necessary to present their claims or defenses.
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Expert Witnesses
90.

The Parties have not yet decided whether they will want to present expert

testimony in the case. To the extent that either side decides that it wants to do so, the following
procedures will apply.
91.

By __________, each side will serve and file a letter identifying any expert

witnesses it expects to call at the hearing in this matter.
92.

By __________, each side will serve and file its experts’ reports, if any.

93.

By __________, each side will serve and file its opposing experts’ reports, if any.

94.

The reports of the expert witnesses will serve as the direct testimony of the

witnesses; provided, however, that the Parties may present their expert witnesses for a “warm
up” period of direct testimony lasting approximately __ minutes.
95.

The Arbitrators reserve the option of “hot-tubbing” expert witnesses from both

sides on particular topics, so the Arbitrators may pose questions to such witnesses at the same
time, to the extent it seems helpful. The Parties will arrange the timing of the testimony of their
respective expert witnesses accordingly.
96.

It is not contemplated that there will be depositions of expert witnesses in the

case.
Proceeding on Documents
97.

Based on the request of Claimant, this case will proceed based on the submission

of documents; provided, however, that, should Respondents request a hearing, whether in person
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or by telephone, or a preliminary hearing (by telephone), that request will be taken into
consideration by the Arbitrators.
98.

Specifically, notwithstanding Respondents’ failure to appear in this matter to date,

Respondents are invited to appear and defend this arbitration going forward, as the Arbitrators
would prefer to hear this matter based on hearing both sides’ contentions and proofs.
99.

So that this matter may proceed expeditiously, Respondents are directed to advise

the ____ within five days of the date of this order if they intend to appear and defend the case. If
Respondents advise that they intend to appear and defend the case, a further preliminary hearing
will be held promptly to discuss how the case will be administered. If Respondents do not
appear and defend the case, the case, as set forth herein, will be heard based on documents and a
follow-up conference call of the Arbitrators with the Parties.
100.

Regardless of whether they appear and defend the case, Respondents are to be

served with copies of all papers filed with the ____ in the case simultaneously with such filing.
Documentary Submissions
101.

Subject to the above, the following schedule shall apply to this case:

x
Claimant shall have until ________, to interpose its documentary case;
x
Respondents shall have until ________, to interpose their documentary case;
x
Claimant shall have until ________, to interpose its reply documentary case, if
any; and
x
A conference call will be held with the Parties and the Arbitrators on ________at
____ _.m. for the Parties to submit any final arguments or proof to the Arbitrators with respect to
their claims or defenses in the case before the record is closed and the Arbitrators decide it.
102.

This schedule is established pursuant to the timeframe dictated by the Parties’

arbitration agreement.
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Unproduced Documents
103.

Any exhibit offered at the hearing that was responsive to a discovery request

served upon the offering party, but which was not produced in response thereto on or before the
date set for such production, will not be received in evidence at the hearing, absent good cause
shown.
Privilege Issue as to __________
104.

At their meet and confer with respect to discovery issues on __________, the

Parties will discuss the practical criteria for defining what documents associated with
__________ will be treated as privileged for purposes of this arbitration.
105.

If the Parties are unable to agree on the parameters of such privilege insofar as

concerns documents associated with __________, the matter may be raised in the conference call
with the discovery master scheduled for __________ at ____ _.m.
Proportionality
106.

The Arbitrators are concerned that the amount of time and expense that go into

this matter be reasonably proportionate to what is at issue in the case, so the Parties may receive
the arbitral advantages of expedition and economy.
107.

The Parties are expected to maintain such proportionality in the discovery and

other phases of this case.
108.

To the extent a party demands discovery beyond that which is proportionate the

Arbitrators will, upon request, consider cost-shifting.
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Depositions
109.

Claimant wants to conduct five or more depositions in this arbitration.

Respondents argue that this is too many depositions and that their number and duration should be
limited.
110.

It is anticipated that the Parties may have a better idea of what depositions are

necessary and their appropriate scope after document production has been conducted.
111.

The Arbitrators have provisionally ruled that each side may take __ hours of

depositions, limited to __ witnesses per side; provided, however, that these parameters are
subject to revisiting as document production proceeds in the case.
112.

The depositions in the case will be conducted in __________ and are to be

completed by __________.
Depositions
113.

The Parties will be limited to ______ depositions each, with the total depositions

to be taken by each side not to exceed ____ hours.
Fact Discovery Cut-Off
114.

All fact discovery in the case will be completed by __________.

Discovery or Testimony from Associated Non-Parties
115.

The Arbitrators expect the Parties to cooperate in making reasonably necessary

discovery or testimony available from entities or persons whose cooperation they are able to
secure, based upon their relationship or influence with such entities or persons; provided,
however, that the provision of such discovery or testimony by such entities or persons is
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understood to be subject to whatever objections such entities or persons might have to individual
items of discovery that are sought in the case.
116.

The Parties agreed, in this regard, to attempt to make former employees and

associated persons available for discovery and testimony.
Related Entities
117.

Claimant advised that it will make its affiliates available for testimony or

disclosure in this arbitration, to the extent said affiliates may have documents or other
information relevant to matters at issue in the arbitration.
Appearance of Messrs. ______ and ______ at the Hearing
118.

By ___________, Respondent will attempt to ascertain and report back to the

arbitrators and to Claimant whether Messrs. ______ and ______ will agree to come to the
hearing without the necessity of a subpoena and, assuming they will so appear, whether they will
do so in person or by video conference or in some other way.
Discovery from the
119.

Entities and

The Arbitrator advised that the Tribunal expects the Parties to cooperate in

making discovery available from entities or persons whose cooperation they are able to secure
based upon their relationship or influence with such entities or persons; provided, however, that
the provision of such discovery by such entities or persons is understood to be subject to
whatever objections such Parties might have to individual aspects of such production and to the
rulings of the Tribunal thereon.
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120.

In this connection, Respondent has agreed to make discovery available from the

_____ entities, including __________, __________, and __________.
121.

Both sides will request of __________ (“__________”) that it cooperate in

making discovery available to the Parties in this arbitration and will report back to each other and
to this Tribunal by ____________ as to whether such cooperation from __________will be
forthcoming.
Subpoena, If Necessary, to
122.

If neither side is able to arrange agreement by __________ to provide discovery

in this arbitration without the necessity of a subpoena, either side may submit a subpoena to the
Arbitrator seeking production of documents by __________, with such subpoena to be submitted
to this Tribunal, on notice to the other side, on ____________, when the Parties exchange their
document requests.
123.

The other side will thereafter have three (3) business days, following the

submission of such a subpoena to the Arbitrator, to object thereto.
124.

Any such subpoena will be submitted to the Arbitrator in Word format and will

contain a provision to the effect that any issue or objection the recipient has as to the documents
requested may be raised with the Arbitrator in this arbitration, in a conference call with the
Arbitrator and counsel for the Parties.
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Other Subpoenas
125.

If either side wants to subpoena any other entity or person, it will submit its

proposed subpoena(s) to the Arbitrator by ____________, if the subpoena is for discovery
purposes, and by ____________, if the subpoena is for the hearing.
126.

The other side will thereafter have three (3) business days, following the

submission of such a subpoena, to object thereto.
127.

Any such subpoena will be submitted to the Arbitrator in Word format and will

contain a provision to the effect that any issue or objection the recipient has as to the documents
requested may be raised with the Arbitrator in this arbitration, in a conference call with the
Arbitrator and counsel for the Parties.
Subpoenas
128.

By __________, the Parties will meet and confer as to any non-party witnesses

from whom documents or testimony is sought and will submit subpoenas to the discovery master
with respect to any such documents or testimony that is not otherwise available.
129.

Any requests for documents submitted by subpoena directed to non-parties should

be narrowly drawn and should not request documents already in the possession, custody or
control of the party seeking such production.
Status Conferences
130.

Status conferences will be held with the discovery master on __________ at ____

_.m. and on __________ at ____ _.m., in conference calls to be arranged by the ____.
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Stipulated Facts
131.

It is not contemplated that the Parties will agree to stipulated facts in this

arbitration.
Possible Stipulated Facts
132.

The Parties will confer by ________, as to whether they regard it as worthwhile to

attempt to agree to stipulated facts, and, if so, will establish a schedule for working out such
stipulated facts and will advise the Arbitrators as to said schedule by ________.
Witness Lists
133.

By __________, the Parties will exchange lists of witnesses they expect to call at

the hearing. As to any such witnesses who are not known to the other side, the side identifying
such witness will set forth on the witness list the witnesses’ names and current business
affiliations and will describe the general areas of the witnesses’ expected testimony.
Final Pre-Hearing Status Conference
134.

A final pre-hearing status conference will be held with the Arbitrators on

__________ at ____ _.m., in a conference call to be arranged by the ____.
Hearing Exhibits
135.

By __________, the Parties will identify to one another the exhibits they expect to

use at the hearing.
136.

By __________, the Parties will meet and confer in an attempt to agree on joint

exhibits to be submitted at the hearing. The Parties’ stipulation to the inclusion of documents as
joint exhibits does not signify agreement with the documents, but rather only that the admission

24

615

__________
__________and __________

REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER
of such documents into evidence at the hearing is not disputed. Such exhibits will be organized
in binders with tabs.
137.

By __________, the Parties will finally establish the binders of joint exhibits and

provide to one another binders of any additional exhibits they intend to offer into evidence at the
hearing. Subject to the Parties’ agreeing on some other approach, as expedient, individual
exhibits marked by Claimant will start with the number ___ and those marked by Respondents
will start with the number __.
138.

The Parties are requested to organize the various exhibits in the tabbed binders in

the way that seems most helpful, whether in chronological order or by issue or the like.
139.

Except for good cause shown, documents that have not been identified as exhibits

will not be admitted into evidence at the hearing. This applies to all documents except those to
be used solely for impeachment.
Key Exhibits
140.

By __________, each side will serve and file the five to ten exhibits that it

believes to be most important in the case. The Parties are encouraged to highlight such exhibits,
identifying the portions thereof believed to be of particular importance.
Demonstrative Exhibits
141.

The Parties will serve and file their demonstrative exhibits, if any, including all

schedules, summaries, diagrams, charts, PowerPoint presentations and the like that they propose
to offer at the hearing at least three days in advance of such use, provided, however, that
demonstrative exhibits that are prepared on a reactive basis during the hearing will be produced
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as much in advance as reasonably practicable. Notwithstanding the foregoing, the Parties are
encouraged to serve and file such materials as much in advance of the hearing as possible to
facilitate the Arbitrators’ understanding of the matters displayed.
Memorials
142.

By _______, Claimant will serve and file its pre-hearing memorial.

143.

By ________, Respondent will serve and file its pre-hearing memorial.

144.

Each of these memorials will be limited to __ pages, double-spaced, with 1”

margins on each side.
Pre-Hearing Memoranda
145.

By __________, the Parties will serve and file their pre-hearing memoranda, with

such memoranda being limited to __ pages each, double-spaced.
146.

By __________, each side may submit a reply pre-hearing memorandum limited

to responding to legal issues raised by the other side in its earlier memorandum, with such reply
memoranda to be limited to __ pages each, double-spaced.
Motions In Limine With Respect to Contested Exhibits or Testimony
147.

By ________, the Parties will serve and file their letter briefs addressing any

issues with respect to disputed exhibits or testimony.
148.

Each side will thereafter have until ________ to serve and file its response to any

such motion.
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Pre-Hearing Objections to Exhibits or Testimony
149.

By __________, the Parties will serve and file their letter briefs addressing any

issues with respect to disputed exhibits or testimony or the like. It is contemplated that such
motions will generally be limited to issues such as privilege, authenticity, extreme prejudice or
the like. Absent good cause, such motions should be no longer than two pages.
150.

Each side will thereafter have until __________ to serve and file its response to

any such motion made by the other side.
The Hearing
151.

The hearing will be held on __________ at __________. Subject to the Parties’

preferences, the hearing day will generally run from ____ _.m. to ____ _.m., subject to extending
the day as necessary to complete witnesses or keep to schedule. It is anticipated that we will take
a mid-morning and a mid-afternoon break of approximately __ minutes each and a midday
luncheon break of approximately __ hour.
152.

Each side will make opening statements of approximately __ minutes.

153.

The Parties are requested to advise the Arbitrators promptly if their estimates as to

the amount of time needed for the hearing in this matter change.
154.

The Parties will make arrangements to schedule witnesses so that the hearing may

proceed expeditiously.
155.

The Party presenting evidence will, to the extent practicable, give notice of at

least three days to the other Party with respect to the identities of upcoming witnesses and the
anticipated order of testimony.
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Opening Statements
156.

It is contemplated that each side will make opening statements of approximately

__ minutes.
Firmness of Hearing Dates
157.

The hearing dates set forth herein are firm dates, which will not be rescheduled,

absent agreement of the Parties or extraordinary circumstances unrelated to preparedness.
Evidentiary Status of Designated Hearing Exhibits
158.

All previously designated hearing exhibits will be deemed admitted into evidence

as of the opening of the hearing, except as to contested exhibits that are specifically so
designated by the Parties by the opening of the hearing. The Arbitrators will hear argument as to
such exhibits in the course of the hearing.
Closing Statements
159.

Subject to discussion at the hearing, it is anticipated that the Parties will make

closing statements to the Arbitrators on __________ at ____ _.m., at a place to be agreed by the
Parties, it being contemplated that the closing statements will run approximately __ hours, with
each side to have approximately __ hours.
Closing Statements
160.

In lieu of post-hearing memoranda, it is anticipated that the Parties will make

closing statements to the Arbitrator at a session to be held on ____________ at ____ _.m., at a
place to be agreed by the Parties, provided, however, that, if the Parties determine that they want
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to submit post-hearing memoranda or if the Arbitrator requests that issues be briefed, posthearing memoranda may be submitted.
Summations
161.

It is anticipated that, in lieu of post-hearing memorials, the Parties will make

summations in a hearing to be held on ________ at ____ _.m., at a location to be agreed by the
Parties.
Post-Hearing Memoranda
162.

The Parties will decide at the close of the hearing, in consultation with the

Arbitrators, what post-hearing briefing, if any, will be submitted.
Post-Hearing Memoranda
163.

It is anticipated that the Parties will submit post-hearing memoranda on a

simultaneous basis ____ weeks following the completion of the hearing.
Provision of Pre-Hearing Papers to the Arbitrators
164.

The Parties will provide copies of motions papers, witness lists, experts’ reports,

pre-hearing memoranda, and key exhibits to the Arbitrators when served upon the other side.
The other exhibits binders may be provided to the Arbitrators at the opening of the hearing.
165.

Copies of all legal memoranda will be provided to the Arbitrators in Word as well

as PDF format; provided, however, that the Parties need only exchange such materials in PDF
format among themselves.
166.

The Parties will provide the Arbitrators will copies of all cases and other

authorities relied upon in their submissions to the Arbitrators.
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Materials to be Provided to the Arbitrators in Electronic Form Following the Hearing
167.

Following the hearing, each side will transmit to the Arbitrators on a DVD, thumb

drive, or the like, the following documents that it has previously interposed, submitting them in
Word format to the extent convenient:
x
x
x
x
x
x
x

168.

pleadings;
pre-hearing memoranda;
post-hearing memoranda, if any;
other significant memoranda;
experts’ reports;
cases and other authorities referred to in the side’s pre-hearing and post-hearing
memoranda, assuming the party has made electronic copies of same; and
exhibits referred to by the party in its post-hearing papers, to the extent the party
has made electronic copies of such exhibits.
The Parties will also make arrangements, as among themselves, to submit the

following materials to the Arbitrators electronically on such DVDs or the like:
x
x
x

hearing transcripts in searchable format;
a chart that shows, by witness, the hearing volume and pages at which each
witness’ testimony appears; and
exhibits, to the extent the Parties have made electronic copies of them.

Language of Proceeding
169.

The language of this proceeding is __________.

170.

By ___________, the Parties will confer in an effort to agree as to how the case

will be administered with respect to documents, if any, which, in the original, are in a language
other than __________, including with respect to questions as to responsibility for arranging
translations, the identify of appropriate translators, the timing of making and providing
translations, and the responsibility for the costs of such matters.
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171.

The Parties will confer by ___________ with respect to questions relating to any

necessary arrangements for one or more interpreters of the testimony of witnesses, if any, unable
to testify in __________.
172.

The Parties will memorialize their agreement with respect to such matters by

___________. Should the Parties be unable to reach agreement, in any respect, with respect to
such matters, they will so advise the Arbitrator by said date, submitting letter briefs to the
Arbitrator setting forth their respective positions and the reasons and the reasons therefor.
Form of Award
173.

The Arbitrators will issue a reasoned award.

Court Reporter
174.

It is understood that the Parties, at their election, intend to arrange for a court

reporter to transcribe the hearing.
Accelerated Exchange Program
175.

The Parties have agreed to use the Accelerated Exchange Program of the ____.

Pursuant to the Accelerated Exchange Program, the Parties may transmit written materials
directly to the Arbitrators, simultaneously providing copies of same to the other side. Direct
written communications to the Arbitrators will be directed as follows:
____________________
____________________
____________________
____________________
____________________
____________________
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____________________
____________________
____________________
____________________
____________________
____________________
____________________
____________________
____________________
____________________
____________________
____________________
176.

The Parties are to submit such materials to the Arbitrators by e-mail and hard

copy; provided, however, that there is no need to provide electronic copies of exhibits and other
bulky materials to the Arbitrators or to provide the Arbitrators with hard copies of briefs or other
memoranda shorter than ten pages.
177.

The Parties will copy the ____ on all e-mails to the Arbitrators and will also send

to the ____ copies of cover letters transmitting non-electronic materials to the Arbitrators, but do
not need to send the ____ copies of such non-electronic materials.
178.

Under no circumstances are oral communications, by telephone or otherwise, to

be initiated with the Arbitrators, except as scheduled by the ____ or the Arbitrators on notice to
both sides.
Mediation
179.

By ________, the Parties will meet and confer as to whether they would like to

attempt to resolve this matter through mediation.
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180.

If the Parties would like to engage in such an effort, the ____ is available to

provide the Parties with lists of potential mediators.
181.

If there is any part of the case that the Parties would like the Arbitrators to address

sooner rather than later to facilitate settlement, the Parties may request the Arbitrators to do so.
Control Date for the Parties’ Deciding Whether to Mediate
182.

By ________, the Parties will meet and confer as to whether they would like to

attempt to resolve this matter through mediation.
183.

If the Parties would like to engage in such an effort, the ____ will be glad to

provide them with a list of potential mediators. If the Parties would like to have any issue
decided sooner rather than later in the case to facilitate settlement, they may so advise the
Arbitrator and the matter will be conferenced.
Disclosures as to Conflicts
184.

The Parties are reminded to update their respective conflicts checklists as further

information becomes available.
185.

The duty to update such checklists continues through the duration of this

arbitration.
186.

The Parties have agreed that, if there is anything that becomes known to a party

that is relevant in the context of arbitrator disclosure, the party will advise the case administrator
as soon as it becomes known.
Attorneys’ Fees
187.

Claimant is seeking attorneys’ fees under his Employment Agreements.
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188.

The Parties have agreed on the following procedure with respect to Claimant’s

claim for attorneys’ fees: Thirty days after the Arbitrators have issued their award as to the
merits of the case, Claimant may submit a statement of costs and attorneys’ fees and a supporting
memorandum of law with respect to attorneys’ fees. Respondents will then have ten days to
respond to such papers submitted by Claimant. Claimant will thereafter have five days to reply,
following which the matter will be submitted to the Arbitrators for decision.
189.

It is contemplated that the Arbitrators will decide any issues as to attorneys’ fees

on the papers.
Attorneys’ Fees
190.

The Parties agreed that they are not seeking attorneys’ fees in this arbitration and

that any requests for attorneys’ fees in their respective papers previously submitted in this
arbitration are withdrawn.
191.

The Arbitrators note that both sides seek to recover attorneys’ fees. It will be

addressed later in this proceeding how the Parties’ applications for attorneys’ fees will be
administered.
Arranging Conference Calls with the Discovery Master or Arbitrators
192.

Should disputes arise between the Parties as to discovery or other preliminary

matters in the course of this arbitration, the Parties are urged to arrange a conference call with the
discovery master or the Arbitrators promptly, so the matter may be addressed promptly, rather
than have it remain unresolved and risk affecting the schedule.
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Adjustment of Individual Dates by the Parties
193.

The Parties may by stipulation adjust individual dates between themselves that do

not affect the Arbitrators or the hearing, providing notice of such changes to the Arbitrators, but
otherwise schedule changes are to be submitted to the Arbitrators.
Attachment A
194.

Attached hereto as Attachment A is a chronology of the deadlines set forth in this

scheduling order.
Revisions or Additions to this Order
195.

If either side believes at this time that any of the deadlines or other matters set

forth above need to be changed in any way or that anything needs to be added, it will advise the
other side and the Arbitrators within seven days of the date of this Order.
Dated: New York, New York
__________________
________________________
_______________, Arbitrator
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ATTACHMENT A
CHRONOLOGY OF DATES SET FORTH IN
REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER (“THE
ORDER”)
x
x
x

x
x
x
x
x
x

x

__________: Respondents to serve and file their answer, pursuant to paragraph __ of the
Order;
__________: The Parties to submit a proposed order as to confidentiality or any dispute
on the subject to the discovery master, pursuant to paragraph __ of the Order;
__________:
x
Respondents to serve and file their papers in support of their motion to strike,
pursuant to paragraph __ of the Order; and
x
The Parties to serve and file document requests, pursuant to paragraph __ of the
Order;
__________: The Parties to exchange their responses and objections to document
requests, pursuant to paragraph __ of the Order;
__________: Claimant to serve and file his papers in opposition to Respondents’ motion
to strike, pursuant to paragraph __ of the Order;
__________: Respondents to advise the Arbitrators what, if anything, they intend to do
with respect to their possible motion to disqualify Claimant’s counsel, pursuant to
paragraph __ of the Order;
__________: Respondents to serve and file their reply papers on their motion to strike,
pursuant to paragraph __ of the Order;
__________ at
.m.: Oral argument before the Arbitrators on Respondents’ motion
to strike, pursuant to paragraph __ of the Order;
__________at
.m.:
x
The Parties to meet and confer with respect to objections to document requests,
pursuant to paragraph __ of the Order;
x
The Parties to meet and confer as to the parameters of electronic discovery,
pursuant to paragraph __ of the Order; and
x
The Parties to discuss the practical criteria for defining what documents
associated with __________ will be treated as privileged for purposes of this
arbitration, pursuant to paragraph __ of the Order.
__________:
x
The Parties to submit letter briefs to the discovery master concerning any disputes
as to document production, pursuant to paragraph __ of the Order; and
x
The Parties to submit letter briefs to the discovery master concerning any disputes
as to e-discovery, pursuant to paragraph __ of the Order;
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x

x
x
x
x

x
x
x
x

x
x
x

__________at
.m.:
x
Oral argument with the discovery master as to any open discovery issues,
pursuant to paragraph __ of the Order;
x
Oral argument with the discovery master as to any disputes as to e-discovery,
pursuant to paragraph __ of the Order;
x
Oral argument with the discovery master with respect to any issues the Parties
have identified as to the applicability of privilege to documents associated with
__________, pursuant to paragraph __ of the Order;
x
The Parties to commence their document production on a rolling basis, pursuant
to paragraph __ of the Order; and
x
The Parties to commence their production of electronic materials, pursuant to
paragraph __ of the Order;
__________: The Parties to meet and confer as to the approach to be taken with respect
to privilege logs in the case, pursuant to paragraph __ of the Order;
__________: The Parties to serve and file their privilege logs, pursuant to paragraph __
of the Order;
__________at
.m.: Status conference with the discovery master, pursuant to
paragraph __ of the Order;
__________:
x
Completion of document production, pursuant to paragraph __ of the Order; and
x
Completion of production of electronic materials, pursuant to paragraph __ of the
Order;
__________: The Parties to conduct the depositions in the case within this time period,
pursuant to paragraph __ of the Order;
__________ at
.m.: Status conference with the discovery master, pursuant to
paragraph __ of the Order;
__________: Each side to serve and file a letter identifying any expert witnesses it
expects to call at the hearing in the matter, pursuant to paragraph __ of the Order;
__________:
x
The Parties to complete all depositions in the case, pursuant to paragraph __ of
the Order; and
x
The Parties to complete all fact discovery in the case, pursuant to paragraph __ of
the Order;
__________: The Parties to meet and confer with respect to non-party discovery and
testimony, if any, and to submit subpoenas with respect to any such discovery or
testimony that is not otherwise available, pursuant to paragraph __ of the Order;
__________: Each side to serve and file its experts’ reports, if any, pursuant to
paragraph __ of the Order;
__________:
x
The Parties to identify the exhibits they expect to use at the hearing, pursuant to
paragraph __ of the Order;

37

628

__________
__________and __________

REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER
x

x
x

x
x
x
x
x
x

__________:
x
The Parties to exchange lists of witnesses they expect to call at the hearing,
pursuant to paragraph __ of the Order; and
x
The Parties to meet and confer in an effort to agree on joint exhibits to be
submitted at the hearing, pursuant to paragraph __ of the Order;
__________: The Parties to serve and file their opposing experts’ reports, if any,
pursuant to paragraph __ of the Order;
__________:
x
The Parties to finally establish the binder of joint exhibits and provide to one
another binders of any additional exhibits they intend to offer into evidence at the
hearing, pursuant to paragraph __ of the Order;
x
Each side to serve and file the five to ten exhibits it believes to be most important
in the case, pursuant to paragraph __ of the Order; and
x
The Parties to serve and file their pre-hearing memoranda, pursuant to paragraph
__ of the Order;
__________at
.m.: Final pre-hearing status conference, pursuant to paragraph __
of the Order;
__________: The Parties to serve and file their letter briefs on any issues with respect to
disputed exhibits or testimony or the like, pursuant to paragraph __ of the Order;
__________: Each side to submit a reply pre-hearing memoranda, pursuant to paragraph
__ of the Order;
__________: Each side to serve and file its response to any motion in limine made by the
other side, pursuant to paragraph __ of the Order;
__________: The hearing, pursuant to paragraph __ of the Order; and
__________ at
.m.: Closing statements, pursuant to paragraph __ of the Order.
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Particularizations by Claimant as to the Trade Secrets and
Other Proprietary Information of Claimant that Claimant
Contends Respondent Wrongfully Disclosed or Used or the Like
1.

By __________, Claimant will serve and file a Particularization, setting forth in

reasonable detail the trade secrets or other proprietary information of Claimant that Claimant
contends Respondent wrongfully disclosed or used or the like and will produce the documents
upon which Claimant relies for such contentions.
2.

It is suggested that this Particularization include a chart with numbered boxes,

wherein each particular assertion is particularized and the related documents identified, to
facilitate Respondent’s response to said Particularization.
3.

By __________, Respondent will serve and file its Response to Claimant’s

foregoing Particularization and will produce the documents upon which it relies for such
Response.
4.

It is requested that Respondent’s Response to Claimant’s said Particularization

include a column that Respondent adds to Claimant’s Particularization, setting forth
Respondent’s response to each individual assertion, box by box, set forth therein and identifying
the documents upon which Respondent relies for such Response.
5.

It is understood that Respondent will provide its Response to Claimant’s said

Particularization based on documents then available to Respondent and witnesses who are still
employed by Respondent; provided, however, that to the extent Respondent is able, within the
foregoing time frame, to also include information from outside sources, including former
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employees, and information as to what is available in the public domain, it will do so, but
without prejudice to further elaboration on such matters later.
6.

A major purpose of this process of Particularization is to enable each side, on an

efficient basis, to gain reasonable discovery as to the other side’s contentions. It is expected that
this process should, to a considerable extent, obviate a more elaborate course of discovery.

Additional Contract Documents
7.

By ___________, Respondent will provide to the arbitrators copies of the

additional contract documents referenced in the pleadings that have not previously been provided
to the Arbitrators.
Particularizations as to Respondent’s Counterclaim for $______
8.

By ___________, Respondent will serve and file a Particularization of its claim

for $___________ plus additional monthly accruals and interest, setting forth the bases for that
claim with specificity.
9.

Said Particularization will list each individual item or similar group of items of

work making up said alleged damages with particularity, including as to the following: the
identity of the work in question, the dates thereof, and Respondent’s bases for contending that
Claimant is liable to Respondent for such work.1

1

This Particularization addresses the factual and contractual bases for Respondent’s
counterclaim for $___________; provided, however, that issues as to the scope of the work under
the ________ will be addressed by Respondent in a separate Particularization and need not be
addressed in this Particularization, except by general reference to Respondent’s position as to the
scope of that agreement.
3
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10.

It is expected that this Particularization will include a detailed chart wherein the

particular items at issue will be numbered and placed in individual blocks or the like to facilitate
Claimant’s responsive Particularization on an item by item basis.
11.

By __________, Claimant will serve and file its responsive Particularization,

setting forth with specificity its response to each item or group of items set forth by Respondent
in its Particularization
12.

Each side’s said Particularization will include as attachments the documents upon

which the side relies in support of its Particularization and will identify the particular documents,
or parts thereof, upon which the side relies in connection with its description of its position as to
each item or group of items of work set forth therein.
Particularizations as to Funding Available in a ________
13.

To the extent that items included within Respondent’s $______ counterclaim are

for amounts beyond the agreed monthly payments under the __________ (the “______”),
Respondent will, by __________ serve and file a Particularization of its bases for contending
that such items are payable under the __________, including the provisions thereof concerning
payments through funding available in a __________.
14.

By __________, Claimant will serve and file its responsive Particularization,

responding to Respondent’s said Particularization with specificity.
15.

Each side’s said Particularization will include as attachments the documents upon

which it relies in its Particularization and will identify the particular documents, or parts thereof,
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upon which the side relies in connection with its description of its position as to the matters in
question.
16.

These Particularizations will be organized similarly to Respondent’s

Particularization of its counterclaim for $__________, setting forth the parties’ respective
contentions in a format whereby such contentions are numbered and placed in individual blocks
or the like to facilitate the narrowing of the issues as to the matters in contention.
Particularizations as to the Scope of the __________
17.

By __________, Respondent will serve and file a Particularization of its position

as to the scope of the __________, identifying with specificity Respondent’s bases for
contending that the scope of the __________ changed over time and what it contends the final
applicable scope is.
18.

By __________, Claimant will serve and file its responsive Particularization of its

position as to the scope of the __________.
19.

Each side’s said Particularization will include as attachments the documents upon

which it relies in its Particularization and will identify the particular documents, or parts thereof,
upon which the side relies in connection with its description of its position as to the matters in
contention.
20.

These Particularizations will be organized similarly to Respondent’s

Particularization of its counterclaim for $__________, setting forth the parties’ respective
contentions in a format whereby such contentions are numbered and placed in individual blocks
or the like to facilitate the narrowing of the issues as to the matters in contention.
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Particularizations as to Claimant’s Claim for $__________
21.

By __________, Claimant will serve and file a Particularization of its claim for

$__________, setting forth the bases for that claim with specificity.
22.

Said Particularization will list each individual payment and related billing and

payment documents with particularity.
23.

It is expected that this Particularization will include a detailed chart wherein the

particular items at issue will be numbered and placed in individual blocks or the like to facilitate
Respondent’s responsive Particularization on an item by item basis.
24.

By __________, Respondent will serve and file its responsive Particularization,

setting forth with specificity its response as to each payment identified by Claimant in its
Particularization and identifying and attached the documents upon which it relies in response.
Respondent’s Counterclaim as to Claimant’s Alleged Breach
of the Implied Covenant of Good Faith and Fair Dealing
25.

Respondent has represented that its counterclaim alleging Claimant’s breach of

the implied covenant of good faith and fair dealing is a claim in the alternative that does not seek
additional relief beyond that demanded in connection with Respondent’s other counterclaims,
except that Respondent reserves the right to seek its costs and attorneys’ fees in this arbitration
if, in its view, discovery discloses that Claimant’s positions in this arbitration as to its obligations
to Respondent under the __________ are asserted in bad faith.
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Respondent’s Particularization as to Any Compensation it
Received Based on Information Provided or Work Done by Claimant
26.

By __________, Respondent will serve and file its Particularization, setting forth

in reasonable detail the amounts of money, by markup or otherwise, if any, that Respondent
received based on information provided or work done by Claimant, along with the documents
upon which Respondent relies in support of said Particularization.
27.

Respondent is providing this information based on Claimant’s request for

discovery as to such matters, but is doing so without prejudice to Respondent’s position that such
information is not relevant or material to Claimant’s damages, if any, even assuming, for
discovery purposes only, that Claimant is able to establish liability.
28.

The Parties agreed that, reasonably in advance of this __________ date, Claimant

may elaborate on its damages theory and identify for Respondent different parameters for this
Particularization by Respondent, subject to agreement between the Parties as to what those
parameters would be for purposes of discovery. In such eventuality, the Parties will work
together on the definition of such parameters, failing which the Parties may schedule a
conference call with the Discovery Master to discuss the matter.
29.

Respondent will further produce representative documents showing how the time

of its engineers who worked with Claimant was reported and billed internally within Respondent
and used for compensation purposes with the applicable customer(s).
30.

A major purpose of this process of particularization is to enable each side, on an

efficient basis, to gain reasonable discovery as to the other side’s contentions. It is expected that
this process should, to a considerable extent, obviate a more elaborate course of discovery.
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Project Files
31.

The parties have agreed, in the interests of expedition and economy, that each side

will make available to the other its respective “project files,” meaning the work files maintained
by each side with respect to the work that is the subject of the claims and counterclaims in this
arbitration.
32.

By __________, each side will have identified to the other the project files that it

has available to it and will have made arrangements to make such files available for review by
the other side, subject to reasonable protocols to be worked out between the parties as to such
document production.
33.

The foregoing includes electronically stored documents, to the extent the project

files are maintained electronically.
34.

The objective of this approach is that each side will have available to it the project

files available to the other side and will be able to search them and access whatever it wants from
them upon reasonable notice to the other side and under reasonable conditions.
Respondent’s Particularization of Its Counterclaim for Damages
35.

By __________, Respondent will serve and file a Particularization of its alleged

damages on the counterclaims it has asserted in this arbitration, providing reasonable detail as to
such alleged damages and producing documents, beyond those already produced, upon which it
relies for said damages.
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