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EFFECTIVE
MANAGEMENT
OF ARBITRATION
A Guide for In-House
Counsel and Other Party
Representatives
The purpose of this guide is to provide in-house counsel
and other party representatives, such as managers and
government officials, with a practical toolkit for making
decisions on how to conduct an arbitration in a time- and
cost-effective manner, having regard to the complexity
and value of the dispute. The guide can also assist
outside counsel in working with party representatives to
that effect.
Reﬂecting the ICC’s continuing efforts to provide
arbitration users with means to ensure that arbitral
proceedings are conducted effectively, the guide
focuses on time and cost issues in the management of
arbitration. While strategic considerations are of great
importance in any arbitration and will have a signiﬁcant
impact on its management, they tend to be case-speciﬁc
and are beyond the scope of this guide.
While the guide was conceived with the ICC Rules of
Arbitration in mind, most of its contents, as well as the
dynamic generated by it, can be used in any arbitration.
The guide can be useful for both large and small cases.
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INTRODUCTION
Arbitration is a dispute resolution mechanism that
provides diverse users worldwide with a neutral forum,
a uniform system of enforcement and the procedural
ﬂexibility that allows parties to tailor-make a procedure
to suit their needs in each case. With a joint commitment
to efficient management by parties, outside counsel
and arbitral tribunals, it can achieve a time- and costeffective resolution of a dispute. Without that
commitment, the opposite can be true: the very
ﬂexibility of arbitration can lead to increased time and
cost.
As arbitration has become more complex and the
scrutiny of dispute resolution mechanisms has
intensiﬁed, users have expressed the concern that
arbitration is often too long and too expensive. One user
has queried why a bridge can be built in one or two
years but an arbitration to determine responsibility for
delays and defects can take as long as three to four
years. In light of the concerns of users, the ICC decided to
address time- and cost-efficiency in arbitration head-on.
As a ﬁrst step, in 2007, the ICC Commission on
Arbitration (as it was then known) published its report
on controlling time and costs in arbitration. Prior
research covering a wide range of ICC cases had
showed that on average:
đƫ 82% of the costs of an arbitration were party costs,
including lawyers’ fees and expenses, expenses
related to witness and expert evidence, and other
costs incurred by the parties for the arbitration;
đƫ 16% of the costs covered arbitrators’ fees and
expenses; and
đƫ 2% of the
expenses.

costs

covered

ICC

administrative

It followed that, to minimize costs, special emphasis
needed to be placed on reducing the costs connected
with the parties’ presentation of their cases. The report
developed a series of suggested concrete measures for
each phase of the arbitration that can be used to reduce
time and cost.
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Then, in 2009, the Commission began its revision of the
ICC Rules of Arbitration. The revised Rules came into
force on 1 January 2012.* One of the guiding principles
for the revision was to improve the time- and costefficiency of arbitration. Among the provisions directed
to that end is the requirement of an early case
management conference during which the parties and
the tribunal can establish an appropriate, time- and
cost-effective procedure for the arbitration. The
suggestions in the 2007 report, many of which are now
included as an appendix to the Rules, may be used for
that purpose.
The present guide is a continuation of that effort and is
designed to help party representatives implement the
new provisions and make appropriate decisions for
effective case management. The guide will also assist
outside counsel in working with party representatives to
ensure well-planned and well-managed proceedings.
As noted above, arbitration rules permit ﬂexibility and
do not specify precisely how an arbitration is to be
conducted. For example, there is nothing in the ICC
Rules of Arbitration about the number of rounds of
briefs, document production, the examination of
witnesses, oral argument, post-hearing memoranda or
bifurcation. The open-ended nature of the Rules
enables the parties and the arbitral tribunal to tailormake an effective procedure that suits the needs and
particularities of each case. However, when studying the
matter, the Commission came to the conclusion that too
often the parties and tribunals do not tailor-make the
procedure at an early stage, but rather apply boilerplate
solutions or simply decide procedural matters
piecemeal as the case progresses. This was found to
increase time and cost in many arbitrations. Under the
new case management provisions in Articles 22−24 of
the Rules, which are speciﬁcally designed to address
that problem, the process of tailor-making the
procedure has now become a formal requirement.

* Those Rules have since been further revised to include, among
other things, an expedited procedure for lower-value cases.
Effective as of 1 March 2017, the newly revised Rules can be
downloaded from the ICC website (www.iccwbo.org). In this
guide, references to the Rules have been updated, where
necessary.
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Tailor-making the procedure so that the arbitration will
be faster and cheaper is not inherently difficult to
accomplish. The parties can agree upon faster and
cheaper procedures and, failing their agreement, the
arbitral tribunal has the power to determine such
procedures after consultation with the parties. This will
normally be done at the ﬁrst case management
conference. What is more challenging is determining
the appropriate level of process and resources to match
the value and complexity of the case. It is faster and
cheaper to have one round of briefs rather than three, or
to hold a three-day rather than a three-week hearing,
but an extended opportunity to be heard will necessarily
be given up. It is less expensive and less burdensome to
present a witness by videoconference, but perhaps also
less persuasive. The goal of each party is to present its
case in a manner that is most likely to persuade the
arbitral tribunal to ﬁnd in its favour. The time and cost
that a party should be willing to devote to that end will vary
according to the importance, complexity and value of the
dispute. For each phase of the arbitration, cost/risk/
beneﬁt decisions have to be made.
Appropriate time and cost decisions can be made when
party representatives have a collaborative relationship
with outside counsel and actively participate in the
making of those decisions. Each party best knows its
own internal processes, the value of the underlying
transaction and what is ultimately at stake. It is the
party’s case, the party’s risk and the party’s money, so
the party itself is in the best position to decide what
level of risk to accept and what strategic decisions to
make. Outside counsel can assist in reaching such
decisions on the basis of an informed evaluation of the
pros and cons of the available alternatives. In addition,
arbitral tribunals play an important role by bringing their
experience to bear in devising cost-effective procedures
and encouraging all of the parties to assist in conducting
the arbitration in an expeditious and cost-effective
manner, as contemplated by Article 22(1) of the Rules.

05

10ARBITRATION
EFFECTIVE MANAGEMENT OF
INTRODUCTION

CASE MANAGEMENT CONSIDERATIONS
As a general matter, party representatives should
consider the following when managing an arbitration:
Early case assessment. Much time and cost can be
saved by not litigating matters with low chances of
success, or that are not worth the cost/time/distraction
to its personnel. This should be analysed before an
arbitration has begun; however, case assessment
should also continue during the arbitration.
Maintaining realistic schedules. Setting up of a realistic
schedule for the entire arbitration as early as possible
and sticking to that schedule, unless there are serious
reasons for not doing so, are essential to controlled and
predictable proceedings. Parties will be able more
accurately to foresee the date of the award and make
appropriate ﬁnancial plans. The arbitral tribunal also has
an important role in establishing and maintaining a
realistic schedule.
Establishing a tailor-made and cost-effective
procedure. Using this guide, party representatives
along with outside counsel can determine optimum
procedures from the party’s perspective. The question
then is how to implement those procedures. First, one
party may consult with the other party with a view to
reaching agreement on the applicable procedures. Any
such agreement must be applied pursuant to Article 19
of the Rules. If the parties cannot agree on one or more
of the procedures, each can present its position to the
arbitral tribunal prior to or during the case management
conference. The arbitral tribunal will decide after
hearing the parties.
Awareness of settlement procedures. Settlement
procedures such as mediation, neutral evaluation and
direct settlement discussions can occur at any time
before or during an arbitration. As an arbitration
progresses, views on the case and parties’ needs may
change, affecting the desirability and nature of a
potential settlement. New facts may come to light, a
partial award may be rendered, management changes
may occur, and new perspectives in relations between
the parties may emerge. The parties should continually
reassess their case and determine whether, at any given
point in time, there is an opportunity for a meaningful
settlement.
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ICC Publication 866-3 ENG

11

STRUCTURE OF THE GUIDE
This guide is composed of three main parts, each of
which is designed to assist in making effective time and
cost decisions for an arbitration: ﬁrst, a discussion of
settlement considerations; second, a discussion of the
case management conference; and third, a series of
eleven topic sheets.
Each topic sheet deals independently with a speciﬁc
step in the arbitration process where cost/risk/beneﬁt
decisions need to be made. The topic sheets are not
intended to cover every aspect of an arbitration; rather,
they are designed to provide a methodology for
decision-making. They may also serve as a tool to assist
in making appropriate decisions on each topic. The
following topics are covered:
đƫ
đƫ
đƫ
đƫ
đƫ
đƫ
đƫ
đƫ
đƫ
đƫ
đƫ

Request for arbitration
Answer and counterclaims
Multiparty arbitration
Early determination of issues
Rounds of written submissions
Document production
Need for fact witnesses
Fact witness statements
Expert witnesses
Hearing on the merits
Post-hearing briefs

Each topic sheet is designed to serve as an executive
summary and follows a standard format consisting of a
series of separate sections. The ﬁrst section presents
the topic and identiﬁes the issue(s); the second section
sets out the options available to the parties for that
topic; the third section discusses the pros and cons of
the different options; the fourth section analyses the
different choices from a cost/risk/beneﬁt perspective;
and the ﬁfth section lists useful questions that will help
to focus on the key decisions that need to be made. The
list of questions could, for example, serve as a basis for
discussion between party representatives and outside
counsel regarding the choices that need to be made for
that particular phase of the arbitration. Where useful, a
ﬁnal section contains other general points to consider.
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The topic sheets are not prescriptive and do not provide
any deﬁnitive answers but rather contain suggestions
that can be used to stimulate discussion and decisionmaking. It is the hope of the Commission that these
topic sheets will help in taking the appropriate cost/
risk/beneﬁt decisions that need to be made in order to
conduct an expeditious and cost-effective arbitration,
having regard to the complexity and value of the
dispute.

08

ICC Publication 866-3 ENG

13

SETTLEMENT
CONSIDERATIONS
A negotiated settlement of the dispute can save a great
deal of time and cost, and parties would be well advised
to maintain focus on the availability of settlement
opportunities before and throughout an arbitration. The
case management techniques listed in Appendix IV (h)
to the ICC Rules of Arbitration indicate that the arbitral
tribunal may inform the parties that they are free to
settle all or part of the dispute at any time and, where
agreed with the parties, may take steps to facilitate a
settlement, subject to enforceability considerations
under applicable law.
WHETHER OR NOT TO SETTLE
This is a complex question that will depend on each
individual case. It is necessary to weigh the chances of
success in an arbitration against a series of factors
including the costs, burden and distraction caused by
the proceedings and the time required to obtain the
result. The choice may be affected by matters of
principle or the need to eliminate ﬁnancial or other
uncertainties. Additional considerations include:
Preservation of relationships. Parties to an arbitration
may have an ongoing relationship which they wish to
preserve. Settlement may support that relationship
better than litigating the dispute.
Difficulties of enforcement. If a claimant anticipates
difficulties in enforcing an arbitral award against a
particular respondent, it should factor that difficulty
into its assessment of the strength of its case. When
enforcement is uncertain, a settlement for a lower
amount may be appropriate.
Reasons not to settle. Various factors may militate
against settlement. For example, a claimant may wish to
obtain a precedent or guidance from a tribunal for use in
future cases or may consider that a given settlement
offer does not match the chances of success in an
arbitration. A respondent may prefer not to settle in
order to discourage other potential claimants from
seeking a settlement or because it is concerned that a
settlement may be interpreted as an admission of
liability.
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Importance of conﬁdentiality. A settlement may be
preferable to an arbitration that is not conﬁdential. ICC
arbitration proceedings will not be conﬁdential unless
the parties have so agreed, the tribunal has so ordered
or applicable law so requires.
METHODS OF SETTLEMENT
If the parties have decided to explore settlement,
various methods are available to them. They may seek a
settlement on their own, with the assistance of counsel
or with the assistance of a mediator pursuant to the ICC
Mediation Rules. Recourse to the Mediation Rules may
be based on an agreement between the parties or a
unilateral request by one party subsequently accepted
by the other. While providing for mediation, the ICC
Mediation Rules also allow the parties to choose any
other settlement method that may be better suited to
their dispute. Settlement methods that can be used
under the ICC Mediation Rules include:
Mediation. The neutral acts as a facilitator to help the
parties arrive at a negotiated settlement of their dispute.
The neutral is not requested to provide any opinion on
the merits of the dispute.
Neutral evaluation. The neutral provides a non-binding
opinion or evaluation on any of a wide variety of matters
including issues of fact or law, technical questions or the
interpretation of a contract.
Mini-trial. A panel consisting of the neutral and an
authorized executive of each party hears presentations
by the parties, after which either the panel or the neutral
can mediate the dispute or express an opinion on the
merits.
A combination of methods, such as mediation with a
neutral evaluation on a particular issue.
The report of an expert, selected pursuant to the ICC
Rules for the Administration of Expert Proceedings to
make ﬁndings on a disputed matter, may help to
facilitate settlement. However, unlike a neutral
evaluation and unless the parties agree otherwise, the
expert’s report will be admissible in judicial or arbitral
proceedings if no settlement is reached.

10
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CASE MANAGEMENT TECHNIQUES
The parties and their counsel should keep in mind that
even where settlement is not feasible before or at the
outset of an arbitration, the arbitration can be managed
in such a way as to facilitate settlement throughout the
proceedings. Appendix IV to the ICC Rules of
Arbitration highlights several case management
techniques that can be used to that end:
Bifurcation. In appropriate cases, a partial award on
jurisdiction or liability may facilitate settlement. For
example, if the arbitral tribunal decides that it has
jurisdiction, the parties will know that the arbitration will
go forward. This could prompt them to discuss
settlement. Similarly, if the tribunal ﬁnds a party to be
liable, the parties may prefer to settle the issue of
damages rather than incur the time and expense of
completing the arbitration.
Early consideration of controlling issues. In some
cases there are issues of law, fact or a mixture of fact
and law, which necessarily affect the determination of
the claims in the arbitration, yet can be resolved
independently at relatively little expense. Examples
include the determination of the applicable law, statute
of limitations, the interpretation of a particular
contractual provision, the determination of a key fact or
technical issue or the measure of damages. The parties
may ﬁnd it easier to arrive at a settlement after such
issues have been resolved by the tribunal.
Engagement of the arbitral tribunal. Where the parties
agree and the applicable law permits, the arbitral
tribunal can actively facilitate settlement either by
encouraging the parties to pursue one of the settlement
methods described above, or through discussions with
the parties.
CREATIVITY AND OPEN-MINDEDNESS
Arbitrations often take on a life of their own once the
parties have developed their positions and incurred
costs. Parties and their counsel should keep in mind that
a settlement can occur at any time during an arbitration
and that the ICC Rules of Arbitration encourage the
parties to explore this possibility. When exercising their
will and their creativity in seeking a settlement, parties
often arrive at solutions that are unavailable through
arbitration.
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CASE MANAGEMENT
CONFERENCE
The case management conference provides the
mechanism for determining the manner in which the
arbitration will be conducted. If it is not possible to
determine the entire procedure at the ﬁrst case
management conference, the remaining issues may be
decided at a subsequent conference. The decisions
made at the case management conference can be
modiﬁed during the course of the arbitration by
agreement of all of the parties or, failing such
agreement, by a decision of the arbitral tribunal.
Article 24(1) of the ICC Rules of Arbitration requires the
arbitral tribunal to convene an early case management
conference to consult the parties on the conduct of the
arbitration. Thereafter, pursuant to Article 22(2) of the
Rules, the arbitral tribunal may adopt procedural
measures for the conduct of the arbitration, provided
that they are not contrary to any agreement of the
parties. Article 22(1) requires the arbitral tribunal and
the parties to make every effort to conduct the
arbitration in an expeditious and cost-effective manner,
having regard to the complexity and value of the
dispute.
Issues to be decided include: the number of rounds of
briefs; the extent of document production, if any; the
early determination of issues; fact and expert witnesses;
and the conduct of the hearing, if any. The topic sheets
contained in this guide are designed to assist the
parties, along with their counsel and the arbitral
tribunal, in making appropriate choices for the conduct
of the arbitration.
In practice, after receiving the case ﬁle, the arbitral
tribunal may invite the parties to make case
management proposals. If it does not do so, the parties
can seek to agree between themselves upon the
conduct of the proceedings. If they arrive at an
agreement, it must be followed, subject to any
proposals of the arbitral tribunal that are accepted by all
of the parties. If the parties do not reach an agreement,
the arbitral tribunal, after listening to the parties, will
adopt procedural measures that it deems to be
appropriate for the case at hand.
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While Article 22(1) of the Rules refers to expeditious and
cost-effective proceedings, it also makes clear that
speed and low cost are not ends in themselves. The
complexity and value of the dispute must be taken into
account. A cost-effective and expeditious arbitration
will be one in which the time and cost devoted to
resolving the dispute is appropriate in light of what is at
stake. In each case, it is necessary to make a cost/
beneﬁt analysis in order to see whether a particular
procedural measure is cost-justiﬁed.
The objectives of the parties will play a crucial role in
making such choices. Some examples of how parties’
goals may translate into case management strategy are
set forth below:
đƫ When an important matter of principle is at stake, it
may be worth the time and expense needed for a
thorough examination of the facts and a full
articulation of all legal arguments. A party with this
objective may be willing to incur the expense of
more extensive document production, multiple
rounds of written submissions, a larger number of
fact and expert witnesses, and the like.
đƫ When neither an important principle nor great sums
are at stake, parties may wish the arbitration to be as
inexpensive and rapid as possible. Here, in contrast,
parties may seek to limit document production, limit
the number of witnesses, shorten hearings or
minimize submissions.
đƫ When parties wish to settle the case, for example in
order to maintain their relationship or mitigate the
risk of loss, they may use the case management
conference to seek bifurcation of the proceedings
or an early determination of controlling issues, the
resolution of which might facilitate settlement. The
parties may also agree to undertake settlement
procedures either before or during the remaining
phases of the arbitration.
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TOPIC SHEETS
1.

Request for Arbitration

2.

Answer and Counterclaims

3.

Multiparty Arbitration

4.

Early Determination of Issues

5.

Rounds of Written Submissions

6.

Document Production

7.

Need for Fact Witnesses

8.

Fact Witness Statements

9.

Expert Witnesses (pre-hearing issues)

10. Hearing on the Merits (including witness issues)
11. Post-Hearing Briefs
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1. REQUEST FOR
ARBITRATION
PRESENTATION
An ICC arbitration is commenced by the ﬁling of a
Request for Arbitration with the Secretariat of the ICC
International Court of Arbitration (Article 4 of the ICC
Rules of Arbitration). In all cases, the Request must
contain the information required by Article 4(3) of the
Rules. That provision is intended to elicit sufficient
information to enable the respondent to respond to the
claimant’s claims, as required by Article 5(1) of the
Rules, and for the International Court of Arbitration to
fulﬁl its functions under the Rules with respect to the
constitution of the arbitral tribunal and the setting in
motion of the arbitration.
Issue: Should the Request contain only the minimum
requirements of the Rules or provide a more elaborate
statement of the case?
OPTIONS
A. File a short Request that satisﬁes the Rules without
providing any more content or evidence than is strictly
required by the Rules.
B. File a comprehensive Request that constitutes a full
statement of the case, including exhibits.
The above options represent two ends of a spectrum.
However, there is also the option of ﬁling a Request that
provides a level of content and evidence anywhere
between those two ends.
PROS AND CONS
A shorter and less comprehensive Request can be
prepared more economically and more quickly than a
more comprehensive document.
On the other hand, a more comprehensive Request may
avoid the need for multiple rounds of subsequent
submissions and thereby help to expedite the
arbitration. In addition, providing more information may
increase the impact of the Request on the respondent.
Additional detail may also enable the parties and the
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arbitral tribunal to focus on the key issues in the case as
early as possible and thereby facilitate the drawing up
of the Terms of Reference and the conduct of the case
management conference.
COST/BENEFIT ANALYSIS
In all circumstances, the claimant should seriously
consider conducting an early assessment of the nature,
strengths and weaknesses of its case before ﬁling a
Request. This will allow it to determine, in the ﬁrst
instance, whether the claims are sufficiently strong to
warrant bringing the arbitration or whether it would be
better to seek a settlement of the dispute. If it decides to
proceed with the arbitration, the early case assessment
will help to ensure that the Request does not contain
errors and that the claimant’s claims are correctly
described and set forth in the most effective manner.
While this assessment requires some time and
expenditure, it typically results in a saving of both over
the arbitration as a whole.
If the claimant decides to proceed with the arbitration, it
must determine whether to ﬁle a shorter or longer
Request. The decision on how comprehensive the
Request should be will be heavily inﬂuenced by the
circumstances of the case and strategic considerations.
Some time and cost may be saved by drafting a shorter
Request although this may be a temporary saving if the
claimant is ultimately required to supplement such a
Request with additional detailed information. When the
Request and the Answer respectively constitute a full
statement of the case and a full statement of defence,
time and cost can be saved by avoiding one or more
further rounds of submissions. However, in complex
cases this may not be possible, and the Request and
Answer may be ultimately superseded by subsequent
written submissions.
If a primary purpose for ﬁling a Request is to elicit
settlement discussions, consideration should be given
to whether this is best accomplished with a shorter or a
longer Request. A shorter Request may be preferable if
the respondent is unlikely to discuss settlement unless
an arbitration has been commenced and the substantive
aspects of the claim would be best dealt with in the
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settlement discussions. A longer Request may be
preferable if the goal is to show the respondent in
writing the strengths of the claimant’s case before
commencing settlement discussions.
QUESTIONS TO ASK
1. What is the desired result of ﬁling the Request (e.g.
triggering settlement discussions or having the dispute
resolved by arbitration)?
2. Are there any valid reasons for not conducting an
early case assessment?
3. Are there any real cost savings in ﬁling a shorter
Request? Would they be outweighed by the beneﬁts of
ﬁling a longer Request for any of the reasons described
above?
4. Are there any other strategic or legal considerations
that may affect the timing of the ﬁling of the Request
and consequently whether it should be shorter or
longer?
OTHER POINTS TO CONSIDER
In certain cases, questions of timing may militate in
favour of a shorter Request. For example, a Request
may need to be ﬁled quickly to avoid being barred by a
statute of limitations. A Request may also have to be
ﬁled within ten days of receipt by the Secretariat of an
application for emergency measures pursuant to Article
1 of the Emergency Arbitrator Rules (Appendix V to the
Rules).
Pursuant to Article 23(4) of the Rules, after the Terms of
Reference have been established, no new claims may be
made without the authorization of the arbitral tribunal.
It is therefore prudent for the claimant to make all of its
claims prior to the signing of the Terms of Reference.
Article 5(6) of the Rules provides that the claimant shall
submit a reply to any counterclaim raised by the
respondent pursuant to Article 5(5) of the Rules. The
topic sheet relating to the Answer and counterclaims
offers guidance on this matter.
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2. ANSWER AND
COUNTERCLAIMS
PRESENTATION
The respondent is required to ﬁle an Answer to the
Request for Arbitration with the Secretariat (Article 5 of
the ICC Rules of Arbitration). In all cases, the Answer
must contain the information required by Article 5(1) of
the Rules. The Answer may contain a counterclaim
pursuant to Article 5(5) of the Rules.
Issue: How detailed or extensive should the Answer and
any counterclaim be, above and beyond what is
required by the Rules?
OPTIONS
A. File a short Answer that satisﬁes the Rules without
providing any more content or evidence than is strictly
required by the Rules.
B. File a comprehensive Answer that constitutes a full
statement of defence, including evidentiary exhibits.
The above options represent two ends of a spectrum.
However, there is also the option of ﬁling an Answer that
provides a level of content and evidence anywhere
between those two ends.
In deciding on the appropriate length of the Answer, the
respondent should consider whether or not to match
the length and level of detail chosen by the claimant.
Speciﬁcally, the respondent may choose between the
following options:
a) File an Answer that reﬂects the approach taken
by the claimant (e.g. a shorter or a longer
document).
b) File an Answer in a form that is different from the
form of the Request ﬁled by the claimant.
C. Assert a counterclaim, irrespective of the length and
content of the Answer. The raising of a counterclaim is
subject to considerations similar to those described in
the topic sheet on the Request for Arbitration.
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PROS AND CONS
The pros and cons of ﬁling a shorter or a longer Answer
may vary depending on the form of the Request ﬁled by
the claimant. If the claimant has ﬁled a shorter Request
and the respondent reciprocates with an equally short
Answer, the arbitration should be able to proceed more
expeditiously to the Terms of Reference and the case
management conference, in part because the
respondent is less likely to need an extension of time for
ﬁling the Answer pursuant to Article 5(2) of the Rules.
On the other hand, if the claimant ﬁles a longer and
more detailed Request, then the respondent may be
required to seek an extension of time in order to respond
with a detailed Answer.
A shorter and less comprehensive Answer can be
prepared more economically and more quickly than a
more comprehensive document.
If the claimant has ﬁled a comprehensive Request and
the respondent decides to ﬁle a comprehensive Answer,
this may avoid the need for multiple rounds of
subsequent submissions and thereby expedite the
arbitration.
In addition, providing more information may increase
the impact of the Answer. Additional detail may also
increase the ability of the parties and the arbitral
tribunal to focus on the key issues in the case as early as
possible and thereby facilitate the drawing up of the
Terms of Reference and the conduct of the case
management conference.
COST/BENEFIT ANALYSIS
To the extent possible in the time available, the
respondent should conduct an early assessment of the
nature, strengths and weaknesses of its case before
ﬁling an Answer. This will allow it to determine, in the
ﬁrst instance, whether the case should be defended or
whether settlement should be pursued. If the
respondent decides to defend the arbitration, and
possibly assert counterclaims, the early case
assessment will help to ensure that the Answer does not
contain errors and that the respondent’s defence and/
or counterclaims are correctly described and set forth in
the most effective manner. While this assessment
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requires some time and expenditure, it typically results
in a saving of both over the arbitration as a whole.
An additional consideration for the respondent is the
limited amount of time available under the Rules for
making an early case assessment and ﬁling its Answer. If
the respondent has prior knowledge of the dispute,
then it may be able to undertake an early case
assessment before receiving the Request for
Arbitration. If, on the other hand, the receipt of the
Request for Arbitration is the respondent’s ﬁrst real
opportunity to assess the claimant’s claims, the time
available to it under the Rules for this purpose will be
limited.
Depending on the circumstances described above, the
respondent must decide whether to ﬁle a shorter or a
longer Answer. The decision on how comprehensive the
Answer should be will be heavily inﬂuenced by the
circumstances of the case, strategic considerations and
the limited time available for submitting the Answer
under the Rules. Some time and cost may be saved by
drafting a shorter Answer although this may be a
temporary saving if the respondent is ultimately
required to supplement such an Answer with additional
detailed information.
If the claimant has ﬁled a full statement of the case in its
Request and if in the time available it is possible to ﬁle a
full statement of defence in the Answer, time and cost
can be saved by avoiding one or more rounds of further
submissions. However, this may not be possible in
complex cases.
Consideration should be given to whether ﬁling a
shorter or a longer Answer might facilitate settlement
discussions. A shorter Answer may be preferable if the
substantive aspects of the settlement would best be
dealt with in negotiations and there is a reasonable
prospect of a settlement. A longer Answer may be
preferable if the goal is to show the claimant in writing
the strengths of the respondent’s defence and any
counterclaims for purposes of settlement discussions.
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QUESTIONS TO ASK
1. Are there any real cost savings or any other
advantages in ﬁling a shorter Answer? Would they be
outweighed by the beneﬁts of ﬁling a longer Answer for
any of the reasons described above?
2. Is there sufficient time to conduct an early
assessment of the defence and ﬁle the Answer within
the 30 days speciﬁed in the Rules, or is it necessary to
request an extension of time for ﬁling the Answer
pursuant to Article 5(2)?
3. Are there any serious counterclaims that can and
should be raised in the arbitration? Should they comply
with only the minimum requirements set out in the Rules
or be more detailed and accompanied by evidentiary
exhibits?
OTHER POINTS TO CONSIDER
Pursuant to Article 23(4) of the Rules, after the Terms of
Reference have been established, no new claims may be
made, without the authorization of the arbitral tribunal.
It is therefore prudent for any counterclaims to be made
by the respondent prior to the signing of the Terms of
Reference.
If the respondent wishes to join an additional party
pursuant to Article 7(1) of the Rules, it must be careful to
do so within the time limits speciﬁed in that Article.
If there are serious objections to jurisdiction, the
respondent may consider keeping the Answer short
with respect to the merits.
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3. MULTIPARTY
ARBITRATION
PRESENTATION
Under the ICC Rules of Arbitration, an arbitration having
more than two parties may occur when all of the parties
have so agreed. Multiparty arbitrations may result from
various procedural choices:
đƫ A claimant may commence an arbitration pursuant
to Article 4 of the Rules against two or more
respondents.
đƫ Two or more claimants may commence an
arbitration pursuant to Article 4 of the Rules against
one or more respondents.
đƫ Before the conﬁrmation or appointment of any
arbitrator, any party may join another party to the
arbitration pursuant to Article 7 of the Rules.
đƫ Upon any party’s request, two or more pending
arbitrations may be consolidated into a single
arbitration by the Court, subject to the requirements
of Article 10 of the Rules.
Issue: When is it beneﬁcial to choose a multiparty
arbitration?
OPTIONS
A. A single arbitration that includes all relevant parties
when they have all so agreed.
B. Two or more separate arbitrations.
PROS AND CONS
A single multiparty arbitration, when possible, results in
more comprehensive proceedings and avoids
duplication. It also avoids the risk of conﬂicting
decisions in separate arbitrations.
On the other hand, a single multiparty arbitration may
result in more complex proceedings, which could
increase the length and cost of the arbitration. For
example, a party with a small role in the dispute may not
wish to participate in a multiparty arbitration and could
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refuse to do so in the absence of a binding arbitration
agreement. Further, in an arbitration where there is to
be a three-member arbitral tribunal, choosing to have
more than two parties in the arbitration may deprive the
parties of their ability to choose a co-arbitrator, because
the ICC International Court of Arbitration may decide to
appoint the entire tribunal pursuant to Article 12(8) of
the Rules.
COST/BENEFIT ANALYSIS
Consideration should be given to whether a single
multiparty arbitration, as opposed to two or more
separate arbitrations, would save time and money.
While a single arbitration will usually be more costefficient, there could be situations in which separate
arbitrations may still be the more efficient option for
one or more parties.
If a single multiparty arbitration is the more time- and
cost-efficient option, the parties should consider
whether the time and cost beneﬁts outweigh any of the
potential disadvantages, such as the risk of losing the
opportunity to choose a co-arbitrator because the
International Court of Arbitration may ﬁnd it necessary
to appoint the arbitral tribunal pursuant to Article 12(8)
of the Rules.
Another important factor to consider in deciding
whether a single multiparty arbitration would be
beneﬁcial is the contractual role of each party and the
speciﬁc interests ﬂowing from that role. Arbitration of
your dispute with one party may weaken your position
with respect to another party. Where, for example,
parties share potential liability with respect to their
contractual counterparty, it may be tactically imprudent
for them to have their internal disputes heard in the
arbitration with the contractual counterparty, since
their allegations against each other may support the
counterparty’s case against them.
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4. EARLY DETERMINATION
OF ISSUES
PRESENTATION
Issue: In what circumstances would it be beneﬁcial to
break out certain issues for early determination by the
arbitral tribunal in a partial award?
Various kinds of issues lend themselves to such
treatment:
First, there may be threshold issues that could be
dispositive of the entire arbitration. Such issues might
include:
đƫ whether the tribunal has jurisdiction over the
dispute;
đƫ whether the dispute is barred by an applicable
statute of limitations;
đƫ whether there is liability;
đƫ whether the dispute is arbitrable;
đƫ whether the parties have capacity to sue or be sued.
For example, were a tribunal to decide that it lacks
jurisdiction over the entire dispute, that would result in a
ﬁnal award dismissing all claims made in the arbitration.
If the tribunal decides that it has jurisdiction, that
decision would result in a partial award and the
arbitration would continue, unless the tribunal’s
decision leads to a settlement. The same pattern would
apply, mutatis mutandis, to the other examples given
above.
Second, there may be discrete issues which could be
usefully broken out and decided in a partial award, even
though their resolution would not be dispositive of the
entire arbitration. The early resolution of a particular
issue may narrow or simplify the issues to be decided in
the remainder of the arbitration or may facilitate
settlement. Such issues may include:
đƫ a decision on the meaning of a contractual provision;
đƫ a decision on the applicable law;
đƫ a decision on certain key facts in dispute;
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đƫ a decision on an issue that may signiﬁcantly affect a
party’s exposure to one or more claims, such as
determination of the types of recoverable damages.
For example, a decision on applicable law may save the
parties from having to incur time and cost pleading their
case on the basis of alternative applicable laws. The
same analysis applies to the other examples above.
OPTIONS
A. Do not break out any issues for early determination.
B. Break out one or more issues for early determination
by means of an award.
PROS AND CONS
The early determination of one or more issues in a
partial award may resolve the entire dispute, simplify
the remainder of the arbitration or facilitate settlement.
However, if the award does not achieve one of those
objectives, the early determination procedure may
result in added time and cost. In addition, breaking out a
discrete issue rather than having it decided along with
the other issues may affect the way the tribunal decides
one or more of the issues.
COST/BENEFIT ANALYSIS
Breaking out issues that could be dispositive of the
entire arbitration
A cost/beneﬁt analysis of this question is complicated
by the fact that the decision has to be made in the face
of important unknowns. When deciding whether or not
to break out an issue, the parties cannot know what the
arbitral tribunal’s decision will be. For example, in a case
involving issues of liability and damages, if the issue of
liability is broken out and the tribunal decides that there
is no liability, a great deal of time and cost will be saved
since there will be no need to exchange briefs and hold
hearings on damages. On the other hand, if the tribunal
ﬁnds that there is liability, unless such ﬁnding
encourages the parties to settle the case, there will have
to be a damages phase, and the breaking out of the
issue of liability may then actually add to the overall time
and cost of the proceedings.
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Given these unknowns, the cost/beneﬁt analysis must
turn on an appreciation of probabilities and an estimate
of potential cost. In deciding whether to break out an
issue, it may be useful to estimate likely outcomes as
well as time and cost in answer to certain speciﬁc
questions:
đƫ What is the likelihood that the tribunal’s decision will
be dispositive of the entire arbitration?
đƫ If the tribunal’s decision will not be dispositive of the
entire arbitration, what is the likelihood that the
tribunal’s early determination of the issue may result
in a settlement of the case?
đƫ What is the added time and cost likely to result from
early determination of the issue in comparison with
the likely overall cost, i.e. how much more time and
cost would there be if the arbitration were
conducted in two parts rather than one?
The answers to these questions can help in deciding
whether or not to break out an issue for early
determination. The following factors would tend to
favour the breaking out of an issue for early
determination:
đƫ the likelihood of a dispositive determination is high;
đƫ the likelihood of a settlement, even if there is no
dispositive determination, is high;
đƫ the remaining phases are likely to be long and
expensive;
đƫ the additional cost caused by early determination is
low.
A decision on whether to break out an issue can be
made by weighing these factors in relation to each
other.
Breaking out issues in a partial award not dispositive
of the entire arbitration
A similar type of cost/beneﬁt analysis would apply here,
although the relevant questions are slightly different:
đƫ What is the likelihood that the tribunal’s early
determination of a particular issue will signiﬁcantly
narrow or simplify the other issues to be decided in
the remainder of the arbitration?
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đƫ What is the likelihood that early determination of a
particular issue may result in a settlement of the
case?
đƫ What is the additional time and cost likely to result
from early determination of a particular issue?
Once again, weighing the answers to those questions
against each other can help in deciding whether it is
beneﬁcial to break out a particular issue for early
determination.
QUESTIONS TO ASK
1. Does the case contain any threshold or discrete issues
that could be determined in a separate award?
2. Would the early determination of those issues by the
arbitral tribunal be beneﬁcial, in light of the cost/beneﬁt
analysis discussed above?
3. Would early determination (a) potentially resolve the
entire dispute, (b) facilitate settlement or (c) simplify the
rest of the arbitration?
OTHER POINTS TO CONSIDER
Article 38(5) of the Rules permits the arbitral tribunal,
when allocating the costs of the arbitration, to take into
account the extent to which each party has conducted
the arbitration in an expeditious and cost-effective
manner. The arbitral tribunal might allocate some
amount of costs against a party that loses in the early
determination of a potentially dispositive issue if that
party is considered to have acted in bad faith or
otherwise not to have acted in an expeditious and costeffective manner.
There may be logistical reasons for breaking out one or
more issues for early determination, such as the
availability of witnesses, hearing facilities, counsel or
arbitrators. In addition, it may allow a complex case to
be conducted in a more orderly manner.
There may be compelling reasons for deciding certain
issues early in an arbitration, e.g. whether claims made
under different arbitration agreements may be heard
together in a single arbitration. The breaking out of an
issue for decision in a partial award could be agreed
upon by the parties or determined by the arbitral
tribunal in the absence of an agreement by the parties.
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5. ROUNDS OF WRITTEN
SUBMISSIONS
PRESENTATION
An ICC arbitration is commenced by the ﬁling of a
Request for Arbitration (Article 4 of the ICC Rules of
Arbitration). Thereafter, the respondent ﬁles an Answer
(Article 5). If the Answer contains a counterclaim, the
claimant ﬁles a reply (Article 5). The Terms of Reference
for the arbitration are then established (Article 23).
Issue: How many subsequent rounds of written
submissions are appropriate in a particular arbitration?
OPTIONS
A. No further written submissions are necessary, since
the Request and the Answer sufficiently state the case.
B. One subsequent round of written submissions.
C. Two or more
submissions.

subsequent

rounds

of

written

D. Post-hearing briefs (assuming there is a hearing).
PROS AND CONS
Additional rounds of written submissions enable the
parties to articulate their positions more extensively
and respond to the developing arguments on each side.
However, additional rounds of briefs may lead to
unnecessary repetition, excessive detail or dilatory
tactics.
COST/BENEFIT ANALYSIS
Each round of written submissions increases the length
and cost of the arbitration. It is therefore essential to
determine whether, in a particular case, the beneﬁts of
an additional round are worth the extra time and cost.
Additional submissions may be particularly useful in
certain cases, e.g. where there are complicated issues of
fact or law or issues of strategic importance for a party.
In such cases, it is very common to have two rounds of
pre-hearing written submissions after the initial
submissions.
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QUESTIONS TO ASK
1. Does the case justify the extra time and cost caused
by additional written submissions?
And, in particular,
2. Are additional rounds of submissions genuinely useful
or necessary for a party to make its case to the arbitral
tribunal, and if so, why?
3. What is the estimated cost of such additional rounds?
4. Is the beneﬁt worth the cost, and if so, why?
OTHER POINTS TO CONSIDER
Consider limiting the number of pages of written
submissions.
Consider limiting the scope of such submissions, e.g. to
issues raised by the other side in its immediately
preceding submission.
Consider having the arbitral tribunal indicate issues on
which it wishes the parties to focus in any further round
of submissions.
Consider whether any subsequent rounds of
submissions should be simultaneous or sequential. For
example, it may be efficient for post-hearing briefs to be
ﬁled simultaneously.
Consider whether post-hearing briefs are genuinely
useful or necessary, or whether one round of prehearing briefs and one round of post-hearing briefs are
sufficient.
The foregoing suggestions could be put into effect
either through an agreement between the parties or in
an order from the arbitral tribunal upon a party’s
request.
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6. DOCUMENT
PRODUCTION
PRESENTATION
Document production can involve substantial time and
cost. Obviously, every party may unilaterally submit
documents to support its case. Document production
refers to the extent to which one party may demand
that another party produce documents.
The ICC Rules of Arbitration contain no speciﬁc
provisions governing document production. Article 19
of the Rules allows the parties to agree upon the
procedures to be applied and empowers the tribunal to
decide in the absence of an agreement of the parties.
Article 22(4) requires the arbitral tribunal to ensure that
each party has a reasonable opportunity to present its
case. Article 25(1) provides that the arbitral tribunal
shall establish the facts of the case by all appropriate
means and Article 25(5) allows it to summon any party
to provide additional evidence.
In short, the Rules leave the question of whether and
how much document production will occur to the
parties and the arbitrators, provided that the parties are
treated fairly and impartially and that each party has a
reasonable opportunity to present its case. When
document production is to occur, the manner in which
the process is executed and the degree of production
can have a signiﬁcant impact on time and cost.
In-house counsel or other party representatives,
working with outside counsel, should consider whether
and to what extent document production is genuinely
useful and cost-beneﬁcial. When document production
is to occur, time and cost can be signiﬁcantly reduced
by establishing an efficient document production
procedure.
Issue: Is document production desirable and, if so, how
much document production should there be?
OPTIONS
Options range from no document production at all to
full document production.
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A. No document production.
đƫ The parties may decide to seek no documents from
each other and to rely solely on the documents each
of them possesses.
đƫ The parties are always free to submit their own
documents.
đƫ The parties are also free to request the arbitral
tribunal to order the production of speciﬁc
documents.
B. Production limited to speciﬁc documents or narrow
categories of documents, which are relevant and
material to deciding an issue in the arbitration.
Consider using:
đƫ the IBA Rules on the Taking of Evidence in
International Arbitration (“IBA Rules”) as a standard;
đƫ the suggestions in the report of the ICC Commission
on Arbitration and ADR entitled “Controlling Time
and Costs in Arbitration”;
đƫ the report of the ICC Commission on Arbitration and
ADR entitled “Managing E-Document Production”.
C. Broad document production as used in some
common law jurisdictions.
đƫ The parties may agree upon broad requests for
documents.
đƫ In rare cases, the parties may agree to common law
style “discovery” including depositions and/or
interrogatories.
When document production is to occur, the parties may
agree upon the ground rules for requesting documents
from and producing documents to each other.
If the parties cannot agree on whether to have
document production or on the extent of document
production or the ground rules for such production, the
tribunal will decide.
PROS AND CONS
Document production can be very expensive and
time-consuming and the broader the document
production the more expensive and time-consuming it
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tends to be. It requires time and expenditure from the
party that searches for and produces documents as
well as from the party that must study and analyse the
documents that are produced.
On the other hand, if one of the parties has sole
possession of documents needed by the other party,
document production may be essential. Moreover,
document production can provide the parties and the
tribunal with a more complete understanding of the
case. Given that parties are unlikely to submit
documents spontaneously when they are detrimental
to their own case, document production puts them
under an obligation to do so.
COST/BENEFIT ANALYSIS
In view of the time and cost required for document
production, a cost/beneﬁt analysis is necessary in order
to decide whether to seek document production at all
and, if so, to determine the desired extent of such
production. The parties should explore whether they
can effectively meet their burden of proof with the
documents that are already in their possession and
whether the other side is likely to have documents that
are genuinely useful for the ﬁrst party to make its case.
Each party should then estimate the extra time and cost
caused by document production and weigh this against
the likelihood that document production will genuinely
assist it in making its case. For example, if document
production is estimated to cost USD 500,000 and it is
considered that there is at best a 10% chance that it will
yield valuable results, the question arises as to whether
that 10% chance is worth the expense of USD 500,000.
This is a decision that can best be made jointly by the
party, typically represented by in-house counsel, and
outside counsel. Many factors may come into play, such
as the amount in dispute, whether there are policy
issues, whether there is concern about precedent and
whether the beneﬁt of obtaining documents from the
other side may be outweighed by the detriment of
being required to produce documents oneself.
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QUESTIONS TO ASK
1. Are any requests for document production genuinely
useful or necessary for a party to make its case or can
the party rely effectively on the documents in its
possession?
2. What extent of document production is genuinely
useful and necessary?
3. When should document production occur?
4. What is the estimated cost of searching for and
producing documents, as well as the cost of reviewing
and analysing documents that have been produced?
5. Is the beneﬁt of document production worth the cost,
and if so, why?
OTHER POINTS TO CONSIDER
Consider whether it is appropriate to deal with
document production in the arbitration clause, for
example by agreeing that there will be no document
production (e.g. in contracts where it is relatively certain
that document production will not assist in resolving
potential disputes); by agreeing to limited document
production in accordance with the IBA Rules; or by
agreeing to broad document production or “discovery”.
Consider whether document production should occur
once or more than once. Consider whether it should
occur prior to or after written submissions.
Consider whether it is appropriate to limit documents
transmitted to the arbitral tribunal to a manageable
quantity.
Take into account any costs of translation when
estimating the cost of document production.
Consider the ground rules to be adopted for
implementing document production, including the use
of a Redfern Schedule and the setting of the shortest
reasonable time frames for production.
Special considerations may be needed if the parties
agree upon or the tribunal orders the production of
electronic documents. In such cases, the report of the
ICC Commission on Arbitration and ADR entitled
“Managing E-Document Production” can be used to
assist in choosing the most efficient methods of
e-document production.
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7. NEED FOR FACT
WITNESSES
PRESENTATION
Article 25(1) of the ICC Rules of Arbitration requires the
arbitral tribunal to establish the facts of the case by all
appropriate means. This can include the hearing of fact
witnesses. Article 25(3) of the Rules speciﬁcally allows
the arbitral tribunal to decide to hear witnesses.
However, Article 25(6) allows the arbitral tribunal to
decide the case solely on documents, unless a party
requests a hearing. This would permit an arbitration
with no hearing and no fact witnesses.
Issue: Is there a genuine need for fact witnesses?
OPTIONS
A. No fact witnesses at all.
B. One or more fact witnesses.
đƫ Identify the issues on which fact witness testimony
is necessary.
đƫ Identify the appropriate fact witnesses for the
issues.
PROS AND CONS
Fact witnesses can be essential to proving a case.
However, they signiﬁcantly increase the length and cost
of an arbitration, since there will typically be one or
more written witness statements for each witness and
the oral testimony of each witness may be required at a
hearing.
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COST/BENEFIT ANALYSIS
Fact witnesses may be genuinely necessary in order to
prove disputed facts or to present a broader picture of
the circumstances surrounding the dispute. In
determining whether fact witnesses are needed, the
following issues can be considered:
đƫ Are there any disputed facts? It may appear from
the pleadings that there are disputed facts, but it
may turn out after discussion between the parties
that those facts are not really disputed. In addition, a
party may agree not to contest certain disputed
facts in order to save time and cost when the dispute
over those facts is not sufficiently important.
đƫ If there are disputed facts, are they relevant and
material for deciding an issue in the dispute? There is
no need to incur the extra time and cost involved in
having a fact witness testify on disputed facts that
will not affect the determination of an issue in the
dispute.
đƫ If there are disputed facts that are relevant and
material, can they be proved by documents alone or
do they genuinely need to be proved through fact
witnesses?
đƫ Is it useful to call fact witnesses to make a general
presentation on the circumstances of the dispute?
When a party has decided to use fact witnesses, time
and cost can be reduced by avoiding having many
witnesses testify as to the same facts and by carefully
focusing the scope of the testimony of each witness.
QUESTIONS TO ASK
1. Is there a genuine need for fact witnesses at all?
2. If so, who should they be? What should be the scope
of their testimony? How many fact witnesses are
genuinely necessary to establish a particular fact or
present the circumstances of the case?
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OTHER POINTS TO CONSIDER
Consider using videoconferencing for oral witness
testimony to save time and cost.
Consider what is the most effective way of examining
the fact witnesses at a hearing: e.g. direct examination
and cross-examination; opening presentation by the
witness followed by cross-examination; use of the
witness’s written statement as a substitute for direct
examination and proceeding straightaway with crossexamination; questioning of fact witnesses by the
tribunal only or by the tribunal followed by questions
from counsel.
Determine whether it is preferable for a given witness to
testify in the language of the arbitration or in his or her
native language. When a witness is testifying in a
language other than the language of the arbitration,
appropriate translation will often need to be arranged,
which will increase time and cost.
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8. FACT WITNESS
STATEMENTS
PRESENTATION
Issues arising when a party has decided to present fact
witness evidence: Should witness statements be
submitted? What should their scope be? When should
they be submitted?
OPTIONS
Form
A. No written witness statements.
B. Brief summary of the scope of witness evidence
(witness summary).
C. Full witness statements.
Scope of full witness statements
A. Lengthy and comprehensive statement.
B. Short statement limited to key factual issues in
dispute.
Number and timing
A. One or more rounds of witness statements.
B. Witness statements
submissions.

submitted

C. Witness statements submitted
exchange of written submissions.

with

written

following

the

D. Witness statements submitted simultaneously or
sequentially.
PROS AND CONS
Form
Written witness statements increase the length and
cost of the pre-hearing phase, but can reduce the length
and cost of the hearing by replacing direct examination
and allowing for a more focused cross-examination. The
absence of witness statements, or the submission of
witness summaries only, will reduce pre-hearing costs
but can increase the length and cost of the hearing.
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Scope
Comprehensive witness statements can be a valuable
part of case presentation, allowing witnesses to tell the
story of the dispute and place documentary evidence in
its context. However, lengthy witness statements will
increase time and cost as well as the scope of crossexamination.
Number and timing
More than one round of witness statements provides
witnesses with the opportunity to rebut the evidence of
other witnesses, but will increase time and cost prior to
the hearing.
Submitting witness statements with the written
submissions provides direct proof of the facts at the
time they are alleged. It also allows the parties to
identify and progressively narrow down the factual
issues, which may make for shorter, more targeted
submissions later.
Submitting witness statements only after the exchange
of written submissions may allow the parties to narrow
down the factual issues in dispute before preparing and
submitting
witness
statements,
which
may
consequently be more focused on the disputed issues.
COST/BENEFIT ANALYSIS
While witness statements can provide valuable
evidence in support of a party’s position, they can add
signiﬁcantly to time and cost. The importance of the
evidence to be presented must therefore be weighed
against the time and expense required to present it. For
example, if alternative sources of evidence are available
(e.g. contemporaneous documentary evidence), there
may be no cost justiﬁcation for providing a witness
statement on those facts. Similarly, if a witness is
submitting a statement on a given fact, the submission
of another witness statement evidencing the same fact
may not be cost-justiﬁed, particularly if the fact is of
little importance.
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Full witness statements require more work and are
therefore more expensive to prepare than witness
summaries. However, they may subsequently save time
and cost during a hearing by obviating the need for
lengthy direct examination of the witness at the hearing.
The case management techniques set out in Appendix
IV to the Rules include limiting the length and scope of
written witness evidence so as to avoid repetition and
focus on key issues. In line with Appendix IV, parties
may wish to consider how to structure their fact witness
evidence as efficiently as possible.
QUESTIONS TO ASK
1. In light of the other sources of evidence available, is
the preparation of a given witness statement justiﬁed in
terms of time and cost?
2. Is a witness statement required to prove a disputed
question of fact or provide necessary background
information? Is more than one witness statement
necessary to accomplish this? Is there a good reason
not to limit the witness statement to the key factual
issues in dispute?
3. Should the witness evidence be presented in the form
of full witness statements or witness summaries?
4. Is it necessary to have more than one round of witness
statements?
5. Should the witness statements be ﬁled concurrently
with, or only after, the parties’ written submissions?
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9. EXPERT WITNESSES
(PRE-HEARING ISSUES)
PRESENTATION
Article 25(3) of the ICC Rules of Arbitration
contemplates the possibility of experts appointed by
the parties, while Article 25(4) provides that, after
consulting the parties, the arbitral tribunal may appoint
one or more experts, deﬁne their terms of reference,
and receive their reports.
Issues: Is there a genuine need to appoint experts?
Should they be appointed by the parties, the tribunal, or
both? How should they be selected? How should the
written expert reports be produced?
OPTIONS
Whether and how to appoint experts
A. No experts at all.
B. Party-appointed expert(s) only.
C. Tribunal-appointed expert(s) only.
D. Both party-appointed and tribunal-appointed
experts.
How to select party-appointed experts
A. Selection of an expert by the parties or their counsel.
B. Selection of an expert proposed by the ICC
International Centre for ADR at a party’s request.
How to select tribunal-appointed experts
A. Selection by the tribunal alone after obtaining the
parties’ comments on the expert to be appointed,
including with respect to the expert’s independence
and impartiality. This option includes the tribunal’s
selection of an expert proposed by the ICC International
Centre for ADR at the tribunal’s request.
B. Selection by the tribunal of an expert agreed by the
parties or from a list of experts jointly submitted by the
parties.
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Production of written reports
A. Separate reports by each party-appointed expert.
đƫ These reports can be produced with the parties’
briefs or after the parties have produced their fact
witness statements.
đƫ These
reports
can
be
simultaneously or sequentially.

produced

either

B. Instead of, or subsequent to, the production of
separate reports, the party-appointed experts meet to
determine points of agreement and disagreement and
produce reports laying out their respective positions on
the points of disagreement.
C. Preparation by the tribunal of terms of reference for
tribunal-appointed experts after submitting a draft to
the parties for comment. Thereafter, the expert
produces a written report based upon the terms of
reference.
PROS AND CONS
Certain technical issues may need to be presented
through expert opinions. In some cases, expert opinions
can be decisive for a case. However, expert witnesses
signiﬁcantly increase the length and cost of an
arbitration.
If there are to be experts, the pros and cons of partyappointed experts and/or tribunal-appointed experts
must be considered. In particular cases, a tribunalappointed expert may be the most persuasive expert
for arbitrators from certain legal cultures, but reliance
on a tribunal-appointed expert deprives the parties of
some degree of control. Whether a tribunal-appointed
expert should be requested is an important matter of
strategy to be considered on a case-by-case basis.
Recourse to a tribunal-appointed expert alone, with no
party-appointed experts, will no doubt be the least
expensive option. However, there may be cases where a
tribunal-appointed
expert’s
views
cannot
be
adequately questioned or tested by the parties without
the assistance of party-appointed experts. Recourse to
both will increase time and cost.
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COST/BENEFIT ANALYSIS
Whether and how to appoint experts
Whether or not to appoint experts can be a complex
question requiring consideration of a number of factors,
including the nature of the issues, the legal and cultural
background of the tribunal, the availability of experts,
case strategy and the impact on time and cost. A key
consideration will be whether the cost and time
associated with expert witnesses is justiﬁed by a
genuine need in the case at hand.
How to select party-appointed experts
A. Selection of an expert by the parties or their counsel
In order to present evidence on issues requiring
expertise, the parties or their counsel may select an
outside expert to produce an expert report.
Alternatively, evidence on such issues can be presented
by the parties’ in-house technical experts. The in-house
experts may be very knowledgeable in their ﬁeld and
have hands-on knowledge of the speciﬁc technical
matters at issue. Yet, there is a risk that the tribunal
could perceive them as being partial. Outside experts
are more expensive and more time-consuming but,
depending on their qualiﬁcations and professional
demeanour, could be viewed as more impartial.
B. Selection of an expert proposed by the ICC
International Centre for ADR at a party’s request.
The ICC International Centre for ADR offers parties and
tribunals a service of ﬁnding experts from a wide range
of sectors and countries. This may speed up the process
of identifying experts and minimize the cost. In addition,
the fact that a party-appointed expert has been
identiﬁed by the ICC International Centre for ADR can
reﬂect well upon the expert’s qualiﬁcations,
independence and impartiality.
How to select tribunal-appointed experts
A. Selection by the tribunal alone after obtaining the
parties’ comments on the expert to be appointed,
including with respect to the expert’s independence and
impartiality. This option includes the selection by the
tribunal of an expert proposed by the ICC International
Centre for ADR at the tribunal’s request.
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The selection of an expert by the arbitral tribunal alone
may be more expeditious and may avoid disputes
between the parties over the suitability of their
respective proposals. Moreover, the appointment of
one expert will reduce time and cost. However, this
method excludes the parties from the selection process
and creates a risk that the chosen expert may fall short
of the parties’ expectations. From the parties’
perspective, a further disadvantage is that the content
of the expert’s opinion may remain unknown to them
until produced before the arbitral tribunal.
B. Selection by the tribunal of an expert agreed by the
parties or from a list of experts jointly submitted by the
parties.
This is a more time-consuming process than the
appointment of an expert by the tribunal alone, but has
the advantage of restricting selection to an expert
acceptable to the parties and the tribunal. Moreover, the
appointment of a single expert will reduce time and
cost. However, a potential disadvantage from the
parties’ perspective will again be that the content of the
expert’s opinion remains unknown to the parties until
produced before the arbitral tribunal.
Production of written reports
A. Separate reports by each party-appointed expert.
đƫ These reports can be produced with the parties’
briefs or after the parties have produced their fact
witness statements.
The submission of expert evidence with a party’s
briefs has the advantage of enabling a more
comprehensive understanding of that party’s case.
It may help to focus the content of any subsequent
briefs on the actual rather than the assumed areas in
which expert evidence may be submitted. The
disadvantage is that the expert evidence may not
take account of any evidence introduced by the
other party in subsequent witness statements,
expert reports or subsequent briefs and may either
be incomplete or create a need for supplemental
expert evidence.
đƫ These
reports
can
be
simultaneously or sequentially.
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In cases where the points of disagreement are
sufficiently clear, simultaneous ﬁlings will generally
be faster than sequential ﬁlings because there will
be fewer rounds. However, when the points of
disagreement are not sufficiently clear, simultaneous
ﬁlings may result in expert reports that do not
correspond or respond to each other, which could
actually increase time and cost.
The ultimate choice will also depend upon tactical or
strategic considerations that go beyond issues of time
and cost.
B. Instead of, or subsequent to, the production of
separate reports, the party-appointed experts meet to
determine points of agreement and disagreement and
produce reports laying out their respective positions on
the points of disagreement.
The production of written expert reports can be timeconsuming and expensive. Reducing the scope of those
reports will reduce time and cost. If the party-appointed
experts are given the opportunity to meet and clearly
identify the points over which they disagree, their
reports can be shortened and focus on the points of
disagreement.
C. Preparation by the tribunal of terms of reference for
tribunal-appointed experts after submitting a draft to
the parties for comment. Thereafter, the expert
produces a written report based on the terms of
reference.
It is important to ensure that the tribunal-appointed
expert focuses and provides an opinion on the speciﬁc
issues in dispute within the relevant area of expertise.
The terms of reference are designed to serve this
purpose. By being allowed to comment on and provide
input into the terms of reference, the parties will have a
degree of control over the process.
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QUESTIONS TO ASK
1. Is there a genuine need to appoint experts or can the
case be effectively made without expert evidence?
2. Should there be party-appointed experts, tribunalappointed experts or both?
3. What is the appropriate method for selecting partyappointed experts or tribunal-appointed experts, as the
case may be?
4. If there are to be party-appointed experts, how many
experts are genuinely necessary?
5. When and in what form should expert reports be
produced?
6.Should reports be submitted simultaneously or
sequentially?
7. Should party-appointed experts be required to meet
in order to determine points of agreement and
disagreement?
8. If such a meeting is held, should counsel be present at
the meeting?
OTHER POINTS TO CONSIDER
Consider avoiding more than one party-appointed
expert per topic on each side.
Consider whether it is genuinely necessary to have an
expert witness on issues of law. A great deal of time and
cost can be saved if legal issues are argued by outside
counsel in their briefs and at the hearing.
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10. HEARING ON THE
MERITS (INCLUDING
WITNESS ISSUES)
PRESENTATION
Pursuant to Article 25(2) of the ICC Rules of Arbitration,
a hearing must be held if requested by any party. In
addition, pursuant to Articles 25(2) and 25(3), the
arbitral tribunal may hear the parties, witnesses, experts
or any other person, if it so decides of its own motion.
Hearings are expensive to hold and the longer they are,
the more costly they become.
Issues: Is it genuinely necessary to hold a hearing at all?
If so, is there a need for more than one hearing? What is
the appropriate length for the hearing and how should it
be organized?
OPTIONS
A. Hold no hearing and have the case decided solely on
the documents submitted by the parties.
B. Hold one or more hearings, as appropriate.
When a hearing is to be held, a certain number of
choices need to be made, including:
đƫ appropriate location;
đƫ dates;
đƫ attendees;
đƫ appropriate duration;
đƫ allocation of time between the parties;
đƫ whether there are to be opening and/or closing
statements and their duration;
đƫ whether there should be direct examination, crossexamination and/or witness conferencing for fact
and expert witnesses;
đƫ whether the hearing should be transcribed and if so,
whether daily transcripts and/or live transcripts (i.e.
real-time transcripts available electronically to
participants during the hearing) should be made;
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đƫ when interpreting is needed, whether it should be
consecutive or simultaneous;
đƫ whether to use videoconferencing for all or part of
the hearing.
PROS AND CONS
Oral hearings are often considered as a key opportunity
for the parties to present their case and for the
arbitrators to understand it and assess the evidence.
On the other hand, oral hearings are typically one of the
most expensive and time-consuming phases of the
arbitral process. Costs are generated by a number of
factors, including the extensive preparation that is
usually necessary and the number of people attending
the hearing. In addition, the arbitration is often delayed
by the difficulty of ﬁnding a mutually convenient time in
the calendars of all relevant participants.
Cost and time can nevertheless be reduced by making
appropriate choices with respect to the organization of
the hearing.
COST/BENEFIT ANALYSIS
In deciding whether to request or agree upon a hearing,
the parties should take various factors into
consideration. Hearings tend to be most useful when
there are disputed issues of fact to be addressed by fact
and expert witnesses. Parties may consider proceeding
without a hearing, for example, when:
đƫ the case turns exclusively on questions of contract
interpretation that do not require witness testimony;
đƫ the case turns exclusively on a question of law;
đƫ no respondent is participating;
đƫ the value of the dispute is low;
đƫ there is a need for a quick decision.
It should be determined whether the potential beneﬁts
of a hearing justify the associated time and cost. The
choices made with respect to the organization of the
hearing may reduce time and cost and may affect the
decision on whether or not to hold a hearing at all.
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Appropriate location
Pursuant to Article 18(2) of the Rules, hearings may be
conducted at any location and not necessarily at the
place of the arbitration. The cost of the hearing can be
reduced if a location likely to be advantageous in terms
of cost is chosen.
Dates
To avoid delay, the dates for the hearing should be set at
the earliest reasonable opportunity and recorded in
everyone’s calendars. Ideally, the hearing dates should
be ﬁxed during the ﬁrst case management conference.
Attendees
Attendees should be limited to those genuinely
necessary for the conduct of the hearing.
Time and cost can be reduced if an informed and
knowledgeable party representative with decisionmaking authority participates in the preparation of and
attends the hearing. Such a person will be in a position
to make cost/beneﬁt decisions in consultation with
outside
counsel.
For
companies,
the
party
representative is often an in-house counsel. For states
or state entities, an individual with decision-making
authority can be appointed.
Appropriate duration
Under the Rules, there is no prescribed length for
hearings. In practice, parties often request hearings that
are longer than necessary. However, the longer the
hearing, the greater the cost. The length of the hearing
should be carefully chosen so as to allow no more time
than is necessary for adequately presenting the case.
Use and duration of opening/closing statements
An opening statement is an opportunity to make a
summary and synthesis of the case and can help focus
the arbitral tribunal’s attention on the key issues. The
longer the statement, the greater the cost. When the
case has already been fully developed in briefs with
supporting documents and witness statements, it may
not be necessary to repeat these matters in an opening
statement.
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A closing statement is an opportunity to make a
summary and a synthesis of what happened at the
hearing. However, if the parties are not given sufficient
time to prepare a closing statement, it may be of little
use. Furthermore, it may not be necessary to have both
a closing statement and a post-hearing brief, as they are
likely to repeat each other and unnecessarily increase
time and cost.
Direct examination, cross-examination, witness
conferencing
In some legal systems, the questioning of witnesses is
largely conducted by the arbitral tribunal, with counsel
for each side being invited to ask follow-up questions.
Under this approach there is no direct examination or
cross-examination.
In other legal systems, and increasingly in international
arbitration, the questioning of witnesses is largely
conducted by counsel through direct examination and
cross-examination, with the arbitral tribunal having the
right to interject questions or ask questions at the end
of the witness’s testimony.
The ﬁrst approach will often result in a shorter and less
expensive hearing. The second approach will often
allow a more comprehensive examination of the
witnesses. Since the ﬁrst approach leaves the arbitral
tribunal largely in control, there is little scope for the
parties to make cost/beneﬁt decisions. While the
overall duration and cost of the second approach will
often be greater, a number of choices can be made to
reduce the time and cost, as follows:
Direct examination
Direct examination is the questioning of a witness by
the party presenting that witness. In international
arbitration, witnesses often submit written witness
statements setting forth their evidence. When such
statements have been submitted, direct examination
may be dispensed with entirely or kept short (e.g. 10 or
15 minutes). This will reduce the length and cost of the
hearing.
Cross-examination
Cross-examination is the questioning of a witness
presented by the opposing party. If each side is given an
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overall allocation of time at the hearing, a party is free to
determine how much time to use for each witness so
long as the total time is not exceeded. Alternatively,
time and cost can be reduced by setting time limits on
the cross-examination of witnesses.
Consideration should also be given to the appropriate
scope of cross-examination. Limiting its scope to
matters covered in a witness’s statement or in direct
examination, if any, may reduce the length and cost of
the hearing.
If it is not necessary to cross-examine certain witnesses
who have provided statements for the other side, time
and cost can be saved by not doing so. However, in that
case, it may be necessary to obtain agreement from the
other side or an order from the tribunal stipulating that
the decision not to cross-examine a witness does not
constitute an admission of the truth of that witness’s
written statement.
Witness conferencing
Witness conferencing can function as an alternative or
an addition to cross-examination. In witness
conferencing, two or more witnesses dealing with the
same area of evidence are questioned together either
by the arbitral tribunal ﬁrst and then by counsel, or vice
versa. The witnesses are also given the opportunity to
debate with each other.
Witness conferencing (in particular of expert witnesses)
can save time and cost insofar as it helps to focus on,
clarify and resolve areas of evidential disagreement.
If the witness conferencing is directed by the arbitral
tribunal, the arbitrators will need to prepare carefully
beforehand in order to be able to fulﬁl their inquisitorial
role effectively. It may deprive the parties of some
control over the presentation of the case.
If the witness conferencing is directed by counsel, they
retain greater control over the process and debate can
still occur between the witnesses. In addition, the
tribunal will have the opportunity to ask its own
questions. However, some of the beneﬁts of witness
conferencing may be lost as the process is likely to be
longer, more expensive and less focused.
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Nature of transcripts, if needed
Transcripts are expensive, especially daily transcripts
and live transcripts (i.e. real-time transcripts available
electronically to participants during the hearing). A
cost/beneﬁt decision should be made on what is
genuinely necessary. A transcript enables the parties
and the tribunal to have a complete and accurate record
of the evidence adduced at the hearing. It can be very
helpful to the parties when preparing post-hearing
briefs, if any, and to the tribunal when preparing the
award. In very low value or simple cases, it may be
possible to save the expense of a transcript at no great
loss. In complex cases with many witnesses, the
additional cost of daily transcripts and live transcripts
may well be justiﬁed. They will facilitate effective crossexamination and be useful when preparing further
witness questioning.
Consecutive or simultaneous interpreting, if needed
A choice must be made between simultaneous and
consecutive interpreting.
Consecutive interpreting requires fewer interpreters
and equipment, but is more than twice as long as
simultaneous interpreting, which makes it more costly
due notably to the extra time lawyers and experts will
have to spend at the hearing. While it may be easier to
control the accuracy of consecutive interpreting, that
beneﬁt must be weighed against the considerable time
and cost it may add to the hearing.
Use of videoconferencing for all or part of the hearing
While it is generally preferable to hold hearings in the
physical presence of the arbitrators, the parties and the
witnesses, the signiﬁcant time commitment and travel
expenditure this may require from certain witnesses can
be avoided by using videoconferencing.
QUESTIONS TO ASK
1. Is an oral hearing necessary for the fair determination
of the issues in dispute so as to justify the extra time and
cost it involves?
2. Is it necessary to test a written witness statement by
cross-examining the witnesses at a hearing?
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3. Is there a more convenient location for the hearing
than the place of arbitration?
4. What is the earliest time at which dates for the
hearing can be set?
5. Who genuinely needs to attend the hearing?
6. Should fact witnesses and/or expert witnesses be
allowed to attend the hearing while other witnesses are
giving testimony?
7. Taking into account the nature of the issues in dispute,
the value of the dispute and the number of witnesses,
what is the total number of days genuinely necessary
for the hearing? Is the proposed length of the hearing
justiﬁed in terms of cost?
8. How should the total time of the hearing be allocated
between the parties?
9. Should there be an opening statement and if so, how
long should it be? Is it genuinely necessary to have both
a closing statement and a post-hearing brief? If there is
to be a closing statement, how long should it be and
how much time should be allocated for its preparation?
10. Does every witness need to be cross-examined?
11. Which areas of evidence require examination and
what is the most efficient method of examination
(cross-examination or witness conferencing)?
12. Should the hearing be transcribed and if so, should
there be daily transcripts and/or live transcripts?
13. If interpreting is needed, should it be consecutive or
simultaneous?
14. Should videoconferencing be used for all or part of
the hearing?
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11. POST-HEARING BRIEFS
PRESENTATION
Parties in an arbitration have the opportunity to present
their legal arguments and the relevant facts in prehearing submissions and during the hearing itself. The
issue here is whether it is necessary or useful for the
parties to submit post-hearing briefs.
Post-hearing briefs may be used to draw the arbitral
tribunal’s attention to relevant facts that have emerged
at the hearing and place them in the context of the
parties’ claims and defences. They may be drafted in a
manner that assists the arbitral tribunal with drafting
the arbitral award. In some cases, the arbitral tribunal
may identify key issues to be addressed by the parties in
their post-hearing briefs.
If closing statements are made at the end of a hearing,
post-hearing briefs may be unnecessary. Conversely, if
there are post-hearing briefs, closing statements may
be unnecessary.
Issue: Should there be post-hearing briefs and/or
closing statements?
OPTIONS
A. Proceed directly from the hearing to an award with
no closing statements or post-hearing briefs.
B. Provide for closing statements immediately after the
hearing or at some agreed time thereafter, but no posthearing briefs.
C. Provide for post-hearing briefs but no closing
statements.
D. Provide for both closing statements and posthearing briefs.
E. Post-hearing briefs, if any, can be submitted
simultaneously or sequentially, and there can be more
than one round of post-hearing briefs.
PROS AND CONS
The submission of post-hearing briefs can serve a
number of useful purposes, as mentioned above. In a
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long and complex hearing, it may be useful for each
party to sum up what they consider to have been
demonstrated at the hearing. Post-hearing briefs can
include valuable references to the hearing transcript
and present a short ﬁnal synthesis of the evidence and
facts of the case, which can be of great value to the
arbitral tribunal when drafting the award.
On the other hand, post-hearing briefs add to the cost
of the arbitration and may delay the rendering of the
award. In addition, they may be of little use if they
merely repeat facts and arguments already well
understood by the arbitral tribunal.
COST/BENEFIT ANALYSIS
The additional time and expense required for posthearing briefs need to be balanced against the
likelihood that they will genuinely serve one of the
purposes indicated above. For example, post-hearing
briefs will be especially useful where there are numerous
witnesses, complicated or disputed facts, or extensive
cross-examination. In all cases, the time and cost
associated with post-hearing briefs should be weighed
against their likely impact on the arbitral tribunal’s
decision.
The time and expense required for post-hearing briefs
can often be reduced if measures are agreed to keep
them relatively short and concise, e.g. limiting the
number of pages.
QUESTIONS TO ASK
1. Does the case justify the extra time and expense
required for post-hearing briefs, closing statements, or
both?
And, in particular,
2. Are post-hearing briefs genuinely useful or
necessary for a party to make its case to the arbitral
tribunal, and if so, why?
3. What is the estimated cost of preparing the posthearing briefs?
4. Is the beneﬁt worth the cost, and if so, why?
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OTHER POINTS TO CONSIDER
Consider limiting the scope, length and timing of any
post-hearing briefs.
Consider
having
post-hearing
simultaneously to save time.

briefs

ﬁled

In some cases, it may be genuinely necessary to allow
each party a short period of time in which to reply
brieﬂy to the other party’s post-hearing brief.
In some cases, simultaneous post-hearing briefs may
have the undesirable consequence of creating a need
for further rounds of submissions. Care should therefore
be taken to deﬁne properly the parameters of posthearing briefs.
Post-hearing briefs may include submissions on costs,
which are normally not discussed at the hearing. This
can also save time.
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ICC COMMISSION ON ARBITRATION AND ADR
The ICC Commission on Arbitration and ADR is the ICC’s
rule-making and research body for dispute resolution
services and constitutes a unique think tank on
international dispute resolution. The Commission drafts
and revises the various ICC rules for dispute resolution,
including arbitration, mediation, dispute boards, and the
proposal and appointment of experts and neutrals and
administration of expert proceedings. It also produces
reports and guidelines on legal, procedural and practical
aspects of dispute resolution. In its research capacity, it
proposes new policies aimed at ensuring efficient and
cost-effective dispute resolution, and provides useful
resources for the conduct of dispute resolution. The
Commission’s products are published regularly in print
and online.
The Commission brings together experts in the ﬁeld of
international dispute resolution from all over the globe
and from numerous jurisdictions. It currently has over
850 members from some 100 countries. The
Commission holds two plenary sessions each year,
at which proposed rules and other products are
discussed, debated and voted upon. Between these
sessions, the Commission’s work is often carried out in
smaller task forces.
The Commission aims to:
đƫ 
ƫ .+)+0!ƫ +*ƫ ƫ 3+.( 3% !ƫ /(!ƫ 0$!ƫ /!00(!)!*0ƫ +"ƫ
international disputes by means of arbitration,
mediation, expertise, dispute boards and other forms
of dispute resolution.
đƫ 
ƫ .+2% !ƫ #1% *!ƫ +*ƫ ƫ .*#!ƫ +"ƫ 0+,%/ƫ +"ƫ 1..!*0ƫ
relevance to the world of international dispute
resolution, with a view to improving dispute
resolution services.
đƫ 
ƫ .!0!ƫƫ(%*'ƫ)+*#ƫ.%0.0+./Čƫ+1*/!(ƫ* ƫ1/!./ƫ0+ƫ
enable ICC dispute resolution to respond effectively
to users’ needs.

67 ADR
ICC Commission on Arbitration and
www.iccwbo.org/commission-arbitration-ADR
commission.arbitrationADR@iccwbo.org
T +33 (0)1 49 53 30 43

ICC Publication 866-3 ENG
ISBN 978-92-842-0252-2

68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

83

84

85

86

87

88

89

90

91

92

93

94

95

96

97

98

99

100

101

102

103

104

105

106

107

108

109

110

111

112

113

114

115

116

117

118

119

120

121

122

123

124

125

126

127

128

129

130

131

132

133

134

135

136

137

138

139

140

141

142

143

144

145

146

147

148

149

150

151

152

153

154

155

156

157

158

159

160

161

162

163

164

165

166

167

168

169

170

171

172

173

174

175

176

177

178

179

180

181

182

183

184

185

186

187

The Fair and Efficient
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Conduct a Fair, Effective and Well-Managed
International Arbitration Hearing

Charles J. Moxley, Jr.
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Overview
•
Much of what we have said about conducting hearings in domestic arbitrations is
applicable to international arbitrations.
•
However, there are some distinctive differences between domestic and
international arbitration, which are highlighted in this outline. The differences
largely flow from differences in how litigation is conducted in different legal
systems. A big contrast is between the common law and civil law systems.
While domestic arbitration in the United States is heavily reflective of the
common law approach followed in the U.S. legal system, international arbitration,
to the extent it involves counsel and/or arbitrators from civil law systems, will
often consist of an amalgam of the main characteristics of the two systems.
•
In recent years, there have been significant convergences of the characteristic
features of the litigative approaches of the common law and civil law systems, as
such features are carried over into international arbitration. However, significant
distinctive features of the two systems are still reflected in contemporary
international arbitration practice, making it essential for lawyers and arbitrators
making the transition from domestic to international arbitration to have a
sensitivity to the differing expectations of participants in international arbitration
coming from civil law systems.
•
Salient differences between the common law and civil law systems arise, inter
alia, in the following areas, each of which can have a significant impact on a
hearing in an international arbitration:
•
the detailed nature of pleadings and attachments thereto and the continuing
importance of such papers in civil law systems, as contrasted with the
lesser focus on pleadings in common law systems;
•
the less extensive use of substantive motions in civil law systems;
•
the pervasive use of witness statements in civil law systems;
•
differing overall attitudes towards oral versus written testimony in the two
systems;
•
broadly divergent views as to discovery/disclosure in the two systems;
•
the different ways in which expert witnesses are used in the two systems;
and
•
the types of cross-examination used in the two systems.
•
It is the experience of practitioners and arbitrators in the area that the calibration
of the respective use of common law and civil law approaches in a particular
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international arbitration will largely depend upon the attitudes of the arbitrators in
the particular case.
The purpose of this outline is to highlight the main distinctive features of hearings
in international arbitration that result from the amalgam of common law and civil
law approaches that may be used in the particular case, depending on the
expectations, attitudes and pre-conceptions of the arbitrators and attorneys
involved.

Witness Statements
•
In civil law systems, there is a preference for written as opposed to oral testimony.
The normal practice is for the direct testimony of witnesses to be presented in
detailed sworn witness statements, to which the documents upon which the
witness relies are attached. While this practice has become not uncommon in
bench trials in some courts in the United States, it is not favored by many
common law-based arbitrators, who like to hear the direct testimony orally and be
able to assess it as it is presented.
•
A main – almost epistemological – point is that, just as common law-oriented
advocates and arbitrators tend to regard oral testimony as most persuasive, civil
law-oriented practitioners and judges tend to see the written word as more
persuasive, essentially believing that “all witnesses lie” and not being particularly
enamored with the notion of cross-examination as the “most powerful engine for
unearthing truth ever designed.”
•
The focus on witness statements in international arbitration persists,
notwithstanding that everyone understands that witness statements are prepared
by the lawyers and, indeed, that, given limitations on lawyers’ talking with
witnesses in some civil law systems, the lawyers preparing the witness statements
have, in some instances, had limited communications at most with the witnesses
in question.
•
The use of witness statements imposes special burdens on counsel and arbitrators.
Obviously, it requires counsel to develop their case and present it in some detail
in advance of the hearing, both as to testimony and exhibits.
•
For arbitrators from a common law system, there is a risk of overlooking the need
to allot and spend whatever time is necessary to really assimilate the witness
statements and the exhibits thereto in advance of the hearing, to the extent that, at
least theoretically, the arbitrator is as familiar with them as he or she would have
been if the witness’s testimony and accompanying exhibits had been presented
live on direct.
•
When witness statements are used in international arbitration, it becomes
important, particularly for common law-based arbitrators not that familiar with
the civil law approach, to be careful to control the extent of redirect testimony, so
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that redirect does not become, in effect, a delayed direct examination.
Specifically, within reason, the scope of redirect testimony in international
arbitration should be rather strictly limited to that of the cross, subject, obviously,
to the needs of the particular case.
It should be noted that the witness statement approach assumes the availability of
the witness for cross-examination at the hearing. However, there are traps for the
unwary here, both for counsel and arbitrators, if the opposing party decides not to
cross–examine the witness, leading to the situation where the only evidence of
record directly from the witness will be the witness statement. Many practitioners
and arbitrators believe that, in such circumstances, it is appropriate for arbitrators
to permit or even require some direct testimony from the witness, so they can get
a sense of the witness’s demeanor and the like and have any questions answered.
It should also be noted that, under the witness statement approach, there will
generally be a “warm-up period” of some period of time, typically 15 to 30
minutes or the like, for the witness to summarize his or her testimony very
broadly and comment on what the other side’s expert witness on the subject has
said and other matters that have come up in the case subsequent to the preparation
of the witness statement, provided, however, that this warm-up period can be
extended for good cause shown.
It is worth noting that witness statements, if interposed early enough in a case, can
serve a purpose akin to discovery, at least to the extent of giving an adversary
notice of what the direct testimony of the witness will be – indeed what that
testimony is.
The jury is out on the extent to which arbitrators actually rely on witness
statements, as opposed to largely ignoring them and relying almost exclusively on
the cross-examination and redirect testimony. Some practitioners and arbitrators
believe that arbitrators generally rely fairly heavily on witness statements and
others believe that they tend to largely discount them because of the known reality
that the witness statements are generally prepared by counsel.
However, in support of the notion that arbitrators often rely rather heavily on
witness statements, it is noteworthy that it is the practice of some arbitrators in
international arbitrations to meet after receipt and review of the witness
statements, but before the commencement of the hearing, to discuss their
preliminary views of the case.

Cross-Examination
•
While the opposing side in civil law trials has the opportunity and usually utilizes
it to cross-examine witnesses whose witness statements have been offered into
evidence, civil law practitioners are not accustomed to the aggressive crossexamination that often occurs in common law systems and are can be offended by
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it. It is important both for counsel in international arbitrations and for members of
arbitration panels in such cases to be aware of the varying approaches and
attitudes of case participants as to the appropriateness of harsh cross-examination.
Underlying Cognitive Issues
•
These differing attitudes as to the reliability of written versus oral testimony may
affect, if only subliminally, the cognitive styles of advocates and arbitrators from
the two systems, leading to the situation where common law-based arbitration
practitioners may assimilate witnesses’ view of the world more readily from oral
testimony and civil law-based practitioners may assimilate such matters more
readily from written statements.
•
Individual arbitrators will, of course, each have their own particular
epistemological and cognitive styles, affecting how they best assimilate evidence,
whether from oral or written presentations, and what kinds of evidence they will
ultimately find most persuasive.
•
A lot of work has also been done in recent years on the subject of heuristics –
mental short cuts – that humans typically use in hearing, assimilating, and
evaluating information. Such heuristics are made up essentially of unconscious,
instantaneous reactions humans have to what is presented to them, based on
preconceptions, ways of looking at the world, and even physiological factors,
such as the time of day, food one has imbibed, the order of the evidence
presented, and the like. Given differences in life experience –– perhaps across the
entire spectrum of influences based on nature and nurture –– between people from
different parts of world and cultures, it may be that the heuristics affecting
common and civil law practitioners are somewhat different.
Expert Witnesses
•
Where, in common law-based domestic arbitration, counsel select expert
witnesses and generally expect them to present as strong a case as they can on
behalf of the side that retained them, in international arbitrations influenced by
civil law systems, the arbitrators will sometimes select the experts and expect
them to be truly neutral.
•
In international arbitration, the practice of “hot-tubbing” of expert witnesses is
often followed, whereby, to one extent or another, such witnesses will be
expected to cooperate with one another in narrowing their areas of disagreement
and refining their analysis as to such areas.
Secrecy Laws
•
Some civil law systems, including notably in Western Europe, have secrecy laws
that are very protective of individual witnesses, including of employees of
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corporate and other entities. These laws essentially create a zone of privacy that
cannot be invaded by the arbitration process, even as to matters at issue in the
arbitration that the witnesses were involved in as part of their employment.
While issues relating to such secrecy laws will typically have been addressed
earlier in an arbitration, particularly in the early planning phase of the case, such
as at the preliminary hearing and in follow-up preliminary hearings, such issues
can come up at the hearing, making it important for counsel and the arbitrators to
be prepared to make whatever adjustments to the hearing process are reasonably
necessary in light of such privacy laws.
A most important consideration in this regard is to make sure that the two sides to
the case are treated fairly and equally in that they are playing by and subject to the
same rules, to the extent practicable.

Party-Appointed Arbitrators
•
While in domestic arbitration in the United States, there is still a sense, depending
somewhat on the arbitrators, provider institutions, and industries involved in the
particular case, that party-appointed arbitrators may be partisan, or somewhat
partisan, notwithstanding the default rule under the ABA/AAA Code of Ethics
that arbitrators are neutral unless specifically designated as non-neutral, in
international arbitration the expectation is much higher and more definite that
party-appointed arbitrators will be truly neutral.
•
Nonetheless, this expectation in international arbitration is ameliorated somewhat
by the preconception, even in international arbitration, at least in the mind of
some practitioners and arbitrators in the area, that party-appointed arbitrators are
expected to make sure that their appointing party’s positions in the case are
“understood.”
•
Accordingly, even in international arbitration, the situation can arise where a
party-appointed arbitrator is aggressively asking questions of witnesses designed
to elicit or develop the position espoused by his or her appointing-party in the
particular case or is overtly partisan in the deliberations in this regard.
•
The arbitrators in each case need to make sure the case is being handled
appropriately and fairly. The chair will have particular responsibility in this
regard.
•
Among other things, the chair has to devise and administer a fair approach for
communications within the panel and for communications of the arbitrators with
counsel and the parties at the hearing.
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The Role of Arbitrators in Finding/Developing the Facts
•
In civil law systems, judges play an active role in developing the facts at trial, as
contrasted with the common law approach, where judges are typically more
reliant on counsel to develop and present their case.
•
This civil law approach sometimes flows over into the attitude of some civil lawbased arbitrators in international arbitration, who sometimes see themselves as
having somewhat more of a fact-finding role than arbitrators schooled in the
common law system would typically expect.
•
This can lead to arbitrators with such a civil law-orientation sometimes taking a
somewhat more active role in questioning than U.S. arbitrators are prone to do in
domestic arbitration.
•
It is important that arbitrators communicate clearly and candidly with one another
in this regard to make sure that the particular case is administered in a way that is
both fair and has the appearance of being fair. The chair has particular
responsibility in this regard.
Absence of Depositions
•
Because depositions have historically not been used and are even today rarely
used in civil law systems, civil law-based arbitrators in international arbitrations
generally believe that depositions are not the norm and should rarely be permitted.
•
Nonetheless, as noted above, there has been somewhat of a convergence of
common law and civil law practice in international arbitration, to the extent that
depositions are occasionally now proposed by counsel in international arbitrations
and permitted, at least to some extent, in such arbitrations by arbitrators whose
backgrounds are in civil law systems.
•
This point as to whether depositions have been permitted can have an impact on
the conduct of the hearing in an international arbitration, in terms of whether
testimony is presented by deposition and available to counsel for use in crossexamination.
Significance to the Hearing of Potential Issues as to the Enforcement of Awards in
International Arbitrations
•
Since, by definition, international arbitrations will typically involve parties
located in many jurisdictions, awards in international arbitrations will often
potentially have to be enforced in multiple jurisdictions, depending on where
assets of the losing party are located. Given the overriding importance to
arbitrators that their awards be enforceable, this reality as to the need for awards
to be enforceable in multiple jurisdictions imposes the burden on counsel and
arbitrators in international arbitrations to take whatever steps are reasonably
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necessary to assure that the award in the particular case meets the standards of the
various jurisdictions in which enforcement might be sought.
This concern is greatly simplified by the existence of several widely acceded-to
multi-national conventions, including, most notably, the New York Convention,
to which most of the countries in the world are signatories, making arbitration
awards generally enforceable in most countries throughout the world.
It is obviously quite important for counsel and arbitrators to have a sense of the
requirements of such conventions so the award in the particular case will be
enforceable. As merely one example, in many countries of the world, unlike in
the United States, arbitration awards generally must be of a reasoned nature to be
enforced.
Arbitrators need to be aware of the extent, if any, to which the manner of
administration of the hearing may affect the enforceability of the resultant award
in the potentially relevant jurisdictions.

Rules Regulating the Conduct of Counsel in International Arbitrations
•
To the extent that differences in the ethical regimes applicable to different
attorneys and even, possibly, arbitrators in a case can impact on what conduct is
permissible in the arbitration, it is obviously important that this matter be focused
on early in the case, so everyone is prepared to do whatever is necessary to make
the process work smoothly and effectively within the applicable standards.
•
The IBA Guidelines on Party Representation in International Arbitration set forth
guidelines for the conducting of international arbitrations by advocates, including
provisions directly applicable to advocates’ performance of their representation of
clients at the hearing.
•
For example, the Guidelines provide that advocates, who discover that they or a
fact or expert witness has made a false statement of fact to the tribunal, should,
subject to applicable considerations of privilege and confidentiality, take prompt
remedial measures (discussed in the Guidelines) as to the false statement;
•
While the Guidelines are merely that, guidelines, they highlight the need for
counsel and arbitrators to be aware of whatever legal and ethical regimes may
apply in each particular international arbitration.
•
While the Guidelines are new and not yet widely followed, they are an invaluable
resource for counsel and arbitrators in terms of meeting and managing reasonable
expectations in international arbitration.
•
Counsel and arbitrators are well advised to familiarize themselves with the
Guidelines and refer to them frequently throughout the course of an international
arbitration.
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Choice of Law
•
Because of the multiple jurisdictions from which parties, counsel and arbitrators
may come in the typical international arbitration, and the multinational nature of
the transactions that are typically involved in such arbitrations, complex issues as
to choice of law will often be presented, including as to the law applicable to such
matters as the following:
•
arbitrability of claims or defenses asserted in the case;
•
the underlying transactions or matters at issue in the case;
•
the conducting of the hearing;
•
the enforcement of the award in the various – sometimes numerous –
jurisdictions in which enforcement may need to be sought; and
•
the ethical and legal obligations of counsel and the arbitrators.
•
Advocates and arbitrators need to be aware of the requirements of these various
possible legal regimes that may apply in a particular international arbitration.
•
Obviously, arbitrators need to conduct the hearing in light of legal considerations
applicable to matters being presented in the hearing.
Implication of Need for Reasoned Award
•
Arbitrators in international cases will need to consider the need for a reasoned
award and take whatever steps are necessary to enable them to prepare such an
award.
•
Some arbitrator believe that they need a transcript of the hearing to write the
award and hence press counsel to arrange for a court reporter for the case. Other
arbitrators are more flexible in this regard and are comfortable preparing their
awards based on their notes.
Arbitrability
•
While issues in an international case as to the arbitrability of the claims presented
will typically have been addressed earlier in the case, at times the issue will be left
for the hearing and in other instances there will be a separate hearing as to
arbitrability, where much of what is said in this outline may be applicable.
Rules of Evidence Applied at the Hearing
•
While in international arbitration, as in domestic arbitration, the rules of evidence
are not strictly enforceable, nonetheless, since the lawyers and many of the
arbitrators will be present or former litigators and sometimes retired judges, the
rules of evidence will nonetheless continue to have an impact, or at least a
potential impact, on the conducting of international arbitrations.
•
This makes the underlying attitudes and expectations of the lawyers and
arbitrators involved as to the purpose and usefulness of the rules of evidence
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particularly important in the given case, making it crucial that counsel understand
the orientation of their arbitrators in this regard and that arbitrators have a sense of
the attitudes and expectations of counsel and parties in terms of what is fair and
reasonable.
It is equally important that co-arbitrators consult with one another in advance of
the hearing in an effort to get on the same page as to what approach will be taken
as to the application of rules of evidence in the hearing.
Because of the potential for different approaches and expectations in terms of the
approach to be taken with respect to the receipt of evidence at hearings in
international arbitrators, it is important that this matter and matters of this nature
be sorted out as much as possible in advance of the hearing, to avoid undue
surprises and potential unfairness at the hearing.

Getting Acknowledgements from Parties at the End of the Hearing that
They Had the Opportunity to Offer Whatever Evidence They Wanted to Offer
•
Because of the differences in expectations of participants in international as
opposed to domestic arbitration, the practice, generally followed in domestic
arbitration, of asking parties at the end of the case whether they have had an
opportunity to offer any evidence and make any arguments that they want to
make, is particularly important in international arbitration.
Interpreters
•
Witnesses will often need to testify in different languages at hearings in
international arbitrations, requiring the use of interpreters.
•
This presents various issues that need to be addressed in advance and worked out,
to make the hearing go as smoothly as possible, including such issues as the
following: the qualifications of the interpreters; who the interpreters will be; the
mode of interpretation, whether sequential or simultaneous; the extent to which
questions and comments by the interpreter will be permitted; how it will be
handled if the other side wants to have its own interpreter in the room and wants
to question interpretations provided by the official interpreter, as the matter
proceeds; what the official language of the proceeding is; who bears the cost of
the interpreter; and the like.
Translations of Documents
•
Similar issues are regularly presented in international arbitration as to the
language of exhibits that are presented in the case, including issues as to the
official language of the proceeding; the permissible language or languages in
which exhibits may be presented to the arbitrators; the handling of the original
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documents and the translated versions thereof; proceedings for challenging
translations; and the like.
IBA Rules on the Taking of Evidence in International Arbitration
• Approaches to many of the above matters are set forth in the IBA Rules on
Taking Evidence. Matters covered in the Rules include hearing the testimony of
witnesses, the admission into evidence of exhibits, the use of witness statements,
the hearing of experts (both party and tribunal-appointed), the order of testimony
at the hearing, and the overall admissibility and assessment of evidence.
• While the Rules are not necessarily binding, they are applied in many
international arbitrations, in some cases because the parties have agreed or the
arbitrators have directed that they will be applicable, and in other cases because
counsel and arbitrators rely on them informally, whether specifically or implicitly.
• It well behooves counsel and arbitrators in international arbitrations to review the
Rules throughout the proceeding.
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IBA Guidelines on
Conﬂicts of Interest
in International
Arbitration 2014
Since their issuance in 2004, the IBA Guidelines
on Conﬂicts of Interest in International Arbitration
(the ‘Guidelines’)1 have gained wide acceptance
within the international arbitration community.
Arbitrators commonly use the Guidelines when
making decisions about prospective appointments
and disclosures. Likewise, parties and their counsel
frequently consider the Guidelines in assessing the
impartiality and independence of arbitrators, and
arbitral institutions and courts also often consult the
Guidelines in considering challenges to arbitrators.
As contemplated when the Guidelines were ﬁrst
adopted, on the eve of their tenth anniversary it was
considered appropriate to reﬂect on the accumulated
experience of using them and to identify areas of
possible clariﬁcation or improvement. Accordingly,
in 2012, the IBA Arbitration Committee initiated
a review of the Guidelines, which was conducted by
an expanded Conﬂicts of Interest Subcommittee
(the ‘Subcommittee’),2 representing diverse legal
1 The 2004 Guidelines were drafted by a Working Group of
19 experts: Henri Alvarez, Canada; John Beechey, England;
Jim Carter, United States; Emmanuel Gaillard, France;
Emilio Gonzales de Castilla, Mexico; Bernard Hanotiau,
Belgium; Michael Hwang, Singapore; Albert Jan van den
Berg, Belgium; Doug Jones, Australia; Gabrielle
Kaufmann-Kohler, Switzerland; Arthur Marriott, England;
Tore Wiwen Nilsson, Sweden; Hilmar Raeschke-Kessler,
Germany; David W Rivkin, United States; Klaus Sachs,
Germany; Nathalie Voser, Switzerland (Rapporteur); David
Williams, New Zealand; Des Williams, South Africa; and
Otto de Witt Wijnen, The Netherlands (Chair).
2 The members of the expanded Subcommittee on Conﬂicts
of Interest were: Habib Almulla, United Arab Emirates;
David Arias, Spain (Co-Chair); Julie Bédard,
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cultures and a range of perspectives, including
counsel, arbitrators and arbitration users. The
Subcommittee was chaired by David Arias, later
co-chaired by Julie Bédard, and the review process was
conducted under the leadership of Pierre Bienvenu
and Bernard Hanotiau.
While the Guidelines were originally intended to
apply to both commercial and investment arbitration,
it was found in the course of the review process
that uncertainty lingered as to their application to
investment arbitration. Similarly, despite a comment
in the original version of the Guidelines that their
application extended to non-legal professionals serving
as arbitrator, there appeared to remain uncertainty in
this regard as well. A consensus emerged in favour of a
general afﬁrmation that the Guidelines apply to both
commercial and investment arbitration, and to both
legal and non-legal professionals serving as arbitrator.
The Subcommittee has carefully considered a number
of issues that have received attention in international
arbitration practice since 2004, such as the effects of
so-called ‘advance waivers’, whether the fact of acting
concurrently as counsel and arbitrator in unrelated
cases raising similar legal issues warrants disclosure,
‘issue’ conﬂicts, the independence and impartiality
of arbitral or administrative secretaries and thirdparty funding. The revised Guidelines reﬂect the
Subcommittee’s conclusions on these issues.

United States (Co-Chair);José Astigarraga, United States;
Pierre Bienvenu, Canada (Review Process Co-Chair); KarlHeinz Böckstiegel, Germany; Yves Derains, France; Teresa
Giovannini, Switzerland; Eduardo Damião Gonçalves, Brazil;
Bernard Hanotiau, Belgium (Review Process Co-Chair);
Paula Hodges, England; Toby Landau, England; Christian
Leathley, England; Carole Malinvaud, France; Ciccu
Mukhopadhaya, India; Yoshimi Ohara, Japan; Tinuade
Oyekunle, Nigeria; Eun Young Park, Korea; Constantine
Partasides, England; Peter Rees, The Netherlands; Anke
Sessler, Germany; Guido Tawil, Argentina; Jingzhou Tao,
China; Gäetan Verhoosel, England (Rapporteur); Nathalie
Voser, Switzerland; Nassib Ziadé, United Arab Emirates; and
Alexis Mourre. Assistance was provided by: Niuscha Bassiri,
Belgium; Alison Fitzgerald, Canada; Oliver Cojo, Spain; and
Ricardo Dalmaso Marques, Brazil.
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The Subcommittee has also considered, in view of
the evolution of the global practice of international
arbitration, whether the revised Guidelines should
impose stricter standards in regard to arbitrator
disclosure. The revised Guidelines reﬂect the
conclusion that, while the basic approach of the 2004
Guidelines should not be altered, disclosure should be
required in certain circumstances not contemplated in
the 2004 Guidelines. It is also essential to reafﬁrm that
the fact of requiring disclosure – or of an arbitrator
making a disclosure – does not imply the existence of
doubts as to the impartiality or independence of the
arbitrator. Indeed, the standard for disclosure differs
from the standard for challenge. Similarly, the revised
Guidelines are not in any way intended to discourage
the service as arbitrators of lawyers practising in large
ﬁrms or legal associations.
The Guidelines were adopted by resolution of the
IBA Council on Thursday 23 October 2014. The
Guidelines are available for download at: www.ibanet.
org/Publications/publications_IBA_guides_and_
free_materials.aspx

Signed by the Co-Chairs of the Arbitration Committee
Thursday 23 October 2014

Eduardo Zuleta

Paul Friedland
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Introduction
1. Arbitrators and party representatives are often
unsure about the scope of their disclosure
obligations. The growth of international
business, including larger corporate groups and
international law ﬁrms, has generated more
disclosures and resulted in increased complexity
in the analysis of disclosure and conﬂict of interest
issues. Parties have more opportunities to use
challenges of arbitrators to delay arbitrations, or
to deny the opposing party the arbitrator of its
choice. Disclosure of any relationship, no matter
how minor or serious, may lead to unwarranted
or frivolous challenges. At the same time, it
is important that more information be made
available to the parties, so as to protect awards
against challenges based upon alleged failures
to disclose, and to promote a level playing ﬁeld
among parties and among counsel engaged in
international arbitration.
2. Parties, arbitrators, institutions and courts face
complex decisions about the information that
arbitrators should disclose and the standards to
apply to disclosure. In addition, institutions and
courts face difﬁcult decisions when an objection
or a challenge is made after a disclosure. There is
a tension between, on the one hand, the parties’
right to disclosure of circumstances that may
call into question an arbitrator’s impartiality or
independence in order to protect the parties’
right to a fair hearing, and, on the other hand,
the need to avoid unnecessary challenges against
arbitrators in order to protect the parties’ ability
to select arbitrators of their choosing.
3. It is in the interest of the international arbitration
community that arbitration proceedings are
not hindered by ill-founded challenges against
arbitrators and that the legitimacy of the
process is not affected by uncertainty and a lack
of uniformity in the applicable standards for
1
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disclosures, objections and challenges. The 2004
Guidelines reﬂected the view that the standards
existing at the time lacked sufﬁcient clarity and
uniformity in their application. The Guidelines,
therefore, set forth some ‘General Standards and
Explanatory Notes on the Standards’. Moreover,
in order to promote greater consistency and
to avoid unnecessary challenges and arbitrator
withdrawals and removals, the Guidelines list
speciﬁc situations indicating whether they warrant
disclosure or disqualiﬁcation of an arbitrator.
Such lists, designated ‘Red’, ‘Orange’ and ‘Green’
(the ‘Application Lists’), have been updated and
appear at the end of these revised Guidelines.
4. The Guidelines reﬂect the understanding of
the IBA Arbitration Committee as to the best
current international practice, ﬁrmly rooted
in the principles expressed in the General
Standards below. The General Standards and
the Application Lists are based upon statutes
and case law in a cross-section of jurisdictions,
and upon the judgement and experience of
practitioners involved in international arbitration.
In reviewing the 2004 Guidelines, the IBA
Arbitration Committee updated its analysis of the
laws and practices in a number of jurisdictions.
The Guidelines seek to balance the various
interests of parties, representatives, arbitrators
and arbitration institutions, all of whom have a
responsibility for ensuring the integrity, reputation
and efﬁciency of international arbitration.
Both the 2004 Working Group and the
Subcommittee in 2012/2014 have sought and
considered the views of leading arbitration
institutions, corporate counsel and other
persons involved in international arbitration
through public consultations at IBA annual
meetings, and at meetings with arbitrators and
practitioners. The comments received were
reviewed in detail and many were adopted.
The IBA Arbitration Committee is grateful for the
serious consideration given to its proposals by so
many institutions and individuals.
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5. The Guidelines apply to international commercial
arbitration and investment arbitration, whether
the representation of the parties is carried out by
lawyers or non-lawyers, and irrespective of whether
or not non-legal professionals serve as arbitrators.
6. These Guidelines are not legal provisions and
do not override any applicable national law or
arbitral rules chosen by the parties. However, it is
hoped that, as was the case for the 2004 Guidelines
and other sets of rules and guidelines of the IBA
Arbitration Committee, the revised Guidelines will
ﬁnd broad acceptance within the international
arbitration community, and that they will assist
parties, practitioners, arbitrators, institutions and
courts in dealing with these important questions
of impartiality and independence. The IBA
Arbitration Committee trusts that the Guidelines
will be applied with robust common sense and
without unduly formalistic interpretation.
7. The Application Lists cover many of the varied
situations that commonly arise in practice, but they
do not purport to be exhaustive, nor could they
be. Nevertheless, the IBA Arbitration Committee
is conﬁdent that the Application Lists provide
concrete guidance that is useful in applying
the General Standards. The IBA Arbitration
Committee will continue to study the actual use
of the Guidelines with a view to furthering their
improvement.
8. In 1987, the IBA published Rules of Ethics for
International Arbitrators. Those Rules cover more
topics than these Guidelines, and they remain in
effect as to subjects that are not discussed in the
Guidelines. The Guidelines supersede the Rules of
Ethics as to the matters treated here.
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Part I: General
Standards Regarding
Impartiality,
Independence and
Disclosure
(1) General Principle
Every arbitrator shall be impartial and
independent of the parties at the time of accepting
an appointment to serve and shall remain so
until the ﬁnal award has been rendered or the
proceedings have otherwise ﬁnally terminated.
Explanation to General Standard 1:
A fundamental principle underlying these
Guidelines is that each arbitrator must be impartial
and independent of the parties at the time he or
she accepts an appointment to act as arbitrator,
and must remain so during the entire course of
the arbitration proceeding, including the time
period for the correction or interpretation of a
ﬁnal award under the relevant rules, assuming
such time period is known or readily ascertainable.
The question has arisen as to whether this
obligation should extend to the period during
which the award may be challenged before the
relevant courts. The decision taken is that this
obligation should not extend in this manner,
unless the ﬁnal award may be referred back to
the original Arbitral Tribunal under the relevant
applicable law or relevant institutional rules. Thus,
the arbitrator’s obligation in this regard ends
when the Arbitral Tribunal has rendered the ﬁnal
award, and any correction or interpretation as may
be permitted under the relevant rules has been
4
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issued, or the time for seeking the same has elapsed,
the proceedings have been ﬁnally terminated
(for example, because of a settlement), or the
arbitrator otherwise no longer has jurisdiction.
If, after setting aside or other proceedings, the
dispute is referred back to the same Arbitral
Tribunal, a fresh round of disclosure and review
of potential conﬂicts of interests may be necessary.
(2) Conﬂicts of Interest
(a) An arbitrator shall decline to accept an
appointment or, if the arbitration has already
been commenced, refuse to continue to act as
an arbitrator, if he or she has any doubt as to his
or her ability to be impartial or independent.
(b) The same principle applies if facts or
circumstances exist, or have arisen since the
appointment, which, from the point of view of
a reasonable third person having knowledge
of the relevant facts and circumstances,
would give rise to justiﬁable doubts as to the
arbitrator’s impartiality or independence,
unless the parties have accepted the arbitrator
in accordance with the requirements set out in
General Standard 4.
(c) Doubts are justiﬁable if a reasonable third
person, having knowledge of the relevant
facts and circumstances, would reach the
conclusion that there is a likelihood that the
arbitrator may be inﬂuenced by factors other
than the merits of the case as presented by the
parties in reaching his or her decision.
(d) Justiﬁable doubts necessarily exist as to the
arbitrator’s impartiality or independence
in any of the situations described in the
Non-Waivable Red List.
Explanation to General Standard 2:
(a) If the arbitrator has doubts as to his or her
ability to be impartial and independent, the
arbitrator must decline the appointment. This
standard should apply regardless of the stage
of the proceedings. This is a basic principle
5
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that is spelled out in these Guidelines in order
to avoid confusion and to foster conﬁdence in
the arbitral process.
(b) In order for standards to be applied
as consistently as possible, the test for
disqualiﬁcation is an objective one.
The wording ‘impartiality or independence’
derives from the widely adopted Article 12
of the United Nations Commission on
International Trade Law (UNCITRAL) Model
Law, and the use of an appearance test based
on justiﬁable doubts as to the impartiality
or independence of the arbitrator, as
provided in Article 12(2) of the UNCITRAL
Model Law, is to be applied objectively
(a ‘reasonable third person test’). Again,
as described in the Explanation to General
Standard 3(e), this standard applies regardless
of the stage of the proceedings.
(c) Laws and rules that rely on the standard of
justiﬁable doubts often do not deﬁne that
standard. This General Standard is intended
to provide some context for making this
determination.
(d) The Non-Waivable Red List describes
circumstances that necessarily raise justiﬁable
doubts as to the arbitrator’s impartiality or
independence. For example, because no one
is allowed to be his or her own judge, there
cannot be identity between an arbitrator and a
party. The parties, therefore, cannot waive the
conﬂict of interest arising in such a situation.
(3) Disclosure by the Arbitrator
(a) If facts or circumstances exist that may, in the
eyes of the parties, give rise to doubts as to
the arbitrator’s impartiality or independence,
the arbitrator shall disclose such facts or
circumstances to the parties, the arbitration
institution or other appointing authority
(if any, and if so required by the applicable
institutional rules) and the co-arbitrators, if
any, prior to accepting his or her appointment
6
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or, if thereafter, as soon as he or she learns of
them.
(b) An advance declaration or waiver in relation
to possible conﬂicts of interest arising from
facts and circumstances that may arise in the
future does not discharge the arbitrator’s
ongoing duty of disclosure under General
Standard 3(a).
(c) It follows from General Standards 1 and 2(a)
that an arbitrator who has made a disclosure
considers himself or herself to be impartial
and independent of the parties, despite the
disclosed facts, and, therefore, capable of
performing his or her duties as arbitrator.
Otherwise, he or she would have declined the
nomination or appointment at the outset, or
resigned.
(d) Any doubt as to whether an arbitrator should
disclose certain facts or circumstances should
be resolved in favour of disclosure.
(e) When considering whether facts or
circumstances exist that should be disclosed,
the arbitrator shall not take into account
whether the arbitration is at the beginning or
at a later stage.
Explanation to General Standard 3:
(a) The arbitrator’s duty to disclose under General
Standard 3(a) rests on the principle that the
parties have an interest in being fully informed
of any facts or circumstances that may be
relevant in their view. Accordingly, General
Standard 3(d) provides that any doubt as to
whether certain facts or circumstances should
be disclosed should be resolved in favour of
disclosure. However, situations that, such as
those set out in the Green List, could never
lead to disqualiﬁcation under the objective
test set out in General Standard 2, need not
be disclosed. As reﬂected in General Standard
3(c), a disclosure does not imply that the
disclosed facts are such as to disqualify the
arbitrator under General Standard 2.
7
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The duty of disclosure under General
Standard 3(a) is ongoing in nature.
(b) The IBA Arbitration Committee has
considered the increasing use by prospective
arbitrators of declarations in respect of facts
or circumstances that may arise in the future,
and the possible conﬂicts of interest that may
result, sometimes referred to as ‘advance
waivers’. Such declarations do not discharge
the arbitrator’s ongoing duty of disclosure
under General Standard 3(a). The Guidelines,
however, do not otherwise take a position as to
the validity and effect of advance declarations
or waivers, because the validity and effect of
any advance declaration or waiver must be
assessed in view of the speciﬁc text of the
advance declaration or waiver, the particular
circumstances at hand and the applicable law.
(c) A disclosure does not imply the existence of a
conﬂict of interest. An arbitrator who has made
a disclosure to the parties considers himself or
herself to be impartial and independent of the
parties, despite the disclosed facts, or else he
or she would have declined the nomination,
or resigned. An arbitrator making a disclosure
thus feels capable of performing his or her
duties. It is the purpose of disclosure to allow
the parties to judge whether they agree with
the evaluation of the arbitrator and, if they
so wish, to explore the situation further. It is
hoped that the promulgation of this General
Standard will eliminate the misconception
that disclosure itself implies doubts sufﬁcient
to disqualify the arbitrator, or even creates a
presumption in favour of disqualiﬁcation.
Instead, any challenge should only be
successful if an objective test, as set forth in
General Standard 2 above, is met. Under
Comment 5 of the Practical Application of the
General Standards, a failure to disclose certain
facts and circumstances that may, in the eyes
of the parties, give rise to doubts as to the
arbitrator’s impartiality or independence, does
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not necessarily mean that a conﬂict of interest
exists, or that a disqualiﬁcation should ensue.
(d) In determining which facts should be disclosed,
an arbitrator should take into account all
circumstances known to him or her. If the
arbitrator ﬁnds that he or she should make a
disclosure, but that professional secrecy rules or
other rules of practice or professional conduct
prevent such disclosure, he or she should not
accept the appointment, or should resign.
(e) Disclosure or disqualiﬁcation (as set out
in General Standards 2 and 3) should
not depend on the particular stage of the
arbitration. In order to determine whether
the arbitrator should disclose, decline the
appointment or refuse to continue to act, the
facts and circumstances alone are relevant, not
the current stage of the proceedings, or the
consequences of the withdrawal. As a practical
matter, arbitration institutions may make a
distinction depending on the stage of the
arbitration. Courts may likewise apply different
standards. Nevertheless, no distinction is
made by these Guidelines depending on
the stage of the arbitral proceedings. While
there are practical concerns, if an arbitrator
must withdraw after the arbitration has
commenced, a distinction based on the stage
of the arbitration would be inconsistent with
the General Standards.
(4) Waiver by the Parties
(a) If, within 30 days after the receipt of any
disclosure by the arbitrator, or after a party
otherwise learns of facts or circumstances
that could constitute a potential conﬂict of
interest for an arbitrator, a party does not
raise an express objection with regard to that
arbitrator, subject to paragraphs (b) and (c) of
this General Standard, the party is deemed to
have waived any potential conﬂict of interest
in respect of the arbitrator based on such
facts or circumstances and may not raise any
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objection based on such facts or circumstances
at a later stage.
(b) However, if facts or circumstances exist as
described in the Non-Waivable Red List, any
waiver by a party (including any declaration
or advance waiver, such as that contemplated
in General Standard 3(b)), or any agreement
by the parties to have such a person serve as
arbitrator, shall be regarded as invalid.
(c) A person should not serve as an arbitrator
when a conﬂict of interest, such as those
exempliﬁed in the Waivable Red List, exists.
Nevertheless, such a person may accept
appointment as arbitrator, or continue to act
as an arbitrator, if the following conditions are
met:
(i) all parties, all arbitrators and the
arbitration institution, or other appointing
authority (if any), have full knowledge of
the conﬂict of interest; and
(ii) all parties expressly agree that such a
person may serve as arbitrator, despite the
conﬂict of interest.
(d) An arbitrator may assist the parties in
reaching a settlement of the dispute, through
conciliation, mediation or otherwise, at any
stage of the proceedings. However, before
doing so, the arbitrator should receive
an express agreement by the parties that
acting in such a manner shall not disqualify
the arbitrator from continuing to serve as
arbitrator. Such express agreement shall
be considered to be an effective waiver of
any potential conﬂict of interest that may
arise from the arbitrator’s participation in
such a process, or from information that the
arbitrator may learn in the process. If the
assistance by the arbitrator does not lead to the
ﬁnal settlement of the case, the parties remain
bound by their waiver. However, consistent with
General Standard 2(a) and notwithstanding
such agreement, the arbitrator shall resign if,
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as a consequence of his or her involvement in
the settlement process, the arbitrator develops
doubts as to his or her ability to remain
impartial or independent in the future course
of the arbitration.
Explanation to General Standard 4:
(a) Under General Standard 4(a), a party is deemed
to have waived any potential conﬂict of interest, if
such party has not raised an objection in respect
of such conﬂict of interest within 30 days. This
time limit should run from the date on which the
party learns of the relevant facts or circumstances,
including through the disclosure process.
(b) General Standard 4(b) serves to exclude from
the scope of General Standard 4(a) the facts and
circumstances described in the Non-Waivable
Red List. Some arbitrators make declarations that
seek waivers from the parties with respect to facts
or circumstances that may arise in the future.
Irrespective of any such waiver sought by the
arbitrator, as provided in General Standard 3(b),
facts and circumstances arising in the course of
the arbitration should be disclosed to the parties
by virtue of the arbitrator’s ongoing duty of
disclosure.
(c) Notwithstanding a serious conﬂict of interest, such
as those that are described by way of example in
the Waivable Red List, the parties may wish to
engage such a person as an arbitrator. Here, party
autonomy and the desire to have only impartial
and independent arbitrators must be balanced.
Persons with a serious conﬂict of interest, such as
those that are described by way of example in the
Waivable Red List, may serve as arbitrators only if
the parties make fully informed, explicit waivers.
(d) The concept of the Arbitral Tribunal assisting the
parties in reaching a settlement of their dispute
in the course of the arbitration proceedings is
well-established in some jurisdictions, but not in
others. Informed consent by the parties to such a
process prior to its beginning should be regarded
as an effective waiver of a potential conﬂict of
interest. Certain jurisdictions may require such
11
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consent to be in writing and signed by the parties.
Subject to any requirements of applicable law,
express consent may be sufﬁcient and may be
given at a hearing and reﬂected in the minutes or
transcript of the proceeding. In addition, in order
to avoid parties using an arbitrator as mediator as a
means of disqualifying the arbitrator, the General
Standard makes clear that the waiver should
remain effective, if the mediation is unsuccessful.
In giving their express consent, the parties should
realise the consequences of the arbitrator assisting
them in a settlement process, including the risk of
the resignation of the arbitrator.
(5) Scope
(a) These Guidelines apply equally to tribunal
chairs, sole arbitrators and co-arbitrators,
howsoever appointed.
(b) Arbitral or administrative secretaries and
assistants, to an individual arbitrator or the
Arbitral Tribunal, are bound by the same
duty of independence and impartiality as
arbitrators, and it is the responsibility of the
Arbitral Tribunal to ensure that such duty is
respected at all stages of the arbitration.
Explanation to General Standard 5:
(a) Because each member of an Arbitral
Tribunal has an obligation to be impartial
and independent, the General Standards
do not distinguish between sole arbitrators,
tribunal chairs, party-appointed arbitrators or
arbitrators appointed by an institution.
(b) Some arbitration institutions require arbitral
or administrative secretaries and assistants
to sign a declaration of independence
and impartiality. Whether or not such a
requirement exists, arbitral or administrative
secretaries and assistants to the Arbitral
Tribunal are bound by the same duty of
independence and impartiality (including
the duty of disclosure) as arbitrators, and it is
the responsibility of the Arbitral Tribunal to
12
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ensure that such duty is respected at all stages
of the arbitration. Furthermore, this duty
applies to arbitral or administrative secretaries
and assistants to either the Arbitral Tribunal or
individual members of the Arbitral Tribunal.
(6) Relationships
(a) The arbitrator is in principle considered to
bear the identity of his or her law ﬁrm, but
when considering the relevance of facts
or circumstances to determine whether a
potential conﬂict of interest exists, or whether
disclosure should be made, the activities
of an arbitrator’s law ﬁrm, if any, and the
relationship of the arbitrator with the law ﬁrm,
should be considered in each individual case.
The fact that the activities of the arbitrator’s
ﬁrm involve one of the parties shall not
necessarily constitute a source of such conﬂict,
or a reason for disclosure. Similarly, if one of
the parties is a member of a group with which
the arbitrator’s ﬁrm has a relationship, such
fact should be considered in each individual
case, but shall not necessarily constitute by
itself a source of a conﬂict of interest, or a
reason for disclosure.
(b) If one of the parties is a legal entity, any legal or
physical person having a controlling inﬂuence
on the legal entity, or a direct economic
interest in, or a duty to indemnify a party for,
the award to be rendered in the arbitration,
may be considered to bear the identity of
such party.
Explanation to General Standard 6:
(a) The growing size of law ﬁrms should be
taken into account as part of today’s reality in
international arbitration. There is a need to
balance the interests of a party to appoint the
arbitrator of its choice, who may be a partner
at a large law ﬁrm, and the importance of
maintaining conﬁdence in the impartiality
and
independence
of
international
arbitrators. The arbitrator must, in principle,
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be considered to bear the identity of his or her
law ﬁrm, but the activities of the arbitrator’s
ﬁrm should not automatically create a conﬂict
of interest. The relevance of the activities
of the arbitrator’s ﬁrm, such as the nature,
timing and scope of the work by the law ﬁrm,
and the relationship of the arbitrator with the
law ﬁrm, should be considered in each case.
General Standard 6(a) uses the term ‘involve’
rather than ‘acting for’ because the relevant
connections with a party may include activities
other than representation on a legal matter.
Although barristers’ chambers should not be
equated with law ﬁrms for the purposes of
conﬂicts, and no general standard is proffered
for barristers’ chambers, disclosure may be
warranted in view of the relationships among
barristers, parties or counsel. When a party
to an arbitration is a member of a group
of companies, special questions regarding
conﬂicts of interest arise. Because individual
corporate structure arrangements vary widely,
a catch-all rule is not appropriate. Instead,
the particular circumstances of an afﬁliation
with another entity within the same group
of companies, and the relationship of that
entity with the arbitrator’s law ﬁrm, should be
considered in each individual case.
(b) When a party in international arbitration is a
legal entity, other legal and physical persons
may have a controlling inﬂuence on this
legal entity, or a direct economic interest in,
or a duty to indemnify a party for, the award
to be rendered in the arbitration. Each
situation should be assessed individually, and
General Standard 6(b) clariﬁes that such
legal persons and individuals may be
considered effectively to be that party.
Third-party funders and insurers in relation to
the dispute may have a direct economic interest
in the award, and as such may be considered
to be the equivalent of the party. For these
purposes, the terms ‘third-party funder’ and
‘insurer’ refer to any person or entity that is
contributing funds, or other material support,
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to the prosecution or defence of the case and
that has a direct economic interest in, or a
duty to indemnify a party for, the award to be
rendered in the arbitration.
(7) Duty of the Parties and the Arbitrator
(a) A party shall inform an arbitrator, the
Arbitral Tribunal, the other parties and the
arbitration institution or other appointing
authority (if any) of any relationship, direct
or indirect, between the arbitrator and the
party (or another company of the same
group of companies, or an individual having
a controlling inﬂuence on the party in the
arbitration), or between the arbitrator and
any person or entity with a direct economic
interest in, or a duty to indemnify a party for,
the award to be rendered in the arbitration.
The party shall do so on its own initiative at
the earliest opportunity.
(b) A party shall inform an arbitrator, the Arbitral
Tribunal, the other parties and the arbitration
institution or other appointing authority
(if any) of the identity of its counsel appearing
in the arbitration, as well as of any relationship,
including membership of the same barristers’
chambers, between its counsel and the
arbitrator. The party shall do so on its own
initiative at the earliest opportunity, and upon
any change in its counsel team.
(c) In order to comply with General Standard 7(a),
a party shall perform reasonable enquiries
and provide any relevant information available
to it.
(d) An arbitrator is under a duty to make
reasonable enquiries to identify any conﬂict of
interest, as well as any facts or circumstances
that may reasonably give rise to doubts as
to his or her impartiality or independence.
Failure to disclose a conﬂict is not excused by
lack of knowledge, if the arbitrator does not
perform such reasonable enquiries.
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Explanation to General Standard 7:
(a) The parties are required to disclose any
relationship with the arbitrator. Disclosure
of such relationships should reduce the
risk of an unmeritorious challenge of an
arbitrator’s impartiality or independence
based on information learned after the
appointment. The parties’ duty of disclosure
of any relationship, direct or indirect, between
the arbitrator and the party (or another
company of the same group of companies, or
an individual having a controlling inﬂuence
on the party in the arbitration) has been
extended to relationships with persons or
entities having a direct economic interest in
the award to be rendered in the arbitration,
such as an entity providing funding for the
arbitration, or having a duty to indemnify a
party for the award.
(b) Counsel appearing in the arbitration, namely
the persons involved in the representation of
the parties in the arbitration, must be identiﬁed
by the parties at the earliest opportunity.
A party’s duty to disclose the identity of
counsel appearing in the arbitration extends
to all members of that party’s counsel team
and arises from the outset of the proceedings.
(c) In order to satisfy their duty of disclosure, the
parties are required to investigate any relevant
information that is reasonably available to
them. In addition, any party to an arbitration
is required, at the outset and on an ongoing
basis during the entirety of the proceedings,
to make a reasonable effort to ascertain
and to disclose available information that,
applying the general standard, might affect
the arbitrator’s impartiality or independence.
(d) In order to satisfy their duty of disclosure
under the Guidelines, arbitrators are required
to investigate any relevant information that is
reasonably available to them.

16

261

Part II: Practical
Application of the
General Standards
1. If the Guidelines are to have an important
practical inﬂuence, they should address situations
that are likely to occur in today’s arbitration
practice and should provide speciﬁc guidance to
arbitrators, parties, institutions and courts as to
which situations do or do not constitute conﬂicts
of interest, or should or should not be disclosed.
For this purpose, the Guidelines categorise
situations that may occur in the following
Application Lists. These lists cannot cover every
situation. In all cases, the General Standards
should control the outcome.
2. The Red List consists of two parts: ‘a Non-Waivable
Red List’ (see General Standards 2(d) and 4(b));
and ‘a Waivable Red List’ (see General Standard
4(c)). These lists are non-exhaustive and detail
speciﬁc situations that, depending on the facts
of a given case, give rise to justiﬁable doubts as to
the arbitrator’s impartiality and independence.
That is, in these circumstances, an objective
conﬂict of interest exists from the point of view
of a reasonable third person having knowledge
of the relevant facts and circumstances
(see General Standard 2(b)). The Non-Waivable
Red List includes situations deriving from the
overriding principle that no person can be his or
her own judge. Therefore, acceptance of such a
situation cannot cure the conﬂict. The Waivable
Red List covers situations that are serious but not
as severe. Because of their seriousness, unlike
circumstances described in the Orange List, these
situations should be considered waivable, but
only if and when the parties, being aware of the
conﬂict of interest situation, expressly state their
willingness to have such a person act as arbitrator,
as set forth in General Standard 4(c).
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3. The Orange List is a non-exhaustive list of speciﬁc
situations that, depending on the facts of a given
case, may, in the eyes of the parties, give rise to doubts
as to the arbitrator’s impartiality or independence.
The Orange List thus reﬂects situations that
would fall under General Standard 3(a), with the
consequence that the arbitrator has a duty to
disclose such situations. In all these situations, the
parties are deemed to have accepted the arbitrator
if, after disclosure, no timely objection is made, as
established in General Standard 4(a).
4. Disclosure does not imply the existence of a
conﬂict of interest; nor should it by itself result
either in a disqualiﬁcation of the arbitrator, or
in a presumption regarding disqualiﬁcation.
The purpose of the disclosure is to inform the
parties of a situation that they may wish to explore
further in order to determine whether objectively –
that is, from the point of view of a reasonable third
person having knowledge of the relevant facts and
circumstances – there are justiﬁable doubts as
to the arbitrator’s impartiality or independence.
If the conclusion is that there are no justiﬁable
doubts, the arbitrator can act. Apart from the
situations covered by the Non-Waivable Red
List, he or she can also act if there is no timely
objection by the parties or, in situations covered
by the Waivable Red List, if there is a speciﬁc
acceptance by the parties in accordance with
General Standard 4(c). If a party challenges the
arbitrator, he or she can nevertheless act, if the
authority that rules on the challenge decides that
the challenge does not meet the objective test for
disqualiﬁcation.
5. A later challenge based on the fact that an arbitrator
did not disclose such facts or circumstances should
not result automatically in non-appointment, later
disqualiﬁcation or a successful challenge to any
award. Nondisclosure cannot by itself make an
arbitrator partial or lacking independence: only
the facts or circumstances that he or she failed to
disclose can do so.
6. Situations not listed in the Orange List or falling
outside the time limits used in some of the
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Orange List situations are generally not subject
to disclosure. However, an arbitrator needs to
assess on a case-by-case basis whether a given
situation, even though not mentioned in the
Orange List, is nevertheless such as to give rise
to justiﬁable doubts as to his or her impartiality
or independence. Because the Orange List is a
non-exhaustive list of examples, there may be
situations not mentioned, which, depending on
the circumstances, may need to be disclosed by
an arbitrator. Such may be the case, for example,
in the event of repeat past appointments by
the same party or the same counsel beyond the
three-year period provided for in the Orange List,
or when an arbitrator concurrently acts as counsel
in an unrelated case in which similar issues of
law are raised. Likewise, an appointment made
by the same party or the same counsel appearing
before an arbitrator, while the case is ongoing,
may also have to be disclosed, depending on
the circumstances. While the Guidelines do not
require disclosure of the fact that an arbitrator
concurrently serves, or has in the past served, on
the same Arbitral Tribunal with another member
of the tribunal, or with one of the counsel in
the current proceedings, an arbitrator should
assess on a case-by-case basis whether the fact of
having frequently served as counsel with, or as
an arbitrator on, Arbitral Tribunals with another
member of the tribunal may create a perceived
imbalance within the tribunal. If the conclusion is
‘yes’, the arbitrator should consider a disclosure.
7. The Green List is a non-exhaustive list of speciﬁc
situations where no appearance and no actual
conﬂict of interest exists from an objective point
of view. Thus, the arbitrator has no duty to disclose
situations falling within the Green List. As stated
in the Explanation to General Standard 3(a),
there should be a limit to disclosure, based on
reasonableness; in some situations, an objective
test should prevail over the purely subjective test
of ‘the eyes’ of the parties.
8. The borderline between the categories that
comprise the Lists can be thin. It can be debated
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whether a certain situation should be on one
List instead of another. Also, the Lists contain,
for various situations, general terms such as
‘signiﬁcant’ and ‘relevant’. The Lists reﬂect
international principles and best practices to the
extent possible. Further deﬁnition of the norms,
which are to be interpreted reasonably in light of
the facts and circumstances in each case, would be
counterproductive.
1. Non-Waivable Red List
1.1

There is an identity between a party and
the arbitrator, or the arbitrator is a legal
representative or employee of an entity that is a
party in the arbitration.

1.2

The arbitrator is a manager, director or member
of the supervisory board, or has a controlling
inﬂuence on one of the parties or an entity that
has a direct economic interest in the award to be
rendered in the arbitration.

1.3

The arbitrator has a signiﬁcant ﬁnancial or
personal interest in one of the parties, or the
outcome of the case.

1.4

The arbitrator or his or her ﬁrm regularly advises
the party, or an afﬁliate of the party, and the
arbitrator or his or her ﬁrm derives signiﬁcant
ﬁnancial income therefrom.

2. Waivable Red List
2.1

Relationship of the arbitrator to the dispute
2.1.1 The arbitrator has given legal advice,
or provided an expert opinion, on the
dispute to a party or an afﬁliate of one of
the parties.
2.1.2 The arbitrator had a prior involvement in
the dispute.

2.2

Arbitrator’s direct or indirect interest in the
dispute
2.2.1 The arbitrator holds shares, either directly
or indirectly, in one of the parties, or an
afﬁliate of one of the parties, this party or
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an afﬁliate being privately held.
2.2.2 A close family member3 of the arbitrator
has a signiﬁcant ﬁnancial interest in the
outcome of the dispute.
2.2.3 The arbitrator, or a close family member
of the arbitrator, has a close relationship
with a non-party who may be liable to
recourse on the part of the unsuccessful
party in the dispute.
2.3

Arbitrator’s relationship with the parties or
counsel
2.3.1 The arbitrator currently represents or
advises one of the parties, or an afﬁliate of
one of the parties.
2.3.2 The arbitrator currently represents or
advises the lawyer or law ﬁrm acting as
counsel for one of the parties.
2.3.3 The arbitrator is a lawyer in the same law
ﬁrm as the counsel to one of the parties.
2.3.4 The arbitrator is a manager, director or
member of the supervisory board, or has
a controlling inﬂuence in an afﬁliate4 of
one of the parties, if the afﬁliate is directly
involved in the matters in dispute in the
arbitration.
2.3.5 The arbitrator’s law ﬁrm had a previous
but terminated involvement in the case
without the arbitrator being involved
himself or herself.
2.3.6 The arbitrator’s law ﬁrm currently has a
signiﬁcant commercial relationship with one
of the parties, or an afﬁliate of one of the
parties.
2.3.7 The arbitrator regularly advises one of

3 Throughout the Application Lists, the term ‘close family
member’ refers to a: spouse, sibling, child, parent or life
partner, in addition to any other family member with whom a
close relationship exists.
4 Throughout the Application Lists, the term ‘afﬁliate’
encompasses all companies in a group of companies,
including the parent company.
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the parties, or an afﬁliate of one of the
parties, but neither the arbitrator nor his
or her ﬁrm derives a signiﬁcant ﬁnancial
income therefrom.
2.3.8 The arbitrator has a close family
relationship with one of the parties, or
with a manager, director or member of
the supervisory board, or any person
having a controlling inﬂuence in one of
the parties, or an afﬁliate of one of the
parties, or with a counsel representing a
party.
2.3.9 A close family member of the arbitrator
has a signiﬁcant ﬁnancial or personal
interest in one of the parties, or an afﬁliate
of one of the parties.
3. Orange List
3.1

Previous services for one of the parties or other
involvement in the case
3.1.1 The arbitrator has, within the past three
years, served as counsel for one of the
parties, or an afﬁliate of one of the
parties, or has previously advised or been
consulted by the party, or an afﬁliate of
the party, making the appointment in an
unrelated matter, but the arbitrator and
the party, or the afﬁliate of the party, have
no ongoing relationship.
3.1.2 The arbitrator has, within the past three
years, served as counsel against one of
the parties, or an afﬁliate of one of the
parties, in an unrelated matter.
3.1.3 The arbitrator has, within the past three
years, been appointed as arbitrator on two
or more occasions by one of the parties, or
an afﬁliate of one of the parties.5

5 It may be the practice in certain types of arbitration, such
as maritime, sports or commodities arbitration, to draw
arbitrators from a smaller or specialised pool of individuals.
If in such ﬁelds it is the custom and practice for parties to
frequently appoint the same arbitrator in different cases,
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3.1.4 The arbitrator’s law ﬁrm has, within the
past three years, acted for or against one
of the parties, or an afﬁliate of one of the
parties, in an unrelated matter without
the involvement of the arbitrator.
3.1.5 The arbitrator currently serves, or has
served within the past three years, as
arbitrator in another arbitration involving
one of the parties, or an afﬁliate of one of
the parties.
3.2

Current services for one of the parties
3.2.1 The arbitrator’s law ﬁrm is currently
rendering services to one of the parties,
or to an afﬁliate of one of the parties,
without creating a signiﬁcant commercial
relationship for the law ﬁrm and without
the involvement of the arbitrator.
3.2.2 A law ﬁrm or other legal organisation that
shares signiﬁcant fees or other revenues
with the arbitrator’s law ﬁrm renders
services to one of the parties, or an
afﬁliate of one of the parties, before the
Arbitral Tribunal.
3.2.3 The arbitrator or his or her ﬁrm represents
a party, or an afﬁliate of one of the parties
to the arbitration, on a regular basis, but
such representation does not concern the
current dispute.

3.3

Relationship between an arbitrator and another
arbitrator or counsel
3.3.1 The arbitrator and another arbitrator are
lawyers in the same law ﬁrm.
3.3.2 The arbitrator and another arbitrator,
or the counsel for one of the parties,
are members of the same barristers’
chambers.

no disclosure of this fact is required, where all parties in the
arbitration should be familiar with such custom and practice.

23

268
3.3.3 The arbitrator was, within the past three
years, a partner of, or otherwise afﬁliated
with, another arbitrator or any of the
counsel in the arbitration.
3.3.4 A lawyer in the arbitrator’s law ﬁrm is an
arbitrator in another dispute involving the
same party or parties, or an afﬁliate of one
of the parties.
3.3.5 A close family member of the arbitrator
is a partner or employee of the law ﬁrm
representing one of the parties, but is not
assisting with the dispute.
3.3.6 A close personal friendship exists between
an arbitrator and a counsel of a party.
3.3.7 Enmity exists between an arbitrator and
counsel appearing in the arbitration.
3.3.8 The arbitrator has, within the past three
years, been appointed on more than three
occasions by the same counsel, or the
same law ﬁrm.
3.3.9 The arbitrator and another arbitrator,
or counsel for one of the parties in the
arbitration, currently act or have acted
together within the past three years as cocounsel.
3.4

Relationship between arbitrator and party and
others involved in the arbitration
3.4.1 The arbitrator’s law ﬁrm is currently
acting adversely to one of the parties, or
an afﬁliate of one of the parties.
3.4.2 The arbitrator has been associated with a
party, or an afﬁliate of one of the parties,
in a professional capacity, such as a former
employee or partner.
3.4.3 A close personal friendship exists between
an arbitrator and a manager or director
or a member of the supervisory board
of: a party; an entity that has a direct
economic interest in the award to be
rendered in the arbitration; or any person
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having a controlling inﬂuence, such as a
controlling shareholder interest, on one
of the parties or an afﬁliate of one of the
parties or a witness or expert.
3.4.4 Enmity exists between an arbitrator and a
manager or director or a member of the
supervisory board of: a party; an entity
that has a direct economic interest in the
award; or any person having a controlling
inﬂuence in one of the parties or an
afﬁliate of one of the parties or a witness
or expert.
3.4.5 If the arbitrator is a former judge, he or
she has, within the past three years, heard
a signiﬁcant case involving one of the
parties, or an afﬁliate of one of the parties.
3.5

Other circumstances
3.5.1 The arbitrator holds shares, either directly
or indirectly, that by reason of number
or denomination constitute a material
holding in one of the parties, or an
afﬁliate of one of the parties, this party or
afﬁliate being publicly listed.
3.5.2 The arbitrator has publicly advocated
a position on the case, whether in a
published paper, or speech, or otherwise.
3.5.3 The arbitrator holds a position with the
appointing authority with respect to the
dispute.
3.5.4 The arbitrator is a manager, director or
member of the supervisory board, or has
a controlling inﬂuence on an afﬁliate
of one of the parties, where the afﬁliate
is not directly involved in the matters in
dispute in the arbitration.

4. Green List
4.1

Previously expressed legal opinions
4.1.1 The arbitrator has previously expressed
a legal opinion (such as in a law review
article or public lecture) concerning an
25
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issue that also arises in the arbitration (but
this opinion is not focused on the case).
4.2

Current services for one of the parties
4.2.1 A ﬁrm, in association or in alliance
with the arbitrator’s law ﬁrm, but that
does not share signiﬁcant fees or other
revenues with the arbitrator’s law ﬁrm,
renders services to one of the parties, or
an afﬁliate of one of the parties, in an
unrelated matter.

4.3

Contacts with another arbitrator, or with counsel
for one of the parties
4.3.1 The arbitrator has a relationship with
another arbitrator, or with the counsel for
one of the parties, through membership
in the same professional association,
or social or charitable organisation, or
through a social media network.
4.3.2 The arbitrator and counsel for one of the
parties have previously served together as
arbitrators.
4.3.3 The arbitrator teaches in the same
faculty or school as another arbitrator or
counsel to one of the parties, or serves
as an ofﬁcer of a professional association
or social or charitable organisation with
another arbitrator or counsel for one of
the parties.
4.3.4 The arbitrator was a speaker, moderator
or organiser in one or more conferences,
or participated in seminars or working
parties of a professional, social or
charitable organisation, with another
arbitrator or counsel to the parties.

4.4

Contacts between the arbitrator and one of the
parties
4.4.1 The arbitrator has had an initial contact
with a party, or an afﬁliate of a party (or
their counsel) prior to appointment, if
this contact is limited to the arbitrator’s
availability and qualiﬁcations to serve,

26

271
or to the names of possible candidates
for a chairperson, and did not address
the merits or procedural aspects of
the dispute, other than to provide the
arbitrator with a basic understanding of
the case.
4.4.2 The arbitrator holds an insigniﬁcant
amount of shares in one of the parties, or
an afﬁliate of one of the parties, which is
publicly listed.
4.4.3 The arbitrator and a manager, director or
member of the supervisory board, or any
person having a controlling inﬂuence on
one of the parties, or an afﬁliate of one
of the parties, have worked together as
joint experts, or in another professional
capacity, including as arbitrators in the
same case.
4.4.4 The arbitrator has a relationship with one
of the parties or its afﬁliates through a
social media network.
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Evaluating the Advantages and Drawbacks of Emergency Arbitrators
Edna Sussman and Alexandra Dosman, New York Law Journal
March 30, 2015
Commercial parties choose to resolve their disputes by international arbitration for many
reasons, including greater confidentiality, a neutral forum, and increased control over the
selection of decision-makers. Until recently, however, parties were required to go to
national courts to request interim measures of protection—such as security, asset freezes,
or orders for the protection of evidence—before the constitution of an arbitral tribunal.
In response to a perceived need for a mechanism for awarding interim relief within the
arbitral system itself (rather than national courts), in 2006 the International Centre for
Dispute Resolution (ICDR) incorporated emergency arbitrator proceedings into its rules.
In the following nine years, almost every major international arbitration institution has
followed suit.1 Emergency arbitrator provisions are now the norm, including for new
entrants in the field.2 Were these amendments a response to a genuine need for
emergency relief in international arbitration? Are emergency arbitrators being used, and
are their decisions enforceable?
A review of information from the arbitral institutions reveals that parties are, in fact,
using emergency arbitrator mechanisms, and that decisions of emergency arbitrators are
generally rendered within very short time frames. The case law from U.S. courts—
including the high-profile Yahoo! v. Microsoft—indicates decisions by emergency
arbitrators are likely to be enforced. Given these factors, in certain circumstances the use
of emergency mechanisms within the arbitral system will be preferable to going to a
national court for interim relief.
A Trend That Has Become the Norm
The recent proliferation of emergency arbitrator mechanisms has its roots in innovations
dating back some time. In 1999, the American Arbitration Association (AAA) made an
opt-in emergency arbitrator process available with its Optional Rules for Emergency
Measures of Protection. In 1990, the Court of Arbitration of the International Chamber of
Commerce (ICC) began offering a similar optional ("opt-in") mechanism for pre-arbitral
tribunal proceedings, under its Rules for a Pre-Arbitral Referee Procedure. The ICC PreArbitral Referee Procedures (which are still available) have not proved popular, with only
14 cases in their first 24 years of existence.3
In contrast to these precursor mechanisms, the modern wave of emergency arbitrator
rules apply by default—they are "opt out" rather than "opt in." Almost all of the
emergency arbitrator rules apply prospectively, to arbitration agreements entered into
after the relevant rules came into force. One exception is the SCC, which elected to make
the emergency arbitrator provisions applicable to all SCC arbitrations commenced after
Jan. 1, 2010, regardless of when the arbitration agreement was signed.4
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The most obvious characteristic of emergency arbitrator proceedings is the speed at
which they are to be established and completed. The rules surveyed provide for the
appointment of an arbitrator by the institution within one day (ICDR, SCC, SIAC, CPR),
two days (ICC, HKIAC), or three days (LCIA) of receipt of the application and payment
of fees. Under the ICDR, ICC and SIAC Rules, the emergency arbitrator must set a
procedural schedule for the arbitration within two days of appointment. The time limits
for rendering an award range from five days (SCC) to 14 days (LCIA) to 15 days (ICC,
HKIAC). The SIAC, CPR and ICDR Rules do not specify a time limit for rendering an
award, but require decisions as expeditiously as possible.
All emergency arbitrator procedures call for the appointment of a sole emergency
arbitrator by the institution. (The CPR Rules are unique in also recognizing the possibility
that parties may jointly designate an emergency arbitrator.) The institutions appoint either
from a list of emergency arbitrators or a non-list method. The ICC, for example, selects
emergency arbitrators following discussion between the court and the Secretariat
regarding the qualities required for each case; a shortlist is drawn up and an arbitrator is
chosen from among those with availability who report no (or de minimus) conflicts.
Location is also a factor. In contrast to its normal rule, the ICC Emergency Arbitrator
Rules allow for nationals of the same state as one or more of the parties to serve as
emergency arbitrator. All of the rules require the same standard of impartiality and
independence for emergency arbitrators as for arbitrators in non-emergency proceedings;
and all provide for an expedited challenge procedure.
Emergency Arbitration in Action
Information from public sources and from direct inquiries of arbitral institutions indicates
that emergency arbitration procedures are being used in a reasonable number of cases.
And the original premise has, so far, borne out: Interim relief has been awarded or denied
within extraordinarily short time frames. What remains unclear, however, is whether a
consensus is forming (or can form) about the legal standards that apply to an emergency
arbitrator's deliberations.
Since 2006, the ICDR has registered 49 requests for emergency relief. Of those, the
applicant was successful in obtaining full or partial emergency measures in almost half of
the cases (24); the applicant was unsuccessful in 14 cases. Eight of the 49 cases settled,
two were withdrawn, and one is still pending. At the ICDR, the average time for the
rendering of an emergency decision is 21 days. The flexibility afforded by the rules to the
arbitrator in not providing for a deadline by which a decision has to be rendered allows
the arbitrator to tailor the process to the needs of the particular case.
Under its 2007 Rules for Non-Administered Arbitrations, CPR has received five requests
for the appointment of a Special Arbitrator (as emergency arbitrators are denoted by the
CPR). Two requests were denied, one request was granted, one request was withdrawn,
and one resulted in agreed relief. JAMS has received six applications, only three of which
went to a decision. One then settled and two are ongoing.
At the SCC, 13 emergency arbitrator applications had been registered as of Dec. 31,
2014, of which two were in the context of investment treaty claims. All 13 went to a
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decision by the emergency arbitrator. One decision was rendered in the form of an award,
by request of the parties. Interim relief was granted in three of the 13 cases. The SCC
rules require a decision to be rendered within five days of transmission of the file to the
emergency arbitrator. The five-day deadline to render a decision has been met in eight of
the 13 cases; extensions in five other cases were granted upon request of the arbitrator;
and all decisions have been rendered within 12 days.
SIAC has received 42 applications. Of those 42, at least 11 applications were denied,
eight were granted, and four were withdrawn. No official data on settlement is available,
but the institution is aware of "quite a few" cases in which the matter settled shortly after
an emergency arbitrator's award or order. At SIAC, the average time for the issuance of
an interim order is 2.5 days; and the average time for an award has been 8.5 days from
when the adjudicator first hears from the parties.5
The ICC has received 15 applications to date, of which at least four were granted, four
were denied, and two were withdrawn or settled (information is lacking on five cases). At
least three cases were terminated by agreement before the constitution of the arbitral
tribunal and one was terminated shortly after. As of 2014, all emergency orders had been
rendered within the 15 day deadline prescribed by the ICC Emergency Arbitrator Rules.6
The HKIAC has received two applications under its emergency arbitrator proceedings,
but both were withdrawn prior to a determination on whether or not to award interim
relief (one proceeded to a costs award).
The AAA has received 15 requests for emergency arbitration under its October 2013
rules. A decision was issued by the emergency arbitrator in four cases; three cases were
withdrawn; five settled; six remain pending before a later-constituted tribunal; and one
resulted in a final award.
Neither the LCIA nor the CPR has received any applications under the new rules
effective as of Oct. 1, 2014 and Dec. 1, 2014, respectively.
Broad Powers
Emergency arbitrators have broad powers to consider and determine their jurisdiction, to
establish the procedure of the expedited application, and to order interim relief to the
same extent as could a regular arbitral tribunal under the applicable arbitration
agreement.7 Interim measures may include orders to maintain the status quo while an
arbitration proceeds, to protect the arbitral process, to preserve assets or to preserve
evidence.
The law of the contract is not generally seen as controlling on the question of whether
and which interim measures may be granted. Commentators and emergency arbitrators
have, to date, preferred the view that interim relief is procedural in nature, and therefore
not bound by the constraints of the law applicable to the contract itself.8 This view has
been endorsed by at least one New York court, with the result that an ICDR arbitrator
was empowered to order an interim measure that the court itself would not be able to
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grant.
In CE International Resources Holdings v. S.A. Mineral Ltd. Partnership, the court
considered whether an ICDR arbitrator had the power to order pre-judgment security and
a Mareva-style injunction freezing a party's assets during the pendency of the arbitration.9
New York law does not permit a plaintiff to obtain pre-judgment security in an action for
money damages, and under well-established case law neither federal nor state courts are
empowered to award Mareva-style freezing orders. The court upheld the arbitrator's
award of interim relief on the basis of the arbitral rules chosen by the parties (which
allow the tribunal to "take whatever interim measures it deems necessary, including
injunctive relief and measures for the protection or conservation of property") and the
public policy favoring the enforcement of arbitration agreements.10
Varying Legal Standard
The test to be applied by emergency arbitrators in determining whether interim relief
should be awarded is notably absent from most international arbitration rules. Instead, the
rules state that emergency arbitrators may grant interim relief that is "urgent" (ICC,
HKIAC), "necessary" (ICDR, SIAC, CPR), or "appropriate" (SCC).11 Rules for domestic
U.S. arbitrations provide more guidance. For example, under the AAA's Commercial
Rules, the applicant must show that "immediate and irreparable loss or damage shall
result in the absence of emergency relief and that such party is entitled to such relief."
(Rule 38(e).) Similarly, the JAMS Rules provide that "the Emergency Arbitrator shall
determine whether the Party seeking emergency relief has shown that immediate and
irreparable loss or damage will result in the absence of emergency relief …" (Rule
2(c)(iv).)
In determining the legal test, emergency arbitrators have been guided by the applicable
arbitration law, standards used in local courts, and international practice. The urgency of
the matter, the requirements of irreparable harm and a balancing of the harm among the
parties have been widely applied. But the identification of the standard to be applied and
the strength of the case on the merits that must be presented have not been uniform
among emergency arbitrators.
In SCC decisions alone, emergency arbitrators have referred to the Swedish Arbitration
Act and the Swedish judicial code, and have described the standard as "reasonable
probability of success on the merits," "prima facie case," "reasonable possibility,"
"serious claim," and "probable cause." One emergency arbitrator noted that there was a
"universal consensus" with respect to the requirements: a prima facie case; urgency; and
irreparable harm or serious or actual damage in the absence of interim relief.12 Similarly,
in SIAC cases, the tests applied have ranged from a "real probability" of success to a
"good arguable case" test.13
In one ICDR case the emergency arbitrator applied a four-part test: a risk of irreparable
harm; good prospects of success on the merits, no other remedy would be adequate; and
any harm from wrongful injunctive relief could be compensated by damages.14 In another,
the parties agreed that the applicant must show "irreparable harm absent the requested
relief, a likelihood of success on the merits of its claims, and a balance of hardships in its
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favor."15
It is too soon to tell whether a consensus will form as to the legal standard employed by
emergency arbitrators in international arbitration. One way forward—reportedly used
regularly by ICDR emergency arbitrators in the absence of party agreement—is to apply
the standards set out in the UNCITRAL Model Law on International Commercial
Arbitration for interim measures issued by the duly appointed tribunal.16 The Model Law
test has three elements: (1) likelihood of irreparable harm (i.e., not reparable by money
damages); (2) harm that substantially outweighs the harm to the party against whom the
measure is granted; and (3) a "reasonable possibility" of success on the merits. Whether
such a standard may also be applied in domestic arbitrations is an open question. In
practice, it may yield the same results as the Second Circuit standard, which requires
either (a) a likelihood of success on the merits, or (b) a sufficiently serious question going
to the merits of the claim to make them fair ground for litigation."17
Are Emergency Decisions Enforceable?
Decisions issued by emergency arbitrators are, by their nature, interim. The rules of each
arbitral institution are clear that the arbitral tribunal, once constituted, may modify,
terminate or annul the decision of the emergency arbitrator.18 The statistics from the
arbitral institutions and anecdotal evidence suggest that parties often voluntarily comply
with emergency arbitral awards or orders. But in the case of a recalcitrant party, are
decisions by emergency arbitrators enforceable in court?
As a general rule, U.S. courts do not have the power to review interlocutory (non-final)
decisions by arbitral tribunals. However, U.S. courts have the power to enforce interim
awards to support the integrity of the arbitral process: "Without the ability to confirm
such interim awards, parties would be free to disregard them, thus frustrating the
effective and efficient resolution of disputes that is the hallmark of arbitration."19 U.S.
courts have also confirmed interim injunctive awards on the basis that they address issues
that are separate, distinct and severable from the resolution of the underlying merits of
the dispute.20 Although these cases have arisen in the context of interim measures issued
by regularly-appointed arbitrators, the same rationales apply to interim measures issued
by emergency arbitrators.
Indeed, the Southern District of New York recently confirmed an award issued by an
emergency arbitrator under the rules of the AAA (the parties had "opted in" to the AAA's
21
1999 Optional Rules for Emergency Measures of Protection). In Yahoo! v. Microsoft,
Judge Robert P. Patterson considered Yahoo's motion to vacate an emergency arbitration
award that had granted an injunction in Microsoft's favor. After an emergency arbitral
proceeding that involved witness testimony, briefing, and an oral hearing, the emergency
arbitrator issued an order requiring Yahoo to continue to perform its obligations under the
parties' contract. Having reviewed the parties' arbitration agreement, the arbitral rules and
applicable law, the court denied the motion to vacate and confirmed the award, even
though due to the nature of the case the order was tantamount to final relief, noting that
"if an arbitral award of equitable relief based upon a finding of irreparable harm is to
have any meaning at all, the parties must be capable of enforcing or vacating it at the time
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it is made."22
Other U.S. cases have supported the orders of the emergency arbitrator.23 Indeed, one
court issued a temporary restraining order to preserve the status quo but stayed the action
pending arbitration expressly leaving it to an emergency arbitrator to resolve what interim
24
measure was appropriate.
In the one known case in which a U.S. court declined to review a decision of an
emergency arbitrator, it did so in support of the arbitral process. In that case, the losing
party went to court to seek to vacate a decision of an emergency arbitrator. The court
noted that under its circuit law, "temporary equitable orders calculated to preserve assets
or performance needed to make a potential final award meaningful … are final orders that
can be reviewed for confirmation and enforcement by district courts under the [Federal
Arbitration Act]."25 In this case, this rationale did not apply: The party seeking review
wished to undo an order, not enforce it. The court declined to review the case for vacatur
on the basis that it was not intended to be final and thus in essence left the order in place
and effectively enforced it.26
Although the case law is sparse, parties to emergency arbitration proceedings in the
United States have good reason to believe that the resulting decisions will be enforced.
Courts or Tribunals?
Emergency arbitrator systems appear to be working and provide a useful, and sometimes
crucial, alternative, especially in the international context. But they will not be
appropriate in all cases. In order to address that concern, all of the rules surveyed
maintain the possibility of applications to national courts concurrently with the
invocation of emergency arbitrator proceedings.
National courts will be the preferred venue when relief is required ex parte. With few
exceptions, the emergency arbitrator rules surveyed do not allow for emergency relief on
an ex parte basis: Notice is required to the responding party.27 While the rationale for this
policy is clear—fairness and enforceability concerns—the lack of an ex parte route may
obviate the utility of emergency arbitrator proceedings, such as when the initiation of
proceedings is itself expected to trigger a dissipation of assets. In addition, where
emergency relief requires a third party to be bound (such as a bank), national courts will
be the venue of choice.
Emergency arbitration has, in the last 10 years, become a standard feature of international
arbitration. It offers key advantages—a neutral forum; a swift decision; increased
confidentiality—and the limited data available shows that some parties are using this new
tool. Jurisprudence from U.S. courts also shows reason for optimism that decisions of
emergency arbitrators will be enforced.
Endnotes:
1. In 2007, the Institute for Conflict Prevention and Resolution (CPR); in 2010, the
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Arbitration Institute of the Stockholm Chamber of Commerce (SCC) and the Singapore
International Arbitration Centre (SIAC); in 2011, the Australian Centre for International
Commercial Arbitration; in 2012, the Court of Arbitration of the International Chamber
of Commerce (ICC); in 2013, the American Arbitration Association "AAA) and the Hong
Kong International Arbitration Centre (HKIAC); in 2014, the London Court of
Arbitration (LCIA), the CPR for its international rules, and JAMS; in 2015, the China
International Economic and Trade Arbitration Commission (CIETAC). However, the
move to include emergency arbitrator procedures is not universal. The Vienna
International Arbitration Center made a considered decision not to offer such procedures
as part of their rules, in part because of the view that decisions issuing from that process
would not be enforceable as arbitral awards.
2. See The rules of the Kuala Lumpur Regional Centre for Arbitration, the Kigali
International Arbitration Centre, and the Lagos Court of Arbitration.
3. Andrea Carlevaris and José Ricardo Feris, "Running in the ICC Emergency Arbitrator
Rules: The First Ten Cases," ICC International Court of Arbitration Bulletin, Vol. 25,
No. 1 (2014).
4. In the domestic U.S. context, the JAMS Rules incorporating emergency arbitrator
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Complex, technical disputes in arbitration often
require expert analysis, to assist an arbitration tribunal
in understanding the issues to be resolved, and to
answer speciﬁc questions required for a fair and accurate resolution of a dispute. The expense, burden and
time commitment required for expert analysis, however, represent potential limits on the efﬁciency of
the arbitration process. This Article addresses some
of the alternatives available to parties, their counsel,
and the tribunal, in structuring expert analysis to maximize efﬁciency.1

or otherwise not suited to conventional evidentiary submissions. Experts may also be called upon to explain
complex technical issues, or to summarize points of
foreign law.2
Experts, even if engaged by the parties (or, more often,
their counsel) are generally assumed to act with professionalism and independence, for the beneﬁt of the
tribunal. An expert opinion that is pure advocacy, with
experts in substance serving as mere mouthpieces
for the party (or counsel) that hired them, may undermine the search for fair and efﬁcient resolution, in
that, with ‘‘dueling’’ experts, a tribunal may be wellinformed as to alternative theories, but not necessarily
well-equipped to choose one theory over another.
The question thus becomes: are there methods that
a tribunal can use to discourage a pure clash of expert
advocates, or (at very least) to focus the clash on only
the points that matter most to a fair and efﬁcient
resolution?

Goals In Expert Analysis

An arbitral tribunal (individual arbitrator or arbitrator
panel) often needs help in understanding technical
issues in a case (accounting, engineering, valuation
and more, depending on the case). The tribunal’s mission is to decide the matter, fairly and efﬁciently. The
role of an expert thus generally is not to opine on the
ultimate issues in the case (that is the tribunal’s function), but to address subsidiary questions (such as the
proper accounting for certain transactions; the engineering implications of a particular design; the alternative potential valuations for a particular asset—again
depending on the needs of the case). An expert may
also perform speciﬁc functions (such as review of voluminous data sources, and on-site or laboratory testing
of conditions) that are beyond the ken of the tribunal,

An additional element of efﬁciency in the process of
expert submissions concerns the form and timing
of such submissions. Lengthy proceedings strain the
ability of a tribunal to evaluate expert evidence fairly
and completely. Reducing the time required for expert
testimony, and focusing such testimony on the most
important matters, that are actually in dispute, can
enhance the ability of the tribunal to reach a just
and accurate result. Further, ensuring that complete
expert submissions are provided the tribunal, prior
to the close of hearings, avoids the risk that the arbitrators must speculate, due to an incomplete record,
or direct post-hearing submissions on open issues,
thus extending the time and expense of the hearing
process.
1
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Efﬁciency is a ‘‘bang for the buck’’ question. More time
spent in receiving expert submissions does not necessarily yield more useful information (or understanding)
for the tribunal. Shaping the process to serve a fair
and effective search for truth is the true goal. The
tribunal, working with the input of the parties and
counsel, must direct the form and manner of expert
submissions to accomplish that goal, within the
resource limitations (time, expense and burden) that
attend to the particular case.
Contrasting Common Law And Civil Law Models

Historically, the practices of arbitrators and advocates,
with regard to the use of experts, have tended to mirror
the procedures adopted by the national court systems
with which they are most familiar. The use of partyappointed experts is common in American civil litigation (and in many other common law jurisdictions). In
parallel, American arbitration rules generally provide
for the possibility of expert submissions, subject to
the control of the tribunal.3 American arbitration practices generally do not contemplate (although they do
not exclude) the appointment, by the tribunal itself, of
an expert to aid the tribunal.
By contrast, outside the United States, the appointment
by an arbitration tribunal of an independent expert,
to produce an expert report on issues identiﬁed by
the tribunal, is a relatively frequent occurrence. Thus,
although it is widely accepted in international arbitration that parties maintain rights to call their own experts
in support of their positions,4 international arbitration
rules and norms also generally permit a tribunal (after
consultation with the parties), to select its own expert,
and to give the expert directions.5
These contrasting models essentially represent the differences between a Common Law approach to dispute
resolution (party-appointed experts, in support of the
advocacy of the parties, with the clash in positions ultimately resolved by the decision-maker) versus a Civil
Law model (tribunal-appointed experts, in support of
an inquisitorial investigation by the ultimate decisionmaker).6 Taking these two positions as polar opposites
(although they are not, per se, opposite in all respects),
the question becomes whether it is possible to describe
circumstances where one or the other model is most
efﬁcient, and whether there are circumstances where
a ‘‘blending’’ of the two models most serves the cause
of fair and efﬁcient dispute resolution. The remainder
of this Article addresses those questions.
2

384

1

MEALEY’S

International Arbitration Report

Party-Appointed Experts

The American system of party-appointed experts
embodies, as a principal advantage, relatively little
work for the tribunal. The parties decide whether
they will proffer experts. They decide what subjects
the experts will address. They (often) decide on the
forms, and the timing, of disclosures regarding expert
opinions (subject to applicable arbitral rules, contract
terms—if any—regarding experts, and the direction of
the tribunal). And, ultimately, the parties generally
decide whether and how they will present their experts’
opinions to the tribunal. Since strict rules of evidence
(such as the Daubert expert qualiﬁcation standard)7
do not usually apply, the role of the tribunal can, in
broad terms, be described as passive recipient of whatever the parties choose to present. And, given the possibility (even if distant) of vacatur of an award for refusal
to hear evidence,8 arbitrators may have an incentive to
‘‘take the evidence for what it’s worth,’’ even where
there are serious questions about its provenance or
usefulness.9
But, to loosely quote a famous phrase: a tribunal is
‘‘not a potted plant.’’10 It is the task of the arbitration
tribunal to exercise its ‘‘discretion,’’ to conduct proceedings ‘‘with a view toward expediting the resolution
of the dispute[.]’’11 A tribunal may direct the order of
proof in a proceeding, and may exclude evidence
‘‘deemed by the arbitrator to be cumulative or irrelevant.’’12 Thus, even though the parties and their counsel may hire and direct the experts in the matter, a
tribunal may channel the process, to improve the efﬁciency of the proceedings.
One simple form of tribunal direction is a request
that the parties ‘‘focus their presentations on issues
the decision of which could dispose of all or part of
the case.’’13 Such a direction essentially asks that the
party-appointed experts answer speciﬁc questions, or
address speciﬁc issues, that the tribunal deems most
relevant to a full understanding of the dispute. The
tribunal may also give direction on the form of the
reports to be provided by experts.14 The earlier such
direction can be given, the more efﬁcient the process.
Thus, for example, a tribunal might give directions at
a pre-hearing conference, after review of the pleadings
in the case. More likely, the tribunal might give directions after review of the expert reports (if produced
in advance of the hearings). During the course of
the hearings, the tribunal may pose speciﬁc questions
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to experts, and (if the answer cannot be given immediately), ask that the experts provide additional submissions on the speciﬁc issue, prior to the close of
hearings.
If the experts are asked to provide additional submissions late in the hearing process, however, the schedule
for hearings may need to be extended, to preserve the
right of the parties to conduct cross-examination of
the witnesses. One solution to that problem might
be the conduct of limited cross-examination (if not
waived altogether by the parties), through the use of
video or telephone conferencing.15 The tribunal, having already heard the experts testify in live sessions,
may have less concern about the ability to gauge the
credibility of the experts through live interaction. Alternatively, the parties might waive any further oral testimony of the experts, and have the experts submit
responses to the tribunal’s questions in the form of
written statements, with an opportunity for reply.16
Another simple method to improve the efﬁciency
of expert presentations is an agreement (or direction)
that the experts’ written reports will stand as their
direct testimony at the hearing, and that, in effect,
their live testimony at the hearing will begin with
cross-examination.17 That solution is not perfect,
however, in that issues may arise (between the completion of the report and the conduct of the hearing)
that require supplementation of the expert report. A
tribunal could permit written supplementation of
expert reports, or replies to the main reports of opposing
experts, on an agreed schedule; or, the tribunal might
permit brief supplementation at the outset of a witness’
live appearance to address any last-minute questions.
The report-ﬁrst, then cross-examination method, moreover, generally requires that the tribunal invest some
time, in advance of the hearings, to become familiar
with the submissions of the experts. In a very complicated case, with many exhibits and experts on multiple
subjects, that preparation may be burdensome, and not
particularly productive (as tribunal members may have
difﬁculty absorbing the full meaning of complex expert
analysis from written submissions). Thus, the parties
may agree, or the tribunal may direct, that each expert
give some brief overview testimony (essentially summarizing the expert’s report) before cross-examination
begins. The parties, in consultation with the tribunal,
can best determine whether anything in excess of the
expert reports is required.
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Joint Expert Presentations

Hybrid (blended) forms of expert analysis may proceed
from the fundamental Common Law assumption that
parties determine when and how experts will be chosen
and directed, but with a recognition that the needs of
the tribunal can often be best served through modiﬁcations of the schedule of expert presentations, and
through cooperation between the experts. These hybrid
techniques may improve efﬁciency by reducing hearing
time, and focusing expert submissions on the most signiﬁcant points in dispute.
The simplest hybrid form involves little more than a
scheduling modiﬁcation. Conventional approaches to
the presentation of expert witnesses can produce a disconnect, as one set of witnesses and evidence is presented by the claimant, and then days, weeks or even
months later, another set is presented by the respondent. The tribunal must attempt to recall the substance
of the claimant’s earlier expert testimony, and compare
it with respondent’s expert submission. One increasingly common solution is to set aside an ‘‘expert day’’
(or days), where experts for each side testify, seriatim,
providing the tribunal an opportunity to compare their
methods and conclusions in close temporal proximity.
In some instances, the expert portion of the hearings
may be conducted at the very end of the process, when
the tribunal has heard testimony from lay witnesses, has
received other evidence, and is prepared to consider the
technical issues in the case. Where there has been some
bifurcation of the proceedings (e.g., liability and
damages), the process might include essentially two
(or more) mini-hearings, capped in each instance by
expert testimony.
One potential advantage of this seriatim approach to
expert testimony is in efﬁcient scheduling of expert
testimony. Experts are often busy people, and squeezing them into a hearing calendar may be difﬁcult, especially where the hearings are expected to be lengthy, and
the vicissitudes of travel and business conﬂicts may
make the availability of experts uncertain. Setting a
speciﬁc day (or days) when the experts will testify, seriatim, means that the experts can plan to be available
and dedicated to the hearing appearance, for that speciﬁed period. The expert day(s), moreover, need not
necessarily be contiguous with days of hearing lay testimony. Indeed, some separation of time between the
main hearing and the expert hearing may avoid the
scramble of last-minute adjustment of presentations,
3
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to address unexpected developments during the factual
presentations of the hearing. For a concentrated, set
period of time, the experts may dedicate themselves
to giving testimony, answering questions and responding to each other’s opinions.18
Another increasingly common form of interaction
between expert witnesses is a meet-and-confer process
(often called a ‘‘conclave’’), in advance of the hearings,
to determine points on which the experts agree, and to
identify actual issues in dispute. Such conclaves could
be conducted before the experts prepare their reports,
but, most commonly, occur thereafter. The general
purpose of a conclave is to have the experts compare
their views on the expert issues in the case, with an aim
toward reducing the need for duplicative presentations
regarding issues on which the experts agree. Such a
conclave may be conducted ‘‘without prejudice,’’ meaning that communications between the experts during
the conclave cannot be used as evidence during any
hearings (thus freeing the experts to engage in more
candid discussions).19 The conclave may also be conducted out of the presence of counsel (again, lessening
the incentive toward posturing, pure advocacy, or
obfuscation).20 The net result of the conclave, typically,
is a form of ‘‘joint’’ report of the experts, noting areas of
agreement between them, and (often) outlining the
speciﬁc issues on which they disagree.21
The hoped-for result of the conclave process is a reduction in hearing time, as agreed-points need not be
addressed in detail (and certainly not repeated by
each expert), and the tribunal can more carefully
focus, during the hearings, on the essential disagreements between the experts (and the bases for those
differences). At a minimum, the conclave process may
avoid the ‘‘ships passing in the night’’ problem, where
experts talk past each other, never fairly meeting each
other’s positions, to the consternation of the tribunal.22
Perhaps the most unique form of joint expert presentation is ‘‘concurrent expert evidence’’ (colloquially
known as ‘‘hot-tubbing’’).23 The procedure has been
embraced in Australian courts,24 but is not generally
used in the United States.25 International arbitration
service providers and sponsoring associations have
begun to experiment with this technique.26 The
essence of the process (which may be combined with
the ‘‘conclave’’ process in advance of hearings) is that
experts for each side are called to give evidence at the
4
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same time; they are sworn in together; they may give
explanation of their own opinions, but they may also
ask each other questions, may comment on each other’s
opinions, and may concurrently answer questions from
the tribunal. The right of the parties’ counsel to conduct cross-examination is preserved, but the focus of
the process is interaction between the experts, to highlight areas of agreement, and the bases for any signiﬁcant disagreements.
Proponents of the hot tub process suggest that it can
improve efﬁciency in a variety of ways.27 Like the conclave process, it can reduce the need for duplicative
testimony on non-controversial points. It can focus
the testimony given on points of actual (and signiﬁcant)
disagreement.28 It can permit the tribunal to hear
answers to critical questions contemporaneously, making it possible for the tribunal to compare, in real time
(versus through recall or review of transcripts) the conﬂicting positions of the experts. In writing an award,
moreover, the tribunal will have expert testimony available for review in a relatively condensed form.
Critics caution that the hot tub process may take control away from party counsel (who may be best placed
to question experts, having extensively prepared for
hearings), and that an ill-prepared or inarticulate expert
may appear unconvincing (even though the expert’s
opinion is sound), or that the process may be hijacked
by the more aggressive expert (actually re-introducing,
and perhaps even increasing, the adversarial bias that
may detract from the value of genuinely independent
expert analysis). Because the process requires closer control by the tribunal, moreover, some of the efﬁciency
saved in decreased hearing time may be offset by the
need for the tribunal to spend substantial time, in
advance of hearings, preparing for management of
expert testimony.29 One solution to these kinds of concerns involves a modiﬁed form of hot-tubbing, in
which the experts provide their direct testimony (either
through expert reports or live), and are subject to crossexamination; thereafter, the experts appear jointly for
the tribunal to ask any clarifying questions that may
have developed from the main presentations of the
experts.
Whatever the overall merits (and speciﬁc method) of the
hot tub process, proponents and critics generally agree
that it is a procedure best addressed to more complex,
technical disputes, especially those with multiple areas of
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expert testimony (such as construction projects, or
matters involving sophisticated economic analysis).
The increased use of the process, and the increased
attention it has gained in dispute resolution literature,
however, suggest that hot tubbing remains a viable tool
for efﬁciency enhancement, at least in some cases.30

with the facilitation of expert discussions. Ensuring
that each expert has access to information may help
prevent disruption to the hearing process, if it were to
become apparent during the hearing that some additional (previously-undisclosed) information is vital to
meaningful expert analysis.

Tribunal-Appointed Experts

The appointment of a single expert (with no individual
party experts), to address a particular task, could save
the parties and the tribunal considerable time and burden. Discrete tasks might include: valuation of a speciﬁc
asset, opinion on a particular issue of foreign law (not
otherwise known to the tribunal), site inspection or
forensic testing, and many others.

On its face, the use of a tribunal-appointed expert
may appear inefﬁcient (duplicative), at least in circumstances where party-appointed experts are also to be
used.31 Yet, there is room for a tribunal-appointed
expert to perform discrete functions that can enhance
the efﬁciency of the process, even where other experts
will appear. And there are occasions where parties and
their counsel may recognize that a single, tribunalappointed expert may most effectively help resolve
speciﬁc issues in a proceeding.
One role for an expert involves service as a mediator/
facilitator, to help the parties work through issues
related to the conduct of the arbitration. An expert
mediator, for example, might assist the parties in resolving disputes regarding disclosure matters, especially in
large-document-volume cases, or in cases where difﬁcult privilege or conﬁdentiality issues might arise.
The mediator would be available to guide discussions
between the parties, suggest solutions, and encourage cooperation.32 Discussions with the mediator
would be ‘‘without prejudice;’’ and ultimate control
of the disclosure process would be at the direction of
the tribunal.
The role of the mediator might also involve guiding the
conclave process between subject matter experts.33
Again, on a ‘‘without prejudice’’ basis, the mediator
might assist the experts in coming to agreement on
issues not in dispute, and in determining the most
efﬁcient form for presentation of the experts’ analyses.
If assumptions are to be built into expert models (algorithms), for example, the tribunal would probably
most beneﬁt from a shared list of assumptions, applied
by each of the experts, to make comparison of their
results more accurate. The mediator might also encourage experts to provide ‘‘sensitivity’’ analyses, making
clear how changes in speciﬁc assumptions might affect
the outcome of the experts’ analysis.34 Where access to
speciﬁc information is essential to fair and accurate
expert reports on all sides, moreover, the mediator’s
role in guiding the disclosure process could overlap

The efﬁciency of a single tribunal-appointed expert
need not be adversely affected by the fact that the parties may have their own experts, even on related issues.
Thus, for example, the valuation of a speciﬁc asset (by
the tribunal expert) might be incorporated into the
economic analyses (of the party experts), and that hybrid
process could avoid overlap and inefﬁciency. Alternatively, such as on an issue of foreign law, the parties
might determine that, since there probably is just one
‘‘right answer’’ to the speciﬁc legal question, there is no
need for overlapping party-appointed experts on the
same point. The parties, moreover, generally retain the
right to pose questions to a tribunal-appointed expert at
an evidentiary hearing;35 thus, if an expert’s analysis
requires some further explanation or context, the parties
may have it, without the need to engage their own
experts.
Other Forms Of Expert Analysis

At the far end of the adversarial-inquisitorial spectrum
we ﬁnd systems where the expert effectively becomes a
decision-maker in the dispute. One of the more controversial, though highly efﬁcient, processes involves
the appointment of an individual arbitrator (or individual member of a three-member arbitral tribunal) with
speciﬁc expertise in an area relevant to the dispute. At
its core, the notion is simple—parties often choose
arbitration (at least in part) in order to obtain access
to expert decision-makers who do not require tutorials
or other background education to understand the
context of a speciﬁc case. Specialty arbitration-sponsoring institutions (such as the WIPO Arbitration and
Mediation Center, or the AIDA Reinsurance and Arbitration Society), offer rosters of specially-trained arbitrators, with extensive background knowledge of issues
5
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and common practices in their industry. So, too, many
of the major arbitration centers offer specialty rosters of
arbitrators familiar with construction, labor and other
particular types of disputes. An arbitrator steeped in the
background of a particular industry or professional ﬁeld
may much more quickly absorb the facts of a particular
dispute, and may more quickly appreciate the signiﬁcance of the technical issues presented by the dispute, as
compared to a relative novice. In that sense (and more)
the expert arbitrator may be highly efﬁcient.36
But what of arbitrators who might do more than simply
apply their background knowledge related to the dispute? What if an arbitrator applies knowledge, not
developed within the conﬁnes of the arbitration process, to reject the submissions of one party or another?
What if an arbitrator concludes that both parties have
failed to adduce essential evidence, and the arbitrator
proceeds to conduct an independent investigation (e.g.,
by visiting a construction site, or consulting professional literature to obtain the ‘‘correct’’ answer)?
In the context of court proceedings, it is generally
understood that a judge should not investigate the
facts of a case, and that a judge must give parties notice
if the judge wishes to take ‘‘judicial notice’’ of a particular fact.37 So, too, in the context of arbitration. An
arbitrator is not necessarily considered ‘‘partial’’ or ‘‘prejudiced’’ by having acquired some knowledge of ‘‘the
parties, the applicable law or the customs and practices
of the business involved’’ in the dispute.38 Nor does an
arbitrator violate the obligation of impartiality merely
by ‘‘hav[ing] views on certain general issues likely to
arise in the arbitration,’’ so long as the arbitrator does
not ‘‘prejudge[e] any of the speciﬁc factual or legal
determinations’’ to be addressed by arbitration.39 But
an arbitrator may risk the validity of an award by conducting independent factual research, without the
knowledge or input of the parties.40 In broad terms,
the obligation of arbitrators to conduct proceedings in a
manner ‘‘fair to all,’’ affording all parties the ‘‘right to be
heard,’’ and a ‘‘fair opportunity to present evidence,’’41
suggests that, when an arbitrator believes that more
information is required to decide the case, the arbitrator
may ask questions, or call for additional witness testimony or other evidence, but must do so on notice to
the parties.42
The arbitration process might, by agreement of the
parties, become almost entirely inquisitorial. On
6

388

1

MEALEY’S

International Arbitration Report

consent of the parties, arbitrators may engage in abbreviated forms of dispute resolution.43 Such abbreviated
forms may include paper-only submissions and on-line
methods of dispute resolution.44 More extreme forms
of cost-savings might be obtained through the use of
expert arbitrators, to review the speciﬁc (and limited)
forms of information required to resolve a particular
matter fairly. In certain trade goods disputes, for example, parties may select an arbitrator with specialized
knowledge, providing the arbitrator with background
documents (chieﬂy, on the speciﬁcations applicable to
the goods) and the arbitrator may inspect the goods (in
a process called ‘‘look-sniff’’ or simply ‘‘quality’’ arbitration) in the absence of the parties.45 The expert arbitrator renders an award, without any further evidentiary
hearing.46 Although such a process surely is an extremely limited form of arbitration,47 it does at least provide for some input by the parties, and thus might
appropriately be termed a form of arbitration.48 And
the process might be expanded, to address other forms
of technical disputes that require rapid, cost-effective
resolution.49
At some extreme point, however, an expert resolution
of an issue must lose its potential status as arbitration.50
Under New York law, for example, an agreement that a
‘‘question of valuation, appraisal or other issue or controversy be determined by a person named or to be
selected’’ by parties, may be enforced,51 but such a
process does not have the status of arbitration, and a
determination, pursuant to such a process, cannot be
enforced as an arbitration award.52
Yet, even at this extreme, one can imagine methods to
foster the efﬁciencies of expert determination, and
nevertheless maintain the beneﬁts of an arbitration
award.53 Thus, for example, a dispute might be submitted to an expert for resolution (through an inquisitorial process), but subject to potential review by an
arbitrator. If the parties were satisﬁed with the expert’s
determination, the result might be memorialized in the
form of a ‘‘consent’’ arbitration award (by a ‘‘backup’’
arbitrator, appointed for such a purpose).54 If the parties were in conﬂict as to the expert determination, then
the backup arbitrator could be employed to perform
some review of that determination, with the input of
the parties. Alternatively, the parties might each
appoint experts to examine the particular issue; if the
experts agreed, then again a consent award would be
entered. If they did not agree, then some further
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arbitration process would ensue. The precise form of an
expert determination (with or without elements of arbitration) is as ﬂexible as the needs of the parties.55

irrelevant); JAMS Comprehensive Arbitration Rules
& Procedures, R-17(c) (as they become aware of
new documents or information, parties are obligated
to provide documents and ‘‘supplement their identiﬁcation of witnesses and experts’’); R-20(a) (pre-hearing
submissions to include ‘‘a list of witnesses’’ to be called,
‘‘including any experts’’); R-22(d) (‘‘Strict conformity
to the rules of evidence is not required[.]’’).

Conclusion

The arbitration world does not divide neatly into Common Law and Civil Law camps. Arbitration, by virtue
of its contractual basis, is subject to a wide array of
variations, to suit the needs of the parties. Arbitrators,
advocates and academics who originate in one or the
other camp may beneﬁt greatly from considering alternate procedures derived from other traditions. In the
area of expert analysis (often one of the costliest elements of arbitration proceedings) the use of hybrid
techniques may greatly enhance the efﬁciency of proceedings, while maintaining the essential elements of
justice prized in both Common Law and Civil Law
systems.

4.

See Chartered Institute of Arbitrators, International
Arbitration Practice Guideline: Party-Appointed
And Tribunal-Appointed Experts, Art. 1, Cmts.
(2016), available at http://www.ciarb.org.

5.

See, e.g., UNCITRAL Arbitration Rules, Art. 29 (tribunal may appoint expert to report on speciﬁc issues
determined by tribunal); ICDR International Arb.
Rules, Art. 25 (same); JAMS International Arb. Rules,
Art. 27.7 (same); ICC Arb. Rules, Art. 25 (tribunal
may hear experts appointed by the parties, and tribunal may appoint one or more experts, deﬁne their
terms of reference and receive their reports); IBA
Rules on Taking of Evidence in International Arbitration, Arts. 5-6 (same).

6.

See generally Michael McIlwrath & Henri Alvarez,
Common And Civil Law Approaches To Procedure:
Party And Arbitrator Perspectives, in Paul E. Mason
& Horacio A. Gregera Naron (eds.), International
Arbitration: 21st Century Perspectives, Chap. 2
(2010); Ruth Fenton, A Civil Matter For A Common
Expert: How Should Parties And Tribunals Use
Experts In International Commercial Arbitration, 6
Pepperdine Disp. Resol. L.J. 279, 289 (2006) (summarizing differences between civil law and common
law traditions regarding dispute resolution).

7.

See Daubert v. Merrell Dow Pharm., Inc., 509 U.S.
579 (1993); Kumho Tire Co. v. Carmichael, 526 U.S.
137 (1999).

8.

See George Ruttinger, Joe Meadows & April Ham,
Using Experts In Arbitration, Chapter 31 in AAA
Handbook On Arbitration Practice (2d ed. 2016)
(noting that counsel have ﬂexibility in presenting
experts as ‘‘failure to admit relevant evidence may be
a ground for reversal or modiﬁcation’’).

9.

Ronald W. Haughton, Running The Hearing, in
Arnold Zack (ed), Arbitration In Practice 44 (1994)

Endnotes
1.

For additional suggestions (not conﬁned to experts)
regarding cost and time-saving procedures in arbitration,
see generally Albert Jan van den Berg, Note-Time And
Costs: Issues And Initiatives From An Arbitrator’s
Perspective, 28 ICSID Rev. 218 (2013).

2.

See generally Bernd Ehle, Practical Aspects Of Using
Expert Evidence In International Arbitration, 2 Y.B.
on Int’l Arb. 75 (2012) (summarizing potential uses of
experts in arbitration, and procedures for obtaining
expert evidence and assistance); Michael Feutrill &
Noah Rubins, The Preparation Of Expert Evidence
In International Commercial Arbitration: Practical
Aspects, 2009 Int’l Bus. L.J. 307 (2009) (same).

3.

See, e.g., AAA Commercial Arbitration Rules, P2(a)(xi) (suggesting subjects for discussion at a preliminary conference with the tribunal to include
‘‘whether the parties intend to present evidence from
expert witnesses, and if so, whether to establish a schedule for the parties to identify their experts and
exchange expert reports’’); R-34(a) (parties may offer
evidence as is ‘‘relevant and material’’ to the dispute;
conformity to ‘‘legal rules of evidence shall not be
necessary’’); R-34(b) (arbitrator shall determine admissibility, relevance and materiality of evidence offered,
and may exclude evidence deemed to be cumulative or
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(suggesting arbitrator may use the ‘‘for what it’s worth’’
ruling on evidence, and that arbitrator should apply
‘‘common sense’’ and remind the parties that the goal
of arbitration is to ‘‘let the parties have their problem
heard and resolved without excessive technicalities’’).
10.

See Iran-Contra Hearings: Note Of Braggadocio
Resounds At Hearing, N.Y. Times, July 10, 1987,
available at https://www.nytimes.com (quoting lawyer
Brendan Sullivan, attorney for Colonel Oliver North,
on the attorney’s right and obligation to object).

11.

AAA Rules, R-32(b); see generally Patricia D. Galloway, Using Experts Effectively & Efﬁciently In Arbitration, 67 Dispute Resol. J. at 2 (2012) (suggesting
that arbitration rules generally give a tribunal ‘‘ﬂexibility in handling the proceeding, but the overriding goal
is efﬁciency and lower costs’’).

12.

AAA Rules, R-34(b).

13.

AAA Rules, R-32(b).

14.

The form may also be speciﬁed in the arbitration agreement, or the arbitral rules chosen by the parties. See,
e.g., International Bar Association, Rules On The Taking Of Evidence In International Arbitration (2010),
Art. 5.2 (listing required contents of expert reports).

15.

See AAA Rules, R-32(c) (alternative means of presenting evidence must ‘‘afford a full opportunity for all
parties to present any evidence that the arbitrator
deems material and relevant to the resolution of the
dispute and, when involving witnesses, provide an
opportunity for cross-examination’’).

16.

See AAA Rules, R-35(c) (parties may agree, or arbitrator may direct that documents or other evidence be
submitted ‘‘after the hearing,’’ but ‘‘[a]ll parties shall be
afforded an opportunity to examine and respond to
such documents or other evidence’’).

17.

See AAA Rules, R-35(a) (permitting written witness
statements, subject to tribunal’s right to ‘‘disregard’’
the statement if the witness does not appear at the
hearing, to be questioned).

18.

The parties and tribunal may also consider imposing a
‘‘chess clock’’ limitation on expert presentations, to
ensure that the time spent is equally allocated between
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the experts. See Raymond A. Garcia, Nicole Liguori
Micklich, & Michael V. Pepe, Chess Clock Arbitration, June 22, 2011, www.americanbar.org.
19.

See Bell Gully, Expert Witness Conferencing—How
Can We Get The Best Outcomes?, Nov. 1, 2012,
available at www.lexology.com (suggesting that experts
may seek the ability to communicate with their clients
and counsel, so that they ‘‘should not worry about
drafting precise wording’’ in any joint statement that
may come from the witness conclave).

20.

A more elaborate form of conclave would involve the
use of a neutral facilitator, who might put the experts
at ease during the process, and serve to encourage
agreement between the experts. See infra, footnotes
34-35 and accompanying text.

21.

The joint report of the experts may be drafted by the
experts themselves, or may be drafted with the assistance of counsel.

22.

See Issues For Arbitrators To Consider Regarding
Experts, Vol. 21 No. 1 ICC International Court of
Arbitration Bulletin (2009), available at www.iccwbo.
org (noting risk that ‘‘experts may differ in the structure of their respective work product, their basic
underlying date, or their methodology,’’ which can
be ‘‘particularly challenging for the tribunal to resolve
where the tribunal cannot ﬁnd ﬂaws in the experts’
methodologies or ﬁndings that would enable the tribunal to conclude that one expert’s conclusions are
more likely to be correct than the other’s’’).

23.

The image of the ‘‘hot tub,’’ where professional colleagues can discuss a subject in an informal, collegial
manner, addresses the central impetus for this procedure: to encourage experts to agree on non-controversial points, and to permit a give-and-take process that
allows the tribunal to examine the points of difference
between the experts with greater understanding and
efﬁciency. See generally Francis P. Kao et al., Into The
Hot Tub . . . A Practical Guide To Alternative Witness Procedures In International Arbitration, 44 Int’l
Lawyer 1035 (2010).

24.

See Hon. Rachel Pepper, ‘Hot-Tubbing’: The Use Of
Concurrent Expert Evidence In The Land And Environment Court Of New South Wales And Beyond
(2015), available at www.lec.justice.nsw.gov.au.
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25.

See Adam Elliott Butt, Concurrent Expert Evidence
In U.S. Toxic Harms Cases And Civil Cases More
Generally: Is There A Proper Role For Hot Tubbing,
40 Houston J. Int’l Law 1 (2017).

26.

See, e.g., International Bar Association, Rules On The
Taking Of Evidence In International Arbitration
(2010), Art. 8.3(f) (tribunal may ‘‘vary’’ the order of
proceeding, ‘‘including the arrangement of testimony
by particular issues or in such a manner that witnesses
may be questioned at the same time and in confrontation with each other (witness conferencing)’’); Chartered Institute of Arbitrators, Protocol For The Use Of
Party-Appointed Expert Witnesses In International
Arbitration (2007), Art. 7.1 (‘‘The manner in which
an expert gives testimony shall be as directed by the
Arbitral Tribunal. The expert’s testimony shall be
given with the purpose of assisting the Arbitral Tribunal to narrow the issues between the experts and to
understand and efﬁciently to use the expert evidence.’’), Art. 7.2 (‘‘The Arbitral Tribunal may at any
time, up to and during the hearing, direct the experts
to confer further and to provide further written reports
to the Arbitral Tribunal either jointly or separately.’’).

27.

See generally Kabir Singh, The ‘‘Additional Weapon:’’
Practical Tips For Effective Expert Conferencing In
Arbitration, Mar. 28, 2016, available at www.arbitrationblog.kluwerarbitration.com (suggesting that hot
tubbing may produce an ‘‘increase in the speed of
the proceedings,’’ and lead to ‘‘substantial savings for
the parties,’’ as well as ‘‘[m]ore clarity’’ on technical
issues, and may lead to a ‘‘higher likelihood that the
matter will be settled’’) (citing authorities).

28.

Proponents also suggest that hot-tubbing may help
mitigate the problem of ‘‘partisan’’ experts. See
David Sonenshein & Charles Fitzpatrick, The Problem Of Partisan Experts And The Potential For
Reform Through Concurrent Evidence, 32 Rev.
Litig. 1 (2013).

29.

See Jeffrey H. Dasteel, Experts In Arbitration (2013),
available at www.lacba.org (suggesting that, in witness
conferencing, ‘‘advocacy may overtake any real
attempt to reach agreement,’’ and ‘‘counsel may
appoint experts based on the expert’s willingness to
understand and advocate’’ the party’s position; and hot
tubbing ‘‘may extend the hearing time and make it
difﬁcult for counsel to control the examination’’).
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30.

See ICC Court of Arbitration Bulletin, Issues For
Arbitrators To Consider Regarding Experts (2010),
available at www.library.iccwbo.org (witness conferencing method is ‘‘increasingly used to resolve the differences between conﬂicting expert opinions, but
requires the tribunal’s active participation and supervision’’ to maintain order at the hearing).

31.

Where one of the parties is reluctant to authorize a
tribunal-appointed expert, moreover, delays and other
uncertainties may adversely affect the usefulness of the
process. See Robert Horne & John Mullen, The Expert
Witness In Construction, Chapter 4 (2013) (describing
uses and limitations of tribunal-appointed experts).

32.

See generally Steven C. Bennett, Mediation As A
Means To Improve Cooperation In E-Discovery, 24
Albany Law J. of Sci. & Tech. 251 (2014).

33.

See Eugene Romaniuk, Bruce Smith & Miiko Kumar,
The New Default: Expert Witness Conclaves (June
24, 2016), available at www.lawyersweekly.com (summarizing results of a survey (in Australia), suggesting
that the ‘‘overwhelming majority’’ of expert conclaves
achieve ‘‘sensible results,’’ with the cost of a facilitator
for a conclave ‘‘more than saved by the efﬁciency of the
process’’); but see Karen Stott, Expert Witness Conclaves For Joint Report-5 Tips And Observations By a
Facilitator, Apr. 8, 2018, available at www.linkedin.
com (cautioning that conclave process can be ‘‘extremely’’ labor intensive, and noting that the process may
require ‘‘a number of conclaves if the issues are lengthy
and complicated’’).

34.

See Richard Boulton, Joe Skilton & Amit Arora, The
Function And Role Of Damages Experts, Chapter 2
in John A. Trenor (ed.), The Guide To Damages In
International Arbitration (2017) (sensitivity analysis
useful in allowing the tribunal to establish which of
the experts’ assumptions or areas of disagreement have
a material effect on the damages calculation).

35.

See, e.g., International Centre for Dispute Resolution,
International Dispute Resolution Procedures, Art.
25.4 (‘‘At the request of any party, the tribunal
shall give the parties an opportunity to question the
[tribunal-appointed] expert at a hearing.’’); IBA Rules,
Art. 6.6 (‘‘At the request of a Party or of the Arbitral
Tribunal, the Tribunal-Appointed Expert shall be present at an Evidentiary Hearing. The Arbitral Tribunal
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may question the Tribunal-Appointed Expert, and he
or she may be question by the Parties or by any PartyAppointed Expert’’).
36.

For an argument for the appointment of an economist
expert as an arbitrator, in cases involving complicated
damages analyses, see J. Gregory Sidak, Economists As
Arbitrators, 30 Emory Int’l L. Rev. 2105, 2111,
(2016) (suggesting that economist arbitrator may
‘‘hold the party economic experts to a higher standard
of economic rigor,’’ and more easily detect ‘‘error and
bias in the economic testimony’’).

37.

See ABA Model Code of Judicial Conduct, Rule
2.9(c) (judge ‘‘shall not investigate facts in a matter
independently and shall consider only the evidence
presented and any facts that may properly be judicially
noticed’’); Fed. R. Evid. 201 (allowing court to take
judicial notice of facts ‘‘not subject to reasonable dispute,’’ but recognizing that ‘‘a party is entitled to be
heard on the propriety of taking judicial notice and the
nature of the fact to be noticed’’). There is some
controversy (at least within the judiciary) as to the
authority of judges to conduct independent factual
‘‘background’’ research (and as to what ‘‘background’’
research includes). See Edward K. Cheng, Should
Judges Do Independent Research On Scientiﬁc
Issues? 90 Judicature 58, 61 (2006) (‘‘Judges are deeply divided about the issue of independent research[.]
To many judges, doing independent research when
confronted with new and unfamiliar material seems
the most responsible and natural thing to do. To
others, it represents the worst kind of overreaching
and a threat to long-cherished adversarial value.’’).

38.

AAA/ABA Code Of Ethics For Arbitrators In Commercial Disputes, Canon I, Cmt. 1 (‘‘Arbitrators may
also have special experience or expertise in the areas of
business, commerce or technology which are involved
in the arbitration.’’).

39.

See id.

40.

See Quesada v. City of Tampa, 96 So.3d 924 (Fla.
Dist. Ct. App. 2012) (award vacated where arbitrator
conducted independent research on diet supplement at
issue in proceedings, by reviewing manufacturer’s website and contacting a dietician). There is some controversy about the ability of an arbitrator to conduct
legal research without the knowledge or approval of
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the arbitration parties. Compare Paul Bennett Marrow, Can An Arbitrator Conduct Independent Legal
Research? If Not, Why Not? N.Y.S.B.A.J. 24 (May
2013) (suggesting that there are ‘‘good reasons’’ for an
arbitrator to refrain from ‘‘unauthorized’’ legal research)
with M. Ross Shulmister, Attorney Arbitrators Should
Research Law: Permission Of The Parties To Do So Is
Not Required, 68 Disp. Resol. J. 29 (2013) (responding to, and criticizing, Marrow position; suggesting
that attorney arbitrators are ‘‘actually under at least
a moral obligation’’ to conduct independent legal
research where necessary; yet, suggesting that it is
‘‘wise (although not required)’’ that an arbitrator advise
parties of the results of any independent research, and
‘‘allow them to respond’’ to those ﬁndings).
41.

See AAA/ABA Code of Ethics, Canons I(D) and
IV(B).

42.

Id., Canon IV(E); see generally Thomas Sonneborn,
Conducting Independent Research: Should An Arbitrator Look Beyond The Record Or The Law?, 32 Ill.
Pub. Emp. Rel. Rep. Nos. 3-4 (2015).

43.

Judge Richard Posner famously stated: ‘‘short of authorizing trial by battle or ordeal or, more doubtfully, by a
panel of three monkeys, parties can stipulate to whatever procedures they want to govern the arbitration of
their disputes; parties are as free to specify idiosyncratic
terms of arbitration as they are to specify any other
terms in their contract.’’ Baravati v. Josephthal, Lyon
& Ross, Inc., 28 F.3d 704, 709 (7th Cir. 1994). The
precise obligations of arbitrators to pursue a ‘‘decisionmaking process founded on a search for an accurate
portrayal of the facts and the law,’’ however, is a matter
of some considerable academic debate. See William
W. Park, Rectitude In International Arbitration, 27
Arb. Int’l 473, 521 (2011).

44.

See Beth Trent & Colin Rule, Moving Arbitration
Online: The Next Frontier, Apr. 3, 2013, N.Y.L.J.,
available at www.cpradr.org.

45.

See Sundra Rajoo, Trade Disputes Solving Mechanisms (2009), available at www.sundrarajoo.com (noting use of look-sniff system by commodity exchange
organizations).

46.

See Sarika Tyagi, International Commercial Arbitration:
An Ultimate Remedy In Commercial Obligation, With
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Special Reference To India (PhD dissertation, Feb. 2,
2015), available at http://shodhganga.inﬂibnet.ac.in.
47.

See Myles Stilwell, One Law For All, 8 ADR Bull.
No. 8, Art. 5 (2006) (noting the ‘‘broad gulf’’ between
look-sniff arbitration and more ‘‘court-based processes’’ in conventional arbitration, but noting possibility, ‘‘in the hands of agreeing parties,’’ for ‘‘lessening’’
of the scope of procedural steps in arbitration).

48.

The liberal provisions of the London Court of International Arbitration Rules (2014), available at www.
lcia.org, provide something of a road map for such an
extremely abbreviated arbitration. The Rules provide
each party a right to an oral hearing, ‘‘unless the parties
have agreed in writing upon a documents-only arbitration[.]’’ Rule 19.1. An arbitral tribunal, moreover,
has the power ‘‘to conduct such enquiries as may
appear to the Arbitral Tribunal to be necessary or
expedient, including whether and to what extent the
Arbitral Tribunal should itself take the initiative in
identifying relevant issues and ascertaining relevant
facts and the law(s) or rules of law applicable to the
Arbitration Agreement, the arbitration and the merits
of the parties’ dispute[.]’’ Rule 22.1(iii). The parties
may agree on methods for the conduct of the arbitration, Rule 14.2, and it is the obligation of the tribunal
to ‘‘adopt procedures suitable to the circumstances of
the arbitration, avoiding unnecessary delay and
expense, so as to provide a fair, efﬁcient and expeditious means for the ﬁnal resolution of the parties’ dispute[.]’’ Rule 14.4(ii). And, in the pursuit of these
and other general duties, the tribunal ‘‘shall have the
widest discretion to discharge these general duties[.]’’
Rule 14.5.

49.

See Tying Up Loose Ends, And Dispute Resolution,
In ICT Contracts: Quicker, Simpler And Better Solutions? (2004), available at www.wigleylaw.com (presentation to New Zealand Computer Society And
Technology Law Society) (suggesting use of similar
procedure for resolution of ‘‘urgent decisions’’ on technology projects, ‘‘particularly those that are complex
and expensive’’); but see Adham Kotb, Alternative
Dispute Resolution: Arbitration Remains A Better
‘Final And Binding’ Alternative Than Expert Determination, 8 Queen Mary L.J. 125 (2017) (suggesting
that ‘‘simpliﬁed arbitration can achieve the perceived
cost and time beneﬁts of expert determination without
the need to jeopardize justice and fairness’’).
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50.

See Tomas Kennedy-Grant, Expert Determination
And The Enforceability Of ADR Generally (Aug.
2010), available at www.aminz.org.nz (noting distinction between arbitration, as a ‘‘more or less formal
adjudication,’’ where a court may exercise ‘‘a degree
of supervision,’’ and an expert determination with
‘‘no such safeguards,’’ and the expert deciding ‘‘solely
by the use of his eyes, his knowledge and his skill’’)
(quotation omitted); see also Frydman v. Cosmair,
Inc., 1995 WL 404841 (S.D.N.Y. July 6, 1995)
(rejecting enforcement of ‘‘award’’ in French price
appraisal, where procedure, rather than resolving a
dispute, provided missing term in contract).

51.

Such a process is commonly used to resolve questions
of business valuation, proﬁt shares and capital account
balances. See Daniel Djanogly, Expert Determination: An Attractive ADR Solution For Business Disputes, Oct. 11, 2016, available at www.linkedin.com.

52.

See N.Y. Civ. Prac. Law & Rules Sec. 7601; see also
Steven H. Reisberg, What Is Expert Determination?
The Secret Alternative To Arbitration, Dec. 13, 2013,
available at www. NYLJ.com (New York provision
‘‘was enacted in order to provide for judicial enforcement of expert determinations as separate and distinct
from arbitration;’’ in an expert determination, ‘‘there
are very signiﬁcant differences in procedure,’’ including the fact that ‘‘procedural restrictions do not automatically apply’’ in an expert determination).

53.

At the domestic level, an arbitration award can easily
be turned into a court judgment, making collection on
the award a less difﬁcult process. See Federal Arbitration Act, Section 9. At the international level, one of
the principal beneﬁts of an arbitration award is broad
enforceability, by virtue of multilateral treaties, such as
the New York Arbitration Convention. See Marcin
Tustin, Do Awards From Expert Determination And
Other Private Summary Dispute Resolution Mechanisms Fall Within The New York Arbitration Convention? (2013), available at www.nysbar.com/blogs.

54.

See, e.g., AAA Commercial Rules, R-48 (provision for
‘‘consent award’’ if parties settle their dispute during
the course of arbitration).

55.

See generally John Kendall, Expert Determination,
Introduction (3rd ed. 2001) (noting the ‘‘inﬁnitely
ﬂexible’’ nature of expert determination processes). I
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To address concerns about increased length and cost in international arbitration, in 2010
the Debevoise & Plimpton International Dispute Resolution Group issued our Protocol to
Promote Efficiency in International Arbitration. We now update our Efficiency Protocol.
Through this Protocol, we reiterate our commitment to explore with our clients how,
in each case, the participants can take advantage of international arbitration’s inherent
flexibility to promote efficiency without compromising fairness or our clients’ chances
of success. The procedures set out here are therefore not meant to be inflexible rules, but
instead are considerations that, when appropriate for the case, can improve the arbitration

)RUPDWLRQRIWKH7ULEXQDO
1.3 a commitment not to take on new
appointments that would reduce
the arbitrator’s ability to conduct
the case efficiently.

1. Before appointing arbitrators, we will
ask them to confirm:
1.1 their availability to administer the
case, including hearings, on an
efficient and reasonably expeditious
schedule;
1.2 a commitment to conduct the
proceedings efficiently and to
adopt procedures suitable to the
circumstances of the arbitration; and

2. We will work with our opposing counsel
to appoint a sole arbitrator for smaller
disputes or where issues do not need
the analysis of three arbitrators, even if
the arbitration clause provides for three
arbitrators.

(VWDEOLVKLQJWKH&DVHDQGWKH3URFHGXUH
and hearings with the arbitral tribunal,
so that they can have meaningful input
on the procedures being adopted and
consider what is best for the parties at
that time.

3. We will seek to avoid unnecessary
multiple proceedings, for example by
considering joinder, consolidation,
overlapping appointments, stays, and
coordinated hearings and briefing
schedules.
4. We will request that the arbitral tribunal
hold an early procedural conference to
establish procedures for the case.
5. We will request our clients and opposing
clients to attend procedural meetings

6. We will propose procedures that
are appropriate for the particular
case, proportionate to its value and
complexity, and designed to lead to an
efficient resolution. We will use our
experience in crafting such procedures,
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and we will not simply adopt procedures
that follow the format of prior cases.
We will encourage active participation
by the tribunal throughout the case.
For example:

8. We will explore whether bifurcation or
a determination of preliminary issues
may lead to a quicker and more efficient
resolution.
8.1 For bifurcated proceedings, we will
encourage the arbitral tribunal to
set deadlines and hearing dates that
include all phases of the case. This
minimizes delay at a later stage caused
by conflicting commitments of the
tribunal members or counsel.

6.1 We will consider including a detailed
statement of claim with the request
for arbitration so that the tribunal
will be able to set the procedures
with more knowledge of the issues in
dispute.

8.2 Such a schedule would include a
deadline for the arbitral tribunal to
indicate whether the proceeding
should continue to the next phase.
A reasoned decision can follow, but,
in the meantime, the parties can be
drafting the submissions in the next
phase.

6.2 We will consider a fast-track schedule
with fixed deadlines.
6.3 We will request additional procedural
conferences following certain
submissions to consider whether
the procedures could be made more
efficient in light of the submissions.
6.4 We will suggest page limits for
memorials in order to ensure that
they focus on the most important
issues.
6.5 We will encourage the arbitral
tribunal to establish cyberprotocols to
protect transfer and use of sensitive
information and to disclose cyber
incidents, in line with the Debevoise
Protocol to Promote Cybersecurity
in International Arbitration.
7. When acting for claimants, we will seek
to use the time between the filing of the
arbitration and the initial procedural
conference to prepare the first merits
submission so that the schedule can
commence soon after the conference.

9. In order to avoid delays in drafting the
award, we will ask the arbitral tribunal
to include in the initial procedural
schedule:
9.1 the dates on which they will
deliberate following the hearing,
including at least one day immediately
following the hearing; and
9.2 a date by which the award will be
issued.
10. We will encourage tribunals to award
costs at the time of interim decisions,
when appropriate, in order to discourage
time-wasting or unmeritorious
applications.

157
© 2018 Debevoise & Plimpton LLP. All Rights Reserved.

398

'HEHYRLVH(ƯFLHQF\3URWRFRO 

(YLGHQFH
11. We will limit and focus requests for the
production of documents. We believe
that the standards set forth in the
IBA Rules on the Taking of Evidence
generally provide an appropriate balance
of interests.
11.1 We will work with opposing counsel
to determine the most cost-effective
means of dealing with electronic
documents.
11.2 We will request the arbitral tribunal
(or the Chair) to conduct a telephone
conference following the submission
of any objections to document
requests to the tribunal. Such
a conference can lead to a more
effective weighing of the need for
requested documents compared
to the burden of production and
potentially narrow the disputes.
12. When possible, we will make filings

electronically and encourage paperless
arbitrations.
13. We will seek to avoid having multiple
witnesses testify about the same facts.
14. We will encourage meetings of experts,
either before or after their reports are
drafted, to identify points of agreement
and to narrow points of disagreement
before the hearing. Expert conferencing
at the hearing, particularly with respect
to quantum experts, can also often be
time-saving and more effective.
15. We will brief the applicable law, rather
than submit expert evidence as proof,
except in unusual circumstances.
16. We will divide the presentation of
exhibits between core exhibits and
supplementary exhibits that provide
necessary support for the claim or
defense but are unlikely to be referenced
at a hearing.

7KH+HDULQJ
17.2 a date for a prehearing conference
at which they can discuss with the
parties the disputed facts and issues
on which they hope the hearing will
focus.

17. In order for the hearing to focus more
effectively on the facts and issues that
need to be decided, we will ask the
arbitral tribunal to set in the initial
procedural order:
17.1 a date following the final written
submissions on which they will
confer regarding the issues in the
case and the upcoming hearing, and

18. We will consider the use of
videoconferencing for testimony of
witnesses who are located far from the
hearing venue and whose testimony is
expected to be less than two hours.
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19. We will generally encourage the use of
a chess-clock process (fixed time limits)
for hearings.

outlines rather than narrative briefs, to
focus the issues and to make the briefs
more useful to the tribunal.

20. We will not automatically request posthearing briefs. We will consider in each
case whether they would be helpful,
and, if so, we will seek to limit the
briefing to specific issues identified by
the tribunal.

22. We will seek agreement on a common
summary format for costs schedules
to facilitate the tribunal’s comparison
and to avoid the expense of removing
privileged information from daily time
entries. We will also consider whether
any argument about entitlement to
costs is necessary.

21. We will consider alternative briefing
formats, such as the use of detailed

6HWWOHPHQW&RQVLGHUDWLRQ
23. We will consider settlement options
at the outset of each case and then at
appropriate points such as when an
exchange of submissions has clarified
issues or a preliminary issue has been
determined. Routes to settlement
could include negotiations or other
non-binding ADR such as early neutral
evaluation.

24. Where applicable rules or law permit,
we will consider making a “without
prejudice except as to costs” settlement
offer at an early stage.
25. We will consider asking arbitrators to
provide preliminary views that could
facilitate settlement.
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Protocol to Promote
Cybersecurity in
International Arbitration
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Debevoise Protocol to Promote
Cybersecurity in International
As the prevalence of malicious cyberactors and cyberattacks on high-profile companies
and government organizations grows, parties to commercially or politically sensitive
international arbitrations increasingly express concerns with respect to cybersecurity.
Cybersecurity threats may create significant operational and legal problems that can
compromise the arbitral process, including loss or unauthorized disclosure of sensitive
data, breaches of attorney-client confidentiality, adverse media coverage and reputational
damage, costs associated with breach notification or data recovery, and legal liability. In
addition to the threat cyberattacks pose to the parties to an arbitration, failing to address
this problem could ultimately lead to a loss of confidence in the arbitral system.
To respond to these concerns, the practitioners at Debevoise & Plimpton LLP have
developed this Protocol to Promote Cybersecurity in International Arbitration. This
Protocol operates on three principles: (i) Establishing Secure Protocols for the Transfer
of Sensitive Information at the Outset of Proceedings, (ii) Limiting Disclosure and Use of
Sensitive Information, and (iii) Developing Procedures for Disclosing Cyber Incidents.
The Protocol reflects our continued commitment to counsel clients on the most critical
issues in international arbitration. We believe consideration of the procedures reflected
in this Protocol will improve the arbitration process while appropriately managing risks.
The procedures reflected in this Protocol are meant to be adaptable, so that parties, counsel
and arbitral tribunals can use the flexibility inherent in international arbitration to develop
procedures relevant and appropriate for each individual arbitration.
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1. We will request that the arbitral tribunal
establish protocols and procedures for
the transfer of sensitive information
at the outset of proceedings, usually in
the first procedural conference. What
constitutes such sensitive information
should be defined in light of the
particular circumstances of a dispute.
a. These protocols and procedures
may include: (i) defining categories
of sensitive information, updated
as necessary through the course of
the proceeding; and (ii) agreeing on
processes for the secure transfer of
such sensitive information between
and among the tribunal and the
parties.
b. This may include barring certain
transfer methods (e.g., use of public
WiFi to access sensitive information)
or adopting certain transfer methods
(e.g., use of secure portals instead of
email).
2. We will ask the arbitral tribunal and the
parties to consider and, if appropriate,
agree to specific encryption standards
for the transmission of sensitive
information.

3. We will propose and encourage arbitral
tribunals to disfavor the use of insecure
email for the transmission of sensitive
information unless additional measures
are taken to secure the information.
Such additional measures may include
applying passwords to documents
containing sensitive information
that will be transmitted via separate
channels (e.g., texting or via a phone
call).
4. We will propose that, where possible,
email accounts maintained by third
party public servers (e.g., Gmail) have
additional access protections such as
multi-factor authentication (e.g., use
of a token or similar mechanism in
addition to username and password).
5. If third-party cloud storage is used, we
will consider whether the third-party
cloud storage incorporates adequate
security protocols.
6. We will consider, and ask that the
arbitral tribunal and opposing party
consider, applicable governmental
cross-border restrictions on the
transfer of sensitive information and
adopt reasonable measures to facilitate
compliance with any restrictions.

Limited Disclosure and Use of Sensitive Information
7. Before submitting any sensitive
information to the arbitral tribunal
or opposing party, we will weigh the
sensitivity of that information against
the relevance and materiality of that
information for that arbitration.
8. We will explore with the arbitral
tribunal whether sensitive information
may be submitted in a form that is
only screen viewable (i.e., not readily
downloadable or printable). If sensitive

information is permitted to be printed,
we will ask the tribunal to establish
consistent policies and procedures
related to the destruction of printed
materials.
9. To the extent practicable, we will limit
the persons who have access to sensitive
information to those persons having
a need-to-know with respect to such
information.
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10. To the extent practicable, access to
sensitive information on computer
systems should be restricted to those
using a secure log-in ID and password,
with a unique log-in ID and password
assigned to each individual. We will
consider, and ask that the arbitral
tribunal and opposing party consider,
the use of multi-factor authentication
to access accounts or portals used

to transmit and receive sensitive
information.
11. We will restrict the ability to transfer
sensitive information to mobile devices
only if they use encryption or other
appropriate security protocols.
12. At the client’s request, we will establish
procedures for returning or destroying
sensitive information upon the
conclusion of the arbitration.

Procedure for Disclosing Data Breaches
13. We will take reasonable steps to
mitigate any potential breach, including
by contracting with third-party vendors
as necessary.
14. We will propose and work with the
arbitral tribunal to establish policies
and procedures related to detecting
breaches, determining their scope, and
notifying affected parties. Where the
existence of the arbitration is itself
confidential, we will work with the
tribunal to consider means of notifying
affected parties that best preserve the
confidentiality of the arbitration.

15. We will propose and work with the
arbitral tribunal to establish pointpersons for each party to the arbitration
and the tribunal itself to be responsible
for coordinating communications in
the event of a data breach or other
incident that exposes or affects sensitive
information.
16. We will consider whether there are any
legal obligations to report the breach to
affected parties, regulatory agencies, or
other authorities.
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Debevoise’s Senior
International Disputes Team
Catherine Amirfar
Catherine Amirfar is a partner in the International
Dispute Resolution Group and Co-Chair of the firm’s
Public International Law Group. Her practice focuses
on international commercial and treaty arbitration, international litigation,
and public international law, and she regularly appears in U.S. courts and
before international courts and arbitration tribunals. With over fifteen
years of experience, Ms. Amirfar is recognized as a top practitioner in
international disputes globally. Prior to rejoining Debevoise in 2016, Ms.
Amirfar spent two years as the Counselor on International Law to the
Legal Adviser at the U.S. Department of State, and received the State
Department’s Superior Honor Award in recognition of her contributions to
the Department. Ms. Amirfar was one of the youngest lawyers ever to argue
before the International Court of Justice.
Ms. Amirfar is admitted to practice in New York.

Donald Donovan
Donald Francis Donovan is Co-Chair of Debevoise’s
International Dispute Resolution Group and its Public
International Law Group, and serves as counsel in
international disputes before United States and international courts, as
well as international arbitration tribunals. He currently serves as President
of the International Council for Commercial Arbitration (ICCA), the
leading global organization of international arbitrators and arbitration
practitioners, and regularly sits as arbitrator in international cases, including
under the auspices of ICSID, the ICC, and the ICDR, as president, chair, sole
arbitrator, and co-arbitrator.
Mr. Donovan is widely regarded as one of the leading international
arbitration practitioners, international lawyers, and international advocates
in the world. He is admitted to practice in New York.
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Debevoise’s Senior International Disputes Team (con’t)

Tony Dymond
Tony Dymond is a partner in the International Dispute
Resolution Group. His practice focuses on complex,
multi-jurisdictional construction and engineering
disputes in both litigation and arbitration. He has advised clients in a wide
range of jurisdictions, having spent the last 20 years in London, Hong
Kong and Seoul. Mr. Dymond has advised on some of the largest and
most complex market-shaping disputes in these sectors, and is widely
acknowledged as a leading lawyer in energy and infrastructure. He has
appeared in arbitrations under the principal arbitration rules and in the
English and Hong Kong courts. Mr. Dymond is a regular speaker at
construction and arbitration conferences and contributor to construction
law journals.
Mr. Dymond is admitted to practice in England & Wales and Hong Kong.

Mark Friedman
Mark W. Friedman is a partner in the International
Dispute Resolution Group His practice concentrates
on international arbitration and litigation, and he also
has broad experience in civil and criminal matters. Mr. Friedman has
represented clients in a wide variety of complex disputes across many
industry sectors, including those concerning energy, mining, finance,
insurance, construction, shareholder relationships, joint ventures, media,
telecommunications, manufacturing, and investments. He has acted as
counsel or arbitrator in disputes under the rules of the ICC, LCIA, AAA,
ICDR, CPR, UNCITRAL and ICSID. He is a Vice President of the ICC Court
of Arbitration and is a former Chair of the International Bar Association
Arbitration Committee. Mr. Friedman was named “International
Arbitration Attorney of the Year” by Benchmark Litigation for both 2016 &
2017.
Mr. Friedman is admitted to practice in New York and Massachusetts.
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Debevoise’s Senior International Disputes Team (con’t)

Lord Peter Goldsmith QC, PC
Lord Peter Goldsmith QC, PC is London Co-Managing
Partner, Chair of European and Asian Litigation,
and Co-Chair of Debevoise’s Caribbean Practice. He
regularly appears in European and international courts and tribunals,
acting for a variety of clients in both arbitration and litigation. He conducts
arbitrations under all the major institutions, including LCIA, ICC and
SIAC, and in ad hoc arbitrations. Significant work includes partnership
disputes, joint ventures, oil and gas disputes, investment treaties, auditors’
liability, insurance and takeover law, banking law, company law, insolvency
litigation, public law and public international law, including judicial review
and human rights law. He served as the UK’s Attorney General from
2001-2007, prior to which he was in private practice as one of the leading
barristers in London. He has judicial experience as a Crown Court recorder
and Deputy High Court Judge.
Lord Goldsmith is fluent in French. He became Queen’s Counsel in 1987.
He is admitted to practice in England & Wales, Paris, New South Wales,
Northern Ireland, Belize and British Virgin Islands, and he regularly appears
for clients in other Commonwealth courts.

Antoine Kirry
Antoine F. Kirry is a partner in the International Dispute
Resolution Group. Mr. Kirry has substantial litigation
and arbitration experience, with particular emphasis on
M&A-related disputes. He has represented defendants in some of the most
publicized insider trading cases brought before the French financial market
regulator and the French criminal courts, and has also handled arbitrations
under the auspices of the ICC Court of Arbitration, the Arbitration Institute
of the Stockholm Chamber of Commerce and the Arbitration Court of the
Russian Federation Chamber of Commerce and Industry, as well as ad hoc
arbitrations in various European countries. For over nine years, Mr. Kirry
was a member of the board of directors of Association Droit et Procédure,
one of the oldest and most respected associations of litigation practitioners
in France.
Mr. Kirry is fluent in English as well as his native French. He is admitted to
practice in Paris and New York.
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Debevoise’s Senior International Disputes Team (con’t)

Wendy J. Miles, QC
Wendy J. Miles QC is a partner in the International
Dispute Resolution Group. Her practice focuses on
international arbitration and public international law,
and she is recognized as one of the foremost practitioners in those fields.
With over twenty years of experience, Ms. Miles has conducted arbitrations
under all the major institutions, as well as undertaking significant public
international law cases. She has advised a wide range of multi-nationals,
sovereign states and state entities, and represents clients across numerous
sectors, including energy, natural resources, gaming, manufacturing,
financial services, pharmaceutical, licensing, telecommunications,
insurance and construction. Ms. Miles is a Vice President of the ICC Court
of Arbitration and former Vice Chair of the International Bar Association
Arbitration Committee.
Ms. Miles became Queen’s Counsel in 2015. She is admitted to practice in
England & Wales and New Zealand.

Ina C. Popova
Ina C. Popova is a partner in the International Dispute
Resolution Group who focuses on international
arbitration and litigation and public international
law, with particular expertise in matters in the mining, energy and media
sectors. She represents individuals, corporations and States and has broad
experience under the rules of the major arbitral institutions and several
regional institutions. She also advises parties in international litigations
involving proceedings in foreign and domestic courts, and has represented
parties before the federal and state courts in the United States, including
the United States Supreme Court. She has assumed leadership positions in
various international arbitration organizations. Ms. Popova leads matters
throughout the world, including in particular disputes arising out of Africa
and Latin America.
Ms. Popova is fluent in French, Spanish, Italian and Bulgarian, and is
proficient in Portuguese. She is admitted to practice in New York and Paris.
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Debevoise’s Senior International Disputes Team (con’t)

Dietmar W. Prager
Dietmar W. Prager is a partner in the International
Dispute Resolution Group who focuses his practice on
international arbitration and litigation, with a particular
emphasis on Latin America. He is Co-Chair of the firm’s Latin America
Practice Group, and has represented parties in numerous arbitrations
throughout the world under the auspices of the ICC, ICSID, LCIA, AAA,
ICDR and the PCA as well as in ad hoc arbitration proceedings. Dr. Prager’s
recent representations include disputes involving complex construction
projects, investment treaties, energy and mining projects, oil & gas projects,
the retail sector, the finance sector, sovereign debt, and distribution
agreements. Dr. Prager also regularly sits as arbitrator and was one of the
youngest lawyers ever to argue before the International Court of Justice.
Dr. Prager is fluent in German, English, Spanish, and French, and is
proficient in Portuguese. He is admitted to practice in New York.

Natalie Reid
Natalie L. Reid is a partner in the International Dispute
Resolution Group and Co-Chair of Debevoise’s
Caribbean Practice. Ms. Reid focuses on international
arbitration, public international law, and complex commercial litigation
matters. A Jamaican national, she regularly advises and represents states,
multinational corporations, international organizations, and nongovernmental organizations in proceedings in U.S. courts and international
fora. Ms. Reid acts as counsel in commercial and treaty arbitrations
conducted under the rules of the major arbitral institutions, where her
recent representations include disputes arising under bilateral investment
treaties in South Asia and East Asia. She currently serves on the Board
of Editors of the American Journal of International Law, and multiple
committees of the American Society of International Law (ASIL).
Ms. Reid is proficient in French and Spanish. She is admitted to practice in
New York.

169
© 2018 Debevoise & Plimpton LLP

410

Debevoise’s Senior International Disputes Team (con’t)

David W. Rivkin
David W. Rivkin is Co-Chair of Debevoise & Plimpton’s
International Dispute Resolution Group and Immediate
Past President of the International Bar Association.
Mr. Rivkin is consistently ranked as one of the world’s top international
dispute resolution practitioners and international lawyers. He has acted as
counsel and as arbitrator in international arbitrations throughout the world
and in U.S. courts. He has won some of the largest investment treaty and
commercial arbitration awards. Subjects of these arbitrations have included
long-term energy concessions, investment treaties, public international law,
joint venture agreements, financial issues, insurance coverage, construction
contracts, distribution agreements and intellectual property, among others,
and they have involved common law, civil law and Islamic law systems.
Mr. Rivkin has served in leadership positions in arbitration institutions
on five continents and has frequently worked to update their rules. In
2012, the American Lawyer’s Am Law Litigation Daily named Mr. Rivkin
one of two “Global Lawyers of the Year,” and in 2011, the National Law
Journal named him one of the country’s “Most Influential Attorneys.” He
sits on many arbitration panels.
Mr. Rivkin is admitted to practice in New York.

William H. Taft V
William H. Taft V is a partner in the Litigation
Department. His practice focuses on commercial and
corporate governance litigation and international
arbitration. Mr. Taft regularly acts for clients in U.S. litigation involving
foreign parties and issues such as jurisdiction, forum non conveniens and
foreign discovery. He also frequently advises clients in disputes arising from
joint venture and partnership agreements, including matters involving
commercial real estate and infrastructure development project companies,
and has experience handling a broad range of contract disputes. He is a
member of the American Society of International Law, the New York City
Bar Association and has served on the International Disputes Committee of
the New York City Bar Association.
Mr. Taft is admitted to practice in New York.
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Debevoise’s Senior International Disputes Team (con’t)

Christopher Tahbaz
Christopher K. Tahbaz is a partner in the International
Dispute Resolution Group and currently serves as
Debevoise’s Co-Chair of Asian Litigation. He is a
litigator and arbitrator with a broad range of U.S. and international
experience. Mr. Tahbaz regularly represents U.S. and Asia-based
multinational corporations in commercial arbitration before the ICC, the
LCIA and other arbitral institutions; he also regularly represents clients in
investment treaty arbitrations. In recent years, Mr. Tahbaz has represented
clients in post-M&A disputes, and in commercial and investment treaty
disputes arising out of the financial, pharmaceutical, solar energy and
gaming sectors, among others. Mr. Tahbaz also regularly serves as
arbitrator in arbitrations conducted under the HKIAC, UNCITRAL, ICDR/
AAA and ICC rules. He recently concluded a term as Co-Chair of the
International Bar Association Litigation Committee.
Mr. Tahbaz is admitted to practice in New York.

Patrick Taylor
Patrick Taylor is a partner in the International Dispute
Resolution Group who focuses on commercial and
investment treaty arbitration, with particular experience
in the upstream oil & gas, energy and telecommunications sectors, and
tax-related disputes. Mr. Taylor’s practice and experience is geared towards
advising clients in the most high-stakes, complex and valuable disputes. He
has developed particular expertise advising on investment protection and
investment dispute settlements in high-risk jurisdictions, the enforcement of
fiscal and legislative stabilisation clauses, production sharing and shareholder/
joint venture disputes and complex damages analysis. Mr. Taylor has advised
and represented clients in disputes throughout the world, most frequently
in Africa, Eastern Europe, Russia and the CIS, and, increasingly, in Latin
America. He has acted in arbitrations under the rules of ICSID, the LCIA,
the ICC, UNCITRAL, the Stockholm Chamber of Commerce, the Nigerian
Arbitration and Conciliation Act and the Milan Chamber of Arbitration.
Mr. Taylor is fluent in French and is proficient in Spanish. He is admitted
to practice in England & Wales and Ireland, and is qualified as a solicitoradvocate (High Rights Civil).
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Debevoise’s Senior International Disputes Team (con’t)

Frederick T. Davis
Frederick T. Davis is of counsel to the firm and a member
of the International Dispute Resolution Group. His
practice focuses on criminal, regulatory and civil
litigation, and investigations involving U.S. and French laws. Mr. Davis
is an experienced trial lawyer who has represented clients in high profile
matters in both French and English language tribunals. He has represented
major U.S., French and multinational companies in both domestic and
international criminal investigations. He has also appeared as legal counsel
in international arbitrations administered by the ICC, AAA and other
institutions, and has served as an arbitrator in ICC arbitrations. The French
government has named him a “Chevalier” of the National Order of Merit of
France.
Mr. Davis is a former U.S. federal prosecutor. He is admitted to practice in
New York and Paris.

Aimee-Jane Lee
Aimee-Jane Lee is an international counsel in the firm’s
International Dispute Resolution Group, whose practice
focuses on international commercial arbitration and
litigation, and public international law. Ms. Lee has advised private clients
and states across multiple jurisdictions (notably in Asia, Africa and Eastern
Europe) and a number of industries, including mining, construction,
hospitality, advertising and, especially, energy. She also advises on the
international protection of investments (notably under bilateral investment
treaties, the Energy Charter Treaty and investor-state contracts) and
represents clients in associated disputes.
In addition to her legal experience, Ms. Lee has passed Levels 1, 2 and 3 of
the Chartered Financial Analyst (CFA) exams. She is therefore particularly
proficient in assisting clients with quantum-related aspects of their dispute
and liaising with quantum experts. Ms. Lee is admitted to practice in
England & Wales.
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Debevoise’s Senior International Disputes Team (con’t)

Carl Micarelli
Carl Micarelli is a counsel in the International
Dispute Resolution Group. His practice has included
international and domestic commercial arbitration,
international investment arbitration, economic sanctions compliance
advice, litigation aspects of insurance regulation, class action defense
and general commercial litigation. Mr. Micarelli regularly advises clients
in connection with sanctions regulations administered by the Office of
Foreign Assets Control (OFAC) in the U.S. Department of the Treasury.
This work has included ongoing compliance advice, investigations of
potentially noncompliant transactions, licensing matters and litigation. He
also has significant experience with litigation regarding the enforceability
of arbitration agreements and arbitral awards, and has assisted a number of
life insurance companies on regulatory matters.
Mr. Micarelli is admitted to practice in New York.

Samantha J. Rowe
Samantha J. Rowe is an international counsel in
the International Dispute Resolution Group whose
practice focuses on international arbitration and public
international law. Ms. Rowe has represented private clients and States
across multiple jurisdictions (most notably, Latin America, Asia, the Middle
East and Eastern Europe) in arbitrations governed by various substantive
laws and conducted under the rules of the ICC, LCIA, ICSID, UNCITRAL
and SIAC. She has experience across a broad range of industries and
sectors, including energy, mining, construction, financial services and
pharmaceuticals. She advises clients on a broad range of international
law issues, including the international protection of investments, and
represents her clients in associated disputes.
Ms. Rowe is fluent in French and Spanish, and proficient in Portuguese. She
is admitted to practice in England & Wales and New York.
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Chairman's Introduction
I am delighted to welcome you to this important report. It analyses,
for the first time, the voting data captured at the Global Pound
Conference (GPC) Series.
The GPC Series has been unique in terms of scale and ambition.
The idea of surveying thousands of stakeholders engaged in dispute
resolution in a standardised way at interactive conferences was
conceived in 2014 by the International Mediation Institute (IMI).
This was developed throughout 2015 and came to reality between
March 2016 and July 2017 through 28 conferences at locations across
the globe. The conferences were followed by an international
online survey.

The GPC Series has rebooted the discussion about dispute resolution
and engaged all stakeholders to the debate. It is for this reason that
the Global Pound Conference has evolved through its journey to
become the Global Pound Conversation. A wealth of online resources
continues to evolve to facilitate this ongoing conversation.
I hope you enjoy this report. As an in-house counsel responsible
for managing a worldwide docket of disputes, I believe it provides
new and practical insights. It is a springboard for more research and
conversations over the years to come.
I urge you to visit the website at www.globalpound.org and join the
Global Pound Conversation.

This project focuses on the needs of Users (both corporate and
individual) of civil and commercial dispute resolution services.
In doing so, it has prompted a much needed global conversation
about how conflict can and should be managed in the
21st Century.
Pervasive disruptors like technology and globalisation have changed
the business landscape almost beyond recognition. Yet dispute
resolution processes have simply not caught up. This project has
generated actionable data to question the status quo. It has armed
us with a mandate for change and the outputs are already informing
public policy making and private dispute resolution choices around
the world.

Michael McIlwrath
GPC Series Chair
Global Chief Litigation Counsel,
Litigation, GE Oil & Gas, Director of IMI
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Executive Summary
The GPC Series convened more than 4,000 people at 28
conferences in 24 countries across the globe in 2016 and 2017.
Those delegates – and hundreds more who contributed data
online – voted on a series of 20 Core Questions to gather data to
inform the future of dispute resolution. This report summarises
the results of the first analysis of the global data, and identifies
four Key Global Themes and four notable Regional Differences1.
The GPC provides an opportunity for extensive research in the
years to come and conversations between stakeholders.
These early insights show the potential of the GPC data to
inform those studies and discussions.

02
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The four Key Global Themes we identify are:
Efficiency is the key priority of Parties1 in choice of dispute resolution processes

1

Efficiency means different things to different stakeholders but this throws down a challenge to the way in which
traditional dispute resolution processes meet the needs of the Parties seeking dispute resolution services. Finding the
most efficient way to resolve a dispute may not always be the fastest or cheapest but it requires thought and
engagement to bring appropriate resolution in acceptable timeframes and at realistic costs.

Parties expect greater collaboration from Advisors in dispute resolution

2

Parties using dispute resolution services seek greater collaboration from their external lawyers when interacting with
them and their opponents. This represents a potential challenge to traditional notions of how lawyers should represent
clients in disputes.

Global interest in the use of pre-dispute protocols and mixed-mode dispute resolution
(combining adjudicative and non-adjudicative processes)

3

As global understanding of and interest in non-adjudicative dispute resolution processes grows, there is near universal
recognition that Parties to disputes should be encouraged to consider processes like mediation before they commence
adjudicative dispute resolution proceedings and that non-adjudicative processes like mediation or conciliation can
work effectively in combination with litigation or arbitration.

In-house counsel are the agents to facilitate organisational change. External lawyers are
the primary obstacles to change

4

The data shows a broad consensus that in-house counsel should encourage their organisations to consider their dispute
resolution options more carefully, including using non-adjudicative processes like mediation and conciliation. External
lawyers are reported to be – and perceive themselves to be – resistant to change, but a new generation of in-house
counsel will challenge this resistance.

1 See page 6 for definitions
2 The raw data for these votes as provided by the technology provider, PowerVote, can be found here:
http://globalpound.org/wp-content/uploads/2017/11/2017-09-18-Final-GPC-Series-Results-Cumulated-Votes-from-the-GPC-App-Mar.-2016-Sep.-2017.pdf
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The four Regional Differences we identify are:
Desire for increased regulation in Asia

1

Stakeholders in the Asian jurisdictions voted consistently in ways that highlighted the role of legislation or
international conventions to promote the enforcement and recognition of settlements. Since practical
experience rarely reveals difficulties with enforcement, this regional trend may be an indicator that a more
developed regulatory framework would assist acceptance and use of non-adjudicative dispute resolution
processes like mediation and conciliation.

Efficiency the priority – except in Asia

2

When the global data was segmented by regions it was clear that efficiency was the key priority in all
regions except Asia, where the key priority was the certainty and enforceability of outcomes. This may
indicate an important underlying difference about how stakeholders in Asia perceive non-adjudicative
dispute resolution processes.

Continental Europe marches to a different beat

3

Delegates at the Continental European conferences voted differently to all other regions when it came
to the relationship between in-house counsel and external lawyers in changing dispute resolution habits.
This revealed a conundrum in Continental Europe where delegates indicated that in-house counsel were
looking to drive change in corporate attitudes to conflict prevention while battling with a lack of knowledge of
dispute resolution options to effect that change. There was less emphasis on collaboration in this region too.

The legacy of the Woolf Reforms – visible in the UK

4

04

Lord Woolf's ground-breaking reforms to the civil justice system in England and Wales in the late 1990s
embedded the role of ADR in the case management of civil litigation. Nearly 20 years on, the data from the
London GPC Series finale reveals well-informed in-house counsel familiar with dispute resolution processes,
focused on collaboration and efficient dispute resolution using non-adjudicative processes in pre-action
protocols and mixed-mode dispute resolution.
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About the GPC Series
The GPC Series takes its name from the original Pound Conference in St Paul,
Minnesota, USA in 1976. Named in honour of Roscoe Pound, the reforming Dean
of Harvard Law School in the 1920s and 30s, the theme was "Agenda for 2000 AD
– The Need for Systematic Anticipation". This event led to many changes in the
US justice system, including the creation of the 'multi-door courthouse' and the
advent of alternative dispute resolution processes like mediation.

Forty years on from the original 1976 Pound Conference, dispute
resolution has reached an impasse. The stakeholders in the
dispute resolution field around the world are fragmented and
there is a lack of reliable, comparative and actionable data to
enable the supply side of the dispute resolution market to fully
meet Parties’ needs, both locally and transnationally. The GPC
Series represented a timely opportunity to reassess the dispute
resolution landscape and ask stakeholders all across the world
what they think needs to change.
The entire dispute resolution industry was represented at the
conferences including commercial parties, lawyers, experts,
chambers of commerce, academics, judges, arbitrators,
mediators, conciliators, policy makers and government officials.
Using a bespoke voting and feedback App, including multiple
choice and open text questions, delegates gave their views on
what Users of dispute resolution need and want locally and
globally. The series generated considerable data and created
an opportunity to identify trends and preferences in a way
that has not been possible previously.

The GPC Series was conceived and led by the International
Mediation Institute (IMI), a non-profit public interest initiative
which seeks to promote and improve the use of mediation
worldwide. The GPC Series' Founding Diamond Global sponsors
were Herbert Smith Freehills and the Singapore International
Dispute Resolution Academy (SIDRA). PwC was a Global Platinum
sponsor, with JAMS a Global Gold sponsor, and AkzoNobel, the
American Arbitration Association/ICDR, the Beijing Arbitration
Commission (BAC), the China International Economic and Trade
Arbitration Commission (CIETAC) and Shell all Global Silver
sponsors. They were joined by 54 Global Partners and over
100 organisations who supported the GPC Series locally.

Global Sponsors
Diamond sponsors:

Platinum sponsors:

Gold sponsors:

Silver sponsors:
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Delegates, the Core Questions
and Voting
While the GPC Series was about much more than data gathering, the heart of each
conference was the delegates voting on 20 multiple choice Core Questions. These were
developed with the assistance of the GPC Academic Committee (see Appendix 1 for
its members).

Voting was on a weighted multiple choice basis – most questions
offered delegates five or six options and delegates selected up to
three choices with their first choice scoring 3 points, their second
choice 2 points and their third choice 1 point. As a result, the
voting results were expressed as a percentage of the total number
of points available to a given answer.
A response with a score of 100% equates to every voting delegate
choosing that option as their first choice. In reality, no response
achieved this score; the most important responses achieved
a score of 60% or more, with a variance of 10% between
responses marking a significant difference in opinion across
stakeholder groups.
Before voting, delegates were required to identify themselves as
coming from one of five stakeholder groups so that their primary
professional focus could be captured in the voting preferences.
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The five stakeholder groups were:
1) Parties
end-users of dispute resolution, generally
in-house counsel and executives
2) Advisors
private practice lawyers and other
external consultants
3) Adjudicative Providers
judges, arbitrators and their supporting institutions
4) Non-Adjudicative Providers
mediators, conciliators and their
supporting institutions
5) Influencers
academics, government officers, policy makers
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Each conference was organised around four interactive sessions looking at both the demand and supply sides of the dispute
resolution market. The sessions provided the structure for the voting on the Core Questions and discussion of the results. They were:
• Access to Justice & Dispute Resolution Systems: What do Parties want, need and expect?
• How is the market currently addressing parties' wants, needs and expectations?
• How can dispute resolution be improved? Overcoming obstacles and challenges.
• Promoting better access to justice: What action items should be considered and by whom?
The delegates at conferences were self-selecting in that they
chose to participate in person or online. As a consequence, the
data gathering was never intended to replicate the conditions for
the gathering of academic data. Nevertheless, the voting
population was truly global, covering all continents, common and
civil law systems, jurisdictions well known for highly developed
dispute resolution systems, and jurisdictions which are
developing ADR procedures to complement existing mechanisms.
It provides a fascinating and unique global insight into dispute
resolution today.
The voting took place at each conference live among the
delegates using the App 3. The questions were also opened up
to online voting after the last event in London in July 2017,
until 31 August 2017. In addition to the voting on the Core
Questions, a wealth of additional data was collected at each
event through:

•

Delegate registration questionnaires.

•

Responses (via the App) on a series of open text questions in
each session, which were discussed by the panels and
delegates during the events.

•

Input into four Word Clouds which sought to capture the key
words reflecting delegates' views. (Selected Word Clouds are
highlighted later in this report to give a sense of the differing
views and priorities around the world).

•

Questions and comments collected in the App as each session
unfolded, which other delegates could “like”, thus ranking by
popularity with other delegates.

Consequently, GPC collected a great deal of data on the thoughts,
wishes and perspectives of the delegates. The focus of this report
is to review and interpret the key responses that emerge from the
multiple choice Core Questions only. There remains a huge body
of material still awaiting analysis. It is available for further
investigation and research in discussion with IMI and the
Academic Committee. Please feel free to contact Jeremy Lack or
Barney Jordaan in the first instance to discuss.

3 For France, India, the Netherlands and Spain (Barcelona), there was was some variation in the voting procedure.
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"The scale of the GPC is unique and valuable, and the insights
it offers merit further analysis and discussion. In terms of
geographical reach and scale, there are no comparable
academic or other studies in the field of dispute resolution.
Of course, while all care was taken to ensure the integrity of the
data gathering process and rigour in the formulation of the survey
questions and analysis of data, the project was not intended to be
primarily an academic project, nor does the data gathering process
represent a pure data collection environment. Any use of the GPC
data must therefore be undertaken with this in mind.
Nevertheless, the preliminary analysis of the Core Questions
provided by this report shows global trends that offer immediate
insights and scope for further detailed local, regional and
international analysis. The complete data set is available online on
the GPC’s website, and all academics and researchers are welcome
to analyse, critique and comment on it.
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In addition to the quantitative voting data, the qualitative
discussion data captured at the events is a further rich source
waiting to be mined by academics and others in years to come.
We have at this stage only scratched the surface of the research
potential of GPC. It has the ability to help shape the future of
dispute resolution at both local and international levels."

Prof. Barney Jordaan
GPC Academic Committee Chair
Professor of Management Practice,
Vlerick Business School, Belgium
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Global Voting Data – Key Themes
and Observations
The global voting data provides a wide range of insights into the topics raised in the
Core Questions. Herbert Smith Freehills, PwC and IMI and have analysed the data to
draw out some key themes, which can be split into two groups: Key Global Themes
emerging from the voting data; and observations on Regional Differences.

Key Global Themes

1

Efficiency is the key priority of Parties in choice of dispute resolution processes.

2

Parties expect greater collaboration from Advisors in dispute resolution.

3

Global interest in the use of pre-dispute protocols and mixed-mode dispute
resolution (combining adjudicative and non-adjudicative processes).

4

In-house counsel are the agents to facilitate organisational change.
External lawyers are the primary obstacles to change.

09
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1. Efficiency is the key priority of Parties in choice of dispute resolution processes
Q1.2 When parties involved in commercial disputes are choosing the type(s) of dispute resolution process(es) to use, which of the following has the
most influence?4

65%

Top 3 responses

46%

Efficiency

Advice

32%

Additional responses
24% Relationships
19% Confidentiality
13% Industry Practices
1% Other

Predictability

Parties
•

This represents a challenge to traditional adversarial dispute
resolution models, whether public (domestic courts) or private
(institutional and ad hoc arbitration). Parties are looking not just
for justice and resolution of their disputes, but an efficient
journey to resolution.

•

Efficiency in the resolution of commercial disputes will not
always be as simple as the quickest and cheapest route to
resolution (although cost and speed will always be important).
Inherent to efficiency is the avoidance of waste, be that time,
money, effort or other factors – and avoiding waste
requires thought and flexibility among the dispute
resolution stakeholders.

•

Providers (neutrals) may reflect that arbitration rules and
mediation procedures are not ends in themselves but exist
among a range of tools to assist parties in resolving disputes.
Flexibility, pragmatism and listening to Parties will likely
translate to sustainable success. Providers can take more of a
role in helping Parties and Advisors to consider routes allowing
greater efficiencies.
Influencers can acknowledge that the resolution of commercial
disputes is a commercial endeavour in which each stakeholder
seeks to prosper and exercise (where possible) choice about
forum and process to further the ends of Parties. A greater
range of issues can also be considered in each case, beyond
the merits of the case, the time to outcome or the costs of
the process.

Understanding what efficiency really means in terms of changing
the behaviour of stakeholders requires further discussion:
Parties may need to communicate their priorities, expectations
and underlying interests to Advisors and other stakeholders
more clearly.
Advisors can challenge themselves to focus relentlessly on
their clients' interests, being prepared to initiate or facilitate
non-traditional dispute resolution with combinations of
adjudicative and non-adjudicative processes.

4 Based on the votes of Parties only.
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•

Technology can drive efficiency. This is not limited to electronic
discovery and electronic filing in litigation. Dispute management
tools and online dispute resolution (ODR) have the capacity to
change fundamentally the way disputes are resolved over the
next decade. We are already seeing how artificial intelligence (AI)
can automate the work of lawyers and adjudicators, paving the
way for decision-making robots.
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2. Parties expect greater collaboration from Advisors in dispute resolution
Q1.5 What role do parties involved in commercial disputes typically want lawyers (ie in-house or external lawyers) to take in the dispute
resolution process?

61%

67%

Working collaboratively with parties to
navigate the process. May request action
on behalf of a party

Speaking for parties
and/or advocating on
a party’s behalf

Parties

Advisors

48%

61%

Advocate

Collaborate

•

One of the key discrepancies to emerge in the voting data was
between how Parties said they wanted their lawyers to behave
in dispute resolution processes and how those lawyers, the
Advisors, saw their own role.

•

The key difference in the voting was that Parties indicated that
they wanted to see greater collaboration from their Advisors in
dispute resolution processes, whereas Advisors consistently
reported that they saw their role as advocates for their clients.

•

Are these positions inconsistent? Are lawyers out of step with their
clients' needs? These are complex issues but some initial
perspectives on these data are:
The GPC Parties were a sophisticated group of delegates.
GPC Parties are more likely than the average disputant to
know what they want, and be more familiar with and skilled
in the use of ADR processes – all of which informs the
expectations and approach of their legal advisors.

The Advisors who attended GPC events are, similarly, likely to
be a more sophisticated group in terms of ADR knowledge and
usage than their peers. But even taking this into account,
why were the GPC Advisors’ votes so clearly out of step with the
GPC Parties’ votes? The answer may lie in the fact that most
Advisors will have clients reflecting a spectrum of experience,
from the most sophisticated to relatively unsophisticated clients
who are only rarely involved in disputes and therefore rely
heavily on advice from their lawyers as to process choice,
behaviour towards counterparties and strategy.
Whether or not these differences reflect different experiences
between Parties and Advisors, there is a clear challenge to
the legal community to listen to clients and discuss whether
collaboration is wanted and what that really means in a given
situation (particularly when disputes are acrimonious or thought
to be unmeritorious). This may be a genuine challenge to the
traditional notion of zealous advocacy where every point and
position is argued on behalf of the client.
Parties will need to speak up and reassure lawyers that they
wish them to try a different approach. A rigorous attention to
the law, of course, but also an approach to dispute resolution
that is flexible and open to using different processes. One that
acknowledges risks where they exist and is focused on efficient
outcomes, not unnecessarily expensive or drawn out journeys to
resolution. If Parties wish to promote efficiency in dispute
resolution they may need to encourage their lawyers to focus on
the core issues and discourage fighting points for their own sake.
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"Greater emphasis on collaboration between in-house and
external lawyers, and between disputing parties, will lead the way
for more efficient resolution of commercial disputes. Most dispute
resolution still has as its frame of reference an adversarial process
based on asserted legal rights. But this can be inconsistent with
the aspirations of the parties for quick, consensual resolution.

amounts of data quickly and assess risk in more sophisticated
ways. Conventional views on the role of confidentiality are being
challenged. This should facilitate the earlier use of consensual
processes like mediation, in advance of, or in parallel with, or even
integrated into litigation or arbitration. The global data indicates a
mandate for change in attitudes and approach."

An early case assessment is a good example of how closer
collaboration can increase efficiency, with in-house counsel and
external lawyers working together to review the wider interests
and risks. The results can in turn help inform a more resolutionfocused approach with counterparties.
Technology also has a role to play. Social tools and online platforms
are making it easier than ever for lawyers to work more closely with
each other and with their clients. Advancement in data analysis
enables advisors and legal teams to review and investigate large

12

Alexander Oddy
GPC Executive Board Member
Partner, Herbert Smith Freehills
T +44 20 7466 2407
E alexander.oddy@hsf.com
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3. Global interest in the use of pre-dispute protocols and mixed-mode dispute
resolution (combining adjudicative and non-adjudicative processes)
Q3.2 To improve the future of commercial dispute resolution, which of the following processes and tools should be prioritised?

Top 3 responses

51%
Preventative
pre-dispute or
pre-escalation
processes

•

45%

43%

Combining
processes

Non-adjudicative
resolution
methods

One of the striking areas of congruence across the GPC events
and all stakeholder groups was the interest in two closely
linked phenomena. First, the use of protocols to encourage the
use of non-adjudicative dispute resolution processes like
mediation or conciliation before adjudicative processes such as
litigation or arbitration. Second, the use of non-adjudicative

Additional responses
32% Reduction of
time and/or costs
18% Technology for
faster/cheaper
procedures
10% Adjudicative
resolution
methods
1% Other

processes in combination with adjudicative processes, whether
this is at the encouragement of a court or arbitration body/
tribunal or by agreement of the parties. Such "mixed-modes"
of dispute resolution can be done sequentially, in parallel, or
integrated with one another.
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Q3.3 Which of the following areas would most improve commercial dispute resolution?

51%
Legislation
or conventions
inc. mediation

36%

Cost
sanctions

Top 3 responses

Additional responses
29% Accreditation or
certification systems
28% Quality control and
complaint mechanisms
5% Third party funding rules
3% Other

47%
Protocols promoting
non-adjuticative
processes

•

There seems to be near universal recognition that before
parties embark on adjudicative processes – which are typically
expensive undertakings of significant duration – they should
be at least encouraged (and potentially compelled) to explore
less costly non-adjudicative options. This could be achieved
through the development of pre-action protocols to be
followed before court proceedings can be commenced (save
where limitation or tolling periods are required or a particular
remedy like an injunction is needed), or through arbitration
clauses and rules encouraging parties to consider alternatives
before a tribunal is constituted.

•

Adjudicative processes also need to provide occasions and
opportunities for the disputing parties to step away from the
heat of the battle and engage with each other
in a different manner (through mediation or another
non-adjudicative process). This can be achieved through judicial
case management or through changes to domestic rules of
civil procedure or to arbitration rules where referrals to
non-adjudicative processes exist on an opt-out basis.

•

There seems to be a clear consensus that combining processes,
or mixed-mode dispute resolution, is the way forward. The
challenge is to find ways to achieve this efficiently and quickly,
recognising that there will inevitably be resistance to change in
many quarters. It is critical in this development that Parties are
vocal in their demands and that Advisors, Providers of all types
and Influencers are open-minded. Self-interest, familiarity and
the comfort zone need to give way to a relentless focus on
efficiency, supported by collaboration5.

5 IMI, the College of Commercial Arbitrators (CCA) and the Straus Institute for Dispute Resolution at Pepperdine School of Law have responded to this data by initiating a
tri-partite Mixed-Mode ADR taskforce, involving six different working groups. For more information about this taskforce or to join one of its working groups, see: http://
www.imimediation.org/about-imi/who-are-imi/mixed-mode-task-force/.
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4. In-house counsel are recognised as the agents to facilitate organisational
change. External lawyers are the primary obstacles to change
Q3.4 Which stakeholders are likely to be the most resistant to change in commercial dispute resolution practice?

70%

Top 3 responses

External
lawyers

40%

Adjudicative
Providers

28%

Governments/
ministries of
justice

•

Recognising that the GPC data and experience throws down
a challenge to all stakeholder groups to listen and respond,
the voting data reveals some stark messages about the
obstacles to and agents of change.

•

All stakeholder groups identify Advisors (predominately private
practice lawyers) as the primary obstacle to change in
commercial dispute resolution practice. The lawyers showed
the self-awareness to also identify themselves as the group
most resistant to change.

•

Additional responses
27% In-house lawyers
25% Parties
8% Non-adjudicative Providers
1% Other

But why should that be the case? The Core Questions explored
whether Advisors might be making recommendations for
dispute resolution process choice based on the potential to earn
(or not to earn) fees. But the voting data [Session 1, Q3 – see
over] suggested that this was not a major factor – or at least it
was far less significant than factors like the type of outcome
required or familiarity with a dispute resolution process.
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Q1.3 When lawyers (whether in-house or external) make recommendations to parties about procedural options for resolving commercial
disputes, which of the following has the most influence?

Top 3 responses

59%
Familiarity with
process

52%

40%

Type of
outcome

Cost

Additional responses
25% Relationships
25% Industry Practice
2% Other

Lawyers
•

Rather than rehearsing tired arguments about lawyers not
promoting ADR for fear of its impact on their revenues, the data
suggests that the underlying issue is more closely linked to
something beyond training and education – familiarity. Have
law schools and professional training regimes prepared today's
dispute resolution lawyers adequately for the role that Parties
wish them to perform? Are Providers and Influencers creating
sufficient incentives for lawyers to gain real mediation or
conciliation experience post qualifying? More fundamentally,
what are the cultural expectations around what it is to be a
lawyer, advocating for a client?

16

•

This circles back to the discussion about the challenge to
traditional notions of the zealous advocate, fighting her client's
corner tenaciously. The 21st Century dispute resolution lawyer
needs to deliver (or to work with others to deliver) what Parties
want: dispute resolution process design, collaboration to
pursue efficient outcomes, as well as traditional tough
representation when called for.
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Q3.5 Which stakeholders have the potential to be most influential in bringing about change in commercial dispute resolution practice?6

42%

Top 3 responses

In-house
lawyers

37%

Adjudicative
Providers

41%

Governments/
ministries of
justice

•

Who can facilitate and drive change? Parties are clear that they
have a key role to play, identifying in-house lawyers as the
group with the potential to be most influential in bringing
about change in commercial dispute resolution practice. The
stakeholder groups overall are less clear in identifying this
opportunity, yet when asked what innovations and trends are
going to have the most significant influence on the future of
commercial dispute resolution, they are quick to recognise
changes in corporate attitudes to conflict prevention.

•

How might such changes be effected? An emphasis on the
critical role of in-house counsel seems like a sound place to
start and research from long before the GPC provides insights
into how organisations can change, and the critical role
in-house counsel have in driving that change7.

Additional responses
33% External lawyers
27% Parties
20% Non-adjudicative Providers
1% Other

•

Of course many parties to commercial disputes will not have
the benefit of in-house legal resources, so they will need to rely
on a new generation of lawyers to assist them, trained in the
right skills as law school syllabuses evolve. With the lawyers of
generation Y, millennials and generation Z growing into
positions of influence within corporates and throughout the
dispute resolution community, the concept of collaboration in a
way that would have been unthinkable to litigators of a
generation ago may already be an accessible reality to a
community grown up on crowd-funded solutions and sharing
through social media.

•

For example, traditional notions of confidentiality that
underpinned arbitration and ADR processes may have far less
significance for generations that have grown up professionally
and personally with a technology-driven information-sharing
culture. The willingness to engage in formal dispute resolution
processes over periods of years (particularly in jurisdictions
based on extensive discovery/disclosure) may be challenged
by decision-makers who are used to proceeding with business
and life at an ever faster pace.

6 Based on the votes of Parties only.
7 "The Inside Track – How blue chips are using ADR", Herbert Smith (legacy), 2007, available at http://hsfnotes.com/adr/key-adr-publications.
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"The GPC Series was a fantastic opportunity for us to gather truly
global perspectives on what changes need to be made to improve
dispute resolution. One of conclusions is that while the need for
change is recognised, most people think someone else has to make
the change happen. So who is going to make the change happen?
In my view, In-house counsel is best placed to facilitate this
change, as they own the problem. Disputes are generally not
an academic exercise but are about protecting corporate value.
In-house counsel has the right to demand change as custodian of
this value and they also have the ability to drive change as they
hold the purse strings. They represent a key link between the legal
world and the commercial one, balancing the need for effective
dispute resolution with the hard-earned experience of how best to
get results.

As in-house counsel rethink how they resolve disputes, there is
an opportunity to embrace the acceptance that collaboration
brings results. That means drawing on the skills, experience and
perspectives of different people to design optimal solutions. It also
means considering alternative resolution approaches rather than
the traditional adversarial one.
Our expectation is that a new generation of lawyers who have
grown up in an information sharing culture will embrace such
an approach and that dispute resolution will become more cost
effective, flexible, faster and fairer."

John Fisher
Partner and Global & UK Disputes Leader, PwC
T +44 (0)20 7212 6284
E john.j.fisher@uk.pwc.com

18

435

Regional Differences
The cumulative global voting data on the Core Questions has already revealed
some surprising insights and perspectives. However, the great potential of the GPC
has always been to dig deeper into the data and seek to understand whether views
are genuinely homogeneous on a global basis or, as intuition might suggest, subject
to regional variations.
We identified some regional groupings to see if any trends emerged.
Our initial data analysis shows some fascinating differences which provides
the platform for more detailed investigations.

The regional groupings analysed were:
North
America

Asia

UK

London7

Singapore,
Hong Kong,
Thailand (Bangkok)
and India (Chandigarh)

USA (Baltimore,
Austin, Los Angeles,
Miami, New York,
San Francisco) and
Canada (Toronto)

Oceania

Australia (Sydney)
and New Zealand
(Auckland)

Continental
Europe

Africa/
Middle East

Latin
America

France (Paris),
Germany (Berlin),
Italy (Florence), Netherlands
(Amsterdam), Poland (Warsaw),
Spain (Barcelona and Madrid)
and Switzerland (Geneva)

Nigeria (Lagos),
South Africa (Johannesburg),
UAE (Dubai)

Brazil (Sao Paulo),
Guatemala (Guatemala City),
Mexico (Mexico City)

7 The UK sits in a unique position as a pro-ADR common law jurisdiction yet (currently) part of the EU and exposed to civil law influences.
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1. Desire for increased regulation in Asia
Delegates were asked about the areas which would most improve commercial
dispute resolution. Globally, the two top choices (with virtually identically weighted
votes) were (i) the use of legislation or conventions that promote recognition
and enforcement of settlements, including those reached in mediation and (ii) the use
of protocols promoting non-adjudicative processes before adjudicative processes.
Q3.3 Which of the following areas would most improve commercial dispute resolution?

Use of protocols promoting
non-adjudicative processes before
adjudicative processes

Legislation or conventions that
promote recognition and enforcement
of settlements, including those
reached in mediation

38%

55%

49%

59%

52%

36%

55%

64%

37%

48%

42%

41%

51%

61%

Asia

Oceania

Continental
Europe

North
America

UK

Africa/
Middle East

Latin
America

•

However, when the voting data was segmented along regional
lines, some significant differences emerged. The votes in Asia
were massively concentrated in favour of legislation or
conventions, scoring far higher than the use of protocols
promoting non-adjudicative processes. Africa/Middle East and
Latin America seemed to also prefer legislation to promote
enforcement, but less strikingly. The remaining regions show a
starkly different picture, with the use of protocols strongly
preferred to legislation (save in Continental Europe,
where the votes were about equal).

•

This triggers some interesting questions, not least because the
near universal experience in practice is that agreements
reached at mediation are only exceptionally not performed.
If that is the case, why would Asian delegates be in favour of
legislation and the need for enforcement of mediated
settlements? A possible answer is that the data reveals more
about attitudes to ADR, particularly non-adjudicative

processes, in Asia, than it does about issues of enforcement.
While there have been significant initiatives to promote ADR
usage in the region with Hong Kong's Practice Direction 31 of
2010, and major investments in Singapore to develop domestic
and international mediation bodies, there may be an
underlying question about whether non-adjudicative ADR like
mediation has yet become a sufficiently robust way of resolving
disputes. That enforcement of mediated settlement
agreements could help optically to evidence the status and
value of mediation, is perhaps the key point.

8 ADR in Asia Pacific series (Herbert Smith Freehills 2015-2017) https://www.herbertsmithfreehills.com/latest-thinking/adr-in-asia-pacific-spotlight-series. These explore, through interviews and
market surveys, the developing trends in Hong Kong, Singapore and Indonesia.
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2. Is efficiency the priority everywhere?
Delegates were asked which of a range of underlying demands will have the most
significant impact on future policy-making in commercial dispute resolution.
•

On the cumulative global results, there was a clear winner –
the demand for increased efficiency of dispute resolution
processes including through technology. Yet when the results
were sorted regionally, a major difference of priorities
emerged. All regions except Asia chose efficiency as their top
demand and by a significant margin. This included the common
law regions (UK, North America, Oceania) and the civil law
region of Continental Europe.

•

In Asia, the leading choice was again the demand for certainty
and enforceability of outcomes. Is this a reflection of the
regional desire for legislation and a convention on enforcement
of settlements, identified above? Or is the demand for
legislation and a convention a reflection of a deeper regional
(and perhaps cultural) preference for a dispute resolution
process that gives a clear answer? Do negotiation-based
processes like mediation pose particular challenges in Asia
where decision-making hierarchies and the desire not to lose
'face' make it culturally and practically more difficult to engage
with the flexibility of mediation?

•

In reality, consensual processes like mediation and conciliation
are commonplace in civil law Asian countries, and they are
supported in Asia's key common law jurisdictions too.
The premium on enforceability may go more to the credibility
and robustness of the process. UNCITRAL's proposed convention
on the enforceability of mediated settlement agreements will,
it seems, be welcomed in Asia. Systems that recognise
outcomes internationally reassure parties embroiled in
cross-border disputes that the outcome will be simple to
enforce. This is being put in ever sharper focus as China's Belt
and Road Initiative gathers pace, where one proposal on the
table is for disputes arising under the initiative to be mediated
first, before proceeding to arbitration.

Q4.4 Which of the following will have the most significant impact on future policy-making in commercial dispute resolution?

Demand for increased efficiency of
dispute resolution processes
including through technology

Demand for certainty
and enforceability
of outcomes

61%

78%

62%

71%

80%

69%

64%

65%

41%

55%

43%

50%

48%

56%

Asia

Oceania

Continental
Europe

North
America

UK

Africa/
Middle East

Latin
America
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3. Awareness and Attitudes in Continental Europe
A regional analysis of a series of related questions indicate an interesting potential
divergence in attitudes to conflict resolution in Continental Europe as compared with
other regions.
•

Delegates in Continental Europe identified that the
stakeholders primarily responsible for ensuring parties
involved in commercial disputes understand their dispute
resolution process options are in-house lawyers.

In all other regions, save for Latin America which is also a civil law
region, delegates identified external lawyers as equally or more
responsible for this critical role.

Q2.4 Who is primarily responsible for ensuring parties involved in commercial disputes understand their process options, and the possible
consequences of each process before deciding which one to use?

•

In-house Lawyers

54%

48%

65%

60%

69%

53%

60%

External Lawyers

56%

68%

60%

70%

69%

59%

58%

Asia

Oceania

Continental
Europe

North
America

UK

Africa/
Middle East

Latin
America

Building on this, when in Session 3, Q1 delegates were asked
about the main challenges or obstacles parties face when
seeking to resolve commercial disputes, the delegates in
Continental Europe and Latin America again stood out.
They identified insufficient knowledge of options available to
resolve disputes as the most significant challenge, where

delegates in all other regions were clear that financial or time
constraints were the main obstacles. This may reflect the fact
that adjudicative dispute resolution in the public courts of civil
law jurisdictions is relatively less expensive than in many other
jurisdictions (certainly common law jurisdictions).

Q3.1 What are the main obstacles or challenges parties face when seeking to resolve commercial disputes?

Insufficient knowledge of options
available to resolve disputes

Financial or
time constraints
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50%

51%

57%

45%

35%

55%

64%

66%

63%

56%

66%

73%

68%

49%

Asia

Oceania

Continental
Europe

UK

Africa/
Middle East

Latin
America

North
America
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•

When the delegate responses to Session 4, Q5 are analysed,
(what innovation/trends are going to have the most significant
influence on the future of commercial dispute resolution?) the
Continental European delegates again stand out. In all regions
other than Continental Europe the message is clear: a greater
emphasis on collaboration rather than adversarial processes is

required. In Continental Europe, however, by far the most
significant innovation is identified as changes in corporate
attitudes to conflict prevention. The fact that Latin America
voted differently to Continental Europe suggests that this is not
a civil law versus common law issue.

Q4.5 What innovations/trends are going to have the most significant influence on the future of commercial dispute resolution?

Greater emphasis on collaborative
instead of adversarial processes for
resolving disputes

Changes in
corporate attitudes to conflict
prevention

•

59% 64% 52% 62% 60%
42%

42%

Asia

Oceania

Pulling these points together, a picture emerges of Continental
Europe marching to a different beat to other regions. It seems
to be looking for in-house lawyers to drive change in corporate
attitudes to conflict prevention. Yet these lawyers are
simultaneously battling with a lack of knowledge of dispute
resolution process options to effect that change. All the while
the global drive for more collaboration seems to be at its
weakest in Continental Europe. The experience of relatively

63% 56%
Continental
Europe

North
America

62%

64%

43%

49%

56%

UK

Africa/
Middle East

Latin
America

cheap (but often slow) litigation in the public courts of civil law
jurisdictions in Continental Europe may have driven delegates
away from voting for efficiency and collaboration. It may also
be a reflection on the different weight given to legal
departments in some civil law jurisdictions, where greater
emphasis is placed on the difference between jurists
and external lawyers.
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Perspectives in the UK – the legacy of the Woolf Reforms?
A series of questions showed that the delegates at the GPC series finale in London
in July 2017 held some significantly progressive views. It may be that as the 20th
anniversary of Lord Woolf's sweeping reforms to the English civil justice system
arrives, the effects of a generation of Parties brought up with ADR embedded in the
fabric of commercial dispute resolution are in evidence.
•

When lawyers recommend dispute resolution procedural
options to parties [Session 1, Q3], London delegates found the
type of outcome requested by the party most influential,

unlike all other regions which reported familiarity with a
particular type of process as the most influential factor.

Q1.3 When lawyers (whether in-house or external) make recommendations to parties about procedural options for resolving commercial
disputes, which of the following has the most influence?

The type of outcome requested
by the party

Familiarity with a particular type
of dispute resolution process

53%

61%

53%

53%

60% 61% 58% 64%

58%

55%

54%

UK

Africa/
Middle East

Latin
America

55%

Asia

•

55%

Oceania

Delegates in London were by far the clearest in identifying that
the parties to commercial disputes typically want lawyers to
work collaboratively with parties to navigate the dispute
resolution process [Session 1, Q5]. In other regions delegates
viewed the role of lawyers as advocates as being of broadly
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52%

Continental
Europe

North
America

equivalent significance, except for North America where the
tradition of zealous advocacy on behalf of clients was readily
apparent in the preference for lawyers advocating on behalf
of clients.
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Q1.5 What role do parties involved in commercial disputes typically want lawyers (i.e., in-house or external lawyers) to take in the dispute
resolution process?

Speaking for parties and/or
advocating on a party's behalf

Working collaboratively with parties to
navigate the process. May request
actions on behalf of a party

64%

60%

57%

49%

62%

67% 61% 63% 78%

64%

58%

Africa/
Middle East

Latin
America

Asia

•

72%

60%

Oceania

55%

Continental
Europe

North
America

UK

When delegates were asked about the main obstacles or
challenges parties face when seeking to resolve commercial
disputes, insufficient knowledge of the options available was
far lower in the UK than in other regions

Q3.1 What are the main obstacles or challenges parties face when seeking to resolve commercial disputes?

Insufficient knowledge of options
available to resolve disputes

50%
Asia

•

51% 57%
Oceania

Continental
Europe

45%

35%

55%

64%

North
America

UK

Africa/
Middle East

Latin
America

While the Woolf Reforms have been widely celebrated as an
enlightened step forward in the administration of civil justice,
it seems the GPC data may be providing some real evidence of
how changes in civil procedure to promote ADR can bring about
progressive attitudes among a generation of Parties.
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Word Clouds from around the Globe
An analysis of the word clouds generated at selected GPC events gives a sense of the different priorities and moods of the delegates.
Session 1: What words would you use to describe a sophisticated commercial party?
LONDON

STRATEGIC

EXPERIENCED
EFFICIENCY
DEMANDING

NEW YORK

STRATEGIC

EXPERIENCED
REALISTIC
INFORMED
SAN FRANCISCO

PARIS

CHANDIGARH

UNDERSTANDING

PREPARED

FLEXIBLE
EXPERIENCED
EFFICIENT

TIME
COST
COLLABORATIVE
HONG KONG

MADRID

STRATEGIC

EFFICIENT

KNOWLEDGE

PREPARED
KNOWLEDGEABLE
DEMANDING

EFFICIENT
EXPERTISE
JUDGMENT

KNOWLEDGEABLE
EXPERIENCED
ADVANTAGED
COMPLEX

SINGAPORE

OUTCOME

SAO PAULO

CONTROL
FLEXIBLE
PROCESS

COLLABORATIVE
NEGOTIATOR
FLEXIBLE
EFFICIENT

DEMANDING
EXPERIENCED
COMMERCIAL

LAGOS

JOHANNESBURG

INFORMED

SYDNEY

PREPARED

EFFICIENT
PRAGMATIC
EXPERIENCED

EXPERIENCED
EFFICIENT
DECISIVE

Session 2: What words would you use to describe what can be done to exceed parties' expectations?

LONDON

EFFICIENCY
SPEED
LISTENING
FLEXIBILITY

NEW YORK

EFFICIENCY

COMMUNICATION
CONTROL
FAIR
SAN FRANCISCO

CHANDIGARH

EFFICIENCY

MEDIATION

CREATIVITY
RECOGNITION
TRAINING

RESOLUTION
DISPUTE
COST
HONG KONG

MADRID

FLEXIBILITY

PROFESSIONALISM

CREATIVITY
LISTENING
EFFICIENCY

EFFICIENCY
QUALITY
SPEED

SAO PAULO

KNOWLEDGE

RESULT
EFFICIENT
QUALITY
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PARIS

JOHANNESBURG

EFFICIENCY

PROCESS
COLLABORATION
SPEED

EFFICIENCY

COMMUNICATION
SPEED
FLEXIBILITY

LAGOS

EFFICIENCY
CERTAINTY
CLARITY
SPEED

SINGAPORE

EFFICIENCY

UNDERSTANDING
PATIENCE
PROCESS

SYDNEY

COMMUNICATION

LISTENING
EFFICIENCY
RESPONSIVENESS
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Session 3: What words would you use to describe the most common impediments that keep parties from resolving their disputes?
LONDON

LAWYERS

EGO
EMOTION
IGNORANCE

NEW YORK

MONEY

PRIDE
MISINFORMATION
LAWYERS
SAN FRANCISCO

PARIS

CHANDIGARH

IGNORANCE

EGO

ABSENCE
MONEY
KNOWLEDGE

IGNORANCE
DELAY
TIME
HONG KONG

MADRID

EGO

MONEY

CONFIDENCE

EMOTIONS
IGNORANCE
MONEY

STUBBORNNESS
COSTS
INTRANSIGENCE

LAGOS

IGNORANCE
FEAR
CULTURE

EGO

PRIDE
LAWYERS
COST

SINGAPORE

SAO PAULO

UNFAMILIARITY
CULTURE
MISTRUST
KNOWLEDGE

EGO

PRIDE
EMOTIONS
MINDSET

JOHANNESBURG

IGNORANCE

SYDNEY

UNREASONABLE
ADVERSARIAL
UNREALISTIC
REPUTATION

EGO
MINDSET
COSTS

Session 4: What words would you use to describe the changes to focus on in the future?

LONDON

TECHNOLOGY
EDUCATION
FLEXIBILITY
EFFICIENCY

NEW YORK

EDUCATION

TECHNOLOGY
COLLABORATION
ACCOUNTABILITY
SAN FRANCISCO

PARIS

CHANDIGARH

COLLABORATION

MEDIATION

TRAINING
TRANSPARENCY
MEDIATION

AWARENESS
EDUCATION
LEGISLATION
HONG KONG

MADRID

EFFICIENCY

EFFECTIVENESS

FLEXIBILITY
EDUCATION
ACCESS

LEGISLATION
OBLIGATION
PUBLICITY

TECHNOLOGY
EFFICIENCY
INNOVATION

LEGISLATION
EDUCATION
AWARENESS
TECHNOLOGY

SINGAPORE

EDUCATION

SAO PAULO

EDUCATION

CULTURE
KNOWLEDGE
INFORMATION

EDUCATION
LAGOS

JOHANNESBURG

EDUCATION

EFFICIENCY
LEGISLATION
TRAINING

TECHNOLOGY
MINDSET
LEGISLATION

SYDNEY

TECHNOLOGY

EDUCATION
DETERMINATION
ACCREDITATION
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Appendix 1
Members of the GPC Academic Committee
Prof. Barney Jordaan (Belgium)

Ms. Emma-May Litchfield (Australia)

Dr. Amel Abdallah (Oman)

Prof. Amel Kamel (Oman)

Dr. Dalma R. Demeter (Australia)

Prof. Lela Love (USA)

Prof. Ann-Sophie De Pauw (Belgium & France)

Prof. Ian MacDuff (New Zealand)

Dr. Remy Gerbay (UK & USA)

Prof. Peter Phillips (USA)

Dr. Geneviève Helleringer (France & UK)

Prof. Alan Rycroft (South Africa)

Ms. Danielle Hutchinson (Australia)

Prof. Donna Shestowsky (USA)

Prof. Joel Lee/Lee Tye Beng (Singapore)

Prof. Alain Laurent Verbeke (Belgium)
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Contacts

Alexander Oddy
GPC Executive Board Member
Partner, Herbert Smith Freehills
T +44 20 7466 2407
E alexander.oddy@hsf.com

Jeremy Lack
GPC Series Co-ordinator
Attorney-at-Law & ADR Neutral
T +41 79 247 1519
E jlack@lawtech.ch

John Fisher
Partner and Global & UK Disputes Leader, PwC
T +44 20 7212 6284
E john.j.fisher@uk.pwc.com

Michael McIlwrath
GPC Series Chair
Global Chief Litigation Counsel, Litigation, GE Oil & Gas
Director of IMI
T +39 34 8287 3019
E michael.mcilwrath@ge.com

Deborah Masucci
GPC Advisory Board
IMI Chair
T +1 646 670 7224
E deborah.masucci@imimediation.org

Anita Phillips
GPC Advisory Board
Professional Support Consultant
Herbert Smith Freehills
T +852 2101 4184
E anita.phillips@hsf.com
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What Have We Learned From The Global Pound
Conferences?
(http://mediationblog.kluwerarbitration.com/2017/11/27/learnedglobal-pound-conferences/)
Thomas J. Stipanowich (http://mediationblog.kluwerarbitration.com/author/thomasstipanowich/)
(Pepperdine University School of Law (http://law.pepperdine.edu/)) / November 27, 2017
(http://mediationblog.kluwerarbitration.com/2017/11/27/learned-global-pound-conferences/) / 3
Comments (http://mediationblog.kluwerarbitration.com/2017/11/27/learned-global-poundconferences/#comments)

In the forty years since new visions and challenges for the administration of American justice were offered at the 1976 Pound
Conference, a Quiet Revolution has altered the landscape of public and private dispute resolution around the world. (See
Living the Dream of ADR (http://ssrn.com/abstract=2920848)).
Recently, a series of day-long meetings styled as the Global Pound Conferences, conducted in cities worldwide, offered
diverse stakeholders an opportunity to register perspectives on the current state and future of commercial dispute resolution.
Each gathering brought together in-house lawyers and clients, external lawyers and consultants, providers of dispute
resolution services, educators, government servants and others in order to elicit perspectives and encourage dialogue on
dispute resolution, public and private.
The prime artefacts of the “Global Pound” are recorded perceptions of 2,878 individuals polled during conferences at one of
twenty-eight venues, or who responded to an online poll. These individuals were mainly dispute resolution professionals,
outside counsel, consultants, educators and other individuals who derive a livelihood from the resolution of conflict. However,
fifteen percent identified as “parties”—commercial users of dispute resolution services; in reality, they were primarily in-house
counsel. Though business clients and corporate counsel are notoriously difficult to convene or poll, their perspectives as users
and consumers of dispute resolution services are naturally of exceptional value.

http://mediationblog.kluwerarbitration.com/2017/11/27/learned-global-pound-conferences/
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In the interest of efficiency and simplicity, the organizers took some shortcuts in polling. Participants were lumped into five
broad groupings, which meant that the responses of public judges were lumped together along with those of private arbitrators
and representatives of provider organizations under the umbrella of “adjudicative providers.” Those playing multiple roles,
including dispute resolution professionals or institutions engaged in adjudicative as well as non-adjudicative activities, were
required to self-identify by a single primary activity.
Some of the questions and answers were subject to multiple interpretations, or so broadly framed as to embrace a range of
possible circumstances. Respondents were limited to ranking their top three choices among a range of answers, and to rank
those choices in order of priority; it was not possible to accord equal rank to selected responses.
Despite these limitations, the Global Pound Conference poll leaves us with a number of general impressions about current
dispute resolution practice, and raises several tantalizing prospects for future evolution. As you read the following summary,
please be aware that in tabulating results for each question, respondents’ top-ranked answers were accorded 3 points, their
second-ranked answers were given 2 points, and third choices were given 1 point. The published data for each question lists
answers in order of the total number of points they received. In addition, each answer received a “percentage ranking” based
on the percent of the total possible points that a particular answer received.
1. Efficiency and cost-effectiveness are a primary concern in commercial dispute resolution, and will drive future
policy-making.
According to Pound participants, efficiency—that is, the time and cost entailed in resolving a dispute outcome—was the most
influential factor in choosing among dispute resolution processes (with a 61% ranking for the entire group, and 65% for
“parties” (mainly in-house counsel). Financial or time constraints were the primary obstacle or challenge faced by parties in the
resolution of disputes (with a 59% ranking). In addition, reduced costs and expenses (with a 50% ranking among all
respondents and 49% for commercial parties) ranked first among the perceived achievements of mediation or conciliation.
Participants expected demand for increased efficiency of dispute resolution processes, including through technology, to have
the most significant impact on future policy-making in commercial dispute resolution. This factor received a 64% ranking
among all participants and 65% among parties. (However, reflecting an abiding tension among the priorities of commercial
parties, 52% of those polled saw the demand for certainly and enforceability of outcomes as a key influencer in the future.)
2. Party control is a priority.
Next to reducing costs and expenses, permitting parties to retain control over the outcome was viewed as the important result
of mediation and conciliation (as reflected in the votes of 46% of all participants, and 38% of business parties / in-house
counsel). Control over process and outcome is a common theme of comments by corporate counsel.
3. Improved or restored relationships are often a goal.
Although the poll indicated that parties tend to come to dispute resolution wanting damages or or injunctive relief, a sizable
minority (a 28% of all participants, and 33% of parties) indicated that parties may be looking to mend or end a relationship.
Relational concerns were sometimes an important factor in selecting dispute resolution processes; thirty-nine percent of
participants thought improved or restored relationships were among the most likely achievements of mediation or conciliation.
4. Advice from counsel, guidance from dispute resolution providers and educational programs are all potential
sources of information on process choices.
Insufficient knowledge of available options for the resolution of commercial disputes is another primary obstacle or challenge
for participants (with a 52% ranking among all those polled). Lawyers, external and in-house, were most often viewed as
having responsibility to ensure parties understand process options and their potential consequences; external lawyers received
a 59% ranking, in-house lawyers 55%. “Lawyer advice” was also a key factor in the selection of dispute resolution options, with
a 58% ranking among all participants, and 46% among parties. More cynically, the group identified the impact on costs and
fees lawyers can charge as among the top three influences on lawyer advice-giving (with a 40% ranking). The view that the
primary role of lawyers was “working collaboratively with parties to navigate the process” predominated with a 60% ranking.
When asked what role parties involved in commercial disputes envisioned for providers of dispute resolution services, sixtyone percent of participants indicated that parties prefer to “seek guidance from the providers regarding optimal ways of
resolving their dispute.” The question lacks clarity, however, and the “guidance” referred to might refer to mediators’ affirmative
directions on dispute resolution options, a “fleshing out” of arbitration procedures facilitated by arbitrators, or even menus of
procedural options on websites of institutional providers.
http://mediationblog.kluwerarbitration.com/2017/11/27/learned-global-pound-conferences/
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When asked which methods would be most effective in improving parties’ understanding of their options for resolving
commercial disputes, most participants (64%) pointed to educational programs in business or law schools or the broader
business community.
5. Outcomes reflect an interplay between rule of law, consensus/party interests, and general concepts of fairness.
Participants indicated that the top three factors determining the outcome of a commercial dispute were consensus (based on
the parties’ subjective interests) (63% ranking), findings of fact and legal or other norms (58% ranking), and general principles
of fairness (49% ranking). These diverse determinants arguably reflect, or explain the common resort to, approaches in which
parties move back and forth between adjudication and negotiation during the course of resolving a dispute—exemplified by
Mark Galanter’s term “litigotiation.”
6. The most effective approaches may rely on multiple processes.
Pound participants viewed combinations of adjudicative and non-adjudicative processes, such as mediation and arbitration or
mediation and litigation, as the most effective process option. (It was ranked by 49% of participants and 50% of parties). This is
perhaps a reflection of the common practice of negotiating (with or without a mediator) against the backdrop of adjudication.
Combinations of approaches were also perceived as one of the highest priorities for the future by 50 percent of commercial
parties and 45% of all participants.
7. Pre-dispute or pre-escalation processes, collaboration and conflict prevention are emerging trends in managing
commercial conflict.
Along with combinations of adjudicative and non-adjudicative processes, business parties viewed “pre-dispute or preescalation processes to prevent disputes” as the most effective process for addressing commercial disputes. (50% of parties
identified each approach.) Commercial parties saw these approaches as the top priority for the future (55%), as did
participants generally (51%).
Participants expected “greater emphasis on collaborative instead of adversarial processes” and “changes in corporate attitudes
to conflict prevention” to be the most significant influences on the future of commercial conflict resolution (with rankings of 57%
and 51%, respectively).
8. Governments and ministries of justice have the greatest potential to influence change; outside counsel are most
resistant to change.
Participants viewed governments and ministries of justice as most likely to influence change in commercial dispute resolution
(41% ranking)—a logical choice given the importance the leading role governments and court systems have played in
promoting mediation. Although commercial parties / in-house counsel, outside counsel and adjudicative providers each ranked
themselves as potentially the most influential stakeholders, it should be noted that corporate counsel are often in a particularly
advantageous position to influence process choices (including consensual private approaches) on the company and
transactional level.
Participants perceived external lawyers (67%) and adjudicators (judges and arbitrators) (39%) as most resistant to change.
Conclusion
It remains to be seen how much influence the Global Pound Conferences will have on the pace or direction of change.
However, the extant data from GPC polling offer considerable fodder for discussion and debate regarding trends in conflict
management.
(http://mediationblog.kluwerarbitration.com/2017/11/27/learned-global-pound-conferences/?print=pdf)
(http://mediationblog.kluwerarbitration.com/2017/11/27/learned-global-pound-conferences/?print=print)
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Purpose of CIArb Protocol for
E-disclosure in Arbitration

1

This Protocol is for use in those cases (not all) in which
potentially disclosable documents are in electronic form and
in which the time and cost for giving disclosure may be an
issue. It is intended:
•

to achieve early consideration of disclosure of
documents in electronic form (“e-disclosure”) in those
cases in which early consideration is necessary and
appropriate for the avoidance of unnecessary cost
and delay;

•

to focus the parties and the Tribunal on e-disclosure
issues for consideration, including the scope and
conduct of e-disclosure (if any); and

•

to address e-disclosure issues by allowing parties to
adopt this Protocol as part of their agreement to
arbitrate a potential or existing dispute.
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CIArb Protocol for
E-Disclosure in Arbitration
Early consideration
1 In any arbitration in which issues relating to e-disclosure are
likely to arise the parties should confer at the earliest
opportunity regarding the preservation and disclosure of
electronically stored documents and seek to agree the scope
and methods of production.
2 The Tribunal shall raise with the parties the question of
whether e-disclosure may arise for consideration in the
circumstances of the dispute(s) at the earliest opportunity
and in any event no later than the preliminary meeting.
3 The matters for early consideration include:
(i)

whether documents in electronic form are likely to be the
subject of a request for disclosure (if any) during the
course of the proceedings, and if so;

(ii) what types of electronic documents are within each party’s
power or control, and what are the computer systems,
electronic devices, storage systems and media on which
they are held;
(iii) what (if any) steps may be appropriate for the retention
and preservation of electronic documents, having regard
to a party’s electronic document management system
and data retention policy and practice, provided that it is
unreasonable to expect a party to take every conceivable
step to preserve every potentially relevant electronic
document;
(iv) what rules and practice apply to the scope and extent of
disclosure of electronic documents in the arbitration,
whether under the agreed arbitration rules, the applicable
arbitral law, any agreed rules of evidence (for example,
the IBA Rules on the Taking of Evidence in International
Commercial Arbitration), this Protocol or otherwise;
(v) whether the parties have made, or wish to make, an
agreement to limit the scope and extent of electronic
disclosure of documents;

2

3

456 may be usefully considered
(vi) what tools and techniques
to reduce the burden and cost of e-disclosure (if any),
including:
(a) limiting disclosure of documents or certain
categories of documents to particular date ranges or
to particular custodians of documents;
(b) the use of agreed search terms;
(c) the use of agreed software tools;
(d) the use of data sampling; and
(e) the format and methods of e-disclosure;
(vii) whether any special arrangements with regard to data
privacy obligations, privilege or waiver of privilege in
respect of electronic documents disclosed may be
agreed; and
(viii) whether any party and/or the Tribunal may benefit from
professional guidance on IT issues relating to edisclosure having regard to the requirements of the
case.

Request for disclosure of electronic documents
4 Any request for the disclosure of electronic documents shall
contain:
(i)

a description of the document or of a narrow and
specific requested category of documents;

(ii) a description of how the documents requested are
relevant and material to the outcome of the case;
(iii) a statement that the documents are not in the
possession or control of the party requesting the
documents; and
(iv) a statement of the reason why the documents are
assumed to be in the possession or control of the other
party.

Order or direction for disclosure of electronic
documents
5 In making any order or direction for e-disclosure, or for the
retention and preservation of electronic documents, the
Tribunal shall have regard to the appropriate scope and
extent of disclosure of electronic documents in the arbitration,
whether under the agreed arbitration rules, the applicable
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arbitral law, any agreed rules
of evidence (for example, the
IBA Rules on the Taking of Evidence in International
Commercial Arbitration) and this Protocol. The Tribunal shall
have due regard to any agreement between the parties to
limit the scope and extent of disclosure of documents.
6 In making any order or direction for e-disclosure the Tribunal
shall have regard to considerations of:
(i)

reasonableness and proportionality;

(ii) fairness and equality of treatment of the parties; and
(iii) ensuring that each party has a reasonable opportunity to
present its case
by reference to the cost and burden of complying with the
same. This shall include balancing considerations of the
amount and nature of the dispute and the likely relevance
and materiality of the documents requested against the cost
and burden of giving e-disclosure.
7 The primary source of disclosure of electronic documents
should be reasonably accessible data; namely, active data,
near-line data or offline data on disks. In the absence of
particular justification it will normally not be appropriate to
order the restoration of back-up tapes; erased, damaged or
fragmented data; archived data or data routinely deleted in
the normal course of business operations. A party requesting
disclosure of such electronic documents shall be required to
demonstrate that the relevance and materiality outweigh the
costs and burdens of retrieving and producing the same.

Production of electronic documents
8 Production of electronic documents ordered to be disclosed
shall normally be made in the format in which the information
is ordinarily maintained or in a reasonably usable form. The
requesting party may request that the electronic documents be
produced in some other form. In the absence of agreement
between the parties the Tribunal shall decide whether
production of electronic documents ordered to be disclosed
should be in native format or otherwise.
9 A party requesting disclosure of metadata in respect of
electronic documents shall be required to demonstrate that
the relevance and materiality of the requested metadata
outweigh the costs and burdens of producing the same, unless
the documents will otherwise be produced in a form that
includes the requested metadata.

4

5

Procedure and costs 458
10 The Tribunal shall consider the appropriate allocation of
costs in making an order or direction for e-disclosure.
11 The Tribunal shall establish a clear and efficient procedure
for the disclosure of electronic documents, including an
appropriate timetable for the submission of and compliance
with requests for e-disclosure.
12 The Tribunal shall require that a producing party give advance
notice to the requesting party of the electronic tools and
processes that it intends to use in complying with any order
for disclosure of electronic documents.
13 The Tribunal may, after discussion with the parties, obtain
technical guidance on e-disclosure issues. Such discussion
shall include the question of who is to be instructed to
provide technical guidance and the costs expected to be
incurred. The costs of this shall be included in the costs of
the arbitration.
14 In the event that a party fails to provide disclosure of electronic
documents ordered to be disclosed or fails to comply with
this Protocol after its use has been agreed by the parties and
the Tribunal or ordered by the Tribunal, the Tribunal shall be
entitled to draw such inferences as it considers appropriate
when determining the substance of the dispute or any award
of costs or other relief.

The Chartered Institute of Arbitrators takes no responsibility for
damage or loss suffered by any user of this Protocol.
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Chartered Institute of Arbitrators, October 2008

Setting global standards for dispute management
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Best Practices as to Initial Steps to be Taken by Arbitrators
with Respect to Discovery as to Electronically Stored Information (ESI)
Charles J. Moxley, Jr.
It appears to be a contemporary Best Practice to proactively address the issue of ESI at
the preliminary hearing, in an effort to avoid the likelihood of having some aspect of ESI
production coming back later as a problem area in the case.
Provisions along the following lines in the first scheduling order would also appear to be
potentially useful, following discussion of such matters at the preliminary hearing:
Electronic Discovery
1.
To the extent electronic documents are to be the subject of discovery in this case,
such production, subject to agreement by the Parties to the contrary, should generally comply
with the following:
x
x

x

Electronic documents need only be produced from sources used in the ordinary
course of business. Absent a showing of compelling need, electronic documents
are not required to be produced from back-up servers, tapes or other media.
Absent a showing of compelling need, the production of electronic documents
shall normally be made on the basis of generally available technology in a
searchable format which is usable by the party receiving the electronic documents
and convenient and economical for the producing party. Absent a showing of
compelling need, the Parties need not produce metadata, with the exception of
header fields for email correspondence.
Where the costs and burdens of e-discovery are disproportionate to the nature
and/or gravity of the dispute or to the relevance of the materials requested, the
Arbitrator will consider limiting or denying production of such materials or
ordering disclosure on the condition that the requesting party advance the
reasonable costs of production to the other side, subject to further allocation of
costs in the final award.

2.
The Parties’ schedule with respect to electronic documents shall be the same as
with respect to documents generally.
3.
By __________, the Parties will discuss the parameters of electronic discovery, if
any, in this case, addressing such matters as the following:
x

potential search terms;
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x
x
x
x
x
x
x

the possible testing of search terms so as to assure that no more than a reasonable
number of hits are obtained;
custodians;
time periods for searches;
hit counts as to custodians and time periods;
formatting in which such documents will be produced;
the production, if any, of metadata; and
where appropriate, cost considerations and issues as to proportionality.

4.

* * * *
Counsel are directed to report back to the Tribunal by ________ as to any issues

or concerns in this regard.
***
Another topic that is worth consideration in appropriate cases is computer assisted
searches.
In appropriate cases, it will also make sense to make an “arbitration speech” at the
beginning of the preliminary hearing in connection with ESI, as well as regular discovery, to the
effect that discovery is supposed to be more limited in arbitration, etc., etc.
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eDiscovery Need Not be Terrifying
• Adding a small “e” before the word discovery
has acquired the power to strike fear into the
heart of even the most intrepid litigators.
• A bit of perspective on the problem and some
technical knowledge can do much to dispel that
fear and enable arbitrators to help the parties
keep costs down while getting the information
they really need
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Perspective on the Problem
• eDiscovery is just discovery of documents created and
stored in electronic form – its really not that different
than old-fashioned paper-based discovery
• What is different is that parties are retaining much more
material now which may have to be reviewed and
produced
• Production and review of all this stuff can be far more
expensive than the economics of the arbitration justify
• The problem is how to reduce the volume of material to
a cost-effective level
• We will provide advice regarding how to manage the
process to minimize costs and avert disputes
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Basic Terminology
• Native Form – Electronic documents in native form are documents
in the form in which they are created (i.e. Microsoft Word or Lotus
Notes)
• Imaged Documents – Imaged documents are documents converted
from native form to an image of the content of the document (often
accompanied by a file (called a load-file or text-file) containing the text
of the imaged document so that it can be searched.
– TIFF Images – TIFF (which means “Tagged Image File Format”) is an
imaging format that is compatible with many litigation support software
products
– PDF Images – PDF (Portable Document Format) is an imaging format
proprietary to Adobe Systems. PDF has a number of advantages over
TIFF imaging but PDF images are incompatible with a number of
document management systems
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Basic Terminology
• Metadata – metadata is data included in an electronic document that
is used by the computer to perform operations on the document.
Most metadata is completely uninteresting to human readers. Some
metadata can be helpful, of interest, or even critical to resolving
certain issues
• For example an Outlook email can have more than 150 associated
metadata fields. Only a few of those fields are usually useful (i.e.,
“from” “to” “cc” “bcc” and “subject” can help with searching and
categorizing)
– Word processing documents may store previous changes in metadata
fields
– Spreadsheets often store formulas in metadata fields

• More often than not, however, the pursuit of metadata is an expensive
and useless diversion
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Basic Terminology
• Custodian – Custodian is a term that has
developed in the e-discovery field to describe a
person who (or in some cases a computer server or
system that) may have relevant documents
– Limiting the number of “custodians” searched is a key
cost-control tool

• Keywords or Search Terms – Another way of
reducing the volume of production of electronic
documents is for the parties to review only those
documents the text of which contains a specified
set of keywords
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Basic Terminology
• Forensic Preservation – Electronic documents are
easily modified and often are subject to automatic
destruction (e.g. autodeletion of email over a certain
age). In court litigation parties are obliged to
preserve documents from change or destruction.
This can be extremely expensive.
• Backups – Often companies keep backups of data
on tape or in secondary servers. This data, which is
kept for emergencies, can be very expensive to
recover.
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Basic Terminology
• Predictive Coding – Predictive coding refers to
technology using which a computer sifts
through documents to find relevant materials
without human intervention
– Useful and potentially more cost effective when
there are very large volumes of documents
– Typically based on a review of a sample set of
documents by an experienced lawyer
– Can be more accurate than human review
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Form of Production
• One important consideration is whether the parties will produce
documents in native or imaged format
• Advantages of Production in Native Format
– Production can be faster, simpler and less expensive

• Disadvantages of Production in Native Format
– Produced documents are difficult to manage for both the producing and
receiving party and the receiving party may not have necessary software
– Documents will change every time they are used and there is no easy way
to control against improper modifications
– Produced documents will contain all metadata and that metadata is likely
to be altered by of the document during the arbitration
– Documents produced in native format are difficult to authenticate
– Documents produced in native format are not readily searched across a
production database
– Email produced in native format is difficult to use
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Form of Production
• Advantages of production in imaged form
– Imaged documents can be easily used by commercial document
management systems
– Imaged documents cannot easily be modified and are readily
authenticated
– Imaged documents can be searched across an entire production
database
– Imaged documents can be produced with only necessary metadata
attached

• Disadvantages of production in imaged form
– Imaging may require a third party document vendor and can be
very expensive
– Imaging can deprive certain documents (especially spreadsheets) of
necessary or useful data
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Managing eDiscovery
• Before the initial scheduling conference ask the parties to jointly prepare a
discovery plan consistent with the parties arbitration agreement while
keeping the following considerations in mind:
– Arbitration is not litigation and scorched earth discovery will not be tolerated
– The parties should discuss whether to produce documents in imaged or native
form
– The presumption will be, assuming the parties decide to produce documents in
imaged format that metadata (other than basic email metadata) will not be
produced unless a party makes a showing of need as to a particular document
– Document custodians should be limited to those persons most likely to have
relevant documents
– Searches of custodians should be limited to files that are reasonably likely to
contain relevant documents
– The parties should consider whether it is appropriate to agree on a set of
keywords to reduce the volume of documents
– Data from backups need not be produced without a showing of a particularized
need
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Managing eDiscovery
• If the parties are cooperative, consider suggesting an
agreement that the parties use reasonable efforts to
search for appropriate documents in good faith without
formal rules
• Ask the parties to agree on reasonable measures for
document preservation
• Determine whether spoliation risk is a problem and, if it
is not, seek agreement from the parties to eliminate steps
that are designed only to address that risk
• Active management is a service to the parties and
prevents mischief
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The Federal Rules of Civil Procedure
as They Relate to E-Discovery

Hon. Shira A. Scheindlin
U.S.D.J. Ret.

1

604

2006 Amendments Relating to E-Discovery

•

Rule 26(a)(1) (ii) Initial Disclosures. A party must
provide a copy of, or description by category and
location of ESI in the Possession, Custody or Control
of the party and that the party may use to supports
its claims or defenses.

2
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2006 Rule 26(f)

•

Parties must meet and confer and develop a
discovery plan which must state the parties’ views
and proposals concerning:

•

“any issues relating to disclosure or discovery of ESI,
including the form of forms in which it should be
produced” AND“ any issues relating to claims of
privilege or protection as trial prep materials” (now
covered under FRE 502)

3
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2006 Rule 26(b)(2)(B)

•

“Specific Limitation on ESI” “A party need not
provide discovery of ESI from sources that the party
identifies as not reasonably accessible (NRA)
because of undue burden or cost. If the producing
party shows that the information is NRA the court
may nonetheless order discovery from such sources
if requesting party shows good cause (i.e. balances
cost v. benefit). The court may specify conditions
(i.e. cost shifting) for the discovery.

4
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2006 Rule 33(d)

•

Option to Produce Business Records. Where an
answer to an interrogatory may be derived from a
party’s business records, including ESI, and the
burden of extracting the information is the same for
both parties, the producing party may specify the
records from which the answer may be derived and
permit the requesting party a reasonable
opportunity to examine the records.

5
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2015 Rule 26(b)(1)
Scope in General. Unless otherwise limited by court order, the
scope of discovery is as follows: Parties may obtain discovery
regarding any nonprivileged matter that is relevant to any party’s
claim or defense and proportional to the needs of the case,
considering the importance of the issues at stake in the action, the
amount in controversy, the parties’ relative access to relevant
information, the parties’ resources, the importance of the
discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit.
Information within this scope of discovery need not be admissible
in evidence to be discoverable.

6
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2015 Rule 37(e)
37(e) FAILURE TO PRESERVE ELECTRONICALLY STORED INFORMATION.
If electronically stored information that should have been preserved in the
anticipation or conduct of litigation is lost because a party failed to take
reasonable steps to preserve it, and it cannot be restored or replaced
through additional discovery, the court:
(1) upon finding prejudice to another party from loss of the
information, may order measures no greater than necessary to cure
the prejudice; or
(2) only upon finding that the party acted with the intent to deprive
another party of the information’s use in the litigation may:
(A) presume that the lost information was unfavorable to the party;
(B) instruct the jury that it may or must presume the information was
unfavorable to the party; or
(C) dismiss the action or enter a default judgment.
7
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Reflections on Rule 37(e)

•

Applies only to the loss of ESI, not to hard-copy or
tangible things

•

Defers to common law on the trigger and the scope
of a party’s preservation obligations

•

Applies only if a party “failed to take reasonable
steps to preserve” ESI

•

Applies only when lost ESI “cannot be restored or
replaced through additional discovery”
8

611

Reflections on Rule 37(e) (Cont’d)
•
•

Does not use the words “sanction” or “spoliation”

•

Limits curative measures to those “no greater than necessary
to cure the prejudice” (e.g., additional discovery, fines, cost
shifting, evidence preclusion, and allowing parties to present
evidence or argument to jury regarding the loss)

Requires a finding of prejudice unless there is an “intent to
deprive another party of the information’s use” in litigation

9
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Open Issues With Respect to Rule 37(e)
•

Reasonable Steps. The phrase “lost because a party failed to take
reasonable steps to preserve” is ambiguous. Different arbitrators may
have different views on what steps are “reasonable”

•

Burden of Proof. Under both subsections (1) and (2), the new rule is silent
as to burden of proof. Does the party claiming prejudice have to establish
its existence, or does the spoliating party have to prove lack of prejudice?
Likewise, does intent to deprive need to be proven by the aggrieved party
or disproven by the spoliating party?

10
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What Factors Might an Arbitrator Consider in
Deciding Whether to Impose Sanctions?
•
•
•
•
•

Whether the party was on notice that litigation was likely and that the ESI
would be discoverable
Whether the party received a request to preserve, the clarity and
reasonableness of the request, and whether the requestor and recipient
engaged in good faith consultation regarding the scope of preservation
Good faith adherence to neutral policies and procedures (i.e., routine
operation of an electronic information system
The reasonableness of the party’s efforts to preserve, including the
implementation of a litigation hold and the scope of the preservation
efforts
The proportionality of the preservation efforts to any anticipated or
ongoing litigation. (“A party may act reasonably by choosing the least
costly form of information preservation. . . .”)
11
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What Factors Might an Arbitrator Consider in
Deciding Whether to Impose Sanctions?
•
•
•
•

Whether the information not retained reasonably appeared to be
cumulative or duplicative
The party’s resources and sophistication, including whether the party
“has a realistic ability to control or preserve some ESI”
Factors outside the party’s control (e.g., “acts of God,” cloud computing
disasters)
Adherence to best practices standards and guidelines (e.g., The Sedona
Conference® Commentary on Legal Holds: The Trigger and the Process
(2010)

12

615

616

617

618

619

620

621

622

623

624

625

626

627

628

629

630

631

632

126

633

634

635

636

637

638

639

640

641

642

643

644

645

646

647

648

649

650

651

652

653

654

655

656

657

658

N E W Y O R K S T A T E659B A R A S S O C I A T I O N
Section Chair
David H. Tennant
Immediate Past Section Chair
Jonathan D. Lupkin
Co-Chair of the
E-Discovery Committee
Constance M. Boland
Co-Chair of the
E-Discovery Committee
Adam I. Cohen

NYSBA

Best Practices In E-Discovery
In New York State and
Federal Courts
Report of the E-Discovery Committee of the
Commercial and Federal Litigation Section
of the New York State Bar Association
July 2011

Approved by the NYSBA Executive
Committee, September 27, 2011

660

MEMBERS OF THE E-DISCOVERY COMMITTEE

Constance M. Boland, Co-Chair
Adam I. Cohen, Co-Chair

Peter Avery
Steven C. Bennett
Mark Berman
Michael P. Berman
Steven Berrent
Craig Brown
Alyson C. Bruns
John Contrubis
Honorable John M. Curran
Michael W. Deyo
George F. du Pont
Gabriel E. Estadella
Peter Goodman
Ignatius A. Grande
Jeffrey E. Gross
Maura R. Grossman
Honorable Ronald Hedges

Mitchell P. Hurley
Michael A. Korn
Steven S. Krane
Jason Lichter
Scott Malouf
Elizabeth A. Mason
Michael Masri
Paula L. Miller
Aaron D. Patton
Kevin Roddy
Sarit Schmulevitz
Dayna Shillet
Howard J. Smith III
Daniel Tepper
Honorable Ira Warshawsky
Mitchell Wong
Aaron E. Zerykier

-i-

661

TABLE OF CONTENTS
Page
Members of the E-Discovery Committee ..................................................................................... (i)
Introduction ..................................................................................................................................... 1
Guideline No. 1 ............................................................................................................................... 3
Guideline No. 2 ............................................................................................................................... 5
Guideline No. 3 ............................................................................................................................... 6
Guideline No. 4 ............................................................................................................................... 9
Guideline No. 5 ............................................................................................................................. 10
Guideline No. 6 ............................................................................................................................. 12
Guideline No. 7 ............................................................................................................................. 14
Guideline No. 8 ............................................................................................................................. 16
Guideline No. 9 ............................................................................................................................. 18
Guideline No. 10 ........................................................................................................................... 20
Guideline No. 11 ........................................................................................................................... 23
Guideline No. 12 ........................................................................................................................... 25
Guideline No. 13 ........................................................................................................................... 27
Guideline No. 14 ........................................................................................................................... 29
Glossary ........................................................................................................................................ 30
Bibliography ................................................................................................................................. 43

- ii 13539355.4

662

INTRODUCTION
These Guidelines for Best Practices in E-Discovery in New York State and Federal
Courts (the “Guidelines”) are intended to provide New York practitioners with practical, concise
advice in managing electronic discovery (“e-discovery”) issues in both state and federal courts in
New York, and to be a reference for best practices in e-discovery based on the current state of
the law. These Guidelines are not intended to be a comprehensive review of e-discovery matters
or the law of e-discovery. Nor do these Guidelines propose how the law on e-discovery should
be changed, or suggest how applicable rules or statutes should be amended. Many excellent
resources on e-discovery are available and they are listed in the attached bibliography.
Moreover, e-discovery analyses are inherently fact-driven and the Guidelines may not apply, in
whole or in part, to any particular case or situation.
Computers are not new to the legal process, and astonishment at the constant and
continuous proliferation of electronically stored information (referred to by the acronym “ESI”),
networks, systems and devices has become a cliché. However, new developments in modalities
of ESI are potentially significant to attorneys because any information relevant to a legal
proceeding brings with it concomitant legal obligations. Whether ESI is stored on Facebook, in
an iPad, or in the “cloud,” counsel must understand the implications for attendant legal duties—
such as preservation, collection, and production. Lawyers need not become computer experts;
but they do need sufficient knowledge to represent clients competently in a world where “ediscovery” is fast becoming standard “discovery.”
Do not make assumptions! Never has this precept been more apt than in e-discovery.
There is no exemption from legal duties based on the electronic source of the relevant
information. A recorded conversation may not escape preservation obligations simply because it
occurred by instant messaging. Lawyers should also never assume, inter alia, that:
•
•
•
•
•
•

the client’s Information Technology personnel or the individuals responsible for the
client’s computer system understand what lawyers say about e-discovery;
clients understand all of their legal obligations with respect to ESI and will take
appropriate steps to carry them out;
the court will appreciate the difficulties presented by the client’s IT architecture;
the adversary will pay for expensive e-discovery-related costs;
the vendor will communicate promptly or accurately about any problems or delays in
handling the client’s electronic information; or
the adversary will produce ESI in the form your client needs or wants, or in the form in
which your client will produce its ESI.

These Guidelines in large part describe electronic discovery practices more relevant to
corporate business enterprises with significant volumes of ESI than to small businesses and
individuals with more limited resources. Larger business enterprises tend to have
correspondingly larger volumes of ESI and more complex variations of electronic systems.
However, even companies with access to substantial legal budgets routinely make decisions
based on reasonableness and proportionality about how to conduct e-discovery in any particular
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case. Smaller businesses and individuals with more limited resources may face a different
cost/benefit calculus. But the most cost effective methods of conducting e-discovery may be
following the steps outlined in these Guidelines, within a certain scope and budgetary limits
clearly defined at the beginning of the case and agreed to by counsel and/or sanctioned by the
court.
These Guidelines should help the practitioner recognize certain e-discovery issues that may
require further examination and consideration, as well as provide a high-level framework for
analysis. The topics addressed represent areas of high risk for client and counsel. The ediscovery case law demonstrates that much, if not most, of this risk arises from a lack of
awareness and/or failure to communicate. These Guidelines aim to improve awareness and
foster communication, with the goal of containing risk.

-213539355.4
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GUIDELINE NO. 1: The law defining when a pre-litigation duty to preserve ESI
arises is not clear. The duty to preserve arises, not only when a client receives
notice of litigation or a claim or cause of action, but it may also arise when a client
reasonably anticipates litigation or knew or should have known that information
may be relevant to a future litigation.
Comments: There is no specific provision in the Federal Rules of Civil Procedures, the New
York Civil Practice Law and Rules, or any other applicable procedural rules defining when any
pre-litigation duty to preserve is triggered. The duty to preserve evidence may arise from other
statutes or regulations or the common law, as defined in case law. Federal case law illustrates a
wide variety of triggers, from the common (e.g., a credible litigation threat letter from a lawyer)
to the more controversial (e.g., lawsuits alleging product defects filed against other businesses in
the same industry). New York State courts have addressed the duty to preserve primarily in the
context of sanctions for spoliation. There are no bright line rules defining with specificity the
point at which the preservation obligation is “triggered.” It would be challenging to describe
comprehensively the possible scenarios that might act as a “trigger” of the duty to preserve ESI.
Moreover, efforts to define with specificity what events “trigger” the duty to preserve may not
account for particular facts and circumstances specific to individual cases.
It is settled, under New York law, that a client must preserve evidence when that client
has notice of pending litigation, or when a client has notice that the evidence probably will be
needed for future litigation, or when a client must retain evidence pursuant to regulatory
requirements. But it is far from clear what a client’s obligations are before clear notice of a
pending claim appears. Some New York courts have looked to the standards applied by the New
York federal courts for guidance as to when the duty to preserve attaches.
Despite the seeming lack of clarity in the case law as to what events trigger the duty to
preserve, general conclusions may be drawn. The legal duty to preserve relevant information
arises when a legal proceeding is reasonably anticipated. Circumstances other than suing or
being sued may also give rise to preservation duties, such as a regulatory investigation, a nonparty subpoena, or a regulation requiring retention of information. Participation in a legal
process where production of ESI may be required could also trigger the preservation obligation.
Accordingly, the actual filing of a lawsuit or receipt of a subpoena may be the latest possible
point triggering the preservation obligation. When a client receives notice of litigation or a claim
regarding which the client holds relevant information, the preservation duty may be triggered,
regardless of what documents have or have not been filed with a court, or formally served.
Given that reasonable minds may differ on when litigation is reasonably anticipated,
especially with the benefit of 20/20 hindsight, the better practice often is to take a conservative
approach. If there is real doubt as to whether the duty to preserve has been triggered, the safer
approach usually is to assume that the duty might exist. While this may be the safest approach
from a risk avoidance perspective, it is not always the most practical in light of a balancing of
risk and cost.
In determining whether facts may have triggered the preservation obligation, the first step
is to assess whether a legal hold concerning ESI (i.e., the process implementing compliance with
the duty to preserve) should be initiated. This is a judgment call made by counsel based on all
-313539355.4
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available facts and circumstances. Client organizations need to advise their employees (and/or
outside advisors) designated to determine whether a preservation obligation has been triggered of
the existence of the relevant facts and circumstances. Organizations may consider establishing
procedures to ensure that such reporting occurs. In contemplating the potential need to justify at
a later date the decision to implement, or not implement, a legal hold, the supporting rationale for
the decision should be documented in writing in a manner that preserves applicable legal
privileges. These decisions may not be questioned, if at all, until years later, perhaps following
changes in personnel such as in-house counsel, so avoiding a 20/20 hindsight judgment that is
unrealistic given the contemporaneous context that led to the decisions is critical. It is important
that a written explanation is drafted and retained that justifies the decision and discusses all the
facts and circumstances known at the time the decision was made and on which the client and
counsel relied in determining whether there was, or was not, a reasonable anticipation of
litigation.

-413539355.4
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GUIDELINE NO. 2: In determining what ESI should be preserved, clients should
consider: the facts upon which the triggering event is based and the subject matter
of the triggering event; whether the ESI is relevant to that event; the expense and
burden incurred in preserving the ESI; and whether the loss of the ESI would be
prejudicial to an opposing party.
Comments: Once a decision has been made that a duty to preserve has been triggered, the scope
of that duty must be evaluated. As indicated above with respect to triggering the preservation
duty, the determination of scope of preservation is a legal judgment that must be based on all of
the available facts and circumstances. For the same reasons as discussed above, decisions about
scope should be documented along with supporting reasoning in a manner that preserves
applicable legal privileges.
Decisions as to scope may address time frames, custodians, subject matter, and
responsive information by source or system, category, or type. Keyword searching and other
tools may be available to identify ESI deemed to be within the scope of the preservation duty.
Factual investigation including interviews of key witnesses may be indicated. As with the
determination of the trigger point, it is often best to be conservative and preserve broadly. You
can always argue about the appropriate boundaries of discovery later, but if you fail to preserve
ESI and the court decides you should produce it, you will have a serious problem.
Identifying key witnesses and custodians early in the process is essential to effective
preservation and discovery. Where it is difficult to identify particular individual custodians, it
may be necessary to conduct preservation based on an analysis of what departments, regional
offices, or other organizational subdivisions might include custodians believed to possess
relevant information. In addition to specific individuals, entire departments or divisions may be
deemed responsible for subject matters, such as contracts or specific projects that are the subject
of a dispute or investigation. In identifying custodians, it is important to consider former
employees, independent contractors, and any other individuals who may have had access to
relevant information, and take reasonable steps to preserve relevant ESI on the desktops, laptops
and files of former employees and independent contractors, to the extent the ESI is available as
of the trigger point.
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GUIDELINE NO. 3: Legal hold notices will vary based on the facts and
circumstances but the case law suggests that, in general, they should be in writing,
concise and clear, and should include: a description of the subject matter; the date
ranges of the ESI to be preserved; a statement that all ESI, regardless of location or
storage medium, should be preserved unless other written instructions are given;
instructions on how to preserve the ESI and/or whom to contact regarding how ESI
is preserved; and the name of a person to contact, if questions arise. Counsel should
monitor compliance with the legal hold at regular intervals.
Comments: A written “legal hold” notice should be issued to the applicable custodians of
information to instruct them regarding the duty to preserve and how it relates to information
under their control. The goal here is to implement effectively a two-part process: (1) prohibit
destruction and (2) monitor preservation efforts. In addition, the Information Technology (“IT”)
organization must be provided with a list of custodians who are subject to the legal hold to
ensure that any routine deletion of ESI from electronic information systems is suspended for the
applicable custodians. Where the client does not have an IT department, this responsibility falls
on whomever has the practical ability to control the systems. Note that in certain cases,
primarily where a large number of custodians are involved, it may be appropriate to issue legal
hold notices to managers or supervisors of custodians for further “down the chain”
implementation rather than sending a notice to each and every potential custodian.
Legal hold notices often precede the issuance of a written demand for the production of
the needed information. While the content of legal hold notices will vary from case to case
because they are, by nature, fact specific, they should be consistent where there is no reason for
revision. The key to effective legal hold notices is simplicity and clarity because notices that are
difficult to understand or take too long for employees to read hinder compliance. Elements of
successful legal hold notices include, by way of example: a brief description of the subject matter
and date range of the target information; a clear statement that any location or medium of storage
is included (unless other written instructions are provided); instructions for the custodian to
follow to ensure compliance; and a resource to contact with questions.
From a technical point of view, implementing legal holds can be easy or difficult (and
everything in between) depending on the nature of the sources and systems that must be
addressed. Typical technology issues involved in legal hold implementation include, for
example:
1)
2)
3)
4)
5)

the importance of timing because of routine operations of information systems
that delete information;
the viability of sending out and following up on hold notices by email or whether
in-person contact is required;
tracking the progress of steps to carry out the hold, including notices and systems
implementation;
the impact of removing backup tapes from the routine recycling, overwriting, or
destruction process;
the automated implementation of holds across various systems, such as emails,
databases, file servers, etc.;
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6)
7)
8)

whether collection (versus hold-in-place), is the best or most appropriate method
of hold implementation under the facts and circumstances presented;
stopping “auto-delete” functions; and
ensuring that all ESI sources are properly identified and addressed, including
online, near-line, and offline servers and storage devices and home computers,
when applicable.

Actions to prevent loss or alteration of potential ESI could include preventing manual or
automated system operations such as:
1)
2)
3)
4)

using any software, hardware, or other means that might cause the overwriting,
erasing, alteration, concealment, discarding, or destruction of ESI;
disabling any process that might prevent the normal logging of any form of
transaction related to any form of ESI;
reassigning, altering, or disabling passwords, user authentication, document
certificates, or any other form of custodian, user, and ESI identification and access
capability; and/or
altering or preventing access to any desktop or portable computing or
communication device that might contain potential ESI.

Depending on the circumstances, affirmative actions to preserve ESI might include:
1)
2)
3)
4)
5)

establishment of a secure repository for housing collected ESI;
preservation of archival and backup media;
preservation of the content for specified individuals that may be stored on email
and file servers, desktop and laptop computers, portable devices, removable
media, and in online accounts;
forensic imaging and/or removal from service and securely impounding selected
computing and storage devices and media related to designated individuals; and/or
preservation of tangible items that may be required to access, interpret, or search
potentially relevant ESI, including logs, network diagrams, flow charts,
instructions, data entry forms, abbreviations, user IDs, passwords, authentication
keys, user manuals, and other legacy or proprietary media or devices required to
access potential ESI.

It also may be advisable to issue a preservation notice to an adverse party or a potentially
adverse party. This decision should be made considering whether the common law duty of the
adverse party to preserve has already been triggered, in which case a preservation notice may not
be necessary. But where there are legitimate concerns about potential spoliation, sending a
preservation notice may be advisable. Such notices should be carefully tailored to ensure that
what is being asked of the recipient is not overly broad and unduly burdensome. Clients should
expect that sending a preservation notice to its adversary may result in the adversary sending a
similar preservation notice to that client. A recipient of such a letter often has a number of
difficult judgments to make, including: whether a preservation duty exists, the proper scope of
that duty, and whether and how to respond to the letter. Reaching a reasonable agreement with
an adversary is the best outcome when the dispute is important. Delimiting the preservation duty
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as early as possible with the adverse party and acting in accordance with the agreement
substantially reduces the risk of spoliation sanctions later in the case.
Another mechanism available to ensure preservation by an adversary is the preservation
order, although this is not frequently imposed. Preservation orders can be a blessing in disguise
to a party with a duty to preserve, if the order defines the boundaries of the duty with sufficient
specificity. Such an order can reduce the uncertainty that may lead lawyers to advise expensive
and operationally disruptive preservation steps. The case law on preservation orders indicates
that obtaining such an order requires something more than the existence of a preservation duty -which exists in every case -- such as a sound basis to believe that spoliation will occur without an
order.
Finally, consideration should be given as to whether it is advisable to permit preservation
to be controlled by specific custodians if the custodians are personally implicated by the events
and/or the company faces significant exposure to liability. High ranking corporate executives
may assume that IT will take care of preservation and ignore legal hold notices, and counsel
should consider whether the ESI should be physically collected instead. This balancing of cost
and risk may suggest that: (i) in criminal cases collection is the right form of preservation; (ii)
that where a small and readily identifiable group of custodians holds the key to a multi-million
dollar lawsuit, collection should also be used to preserve ESI; or (iii) where the critical data
resides on a particular computer, it should be forensically imaged as a means of preservation.
Reasonableness, considering all of the facts and circumstances, should guide such decisions.
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GUIDELINE NO. 4: Counsel should endeavor to make the discovery process more
cooperative and collaborative.
Comments: E-discovery can derail a case and may result in unanticipated, skyrocketing costs if
counsel do not cooperate in a manner that may be different than has been the case historically
with paper discovery. There is no benefit in trying to “hide the ball” at the preliminary
conference or “meet and confer.” Incomplete or inaccurate representations inevitably will be
revealed later in the e-discovery process. There already have been cases in which counsel’s
overly optimistic projections as to scheduling and production, based on incomplete knowledge
regarding the client’s ESI, have cost the client millions of dollars.
A failure to be forthcoming about ESI issues could lead to further discovery, ramping up
costs and possibly revealing vulnerabilities. In federal court, Rule 30(b)(6) depositions are
frequently permitted, and depositions may be noticed in state court actions as well, so that
counsel may explore an opposing party’s IT environment, retention policies, e-discovery
compliance procedures, etc. Such discovery may be avoided if relevant information regarding
the client’s ESI and computer systems is provided at the outset of the case. This is the type of
cooperation that is necessary if the discovery process is to proceed efficiently. If the case gets
bogged down in “discovery about discovery,” clients will inevitably suffer additional cost and
delay. It may be necessary for counsel to explain to the client the significance of being
forthcoming on e-discovery issues in order to receive the client’s full cooperation throughout the
e-discovery process.
When errors in what has been represented to opposing counsel and/or the court are
discovered, the duty of candor requires prompt correction and disclosure. If that ethical
requirement is insufficient motivation, then consider the cases where severe sanctions have been
levied for delays in advising the court about e-discovery problems. Courts often view the failure
to report knowledge that a prior representation was wrong as equivalent to a misrepresentation.
There is a range of opinions regarding whether it is advisable to include the client’s IT
personnel or the client representative with the most knowledge of the client’s computer system at
the “meet and confer” or preliminary conference. While having a knowledgeable IT person
present to address questions that may arise, or to explain detailed technical issues may be
beneficial, under certain circumstances, lawyers may be uncomfortable with the unpredictability
of having a non-lawyer potentially speak for the client on e-discovery issues. In any event,
counsel should identify and prepare one or more of the IT personnel or other client
representatives who can perform adequately as witnesses to testify as to the computer system and
procedures regarding ESI, should the need arise.
The need for cooperation in e-discovery is the subject of the Sedona Conference’s
“Cooperation Proclamation,” which has been supported by many members of the judiciary. Ediscovery can be difficult and complicated, and uncooperative behavior between counsel can
only serve to make it more so. Because cooperation in e-discovery can facilitate an efficient
process, thus reducing costs, most clients should prefer that their counsel adopt a cooperative
approach.
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GUIDELINE NO. 5: Counsel should be familiar with their client’s information
technology, sources of ESI, preservation, and scope and form of production, as soon
as litigation is anticipated, but in no event later than any “meet and confer” or
preliminary conference.
Comments: In most New York State courts and in all federal courts in New York, counsel
are required to confer early in the case, not later than at the preliminary conference, regarding ediscovery issues.
The rules in federal court1 and in the Commercial Divisions of the New York State Supreme
Court2 require counsel to “meet and confer” about e-discovery prior to the preliminary
conference. In the Commercial Divisions of the New York State Supreme Court, the parties
must consider in advance the following e-discovery issues:
a) preservation of ESI;
b) “identification” of relevant ESI;
c) scope of e-discovery;
d) form of production;
e) anticipated costs and proposed allocation of same;
f) disclosure of the “programs and manner” in which the ESI is stored;
g) identification of systems holding relevant ESI; and
h) identification of the individuals responsible for ESI preservation.
In federal court, the discussions about e-discovery prior to the preliminary conference encompass
similar scope and breadth, with the additional requirement of discussing the manner in which
inadvertent production of privileged information will be handled procedurally.
In the New York State Supreme Court (outside the Commercial Divisions) and County
Court, there is no specific rule obligating counsel to confer before the preliminary conference.
But if a preliminary conference is held, and when it is deemed “appropriate” by the court,
counsel must discuss the above issues at the preliminary conference.3 Further, if a case “is
reasonably likely to include electronic discovery,” at the preliminary conference, counsel “must
be sufficiently versed in matters relating to their clients’ technological systems to discuss
competently all issues relating to electronic discovery.”4
Counsel should check the Rules of each Commercial Division5 in New York State Court, as
1

Fed. R. Civ. P. 26(f).

2

22 N.Y. Comp. Codes R. & R. §§ 202.70(g), Rules 8(a) and (b).

3

See 22 N.Y. Comp. Codes R. & R. § 202.12(c)(3).

4

See 22 N.Y. Comp. Codes R. & R. § 202.12(b).

5

For example, the New York State Commercial Division for Nassau County has its own “Guidelines for
Discovery of Electronically Stored Information (“ESI”)” and a Preliminary Conference Order form, which
addresses e-discovery issues. See Commercial Division, Nassau County, “Guidelines for Discovery of
Electronically Stored Information”; Preliminary Conference Order. The Nassau County Guidelines contain
many of the requirements relating to e-discovery provided for in the Federal Rules of Civil Procedure.
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applicable, as well as the rules of the individual federal judge and the Practice Rules of the
particular New York State Court justice to determine whether any additional rules concerning ediscovery apply in a particular case.
After the preliminary conference is held in any of the above referenced courts, the court may
issue an order, which may address e-discovery issues.6
It is clear from the plain text of these rules that a significant amount of disclosure is required,
at the outset of the case, with respect to the client’s information technology system as well as the
e-discovery process undertaken by each party from start (preservation of information ) to finish
(production of documents and information). This places a substantial burden on counsel, early in
the case, to prepare by assembling accurate information with the client’s participation -- a
process that is often much more difficult than it might seem initially. The reality is that very few
clients have the up-to-date information counsel will need about each potential source of ESI in
coherent written form that is easily accessed. In representing individuals and smaller companies
without IT departments, the task may be even more challenging and may require more input
from the client. Sometimes counsel will also need access to one or more IT personnel who can
answer essential questions, but often the required information may be dispersed among many
individuals in charge of various aspects of the client’s IT system.
The fact that such disclosures will be necessary in any case pending in any of the New York
federal courts and many cases pending in the New York State Courts indicates that it is prudent
for counsel to work with the client, where appropriate, to prepare the background IT information,
if possible, before litigation begins. The goal of this effort would be to create a summary of the
sources of ESI and the facts relevant to e-discovery, such as retention periods and format of ESI,7
which can then be used as a basis for lawyers and client representatives knowledgeable about the
client’s computer system to begin discussions about e-discovery strategy.
Counsel must also estimate the scope of e-discovery at a time when it may be pure
guesswork to do so. The ability to estimate the likely duration of the process as well as its cost is
a function of many factors, including the facts of the case, the amount at issue, the adversary and
its counsel, the scope of planned e-discovery, the client’s IT systems, and the client’s budget and
resources. Nevertheless, e-discovery is not new, and there is a wealth of informative resources
available to assist in projecting e-discovery timelines and cost. In any event, this preparation is
essential to fulfilling the mandate of cooperation indicated by the applicable rules.

6

Fed. R. Civ. P. 16(b)(3)(B)(iii); 22 N.Y. Comp. Codes R. & R. §§ 202.12(b); 202.70(g), Rules 8(a) and (b);
11(c).

7

This type of systems overview is preferable to what is typically referred to as a data map, which is usually a
“pictorial” rendering of a network or some other portion of an IT architecture. These kinds of data maps can
be incomplete and in any event may be incomprehensible to lawyers.
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GUIDELINE NO. 6: To the extent possible, requests for the production of ESI and
subpoenas seeking ESI should, with as much particularity as possible, identify the
type of ESI sought, the underlying subject matter of the ESI requested and the
relevant time period of the ESI. Objections to requests for ESI should plainly
identify the scope and limitations of any responsive production. Boilerplate
language which obscures the particular bases for objections and leaves the
requesting party with no clear idea of what is or is not being produced should be
avoided. If necessary, counsel should meet and confer to resolve any outstanding
disputes about the scope or format of production.
Comments: Written document requests for ESI and subpoenas for ESI are frequently met with
objections that the requests are burdensome and overly broad. In addition, in e-discovery,
technical, highly complex issues may render requests inherently ambiguous and compliance very
difficult. To avoid, or contain, potential problems arising as a result of these issues, document
requests and subpoenas for the production of ESI, and objections to those document requests and
subpoenas, should be written in plain, clear language with as much specificity as possible under
the circumstances. Accurate communication is key.
In articulating requests for ESI and objections to those requests, there is no place for
boilerplate verbiage that is used solely for gamesmanship. Such language may give the party
receiving the request the impression that the requesting party wants all ESI ever created. When
the responding party uses such language in objections, the requesting party may be left with no
idea what the responding party is willing or able to produce, or not produce. If the objections
contain this boilerplate verbiage, the requesting party may be unable to discern with any
specificity the putative justification for the responding party’s objection.
The information needed to tailor document requests to seek information relevant to the
claims, causes of action, and defenses at issue in the case should be part of what the parties
discuss when they “meet and confer” regarding ESI prior to or at the preliminary conference, as
required in all federal courts, and the New York State Supreme and County courts.8 However, in
practice, parties often fail to confer about ESI early in the case, as they should, and in any event
cases evolve as counsel gather more information regarding their respective claims, causes of
action, and defenses. If you cannot appropriately describe the ESI that you seek when you draft
a written request for the production of documents, it is almost always beneficial to pick up the
phone and confer with your adversary in an attempt to ascertain what types of ESI the adversary
maintains, where the information is located, how it is stored, who the relevant individuals are and
any other facts that would assist in specifying the ESI relevant to the claims, causes of action,
and defenses in the action.
There may be instances in which a broad request may be appropriate. In such situations,
requesting counsel should confer with responding counsel to gather facts to state the request or
objection with as much particularity as possible. Conferences among counsel may not always be
successful in this regard, so this Guideline is prefaced with the words “[t]o the extent possible.”
8

Counsel should check the local rules of each court and the rules of each jurist for any specific additional
requirements in this area.
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To the extent such lack of clarity may affect fundamental aspects of the production, such as
issues relating to form or scope, which may affect costs, and no agreement is reached, counsel
should consider seeking judicial intervention before producing ESI. Otherwise, there is a risk
that, after production, the court could order the client to search, collect and produce additional or
different ESI, which may increase costs and waste time.
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GUIDELINE NO. 7: Counsel should agree on the form of production of ESI for all
parties prior to producing ESI. In cases in which counsel cannot agree, counsel
should clearly identify their respective client’s preferred form of production of ESI
as early in the case as possible and should consider seeking judicial intervention to
order the form of production before producing ESI. In requests for production of
documents or subpoenas and objections to requests to produce or subpoenas, the
form of production of responsive ESI should be clearly stated. If the parties have
previously agreed to the form of production, the agreement and the form should be
stated. In any event, counsel should not choose a form of production based on its
lack of utility to opposing counsel.
Comments: Form of production is one of the topics specifically identified as a required subject
matter for parties to discuss prior to the preliminary conference in Rule 26(f) of the FRCP and
Rule 8 of the New York State Commercial Division Rules. It is also an issue to be considered at
a preliminary conference, “where the court deems appropriate,” in civil actions in New York
State Supreme Courts (outside the Commercial Division) and County Courts. If the form of
production is not completely resolved or agreed to prior to or at the preliminary conference, the
Federal Rules give parties the opportunity to address the form of production in the requests for
production of ESI, or the opportunity to object to such form of production in the objections to
those requests.9 In federal court, if there is no agreement to form of production, then ESI must
be produced in the form in which it is “ordinarily maintained” or in a form that is “reasonably
usable.”10 New York State procedural rules do not provide counsel with similar guidance.
Nevertheless, in any case involving ESI, including cases pending in New York State Court, the
parties should attempt to agree to the form of production, or identify their preferred form of
production, before producing ESI or requesting that their adversary produce ESI.
Failing to identify the form of production could have disastrous results. Counsel may
require, where appropriate, that ESI produced by their adversary should be searchable, either full
text or with respect to certain categories such as date, author or recipient, to facilitate the use of
the ESI. The ESI produced by the adversary should be compatible with the requesting party’s
computer system or platform. Imagine receiving the electronic equivalent of a million pages of
documents only to find that the production is not searchable electronically on your client’s
computer system or platform. Counsel using document review applications must make sure that
the format they request or agree to is compatible with their system and that they request whatever
associated information (e.g., a “load file”) is necessary to facilitate electronic review. The client
should understand the issues involved in choosing the form of production and the client, or its
technical personnel, if any and if appropriate under the circumstances, should be involved in the
decision.
The choice of production to be used in any given case is a fact-specific inquiry that
depends on the form in which the ESI is stored, the parties’ respective computer systems, the
9

If a party responding to a request for the production of ESI does not like the form of production requested, it
has the opportunity to object and propose an alternative form. If it fails to do so, then it will effectively have
waived its right to choose the form of production.

10

FRCP 34(b)(1)(C); 34(b)(2)(D) and (E).
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platform to be used to search the ESI, and other relevant facts. There is no general requirement
that ESI must be produced in native format, although many parties insist on that form of
production.11 Producing ESI in native files may not be necessary or appropriate considering the
type of ESI requested and/or the issues in the case. Where appropriate, consideration should be
given to requiring the production of ESI in native format only as to specific categories of ESI.
Moreover, native files present problems relating to Bates Stamping and affixing other kinds of
notation directly on files because affixing a Bates number or other designation on a native file
will alter the native file. These issues may sound like minor irritations, but as the parties start to
take depositions and want to show exhibits to witnesses, identifying and verifying the
authenticity of the exhibits can become difficult when using ESI in native format.
It is important to ensure that the form of production demanded or agreed to does not
require your client to transform native ESI in a way that is unreasonably expensive. Certain
specialized or custom systems may present problems in producing ESI in certain forms. As with
most other e-discovery issues, careful consultation with the client’s IT personnel and, in some
cases, outside experts is critical before reaching agreement on the form of production.
In determining the form of production, parties should also consider whether they want to
request the production of metadata and, if so, what metadata to request.12 Requests for metadata,
like all requests for ESI, must be relevant. Requesting “all metadata” is almost certainly
overbroad, as programs may generate many kinds of metadata that could not possibly be relevant
to a lawsuit. Any request for metadata should be specific enough so that the requesting party can
demonstrate why each field or type of metadata is relevant to the case. In determining what
metadata should be requested from the adversary or produced to an adversary, counsel should
consider: (i) the ability to search by authors, recipients and text, as necessary to identify certain
subject matters and to be able to segregate potentially privileged ESI which was authored by,
sent to, or refers to in-house or outside counsel or discusses legal advice; (ii) whether the court
requires an index of ESI as it corresponds to the requests, and (iii) the list of major players
involved in the case, and other similar issues.
In practice, it is common for parties to produce certain ESI in native file format along
with image files (such as TIFF or .pdf) and searchable text, along with searchable metadata
fields. For example, metadata relating to the date, the author, the recipient, and other aspects of
the information may be produced by both parties.

11

Please see the definitions of Native Files and Metadata in the Glossary.

12

It is not necessary to receive native files in order to receive metadata. Metadata can be extracted and provided
along with the related file in other, more manageable formats.
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GUIDELINE NO. 8: Producing ESI should be conducted in a series of steps, as
follows: (1) initial review; (2) search for and collection of ESI; (3) processing of ESI
to eliminate duplicates and render it searchable; (4) culling the ESI to reduce
volume; (5) review by counsel; and (6) production.
Comments: To be achieved cost-effectively, electronic discovery must be conducted in an
orderly manner. Described below is a process typical of many cases in which substantial ediscovery is undertaken:
(1) The first phase usually involves a high-level, initial review of emails and other ESI
associated with key witnesses. In cases involving a large volume of ESI, this may be
accomplished by taking random samples or by targeting a particularly important but relatively
narrow time period. The potential cost of the process may be roughly estimated by considering
the expected volume of ESI that will need to be searched and reviewed, as well as the sources
from which that ESI will need to be collected. This phase may also involve initial conferences
with opposing counsel, including the “meet and confer” required by the rules of certain courts, to
discuss the scope of preservation and discovery and the form of production. Clients that are
smaller businesses or individuals, or clients in small cases who may choose to have limited
budgets for legal fees and e-discovery, should pay particular attention to agreeing with opposing
counsel to the scope and form of production to avoid incurring unnecessary expense regarding
searching, production and the form of production. They should also seek to agree with their
adversary as often as possible to avoid costly e-discovery disputes and costly e-discovery doovers.
(2) The second phase includes the search for and collection of relevant ESI. If the
parties identified an initial “scope of discovery” during the “meet and confer,” then that would
form the basis for the execution of initial searches across all sources of potentially relevant ESI.
Searches are designed to filter information according to a variety of parameters that are relevant
to the matter, including, for example, key words or phrases, key persons, and dates. To the
extent possible, counsel should seek to agree with opposing counsel as to the searches conducted,
the types of ESI searched and the time period of the search. This process often occurs in
multiple stages as more is learned about what is in the documents and how best to identify what
is relevant.13 Ideally, ESI collected from identified sources would be placed in a central
repository or platform which provides security, protection, and access by authorized parties.
(3) The third phase is data processing. The purpose of processing is to decompress files,
extract metadata from files, eliminate duplication (“deduplication”), and prepare the collected
information for loading into a document review software tool so that the information may be
searched and reviewed by counsel. This process may include creating image files such as TIFF
or PDF and text files from scanned images using OCR software.

13

Electronic searches may not be possible prior to collection and/or processing. The extent of electronic
searching that is possible at this stage depends on what tools are available and what sources of ESI need to be
searched. Thorough electronic searching may have to wait until a broad scope of ESI is collected and/or
processed, after which ESI can be loaded into a review tool that allows robust searching of the processed ESI.
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(4) After processing, further trimming of the data, sometimes called “culling,” is usually
required. This process involves more refined searches, filtering, and queries used to reduce the
volume of ESI and create a set of potentially responsive documents for detailed review. The
reality is that culling can take place at various points in the process as additional information is
acquired that allows counsel to “zero in” on a more precise set of data relevant to the matter.
(5) The fifth step, universally acknowledged as the most expensive part of the process, is
review by counsel. In preparation for the review, the information is organized so that it can be
reviewed by counsel in an efficient, cost-effective manner. Counsel use a variety of document
review software tools or “review platforms” to facilitate the review process. Documents for
review are uploaded to the respective document review platform. The review platform enables
counsel to perform various functions, such as native file analysis, redaction, annotation, and
privilege review, and enables counsel to group or tag documents by designated categories, such
as “Hot” documents, privileged, “further review”, or other categories tied to the specific facts of
the case or the document requests.
(6) Finally, the relevant, responsive, non-privileged ESI is prepared for production. Most
litigation support systems leave the original files intact, but convert the files to TIFF or PDF
while applying the appropriate redactions of privileged or confidential information, and adding
annotation, Bates stamps, headers, and footers. The pages may be printed or stored on a hard
drive in a folder structure. The collection of files typically is placed on a CD, DVD, or USB
hard drive for production or presentation.
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GUIDELINE NO. 9: Parties should carefully evaluate how to collect ESI because
certain methods of collection may inadvertently alter, damage, or destroy ESI. In
considering various methods of collecting ESI, parties should balance the costs of
collection with the risk of altering, damaging, or destroying ESI and the effect that
may have on the lawsuit.
Comments: In e-discovery, computer forensics relates to the science and art of examining and
retrieving ESI from computers and other electronic devices and their associated storage devices,
as well as the Internet, using methods validated by legal authorities and designed to facilitate the
admissibility of evidence. In many cases, conducting e-discovery requires special handling
where there is risk of ESI being inadvertently or purposefully altered or destroyed, or because
certain ESI can only be extracted using special forensics techniques. In addition, in certain cases
it is preferable to use an independent expert to avoid questions about whether self-interested
parties may have affected the results.
Contents of storage media may be compromised because the media has degraded or has
been damaged, or because some or all of the content has been deleted accidentally or
intentionally by reformatting, repartitioning, reimaging, or using specialized software to perform
thorough overwrites. Metadata may be altered by the simple act of moving a file to a new
location, as is routinely done using common copying utilities.
To the dismay of many users, most computers do not remove the contents of a file when
it is deleted, either when deleted manually by users or automatically by the system. In most
operating systems, the contents of the file remain on the storage medium, while information
about the file is removed from the file system directory. In some systems, even much of the
metadata remains. ESI will remain on the storage medium until the operating system reuses
(overwrites) the space for new data. Even when extreme attempts have been made to delete
content, or the storage media has been severely damaged, forensics experts have been able to
recover substantial evidence.
An exact copy of a system and all its ESI might be considered an ideal situation for ediscovery practitioners, but is impossible in conditions under which most companies must
operate. Consequently, most ESI resides in systems undergoing automatic operations that can
potentially disturb relevant information. In addition, normal user operations such as opening
files, copying files, sending and receiving files, or turning a computer on or off can compromise
the metadata of an electronic document.
Forensic experts and e-discovery practitioners are guided in any particular ESI
acquisition situation by the circumstances and requirements of that particular situation, such as
agreements reached among the parties, relevance and importance of ESI, cost and time
constraints, potential business interruption issues, and claims of privilege. Aside from these
circumstances and requirements, forensic experts and e-discovery practitioners need to be able to
represent that they have taken all reasonable steps to ensure that all captured content has been
preserved unaltered.
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It is critical to document each step in the acquisition of ESI, to respond to challenges
or inquiries as well as to support admissibility.
It is possible that some potential sources of ESI are disregarded simply because
employees believe that potentially relevant content has been deleted or that the storage medium
has been damaged, is degraded, or is otherwise not accessible for other technical reasons.
However, because of the possibility that employees or witnesses may not have considered all of
the technical factors, and because of the demonstrated success of forensics experts, thorough
inquiry should be made with respect to all media (including information acquired via the
Internet).
Because of budget or other constraints, some clients may prefer to perform computer
forensics using internal IT staff familiar with information or network security. There are some
important issues to consider before doing so. IT staff may not have the kind of in-depth
knowledge, experience, or tools appropriate to perform computer forensics in an e-discovery
context. Handling ESI for purposes of legal proceedings is a specialized field with specialized
technology. IT staff may also not have the time to conduct e-discovery given their other
commitments to ensure the IT operations of the business. In addition, they are not independent,
and accordingly the original evidence is being handled by a party with an interest in its contents
and its relation to the outcome of the litigation.
Organizations seeking to handle collections internally will need to devote significant
resources to training and dedicating personnel to perform computer forensics. A significant
investment will also be required in the software and hardware tools necessary to handle ESI
properly from an evidentiary standpoint. Nevertheless, in many civil litigations, less expensive
methods of collection may be perfectly acceptable. Lawyers and their clients need to assess their
appetite for risk based on the adversary, the nature of the threat, and the potential exposure to the
business in terms of reputation and monetary liability.
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GUIDELINE NO. 10: Parties may identify relevant ESI by using technology tools
to conduct searches of their ESI. In most cases, parties may search reasonably
accessible sources of ESI, which includes primarily active data, although if certain
relevant ESI is likely to be found only in less readily accessible sources or if other
special circumstances exist, less readily accessible sources may also need to be
searched. The steps taken in conducting the search and the rationale for each step
should be documented so that, if necessary, the party may demonstrate the
reasonableness of its search techniques. Counsel should consider entering into an
agreement with opposing counsel, if appropriate, regarding the scope of the search
and the search terms.
Comments: Search is an iterative process in the effective execution of e-discovery, including
the process of identifying and reviewing ESI for relevance, privilege and other reasons. It is the
key means of reducing the substantial volume of ESI to a smaller set of relevant, responsive and
producible information and documents.
As a general matter, counsel should search for ESI in those sources most likely to contain
relevant information and the scope of the search should be reasonable, considering the
circumstances of the case and the client’s computer systems and document retention policies.
Sources may include, among many other things, desk tops, laptops, hard drives, servers, home
computers, handheld devices, removable media, such as CDs, DVDs and flash drives, and
sources of voice mail. Initially, the search for relevant ESI should be conducted from current
data files. However, where other sources contain non-cumulative and relevant ESI, they may
also need to be searched. For example, if the party has reason to believe that certain relevant ESI
may only be located in a less readily accessible source, such as backup tapes, then that client may
need to search the tapes. In the ordinary case, unless the opposing party shows good cause why
ESI from sources that are particularly burdensome to access should be produced, and the court
orders the party to produce ESI from such sources, at least as an initial matter, the party need not
search those sources.
In most cases, if one party requests the other to search sources that are disproportionately
burdensome to search under the circumstances, the searching party should consider requesting
that the costs of such a search be allocated or shared among the parties. In requesting that
opposing counsel search less accessible sources, counsel should be prepared to receive a
reciprocal type of request from opposing counsel to produce additional ESI from less accessible
sources, depending on the facts of the case. In determining whether a review of ESI from less
accessible sources is justified under the circumstances, counsel should weigh the cost and other
burdens incurred in searching less accessible sources against the likelihood of finding relevant
evidence.
Because of the complexity of most IT infrastructures and the massive volume of potential
ESI frequently encountered in complex cases, the most effective way to perform a search is
through application of automated tools. Search software tools provide techniques that enable
reduction of ESI based on selected criteria. However, lawyers must understand the limitations of
search tools if they are to be confident that they have identified all of the documents and
information they are required to produce. There are always sources of ESI or types of files that
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search tools may not be able to reach effectively, and there are often search parameters that
search tools cannot execute or may not execute depending on the form of the ESI. Counsel
should stay informed as to the most current search tools available, as new developments in
technology may affect the cost of searches and therefore the cost of e-discovery.
There are a number of considerations related to conducting searches, including the scope
of the search, the objectives of the person performing the search, the search criteria used, the
capabilities of the software, and the interpretations of the results of the search. The legal team
should work with someone thoroughly knowledgeable about the search protocols and tools and
their application to the sources under consideration in conducting the search. The various
aspects of the search should be documented, with an explanation as to why each step was taken
(or not taken). It may be necessary later in the legal process to provide affidavits certifying the
accuracy and comprehensiveness of the search methods used and/or explaining the search
methods.
The most common approach to searching is through the use of keywords. This is a
simple method in which a person enters selected words into a text field of the search program,
the search program searches through a list of documents or ESI, and returns a list of the ESI
containing the search terms that were entered. Keyword searching can be effective in
minimizing the quantity of producible records, which can in turn reduce the cost of generating a
review database. Keyword searching identifies documents and ESI in which a search term
appears, but cannot determine the relevance of the document to the subject being researched. In
addition, keyword searches must rely solely on the specificity of the terms used in the search,
and cannot “learn” through use. Because of inherent limitations, keyword searching tends to
return more documents than necessary in some situations and fewer in other situations.
Consequently, it should be used in conjunction with other search techniques.
There are a variety of search techniques that expand on simple keyword searches to
provide more robust and useful results. Some of these techniques are used during the collection
of ESI, while others are more appropriate during data processing or review and analysis. A list
of common search techniques, including Boolean searches, “clustering” and “concept
searching,” fuzzy searches and others, are defined in the Glossary.
One common practice is for counsel for both parties to attempt to enter into an agreement
regarding the scope of the search and the search terms. In many New York State Courts and in
federal court, counsel for both sides are obligated to confer regarding e-discovery issues, and one
result of this meet and confer may be a written agreement regarding each party’s search process,
or a search protocol. In the protocol, counsel may agree to the list of each party’s custodians
whose desktops (and other sources of ESI), should be searched. If the client’s IT infrastructure is
organized in a different manner, the parties may agree, for example, which server(s) or
platform(s) each party would search. Counsel may further agree to the search terms to be used
by each party. Entering into such an agreement may reduce the probability that disputes
regarding the search process would develop later.
Decisions regarding the choice of the custodians or servers and the search terms should
be documented. This is to enable the party, at a later date, to be able to justify the decisions
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made and to be able to explain why the choice of the custodians or servers and search terms was
reasonable. Before finally agreeing to search terms or a list of custodians, counsel should
conduct a test search to determine whether relevant ESI is likely to be identified by using the
proposed search protocol. The list of custodians and/or the search terms may need to be revised
and refined before an effective search is achieved. The terms of the effective search should form
the basis of the parties’ agreement.
Although electronic search techniques and technology can be highly effective and in any
event are necessary given the staggering volume of ESI, human error in implementing searches
is always possible. Search results, therefore, should be tested after the search has been
conducted to verify that the search was complete, accurate, and identified relevant documents.
Specifically, the party should verify that some of the relevant documents it has already identified
are included in the search results. Flawed searches can create issues potentially harmful to the
producing party, including providing a basis for sanctions. Tests of search results should also be
documented for later use, if necessary.
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GUIDELINE NO. 11: Counsel should conduct searches using technology tools to
identify ESI that is subject to the attorney-client privilege, the work product
immunity and/or material prepared in anticipation of litigation. Counsel should
document its privilege searches and verify the accuracy and thoroughness of the
searches by checking for privileged ESI at the beginning of the search process and
again at the conclusion of the process. To avoid the situation in which an
inadvertent production of privileged ESI may possibly be deemed a waiver of the
privilege, counsel should consider, as appropriate, entering into a non-waiver
agreement and having the court incorporate that agreement into a court order.
Comments: Once a set of potentially responsive ESI has been identified, counsel should use
automated tools and applications in the same manner discussed above to search that set of ESI to
identify and withhold, as applicable, any communications subject to the attorney-client privilege,
the work product immunity, material prepared in anticipation of litigation and/or any other
privileges or immunities that may be involved in the case. In formulating an effective search,
counsel should confer with the client and review at least a sampling of the ESI to ascertain,
among many other things: (i) the names of all lawyers involved in the underlying facts of the
case; (ii) the relevant dates on which the client began to consult with its counsel; (iii) topics of
privileged communications; and (iv) any other unique facts relating to the privileged
communications. As the ESI is reviewed, additional facts relating to the privilege may be
discovered and may require that additional searches be conducted. After all necessary searches
are conducted, counsel should check and verify the effectiveness, completeness and accuracy of
the searches. Counsel may have to demonstrate to the court at a later date that counsel took
reasonable steps to identify privileged communications.
Whether the case is pending in federal court or New York State Court, counsel should
consider, as appropriate, entering into a non-waiver agreement with opposing counsel and/or
having the court incorporate that agreement into an order, as provided in Federal Rule of
Evidence 502. The ever expanding volume of ESI that lawyers must review for privilege may
increase the probability that an inadvertent production of privileged information may occur. For
this and other reasons, Rule 502 was added to the Federal Rules of Evidence. Rule 502(b)
provides that any disclosure of a privileged communication in a case pending in federal court
will not “operate as a waiver” if the disclosure was inadvertent, if the client took “reasonable
steps” to prevent the disclosure, and if the client promptly took reasonable steps to inform the
opposing party of the disclosure and request return of the privileged information. Taking
“reasonable steps” may likely include some method of verifying and checking on the
effectiveness, completeness, accuracy and quality of the searches for privileged communications.
Among other methods, this may involve searching for known privileged communications among
the documents to be produced prior to production or conducting other similar checks. Should a
privileged communication be inadvertently produced, counsel may have to submit an affidavit to
the court explaining the process it used in searching for privileged ESI, including verifying that
the searches for privileged information were thorough and accurate, in order to secure a ruling
that the production was inadvertent and does not constitute a waiver of the privilege.
In addition, Rule 502(d) and (e) provide that, if the parties enter into an agreement
providing that inadvertent production of privileged information shall not constitute a waiver of
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the privilege, and the court incorporates that agreement into a court order, that order is binding,
not only on the parties to the instant litigation, but also on non-parties in other actions brought in
either federal or state court. See Fed. R. Evid. 502(d) and (e). The drafters of Rule 502 reasoned
that it would be unlikely that parties would actually reduce the costs of their pre-production
review of privileged information if the non-waiver agreement or court order referenced in Rule
502 only applied to the instant litigation, and if a non-party could use any inadvertently produced
privileged communication against the client in another lawsuit. Therefore, the Rule provides that
the inadvertent production does not constitute a waiver of the privilege in the federal court
proceeding in which it occurred or in any other action pending in federal or state court (including
New York State Court).
There is no equivalent to Rule 502 in New York State Courts. The ethical rules
applicable in New York provide that if a lawyer receives a document that may be privileged and
the lawyer “knows or reasonably should know that the document was inadvertently sent,” the
lawyer “shall promptly notify the sender.” Rules of Professional Conduct, R. 4.4(b). There is no
obligation to refrain from reviewing the information or to return the document. Therefore, in
cases pending in New York State Courts, counsel should consider entering into a non-waiver
agreement and requesting the court to incorporate the non-waiver agreement into an order,
although that order would not be subject to Rule 502(d) and would not be controlling in other
actions. A non-waiver agreement or an order would provide protection for an inadvertent
production which is not otherwise provided by New York law.
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GUIDELINE NO. 12: Counsel should take reasonable steps to contain the costs of
e-discovery. To that end, counsel should be knowledgeable of developments in
technology regarding searching and producing ESI and should be knowledgeable of
the evolving custom and practice in reviewing ESI. Counsel should evaluate
whether such technology and/or such practices should be used in an action,
considering the volume of ESI, the form of ESI and other relevant factors.
Comments: The volume of ESI involved in preservation and discovery substantially increases
the costs of litigation. The lion’s share of these costs is incurred during the review phase of ediscovery, when lawyers review ESI to identify relevant information for production, designate
privileged information and documents for withholding, categorize information for use in
depositions, and otherwise review the ESI. Clients incur additional costs in identifying,
searching, preserving, collecting, extracting, loading and preparing ESI for production. These
costs can be substantial where the volume of ESI possessed by the client is significant.
The aggregate cost of e-discovery can be most effectively controlled by implementing
proactive programs, such as document retention policies, hold and collection procedures,
adjustments to IT practices, user education and other measures beyond the scope of these
Guidelines. For example, proper implementation of an effective document retention policy
pursuant to which a client, in the ordinary course of business when no legal hold is in place,
retains only ESI that it needs for business purposes and discards non-useful ESI that it has no
obligation to retain, may reduce the volume of ESI in the client’s records. This may reduce the
cost of searching those records through e-discovery. But in practice, many litigators are
contacted by or introduced to a client after litigation is anticipated or has commenced and the
duty to preserve ESI has been triggered. Proactive programs involving the deletion of ESI in the
ordinary course of business should be suspended once litigation is anticipated or pending.
Technical developments may be used to help reduce the cost of review and improve the
accuracy of the review. Computer software, if implemented and effectuated properly, can
identify relevant documents as well as, if not better than, human review of each document and
may be more accurate and more cost-effective than traditional, manual document review.
Individual clients and small businesses, and clients involved in cases in which the amount
in controversy is not substantial, should attempt to contain the costs of e-discovery by attempting
to agree with counsel at the preliminary conference to limit e-discovery as much as reasonably
possible given the facts and circumstances of the case. For example, the parties may agree to
limit the number of custodians whose ESI is produced, the parties may agree to the form of
production and the search terms to be used, and the parties may agree to produce ESI, at least
initially, only from the most convenient, least expensive and least burdensome sources.
If a client seeks to work with a vendor or if counsel determines that retaining a vendor is
necessary to produce, safely and effectively, the volume of ESI involved in the particular case,
counsel should proceed with care. The process of “handling” ESI for legal compliance purposes
is the subject of ongoing technical research and development, with vendors racing to outdo each
other in selling their product’s effectiveness and value. Lawyers should be careful not to advise
clients regarding a vendor’s products without adequate research and experience. In many cases,
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consideration should be given to having the client retain the vendor directly. Counsel and
vendors should clearly demarcate their respective responsibilities with respect to the production
of ESI to achieve cost efficiencies and avoid mistakes.
Research has shown that whether ESI review is performed by humans or by computers,
relevant information may be overlooked and not produced, and irrelevant documents may
“infect” productions. Thus, lawyers should consider focusing on improving the process used to
identify relevant ESI and focusing on testing that will validate the results of the process.
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GUIDELINE NO. 13: Parties should discuss the expected costs and potential
burdens, if any, presented by e-discovery issues as early in the case as possible. If
counsel expects that the client will incur disproportionate, significant costs for ediscovery or that e-discovery will otherwise present a financial burden to the client,
counsel should endeavor to enter into an agreement with opposing counsel to
allocate the costs of e-discovery or, if necessary, seek a court order as early in the
case as possible and before the costs are incurred, allocating the costs of e-discovery
and identifying which party pays for what e-discovery costs.
Comments: Issues relating to the sharing or shifting of the costs of e-discovery usually do not
arise when both parties to a litigation are of the same size or financial means, or are seeking
similar amounts and/or types of ESI. However, when there is a divergence between the parties
and one party believes it can demonstrate that it will incur a disproportionate share of the costs of
producing ESI, that party: (i) should consider seeking the agreement of opposing counsel to
share the e-discovery costs; or (ii) should consider making an application to the court for an
order that the costs should be allocated between the parties. It is unlikely that the opposing party
would agree to assume additional costs of e-discovery absent a court order, but certain
circumstances may result in such an agreement and some courts require counsel to try to resolve
discovery disputes with opposing counsel before making an application to the court.
A request for an order allocating costs of e-discovery should be made as early as possible
in the litigation, such as at the preliminary conference or at an early status conference or, if
necessary, by motion. If possible, the request should be made before such costs are actually
incurred. The application may be based on proof of any facts that increase the cost of ediscovery, such as, the excessive cost of review or recovery of ESI which is stored, for instance,
on backup tapes, or opposing counsel’s overbroad request, or a request for ESI from too many
custodians. The moving party may seek an order, for example, directing that e-discovery costs
should be allocated or shared by the two parties, or that a portion of the costs should be shifted to
the opposing party, or that discovery should be conducted in phases, or tiers, with the production
of ESI that is less expensive to produce occurring first, and any additional, more expensive
production from other sources occurring only if the opposing party demonstrates it is necessary.
The motion should be supported by a detailed analysis of reasons why the moving party should
not assume such a financial burden. Where appropriate, consideration should be given to
providing an expert affidavit explaining the technical reasons why the e-discovery is so
expensive. Counsel should be prepared that a court may not immediately decide the issue of cost
shifting and may adopt a “wait and see” approach, by denying the party’s application, without
prejudice to submitting the application at a later date, such as at the close of discovery, or at or
after trial.
The rule regarding the allocation of e-discovery costs is different if the case is pending in
federal court versus New York State Court. In federal court, the party producing the ESI
generally pays for the cost of production. This general rule is altered if there are special
circumstances, a court order or a party agreement. But in New York State Court, as between
parties, the CPLR has no rule specifically mandating cost-shifting. Nevertheless, some courts
have found that the “New York rule” is that the party requesting the ESI generally pays.
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However, decisional authority also exists in New York that each party should bear the cost of its
own production.
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GUIDELINE NO. 14: Courts may issue sanctions for spoliation, or the intentional
or negligent destruction or failure to preserve relevant ESI.
Comments: Courts have ample authority to issue sanctions for spoliation arising from specific
rules or broad inherent authority. Moreover, courts have wide latitude to determine the type of
sanction for spoliation in any given case -- regardless of whether the spoliator intentionally
destroyed evidence or did so through inadvertent negligence. Sanctions for spoliation have
included, for example:
monetary fines against the client and/or counsel, including but not limited to
payment of attorneys’ fees;
adverse inference instructions to the jury (e.g., instructing the jury that it may
assume that the lost evidence was harmful to the spoliator);
evidentiary preclusion; and,
striking a pleading or granting a default judgment against the spoliator.
Typically, courts will weigh the prejudice to the other party and the degree of culpability of the
spoliator in determining whether and how to sanction spoliation. For the practitioner, this means
that it is critical to go beyond simply establishing spoliation and use any means available to show
the relevance of the lost evidence. Given the obvious difficulty in proving the relevance of
information that no longer exists, some creativity may be required. The greater the degree of
culpability, the less courts are likely to require in terms of showing relevance.
Establishing a sound litigation hold process, as discussed in detail above, is the best way to avoid
a spoliation disaster. However, it may also be important in showing good faith if spoliation does
occur despite the best laid plans. Conversely, exposing the inadequacies in an adversary’s
process -- or the lack thereof -- is an effective way to show the court that the spoliator had no
regard for ESI preservation.
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GLOSSARY14
A
Adobe Acrobat—From Adobe Systems Incorporated, Acrobat is the leading program for creating and viewing
PDF files—available in a free version and Professional version that enables file conversion, search, tagging, and
other functions, and allows use of third-party add-ons.
Application Server—A server dedicated to processing applications, such as, for example, accounting systems.
Also see Server.
Application Service Provider (ASP)—Third party that provides hosting services for a variety of information
processing functions, and within e-Discovery, a portion or all of the functions related to the e-Discovery lifecycle.
Also see Hosting and Service Bureau.
Archival Storage—Long-term storage of essential information under strict environmental and security
parameters, but not requiring immediate access.
Attachments—Attachments fit two categories—True Attachments and Physical Attachments. True attachments
are created by an author or custodian and referred to in the cover or parent document, such as an email with an
attachment for example. Physical attachments are bound, clipped, or stapled without any reference by the author or
custodian to the attachment. Also see Unitization.
Audio File—A file containing analog or digital sound elements, which can be played (heard) through an output
device.
Auditability—The transparency, openness, or receptiveness of a system or process to being examined, with
inherent features such as logs that facilitate the examination process.
Audit Log/Trail—Chronological record of selected information such as computer user activity for example
that might include logins, logouts, files accessed, actions performed, and communications in and out.
Automated Litigation Support (ALS) Systems—ALS Systems are the application of specialized software
programs to facilitate execution of functions within the e-Discovery lifecycle. ALS Systems are considered essential
to the effectiveness of performing required functions and achieving objectives within the e-Discovery lifecycle.
B
Backup Storage—Exact copy of ESI stored separately from the original to serve as a source for recovery in the
event of a system problem or disaster.
Backup Tape—Magnetic tape used to store backup copies of ESI.
Bates Number—A unique serial number electronically impressed on every page of a document collection.
Often used in conjunction with a suffix or prefix to identify the producing party, the case, or other relevant
information. Bates numbering was originally done by manually stamping the numbers onto hard copy originals.
Best Practices—Methods generally accepted and promulgated within an industry as being superior over others.
Bibliographical or Objective Coding—Recording objective information, such as date created, author,
recipient, and copies, from electronic documents and associating that information with a specific electronic
document.
Blowback—A hard copy set of documents printed from digital images, and usually produced in a batch from a
coded database that enables automatic sorting and grouping of the documents.
Boolean Search—Use of logical operators such as “and”, “or”, and “not” to include or exclude terms from a
search. Also see Proximity Search.

14

Reprinted from ESI Handbook: Sources, Technology and Practice, written by Adam I. Cohen and Edward Kalbaugh,
Wolters Kluwer Publishers, 2009, with permission from Wolters Kluwer Publishers.
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Broadband—Designation for communication networks, such a fiber optics, having higher throughput than
other networks.
Burn—Copying files to a removable media, usually a CD or DVD.
Byte—Consists of 8 bits as the basic capacity measurement for most computer data, and increases in increments
of 1,000 expressed as Kilobyte, Megabyte, Gigabyte, Terabyte, Petabyte, Exabyte, Zettabyte, and Yottabyte. Also
see Chapter 5, Overview of File and Storage Systems, for Table of Storage Capacity.
C
Cartridge—See Tape Cartridge.
Case Management Services—A type of litigation support service to help prepare lawyers, law firms, and legal
departments to try a case. Specific services may include interviewing witnesses, document review, and case
preparation.
Case Management Software—Litigation collaboration software that helps law firms and third parties prepare
for and manage a case.
CD (Compact Disc)—A type of optical disc storage media that includes read only (CD-ROM), write once then
read only (CD-R), and write multiple/read multiple (CD-RW).
Certificate—Electronic affidavit vouching for the identity of the transmitter. Also see PKI Digital Signature.
Chain-of-Custody—Documentation and testimony regarding the possession, movement, handling, and location
of evidence from the time it is obtained to the time it is presented in court; used to prove that evidence has not been
altered or tampered with in any way; necessary both to assure admissibility and probative value.
Child—See Parent/Child.
CIO—Chief Information Officer.
Clawback Agreement—Agreement between parties to a litigation outlining procedures to protect against
waiver of privilege or work product protection due to inadvertent production of documents or information.
Client—Any computing device that requests a service of another computer system. A Thin Client is a wired or
wireless device that depends on a host for application processing. A Thick Client is a wired or wireless device that
may request a service of another computer system, but also has its own computing capability.
Cloud Computing—Accessing files or using software through the Internet, generally via a service provider.
CMS—Content Management Systems are collaboration systems used to manage the creation and
communication of corporate documents.
Coding—The inclusion of bibliographical information about each document into an automated litigation
support program so that an affidavit or list can be produced in compliance with applicable rules. Coding also enables
sorting and grouping in line with relevancy and privilege review. Coding usually includes the following basic
information: Author, Bates Number, Date, Document title and type, and Recipient.
Coding Manual—Document providing instructions and information related to the coding function performed
within the review process of e-Discovery. Also see Coding.
Collection—Process of harvesting ESI from various sources for processing and review phases e-Discovery.
Compliance (Management)—Process of adhering to policy, legal, or regulatory requirement.
Compression—Process for reducing the size of files to reduce storage space and bandwidth required for access
and transmission.
Computer Forensics—See Forensics.
Computer Memory—See RAM.
Concept Search—Taking into account the context within which search words appear to ascertain meaning.
Also see Search.
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Contextual Search—Searching ESI whereby the surrounding text is analyzed to determine relevancy. Also see
Search.
Correlation Search—A statistical method (Latent Semantic Indexing and Analysis) for finding the underlying
semantic relationship of terms and their correlation, whereby the presence of one or more terms could confer
significance to a document. A common example would be the relationship of words like law, lawyer, attorney, and
lawsuit as representative of a shared meaning. Correlation search enables grouping and clustering of ESI into
meaningful categories.
CSO—Chief Security Officer.
Culling—Removing documents from collections to be produced or reviewed. Also see Harvesting.
Custodian—The owner or person responsible for safekeeping of ESI.
D
Data—For practical purposes, the building blocks of ESI. Technically, data also includes elements that reside in
many places within computing and storage devices, not accessible to users, such as program code, for example. Also
see Data Element and ESI.
Data (Database) Administrator—IT person responsible for maintaining databases.
Database—The term database commonly refers to a collection of records and the software (database
management system) used to manage user interaction. Technically, a database and a database management system
are separate entities. There are a variety of database structures from which ESI is obtained, including Data
Warehouse, Dimensional, Flat, Hierarchical, Network, Object, and Relational. (See Chapter 8, Databases, for a
definition of each type of database.)
Database Server—A server optimized for database transactions.
Data Element—A combination of characters or bytes referring to one separate piece of information, such as
name or address.
Data Sampling—Method of examining a statistically representative portion of ESI to determine how much of a
universe of ESI is responsive.
Data Warehouse—Special form of large-scale dimensional database optimized for intensive queries of diverse
business data elements analyzed and used to derive business insights and intelligence.
Deduplication—Deduplication is a software or hardware-based process for identifying exact or near-duplicate
files within a collection, and only storing the original and any changes to the original. This eliminates file
redundancy, reduces storage volume, and reduces the time required in discovery of ESI. Vertical deduplication
locates duplicates within the records and information of a single custodian, while horizontal deduplication applies
globally across all custodians. Also see Near Deduplication, Block-level Deduplication, and Single Instance Storage.
Deleted Data/File—ESI residing on media space that has been designated as available for reuse. The deleted
ESI remains intact until it is overwritten. Deletion may be automated or manual and intentional or unintentional.
Deliverable—A project management term used to describe a tangible work product.
Digital Fingerprint—Fixed-length hash code that uniquely represents the binary content of a file. Also see
Hash.
Digital Signature—See Certificate and PKI Digital Signature.
Directory—A simulated file folder or container used to organize files and directories in a hierarchical or treelike structure.
Disc Drive—See Hard Drive.
Disc Mirroring—Process for protecting ESI by storing an exact copy of ESI on a second storage media during
storage of the original ESI. Also see Mirroring.
Document Classification—Using a field bibliographical coding to group documents into categories such as
correspondence, memo, report, and article for example.
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Document Lifecycle—Phases inclusive of the functions to create, communicate, modify, store, retrieve, and
destroy.
DoD 5015—Department of Defense standard for records management.
DVD (Digital Video Disc)—A type of optical disc storage media that can be written to and read from. DVDs
are faster, have larger capacity, and support more data formats than CDs.
E
e-Discovery—The preparation, preservation, collection, processing, review, and production of evidence in
electronic form in response to business, regulatory, or legal requirements. e-Discovery is also sometimes referred to
as EDD (Electronic Data Discovery).
e-Discovery Process Lifecycle—Phases inclusive of the functions: Preparation, Search/Collection, Processing,
Culling, Review/Analysis, and Production/Presentation.
e-Discovery Readiness Program—The process and initiatives (projects) to ensure adequate preparation for and
optimization of the e-Discovery process.
e-Discovery Response Team—Team formed to execute e-Discovery requirements in response to investigation
or litigation.
e-Discovery Vault—A secure, central repository for storage of discovered ESI, that is accessible by authorized
users.
Email (Electronic Mail)—An electronic messaging system for communicating information and attached
documents to one or more parties. Emails consist of addresses, header information, the message body, attachments,
and metadata.
Email Administrator—IT person responsible for maintaining email systems.
Email String/Thread—Series of emails linked together by email responses and forwarding, often treated as a
single document.
Encryption—A protection process using complex algorithms to render the contents of a message or file
unusable or unintelligible to computers or persons not authorized to use/read it.
Encryption Key—A data value that is used to encrypt and decrypt data.
Endorser—A small printer in a scanner that adds a document-control number or other endorsement to each
scanned sheet.
ePaper—Electronic version of a document, usually in PDF or TIFF file format.
ESI (Electronically Stored Information)—ESI is the term adopted in Rules 26(a)(1), 33, and 34 of the Rules
of Civil Procedure, Amended December 2006, to include any type of information that can be stored electronically,
and to acknowledge that electronically stored information is discoverable. It is intended to be broad enough to cover
all current types of computer-based information, and flexible enough to encompass future changes and technological
developments.
Exabyte—See Byte.
Exchange Server—A server running Microsoft Exchange messaging and collaboration software. It is widely
used by enterprises using Microsoft infrastructure solutions. Among other things, Microsoft Exchange manages
email, shared calendars, and tasks.
F
File—Collection of ESI stored under a specified name on storage media.
File Conversion—Changing data or a file from one format to another. For example, converting native files
from their original source format to an image-based format such as PDF or TIFF.
File Deletion—See Deleted File.
File Format/Extension—Three characters (usually) following a file name, to designate the type of file, which
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defines how it is stored and used. See the Appendix, File Formats Used Worldwide.
File Server—Computing device optimized to store files for access by multiple users.
File System—Combination of software and logical structures used to organize and manage storage and access
to ESI on storage media.
File System Metadata—System generated metadata stored externally from the ESI and used by the system to
track ESI. Also see Metadata.
Filename—Name of a file excluding root drive and directory path information.
Filtering—See Search.
Fingerprinting—See Forensics and Hash.
Flash Drive—See USB Drive.
Forensic Capture/Copy—A method of preserving the original state of a physical storage media, and copying
the entire contents of the media to preserve files and folders, and all other information on the media, including
deleted files, file fragments, metadata, and other data. Forensic capture applies compression and encryption for
protection and to guard against allegations of spoliation.
Forensics—The scientific examination and analysis of ESI while residing on storage media or after being
retrieved from storage media, in a manner that conforms to legal requirements for evidence collection for use in a
court of law.
FRCP (Federal Rules of Civil Procedure)—Rules that govern civil actions brought in U.S. federal district
courts. Many states enact similar rules.
Full Text Search—Search of ESI for specific words, numbers, and/or combinations or patterns. Also see
Search.
Fuzzy Search—Searches allowing and finding close approximations of words, such as misspellings for
example, often to overcome errors during OCR scanning. Also see Search.
G
Gigabyte (GB)—See Byte.
Governance—Formal oversight of and direction to a process or program by one or more senior persons with
authority.
H
Hard Disk Drive (HDD) Cartridge—Small, removable device containing a hard disk. Cartridge fits into a
docking station connected to computer via USB port.
Hard (Disk) Drive—Storage device consisting of one or more spinning magnetic media platters on which data
can be written and erased.
Harvesting—The process of retrieving and collecting ESI from storage devices/media for processing and
loading to Automated Litigation Support (ALS) Systems.
Hash—A relatively small, unique number representing the unique digital “fingerprint” of data, resulting from
applying a mathematical algorithm to the set of data. The fingerprint may be called hash, hash sum, hash value, or
hash code. Used to validate the authenticity and/or integrity of data.
Hosting—Provisioning of applications, storage, and Internet access by a third party.
HTML (HyperText Markup Language)—Document presentation format used on the Internet that applies tags
to enable Web browsers to display text and images.
HTTP (HyperText Transfer Protocol)—Underlying protocol used by the Internet to define how messages are
formatted and transmitted, and what actions Web servers and browsers should perform in response to various
commands.
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Hybrid Search—Enables search and analytics of structured and unstructured data from single interface without
requiring change in formats. Also see Search.
Hyperlink—Underlying code—represented on screen by underlining words or highlighted graphics—within a
document that redirects to another location when clicked on by a user. Documents that include hyperlinks to
navigate within the document are called HyperText.
I
Identification—One of the first steps in the e-Discovery process, finding discoverable and relevant ESI within
various sources.
Image File Formats—Document images can be saved using different file formats, including JPG, GIF, PDF,
single-page TIFF, or multi-page TIFF. ALS Systems can usually handle a variety of different formats.
Imaging—See Scanning.
Index—A technique used in information systems to enable faster and more efficient search and retrieval of
information in files and databases, typically consisting of a separate file or database of key data elements (dates,
names, keywords, etc.), parsed from a source, with pointers to the original source.
Information Asset (Source) Management—The inventory and tracking of custodians, and the IT devices and
ESI related to them.
Instant Messaging (IM)—Form of electronic communication involving immediate text correspondence
between two or more online users.
Internet—Worldwide, publicly accessible series of interconnected computer networks permitting
communication among users.
Intranet—Private network that uses Internet-related technologies to provide services internal to an organization
or defined infrastructure.
IP (Internet Protocol) Address—Unique address that electronic devices use to identify and communicate with
each other on a computer network using the Internet Protocol. Also see TCP/IP.
ISP (Internet Service Provider)—Business providing access to the Internet for a fee. ISPs may be a source of
ESI evidence through files stored on their servers. Also see Hosting and Service Bureau.
IT (Information Technology) Infrastructure—The people, processes, hardware, network, and software
components collectively used for information processing and management within an organization.
J
Journal—Chronological record of data processing operations. Journals may be used to reconstruct previous or
updated versions of a file. In database management systems, journals are records of all stored data items that have
values changed as a result of processing and manipulation of the data.
Journaling—Copying of sent and received emails in native format to a secondary storage device for retention
or preservation.
JPEG—Compression algorithm commonly used for still images.
K
Keyword Searching—The use of key words and Boolean techniques to search for documents containing
relevant information. Also see Search.
Kilobyte (KB)—See Byte.
L
LAN (Local Area Network)—A group of computers at a single location that are connected via wired or
wireless networks. Also see Network.
Lead Date—The date of a parent document, or if no parent, the document's own date. Lead date is used in a
database as an option to enable chronological sorting of documents by parent, so that any attachments remain in
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chronological sequence.
Legacy Data—ESI residing on outmoded or replaced storage devices for which little or no processing
capability or knowledge remains within the organization, or which has become too costly to maintain effectively.
Legacy System—Outmoded IT components for which little or no processing capability or knowledge remains
within the organization, or which has become too costly to maintain effectively.
Legal (Litigation) Hold—Communication issued as a result of current or reasonably anticipated litigation,
audit, legal, or regulatory matter that suspends the normal disposition or processing of ESI. Hold orders or Hold
notices may also be referred to Preservation, Suspension, or Freeze orders or notices.
Linking—The ability within an ALS System to connect evidence, transcripts, notes, pleadings, websites, and
other documents to each other with hypertext links.
Load File—A data file is a critical deliverable from the scanning/coding function that establishes links between
records in a database and the document image files to which each record pertains. Without a correctly structured
load file, documents and their respective database records will not be in sync.
Lotus Domino—IBM’s enterprise-level server product that hosts Lotus Notes and Web server capabilities.
Lotus Notes—IBM’s enterprise-level collaboration suite that provides email, calendars, custom application
development, database, and Web services.
LRP (Litigation Response Plan)—Developed to guide e-Discovery process.
M
Maintenance Programs—Applications that run at scheduled intervals according to predefined rules to
maintain ESI and IT infrastructure components.
Meet-and-Confer—Meeting between counsels under Rule 26 of FRPC.
Megabyte—See Byte.
Metadata—Metadata provides information about other information sources—origins, usage, authenticity, and
characteristics that provide additional meaning and context, and accordingly is considered discoverable evidence.
Also, vendors may add metadata as a result of processing, most of which is used for process reporting, chain-ofcustody, and ESI accountability. See Chapter 6, Native Files and Metadata.
Metadata Comparison—Comparison of specified metadata as the basis for deduplication without regard to
content. Also see Deduplication.
Metrics—Units of measurement, and specifically within e-Discovery, those discernable units, such as
documents, files, etc., that lend themselves to quantification.
Mirror Image—See Forensic Capture.
Mirroring—Duplication of ESI for backup or to distribute Internet or network traffic among several servers
with identical ESI.
MPEG (1-4)—Various standards applied to compression/decompression of full motion video to digital.
Multimedia—Combinations of video, audio, text, and graphics in digital form.
N
Native Files—The original form in which a document or file is created by a software application. Two good
examples are spreadsheets and word processing documents. Native files contain the content that users see, such as
text and spreadsheet numbers, and information (metadata) about the document that users normally do not see, such
as author and creation date.
Native File Review—A process that requires opening the document in the application in which it was created,
or in a special application capable of supporting native file review.
Natural Language Search—Use of plain language without requiring special connectors or precise
terminology. Also see Boolean Search.
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Near Deduplication—Identification, tagging, or grouping files that do not have the same hash values, but are
similar with minor differences in content and/or metadata. An example would be the various threads in an email
distribution.
Near-Line Data/Storage—Use of offline storage to retrieve information in near real time for online use via
robotics moving storage media (tape cartridges or optical discs) from storage library to read/write device. Also see
Offline Data/Storage.
Network—Two or more computers and other devices connected together for the exchange and sharing of ESI
and resources.
Network Administrator—IT person responsible for maintaining networks.
Network Database—See Database.
Node—Any device connected to a network.
O
Object Database—See Database.
Objective Coding—Manually reviewing a document and completing database fields, such as Bates number,
author, recipient, cc, date, title, type, source, characteristics, and keywords. Objective coding, unlike subjective
coding, does not require the coder to exercise discretion or be familiar with a particular case in order to correctly
code the document. Also see Coding.
Offline Data/Storage—ESI storage in a system outside the online network (network in daily use), and only
accessible by means of the offline storage system, which usually requires manual intervention. Also see Near-Line
Data/Storage, Online Data/Storage, and Storage.
Online Review—Use of an ALS System by one or more persons to perform one or more of the review
functions.
Online Data/Storage—ESI storage in active systems used in day-to-day operations.
Ontology—Collection of categories and their relationships to other categories and to words, and often used to
find related documents when given a specific query.
Operating System (OS)—Software that directs the overall activity of a computer, network, or system, enabling
all other software programs and applications to operate.
Operational Storage—Storage of information in active use for day-to-day operations. Also see Online
Data/Storage.
Optical Character Recognition (OCR) and Optical Word Recognition (OWR)—OCR and OWR are
computerized processes that generate a searchable text file from a digital image or picture file when it is scanned. As
their names imply, OCR recognizes characters, and OWR recognizes words. OCR software compares the shape of
letters in the image with its library of fonts and then generates the appropriate digital letter. Accuracy of OCR is
largely dependent on the quality of the original document. OWR uses multiple OCR engines and compares results to
a built-in dictionary. OWR is more accurate than OCR especially on older or poor-quality originals.
Outlook—Microsoft program that includes email, task management, and a calendar. All data is saved in a
single PST file on the user’s hard disc drive.
Outsourcing—Outsourcing refers to the shifting of work from one organization to another, including from
within an organization in one country to an organization in another country. Within the e-Discovery lifecycle,
Coding is the function most generally outsourced to reduce costs. Also see Service Bureau.
Overwrite—To manually or automatically record or copy new data over existing data, permanently deleting the
original data.
P
Parent/Child—A hierarchical arrangement in which a subordinate entity is the child of a superior entity. An
example would be Microsoft’s file system tree structure, where one folder is the parent and folders under the parent

- 37 13539355.4

699

are child folders. Also, in e-Discovery, parent refers to the first, or cover, document and child refers to documents
attached to the first or cover document.
Parsing—Transforms input text into a data structure suitable for later processing, while capturing the implied
hierarchy of the input. Data may be parsed from one source of ESI to another.
Pattern Recognition/Matching—Pattern Recognition technology searches ESI for like patterns and flags, and
extracts the pertinent data. Pattern matching technology compares one file’s content with another file’s content.
PDA (Personal Digital Assistant)—Mobile handheld device containing common applications for organizing
schedules and work.
PDF (Portable Document Format)—Software from Adobe Systems Incorporated that converts single or
multi-page documents into Adobe’s proprietary format that captures the document’s original formatting features and
enables display across a variety of computer platforms. PDF provides security, navigation tools, search, and other
features that facilitate document exchange.
PDF/A—The International Standards Organization (ISO) PDF specification for the long-term preservation of
archived documents.
PDF Conversion—Converting documents in another file format to PDF.
Peripheral—Any accessory device attached to a computer, such as a disk drive, printer, modem, or to a
network, such as router, or switch.
Petabyte (PB)—See Byte.
PKI (Public Key Infrastructure)—A security arrangement that enables computer users without prior contact
to be authenticated to each other, and to use the public key information in their public key certificates to encrypt
messages to each other.
PKI Digital Signature—A method for providing authentication of any message using the Public Key
Infrastructure. A document or file may be digitally signed using the party’s private signature key, creating a digital
signature that is stored with the document. Anyone can validate the signature on the document using the public key
from the digital certificate issued to the signer. Validating the digital signature confirms who signed it, and ensures
that no alterations have been made to the document since it was signed.
Presentation Process—Phase of the e-Discovery Lifecycle devoted to developing trial presentations.
Preservation—The process of ensuring retention and protection from destruction or deletion of all potentially
relevant ESI. See also Spoliation.
Preservation Letter/Notice/Order—See Legal Hold.
Print Server—Server dedicated to delivering printing services via the network.
Private Network—A network connected to the Internet but isolated by security measures allowing use of the
network only by authorized users.
Privileged ESI—The compilation of ESI identified and logged as responsive and/or relevant, but withheld from
production on grounds of privilege.
Privilege Review—Privilege review is often a combination of automated search and filtering combined with
reading selected documents to determine and flag those considered privileged and to be excluded from production.
Production ESI—The universe of ESI identified as responsive to requests and not withheld on the grounds of
privilege, and exchanged via electronic media. Also see Quick Peek.
Production Number—See Bates Number.
Production Process—Phase of the e-Discovery Lifecycle devoted to “packaging” relevant ESI for delivery.
Project Management—Formal methodology for managing resources to achieve objectives.
Project Plan—One of the first deliverables under project management—defines project components and how
the project will move forward. Also see Deliverable.
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Proximity Search—For text searches, the ability to look for words or phrases within a prescribed distance of
another word or phrase.
PST File Format—Used by the Microsoft Outlook program. Also see Outlook.
Q
Quality Control—Formal method of controlling processes to ensure expected results.
Query—Access to a database to retrieve information.
Quick Peek—A production of ESI made available to the opposing party before being reviewed for privilege,
confidentiality, or privacy, under stringent guidelines and restrictions to prevent waiver.
R
RAM (Random Access Memory)—Hardware in a computer that retains memory on a short-term basis and
stores information while the computer is in use.
Record—Information, regardless of medium or format, that has value to an organization.
Records Management—Human and automated processes related to influencing the lifecycle of records in
accord with business, regulatory, and legal purpose.
Redaction—The “blacking out” of information in documents to be produced. Redaction is usually
accomplished in an ALS System by overlay so the original document image is not altered. Redactions should be
permanent on documents included in final production.
Relational Database—See Database.
Relevancy Screening—The review of documents prior to scanning to eliminate irrelevant documents, using
search tools that can filter out irrelevant files by criteria such as date range, custodian, folder, or in the case of
emails, by date, author, or recipient.
Residual Data—Term generally referring to any information not serving a current useful purpose on a
computer or storage media that may be recoverable using forensics techniques.
Restore—The act of transferring ESI from a backup medium to an online system, and possibly recreation of the
original hardware and software operating environment.
Review—One of the functions within the e-Discovery lifecycle whereby potentially responsive ESI is examined
and evaluated for selection of relevant ESI, including assertion of privilege or confidentiality for example.
ROM (Read Only Memory)—Permanent hardware memory that can be read but not written to or changed,
usually on a chip containing firmware (software on a chip) for starting the computer and running certain imbedded
system programs.
Rule 26 Automatic Disclosure of ESI—Parties in litigation must provide a copy (or description by category
and location) of ESI that will support that party’s claims and/or defenses.
Rule 26 Enhanced Meet-and-Confer Requirements—Parties must meet and confer at the outset of the case to
discuss their plans and proposals regarding the conduct of the litigation, including any issues relating to
preservation, disclosure, or discovery of ESI, including the form in which ESI should be produced and claims of
privilege, or protection as trial-preparation material.
Rule 26 Inadvertent Production of Privileged Information—If discovery information is subject to a claim of
privilege, or protection as privileged trial-preparation material, the party making the claim may notify any party that
received the information of the claim and the basis for it. After being notified, a party is required to promptly return,
sequester, or destroy the specified information and any copies it has and is not permitted to use or disclose the
information until the claim is resolved.
Rule 26 Production of Information “Not Reasonably Accessible”—A party need not provide discovery of
ESI from sources that the party identifies as “not reasonably accessible because of undue burden or cost.” The party
being asked to produce ESI bears the burden of demonstrating the information is not reasonably accessible because
of undue burden or cost. Even if that showing is made, the court may nonetheless order discovery from that party if
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the requesting party shows good cause.
Rule 33 Production of ESI In Response To Interrogatories—Provides the option to respond to an
interrogatory by specifying and producing the business records, including ESI, which contain the answer.
Rule 34 Production of ESI In Response To Requests For Production Of Documents—Requires production
of relevant and responsive, non-privileged ESI,.
Rule 37 Safe Harbor Provision—Remedies for a party’s failure to respond to, or cooperate in, discovery.
Amended Rule 37 provides that, absent exceptional circumstances, a court may not impose Rule 37 sanctions on a
party for failing to provide ESI lost as a result of the “routine, good faith operation of an electronic information
system.”
Rule 45 Subpoena—For third parties to produce designated documents, electronically stored information, or
tangible things in that person’s possession, custody, or control, or permit the inspection of premises.
S
Safe Harbor—See Rule 37.
Sampling—Sampling refers to the process of testing a database or a large volume of ESI for the existence or
frequency of relevant information as an aid in determining whether to perform more extensive searches.
Scanning—Converting text and images of a page of a paper document into a computer file as an image, as
readable text, or as a combination of both.
Search—The use of various automated methods for identifying and finding potentially relevant ESI.
Search and Collection—A phase of the e-Discovery Lifecycle devoted to finding and acquiring potentially
relevant ESI.
Searchable PDF—A PDF document that retains the formatting and looks of the original document, and can be
text-searched using Acrobat or third-party search tools.
Server—A computer on a network that contains ESI, applications, or other services shared by multiple users of
the network on their client PCs. See Chapter 3, Overview of the Information Technology Infrastructure.
Service Bureau—Company that provides services such as scanning and coding to the litigation market. Also
see ASP, Hosting, and Outsourcing.
Situational Assessment—Examination to determine the current state in relation to the desired state, and to
uncover any problems related thereto. Usually followed by a gap-impact-risk (GIR) analysis. Also see GIR Analysis.
Spoliation—The deliberate or inadvertent modification, loss, or destruction of evidence by a party who has
been put on notice of litigation but has failed to take appropriate steps to preserve potentially relevant information.
Steering Committee—A group of stakeholders formed to provide governance and guidance to major programs.
Storage—Placement of information on a storage device for day-to-day use (operational storage) or for disaster
recovery (backup storage) or for long-term retention (archival storage).
Storage Device—Any device, such as a disc or tape drive serving as the host for storage media, capable of
storing ESI.
Storage Media—A medium for storing ESI, including magnetic tape, discs, CDs, DVDs, and solid state
electronics for example.
Structured ESI—Information organized by computer program in a consistent manner to allow manipulation
usually via database structures that enable sorting, searching, and reporting for example. Also see Unstructured ESI.
Subjective Coding—High-level legal analysis of documents in an ALS System that relates each relevant
document to one or more appropriate legal or factual categories or issues as defined by the lead attorney.
Suspension Notice—See Legal Hold.
Synchronization—The ability to merge two or more copies of a database together, preserving rather than
overwriting the latest changes made in any copy.
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System Administrator—IT person responsible for developing and/or maintaining core infrastructure systems,
as opposed to business applications.
T
Tape Cartridge—A plastic housing for a tape reel and the preferred mechanism for use in tape-based storage
systems.
Tape Drive—A hardware device used to store or backup ESI on a magnetic tape.
Tape Recycling—Process of overwriting tapes with new data, usually on a fixed schedule involving tape
rotation.
Tape Restoration—Process for harvesting ESI from tapes for e-Discovery or because tapes are damaged,
obsolete, or difficult to maintain, and storing harvested ESI on alternative media.
Task/Resource Schedule—A project management form used to define the timeline for tasks and people to
complete deliverables. Also see Deliverable.
Temporary File—Files temporarily stored on a computer by Internet browsers and office applications to enable
faster screen display. Forensic techniques may reveal computer usage through examination of temporary files.
Terabyte—See Byte.
Text Messaging—Sending/receiving short messages (160 characters or less) between mobile devices or
computers.
Thread—Usually refers to a series of communications on a particular topic such as might take place with
emails, bulletin boards, or messaging systems.
TIFF (Tagged Image File Format)—A widely used graphic file format for storing bit-mapped images with
different compression formats and resolutions.
Transactional File System—Specialized file system enabling high volume transactions with fault tolerance,
transaction roll back, and audit logging—typically used in financial systems.
Transcript Formats—Discovery and trial transcripts available electronically that can be searched, annotated,
linked, and organized into brief reports in ALS Systems and in dedicated transcript management programs.
Transparency—The inherent feature of a process or system to be easily externally viewed or audited.
Trial Presentation—The display of evidence via computer display at a hearing rather than by way of multiple
photocopies. Full-featured ALS Systems have built-in trial presentation features.
True Attachments—See Attachments and Unitization.
U
Unstructured ESI—Information not easily readable by machine or suitable to a database structure, such as
email content, and audio or video files and unstructured text such as the body of an email or word processing
document. Also see Structured ESI.
USB Drive—Small removable storage device that uses flash memory and connects via a USB port.
V
Validation—Various automated processes used to ensure the accuracy of scanned images and coded
information, and to verify the accuracy of attachment ranges and dates.
Verbatim Coding—Extracting data from documents in a way that exactly matches the information as it
appears in the documents.
Vertical Deduplication—A process through which duplicate documents or information are eliminated within a
single custodial or production document set. Also see Deduplication.
Voice Mail—Recording in a file of analog or digital voice message.
VoIP (Voice over Internet Protocol)—Transmission of voice across an Internet connection, often with limited
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attachments such as images and video.
W
WAN—Wide Area Network.
Web Repository—A Web Repository is part of an ALS System made available for users to perform required
functions of document review via secure connection to the Internet, with no local software required other than a
Web browser.
Web Server—Server specialized for transactions via the Internet.
Workflow—The automation of a function or process whereby ESI or tasks are passed from one user to another
for action according to predefined rules.
WORM Discs—WORM (Write Once Read Many) discs are primarily used to archive information that must
not be altered.
X
XML (Extensible Markup Language)—Specification for enabling users to define their own elements to
facilitate sharing structured data across different information systems, particularly the Internet.
Y
Yottabyte—See Byte.
Z
Zettabyte—See Byte.
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CONSIDERATIONS IN INTERNATIONAL AWARD WRITING
Steven A. Certilman

1) GENERAL CONSIDERATIONS
a) Write a reasoned award, even if it is a brief one
b) Write for enforceability
c) Do justice
d) Develop your own style
2) PREPARING FOR THE DRAFTING PROCESS
a) Familiarize yourself with governing procedural law (the lex arbitri) as it relates to
an enforceable award
b) Familiarize yourself with the award provisions of the governing arbitral rules
c) Familiarize yourself with governing law of any jurisdictions where you have
information that the award is likely to be enforced
d) Re-familiarize yourself with the arbitration agreement to ensure that you take
into consideration any award-related requirements contained therein
e) Determine whether your award is to be a final award, or whether it is an
interim/partial award, or a supplemental award or merely a procedural order.
Then, ensure that it is clear as to which it is
f) Ensure that you have addressed all claims and counterclaims – NO MORE AND
NO LESS
g) Remember that an award is subject to challenge at both the place where it is
issued (the arbitral situs) and the place where it will be enforced
h) Both form and content affect the outcome of a challenge to the award
3) TYPES OF AWARDS
a) Final Awards
i) Usually completes the engagement of the arbitrator
ii) not to be rendered until the arbitrator determines that that his/her
assignment and responsibilities are complete
b) Interim Awards
i) Typically addresses preliminary issues such as jurisdiction, proper law
ii) Also used to effect interim relief (a pre-award remedy). The interim award
for a pre-judgment remedy can generally be taken to court for enforcement
iii) Also often used if the arbitrator determines to bifurcate the hearings
iv) Make sure your governing rules allow it. Generally they do
v) Many state statutes, including CGS § 52-418 et seq. in CT, do not specifically
address partial or interim awards so an Interim Award may not be considered
a final award for purposes of enforceability in court. There may be lack of
uniformity in how the courts address these.
c) Default awards
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i) Should be carefully addressed as courts are most suspicious of them
ii) Be sure to articulate the procedural history

4) BASIC DRAFTING
a) Caption
b) Title of award (Final, Interim etc.)
c) Recitals
i) The arbitration agreement
ii) Method of service and other jurisdictional information
iii) Appointment of arbitrator and date of oath
iv) Particulars regarding default if applicable
(1) Material interlocutory matters such as dispositive motions and decisions.
d) Briefly outline the dispute to give the big picture. Chronologically is often best
but if Terms of Reference have been agreed, that is your guide.
e) Organize and state the material issues and your findings of fact. This is the meat
and potatoes of the award
i) It is often helpful to use the pleadings as a guide
ii) Address the material questions of fact and issues of law in a logical order.
Make findings of fact as you go along and address the legal issues where they
fit in
iii) As a matter of style, some arbitrators include the findings of fact within the
outline of the case
iv) Include references to testimony, documents and other evidence, both
credible and incredible
f) Come to a well founded conclusion on all questions of fact and issues of law
which lead you to the conclusion section
g) Damages and Remedies:
i) Each particular remedy should be tied as a remedy to at least one particular
claim
(1) E.g. dutyÆ breachÆ loss sufferedÆ remedy
ii) See the next section for specifics regarding remedies
iii) Spell out your calculations including the from-to dates and double check
your calculations
iv) Some damages are clearly computable from the contract and others require
the arbitrator to make an assessment of the damages. If you are making an
assessment, indicate the methodology
v) Types of remedies
(1) Monetary damages
(2) Punitive damages and other penalties where appropriate and permitted
(3) Injunctive relief
(4) Restitution/Specific performance
(5) Declaratory relief
(6) Interest

745

h)

i)

j)

k)

(a) Compound or simple? What is the rate? Check the agreement, the
rules and the law
(b) Again, recite the from-to dates
(c) Unless prohibited by the lex arbitri, the governing rules or the
agreement of the parties, you can generally include a post-award
interest rate, with the interest to begin to run on the date after the
date on which the payment of the losing party is due to be made. If
there is one, I always use the rate established in procedural law, such
as the 10% rate for detainer of money in CT.
(7) Costs and fees
(a) Generally, these are party costs, fees of the arbitral organization and
arbitrator fees
(b) Check the lex arbitri and the rules for constraints on allocation
(c) Generally the arbitrator has the discretion to assess the costs in the
manner deemed fair
(8) Attorney fees
(a) Usually a matter of substantive law (the lex contractus) but check the
arbitration agreement
Conclusion
i) Summarizes the award: who is to do what, when. E.g. By reason of the
foregoing, I hereby award the Claimant the sum of Ten Dollars ($10.00) in full
and final settlement of a all claims and counterclaims between/among the
parties herein, such sum to be paid by the Respondent to the Claimant within
fourteen (14) days of the date hereof.”
ii) In the damages area, this might differ if the parties have made preliminary
payments addressing the claims or, in the area of costs if, e.g., one party paid
the costs ands they are being awarded against the other party
iii) To avoid failing to render an award as to some peripheral claim which you
may have discounted but not written about directly, always conclude with
an omnibus disposition clause such as “This Award is intended as full and
final settlement of all claims and counterclaims between/among the parties
herein and all claims not expressly addressed herein are hereby denied.”
Sign and date the award and ensure that if the lex arbitri requires it, the award is
notarized/acknowledged. This may also be important in some jurisdictions
where the award is to be enforced
Deliver the award promptly as required. Determine how many original executed
copies will be required. By default, my preference is to deliver a number of
originals equal to the number of parties plus one for the administrative body.
Assuming that the award may be enforced outside of the seat, add something to
the following effect:
“This Award is a final award. It is effective immediately, without the necessity of further
hearings and can be confirmed in any court having jurisdiction. The hearings have been
declared closed and all claims with respect to which there has been no express
disposition herein are denied. The seat of the arbitration is New York, U.S.A.”
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l) You MUST include a statement that: “This award is made at xxxx (the seat of the
arbitration).”
5) ADDITIONAL CONSIDERATIONS
a) Dissenting opinions
b) Res judicata
c) Effect on third parties
d) After the award is rendered, further communication with the attorneys or
parties is not ethically permitted.
e) Functus officio
6) FOR ANOTHER DAY
a) Challenges to the award
b) Post award requests such as amendments, reconsideration, articulation
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Reasoned Awards in
International Commercial Arbitration:
Embracing and Exceeding the
Common Law-Civil Law Dichotomy
S.I. Strong*
ABSTRACT
Over the last few decades, international commercial arbitration has become the preferred means
of resolving cross-border business disputes. The popularity of this particular device is due to a
number of uniquely attractive features ranging from the mechanism’s sophisticated blend of
common law and civil law procedures to the routine use of reasoned awards. As a result,
international commercial arbitration does not resemble domestic arbitration so much as it does
complex commercial litigation.
Although international commercial arbitration is considered a highly mature form of
dispute resolution, very little information exists as to what constitutes a reasoned award in the
international commercial context or how to write such an award. This situation is becoming
increasingly problematic given the rising number of international commercial arbitrations that
arise every year, the expansion and diversification of the pool of potential arbitrators, and the
significant individual and societal costs that can result from badly written awards.
This Article provides the first-ever in-depth analysis of the reasoned award requirement
in international commercial arbitration. In so doing, the discussion draws heavily on the large
body of material involving reasoned rulings in both common law and civil law courts and
considers whether and to what extent those criteria apply in the arbitral context. As a result, this
Article not only provides useful information to those seeking to better their understanding of the
reasoning requirement in international commercial arbitration, it also provides key comparative
insights into the judicial process in both common law and civil law legal systems.
Much of the analysis focuses on theoretical concerns relating to reasoned decisionmaking in judicial and arbitral settings. However, the discussion also incorporates a strong
practical element. As a result, this Article is relevant not only to specialists in international
commercial arbitration but also to judges involved in enforcing reasoned awards domestically or
internationally, scholars studying arbitral and judicial decision-making, and domestic arbitrators
seeking to understand the parameters of a reasoned award under national law.
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I. INTRODUCTION
Unlike many types of domestic arbitration where unreasoned awards (often called “standard
awards”) are the norm, international commercial arbitration routinely requires arbitrators to
produce fully reasoned awards.1 However, very little information exists as to what constitutes a
reasoned award in the international commercial context2 or how to write such an award.3 This
lacuna is extremely problematic given the ever-increasing number of international commercial
arbitrations that arise every year4 and the significant individual and societal costs that can result

* D.Phil., University of Oxford; Ph.D. (law), University of Cambridge; J.D., Duke University; Master in
Professional Writing, University of Southern California; B.A., University of California, Davis. The
author, who is admitted to practice as an attorney in New York, Illinois and Missouri and as a solicitor in
England and Wales, is the Manley O. Hudson Professor of Law at the University of Missouri and Senior
Fellow at the Center for the Study of Dispute Resolution. Portions of this Article were written while the
author served as a U.S. Supreme Court Fellow, although the opinions reflected herein are those of the
author alone.
1

See Rain CII Carbon, LLC v. ConocoPhillips Co., 674 F.3d 469, 473-74 (5th Cir. 2012) (distinguishing
a standard award from a reasoned award); Cat Charter, LLC v. Schurtenberger, 646 F.3d 836, 844-46
(11th Cir. 2011) (same); see also S.I. STRONG, INTERNATIONAL COMMERCIAL ARBITRATION: A GUIDE
FOR U.S. JUDGES 22 (2012) (comparing international commercial arbitration to other forms of
arbitration), available at http://www.fjc.gov [hereinafter STRONG, GUIDE].
2
See Rain CII Carbon, 674 F.3d at 473-74; Cat Charter, 646 F.3d at 844-46; GARY B. BORN,
INTERNATIONAL COMMERCIAL ARBITRATION 3037-45 (2014). The debate about what constitutes a
reasoned award extends to investment arbitration as well. See Tai-Heng Cheng & Robert Trisotto,
Reasons and Reasoning in Investment Treaty Arbitration, 32 SUFFOLK TRANSNAT’L L. REV. 409, 409
(2009); Jason Webb Yackee, Book Review, The Reasons Requirement in International Investment
Arbitration: Critical Case Studies, 103 AM. J. INT’L L. 629, 630 (2009).
3
A few materials are available, although most are relatively short and provide only general advice. See
George A. Bermann, Writing the Award – An Arbitrator’s Perspective, in INTERNATIONAL
ARBITRATION CHECKLISTS 171 (Grant Hanessian & Lawrence W. Newman eds., 2009); Thomas J.
Brener et al., Awards and Substantive Interlocutory Arbitral Decisions, in COLLEGE OF COMMERCIAL
ARBITRATORS GUIDE TO BEST PRACTICES IN COMMERCIAL ARBITRATION 225, 237-39 (James M. Gaitis
et al. eds., 2014); Daniel L. FitzMaurice & Maureen O’Connor, Preparing a Reasoned Award, 14
ARIAS U.S. Q. (2007), available at http://www.daypitney.com/news/docs/dp_1987.pdf; Marcel
Fontaine, Drafting the Award – A Perspective from a Civil Law Jurist, 5 ICC BULL. 30 (1994);
Humphrey Lloyd, Writing Awards – A Common Lawyer’s Perspective, 5 ICC BULL. 38 (1994);
Humphrey Lloyd et al., Drafting Awards in ICC Arbitrations, 16 ICC BULL. 19 (2005); Jose Maria
Alonso Puig, Deliberation and Drafting Awards in International Arbitration, in LIBER AMICORUM
BERNARDO CREMADES 131, 144-58 (Miguel Ángel Fernández-Ballesteros & David Arias eds. 2010).
4
International commercial arbitration is the preferred means of resolving cross-border business disputes.
See BORN, supra note 2, at 73; see also S.I. Strong, Border Skirmishes: The Intersection Between
Litigation and International Commercial Arbitration, 2012 J. DISP. RESOL. 1, 2-3, 5-6 [hereinafter
Strong, Border Skirmishes] (noting increase in arbitral proceedings over the last fifty years). More
generalists are entering the world of arbitration as advocates and arbitrators, which may affect the quality
and nature of international award writing. See id. at 4.
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from a badly written award.5 Indeed, much of the current debate about the need for appellate
arbitration stems from controversies generated by awards that fail to provide reasoning that is
sufficiently persuasive to the losing party.6
Helping arbitrators write awards that are clear, concise and coherent is vitally important
if international commercial arbitration is to retain its place as the preferred means of resolving
cross-border business disputes.7 However, that task is not as easy as it sounds.
First, the relative scarcity of published awards means that novice arbitrators have very
little to look at in the way of models.8 Furthermore, many of the materials that are publicly
available are typically offered only in excerpted, digested or translated form and may not be
suitable for use as prototypes.9 While arbitrators could seek guidance from other types of
5

Badly written awards (which in this context means those that provide insufficient reasoning as opposed
to those that reach the “wrong” conclusion) can not only diminish parties’ and society’s faith in the
legitimacy of the arbitral process, they can also increase the time and cost associated with final
resolution of a dispute, both by taking a long time to write and by increasing the chance for a successful
challenge to the award. See BORN, supra note 2, at 3044; Herbert L. Marx Jr., Who Are Labor
Arbitration Awards Written For? And Other Musings About Award Writing, 58 DISP. RESOL. J. 22, 23
(May-July 2003). Rising costs and delays have jeopardized the future of international commercial
arbitration, and parties are now considering the viability of other dispute resolution alternatives, such as
international commercial mediation. See S.I. Strong, Beyond International Commercial Arbitration? The
Promise of International Commercial Mediation, 45 WASH. U. J. L & POL’Y 11, 12 (2014); S.I. Strong,
Use and Perception of International Commercial Mediation and Conciliation: An Empirical Study, 21
HARV. NEGOT. L. REV. __ (forthcoming 2015).
6
See Irene M. Ten Cate, International Arbitration and the Ends of Appellate Review, 44 N.Y.U. J. INT’L
L. & POL’Y 1109, 1111 (2012) (noting that the primary impetus for arbitral appeals in international
commercial arbitration is error correction). Badly written awards, like badly written judicial decisions
and opinions, fail to persuade the reader that the outcome is correct and therefore generate the desire for
an appeal. See S.I. Strong, Writing Reasoned Decisions and Opinions: A Guide for Novice, Experienced
and Foreign Judges, 2015 J. DISP. RESOL. __, __ [hereinafter Strong, Writing].
7
See BORN, supra note 2, at 73.
8
See Albert Jan van den Berg, Dissenting Opinions by Party-Appointed Arbitrators in Investment
Arbitration, in LOOKING TO THE FUTURE: ESSAYS ON INTERNATIONAL LAW IN HONOR OF W. MICHAEL
REISMAN 821, 821 n.4 (Mahnoush Arsanjani et al. eds. 2010) (“[I]t is uncommon to publish international
commercial awards. . . .”). Although a number of arbitral institutions have been publishing denatured
(anonymized) awards for decades, those materials are not widely available, since they are found only in
specialized reporting series that are difficult and expensive to find. See S.I. STRONG, RESEARCH AND
PRACTICE IN INTERNATIONAL COMMERCIAL ARBITRATION: SOURCES AND STRATEGIES 44-45, 83-85
(2009) [hereinafter STRONG, RESEARCH] (listing sources for arbitral awards and noting that databases
offered by generalist provides such as Westlaw and LexisNexis generally do not include the necessary
information).
9
See Lloyd et al., supra note 3, at 20; see also James M. Gaitis, International and Domestic Arbitration
Procedure: The Need for a Rule Providing a Limited Opportunity for Arbitral Reconsideration of
Reasoned Awards, 15 AM. REV. INT’L ARB. 9, 17 (2004) (discussing why reasoned awards can vary
widely). There are no groups responsible for identifying those arbitral awards that are particularly
noteworthy from a structural or linguistic perspective, although a brief review of recently published
awards demonstrates a number of examples of good writing. See Contractor (Zambia) v. Producer
(Zambia), Final Award, ICC Case No. 16484, 2011, XXXIX Y.B. COMM. ARB. 216 (2014); Consortium
member (Italy) v. Consortium leader (Netherlands), Final Award, ICC Case No. 14630 XXXVII Y.B.
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reasoned rulings that are more widely available (such as awards generated in investment
arbitration10 or reasoned decisions from national courts11), not all of those procedures are truly
analogous to international commercial arbitration.12
Second, new arbitrators typically come to their duties with very little in the way of
formal training.13 Indeed, the underlying assumption is that anyone appointed to an ad hoc
COMM. ARB. 90 (2012). The situation is quite different in the judicial realm, where exemplary judicial
writing is identified regularly. See The Green Bag Almanac & Reader, Exemplary Legal Writing,
http://www.greenbag.org/green_bag_press/almanacs/almanacs.html (listing the best judicial opinions in
the United States each year); see also WILLIAM DOMNARSKI, IN THE OPINION OF THE COURT 97-98
(1997).
10
Numerous investment awards are now publicly available as a result of the move toward increased
transparency. See International Centre for Settlement of Investment Disputes (ICSID), Award – ICISD
Convention Arbitration, https://icsid.worldbank.org/apps/ICSIDWEB/process/Pages/Award-ConventionArbitration.aspx (noting the presumption toward full or partial publication of investment awards); see
also Gary Born, A New Generation of International Adjudication, 61 DUKE L.J. 775, 841-42 (2012);
Susan D. Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public
International Law Through Inconsistent Decisions, 73 FORDHAM L. REV. 1621, 1611-12 (2005).
11
Reasoned judicial decisions exist in both civil law and common law countries, although there are some
differences between the type of judicial opinions generated by common law courts and civil law courts.
See Allen Shoenberger, Change in the European Civil Law Systems: Infiltration of the Anglo-American
Case Law System of Precedent Into the Civil Law System, 55 LOY. L. REV. 5, 5 (2009); see also infra
notes 58-61, 222-23 and accompanying text. For example, judges in civil law countries often do not
undertake the same type of factual analysis as judges in common law countries because of the civil law’s
emphasis on deductive rather than inductive reasoning. See S.I. STRONG ET AL., COMPARATIVE LAW FOR
BILINGUAL LAWYERS: WORKING ACROSS THE ENGLISH-SPANISH DIVIDE / DERECHO COMPARADO PARA
ABOGADOS HISPANO Y ANGLOPARLANTES ch. 3 (anticipated 2016) (noting that whereas “the civil law . .
. uses deductive reasoning to move from general principles of law to particular outcomes in specific
cases, the common law uses analogical or inductive reasoning to generate general principles of law as a
result of legal conclusions generated in large numbers of individual disputes”); Julie Bédard,
Transsystemic Teaching of Law at McGill: “Radical Changes, Old and New Hats,” 27 QUEEN’S L. J.
237, 269-70 (2001).
12
See Strong, Writing, supra note 6, at __ (discussing purposes of judicial opinions and decisions); see
also infra notes 67-85 and accompanying text (concerning differences between arbitration and
litigation). For example, the quasi-public nature of investment arbitration and the strong influence of
international law means that investment awards often resemble opinions generated by the International
Court of Justice (ICJ). See Born, supra note 10, at 780; Thomas Buergenthal, Lawmaking by the ICJ and
Other International Courts, 103 AM. SOC’Y INT’L L. PROC. 403, 405 (2009) (noting investment awards
often rely on decisions from the ICJ); see also Ernest A. Young, Supranational Rulings as Judgments
and Precedents, 18 DUKE J. COMP. & INT’L L. 477, 491-96 (2008) (suggesting that international arbitral
awards are enforced more readily than judgments of international tribunals); compare Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia), Judgment
of Feb. 3, 2015, http://www.icj-cij.org/docket/files/118/18422.pdf, with Ambiente Ufficio S.p.A. v.
Argentine Republic, ICSID Case No. ARB/08/9, Decision on Jurisdiction and Admissibility (Feb. 8,
2013), http:// www.italaw.com/sites/default/files/case-documents/italaw1276.pdf.
13
A number of universities have attempted to provide advanced training in arbitration, but most of those
courses focus on preparing advocates rather than arbitrators. See American University, Washington
College of Law, Center on International Commercial Arbitration,
https://www.wcl.american.edu/arbitration/; Columbia Law School, Center for International Commercial
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tribunal or to an arbitral roster is already competent to serve as an arbitrator as a result of that
person’s extensive experience as counsel.14 Interestingly, this reliance on selection procedures
rather than on training is similar to the educational model adopted by the judicial systems of
many common law countries.15 In those jurisdictions, judges are selected from a pool of
experienced lawyers and placed on the bench with very little specialized training, based on the
assumption that anyone who has become a top litigator is naturally competent to take on the role
of a judge.16 However, research into judicial education and performance has demonstrated that
the skills associated with serving as an adjudicator are significantly different than those
associated with acting as an advocate.17 The transition to the bench is particularly difficult with
respect to the task of writing fully reasoned rulings, with many new judges finding the “move
from advocacy to decision, from marshalling and presenting evidence to fact-finding and
synthesizing,” to be extremely challenging.18 As a result, it appears inaccurate to claim, as some
authorities have, that international arbitrators can gain the necessary skillset simply through
“observation, exposure, participation and experience.”19
This is not to say that arbitrators are entirely without resources, since new and
experienced arbitrators can seek out courses in award writing from any one of a variety of

& Investment Arbitration, Related Curriculum at Columbia Law School,
http://web.law.columbia.edu/center-for-international-arbitration/curriculum;
MIDS-Geneva LL.M. in International Dispute Resolution, Curriculum, http://www.mids.ch/theprogram/curriculum.html; Queen Mary, University of London, School of International Arbitration,
Specialist Programmes, http://www.arbitration.qmul.ac.uk/courses/index.html [hereinafter QMUL];
University of Miami, LL.M. in International Arbitration, Program Requirements,
http://www.law.miami.edu/international-graduate-law-programs/international-arbitration/programrequirements.php?op=3. In the one case where a course on award writing is offered, it is limited to a
single session. See QMUL, supra (describing one-day short course on award writing in international
arbitration).
14
See STRONG, GUIDE, supra note 1, at 7-9 (discussing institutional arbitration and ad hoc arbitration).
Although most arbitral institutions require some training when a new arbitrator joins their roster, those
programs focus heavily on administrative issues relating to that particular institution. Some substantive
elements may be offered, but not in any detail.
15
See Emily Kadens, The Puzzle of Judicial Education: The Case of Chief Justice William de Grey, 75
BROOK. L. REV. 143, 143-45 (2009); Charles H. Koch, Jr., The Advantages of the Civil Law Judicial
Design as the Model for Emerging Legal Systems, 11 IND. J. GLOBAL LEGAL STUD. 139, 143 (2004).
The situation in civil law countries is very different. There, judges are given instruction in judicial
writing from the very beginning of their legal careers. See Kadens, supra, at 143-45; Koch, supra, at
143.
16
See Kadens, supra note 15, at 143-45; Koch, supra note 15, at 143.
17
See Kadens, supra note 15, at 143.
18
Jeffrey A. Van Detta, The Decline and Fall of the American Judicial Opinion, Part I: Back to the
Future From the Roberts Court to Learned Hand – Context and Congruence, 12 BARRY L. REV. 53, 55
(2009) [hereinafter Van Detta 1]. Indeed, U.S. Supreme Court Justice Hugo Black, one of the most
influential writers to ever grace the bench, once said that “the most difficult thing about coming on to the
Court was learning to write.” DOMNARSKI, supra note 9, at 36 (citation omitted).
19
See Doug Jones, Acquisition of Skills and Accreditation in International Arbitration, 22 ARB. INT’L
275, 281 (2006).
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institutions specializing in international commercial arbitration.20 However, the current
approach is problematic in several ways.21
First, it is not clear how many new or experienced arbitrators capitalize on the
opportunity to study award writing.22 Although some organizations require their members to
undertake continuing education in arbitration, that requirement is usually minimal (one onehour course per year may suffice) and does not mandate instruction in any particular subject.23
Given the various pressures facing both new and experienced arbitrators,24 it is perhaps
understandable that arbitrators overlook courses in writing, particularly since many arbitrators
may feel that after decades of work as practicing lawyers, they are already competent writers.25
However, many people do not appreciate the extent to which award writing differs from other
forms of communication.26
Arbitrators who have worked previously as judges may be particularly disinclined to
take courses in award writing, based on the belief that they already know how to write reasoned
decisions.27 However, arbitral awards are in many ways different than judicial opinions, and
skills learned in the judicial context may not translate into the arbitral setting.28
20

See, e.g., Chartered Institute of Arbitrators (CIArb), https://www.ciarb.org/ (offering courses in award
writing), last visited June 14, 2015; American Arbitration Association (AAA), Course Calendar,
https://www.aaau.org/courses (same), last visited June 14, 2015.
21
Commentators have suggested that the field of international commercial arbitration is under-regulated
in a variety of ways. See Catherine A. Rogers, The Vocation of the International Arbitrator, 20 AM. U.
INT’L L. REV. 957, 970 n.40 (2005) [hereinafter Rogers, Vocation].
22
Although a number of organizations (such as the AAA and CIArb) require mandatory training on
award writing, that requirement is usually limited a single course upon joining the organization or its
roster.
23
See Jones, supra note 19, at 288; Rogers, Vocation, supra note 21, at 978. This system is again
remarkably similar to judicial education in common law countries, although that approach has been
criticized in a number of ways. See S.I. Strong, Judicial Education and Regulatory Capture: Does the
Current System of Educating Judges Promote a Well-Functioning Judiciary and Adequately Serve the
Public Interest? 2015 J. DISP. RESOL. __, __ [hereinafter Strong, Judicial Education]; Strong, Writing,
supra note 6, at __.
24
Many arbitrators must not only juggle very busy dockets but must also learn a variety of new skills,
ranging from the ability to manage difficult counsel and witnesses to issues relating to the type of
evidence to allow or disallow. See Jones, supra note 19, at 281; AAA, Course Calendar,
https://www.adreducation.org/courses (demonstrating the scope of courses available to arbitrators).
25
Of course, it is possible that new arbitrators suffer from the Lake Woebegone Effect with respect to
their writing skills. See A Prairie Home Companion, The Lake Woebegone Effect (noting that all the
children in Lake Woebegone are above average),
http://prairiehome.org/2013/04/the_lake_wobegon_effect/, last visited Jan. 19, 2015.
26
See Lawrence B. Solum, Communicative Content and Legal Content, 89 NOTRE DAME L. REV. 479,
503-06 (2013); Van Detta 1, supra note 18, at 55.
27
See Bryan A. Garner, Why Lawyers Can’t Write, ABA J. (Mar. 1, 2013), available at
http://www.abajournal.com/magazine/article/why_lawyers_cant_write (discussing problems of judicial
overconfidence); Strong, Judicial Education, supra note 23, at __ (same).
28
See infra notes 67-85 and accompanying text. Furthermore, it cannot be assumed that every judge
writes well. See Mark Painter, No Mercy for Poorly Written Opinions, WISC. L.J. (Sept. 10, 2010),
available at http://wislawjournal.com/2010/09/10/no-mercy-for-poorly-written-opinions/.
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Current practice regarding continuing education on award writing suffers from other
problems as well. For example, most arbitral institutions only ask established arbitrators to act
as faculty, presumably based on the belief that arbitrators are the only ones who have the skills
and insights necessary to teach other arbitrators.29 Not only can this practice create a number of
self-reinforcing behaviors within the field as faculty members emphasize issues that they
consider to be important with little input from external or empirical sources,30 but most
arbitrators are not especially qualified to teach writing, despite their practical experience in
arbitration.31 As a result, many award writing seminars end up focusing on personal anecdotes,
basic writing techniques or logistical concerns that do not address the deeper challenge of
producing fully reasoned awards.32
Many of these educational practices mirror those traditionally seen in common law
forms of judicial education.33 Although those similarities might lead some observers to
conclude that the existing approach to arbitrator education is sufficient, commentators have
sharply criticized the common law judicial education model.34 This phenomenon, when
combined with the various concerns enunciated within the arbitral community about the
qualifications of international commercial arbitrators, suggest that the existing approach to
arbitrator education needs to be changed, particularly with respect to the issue of award
writing.35

29

Many common law countries use a similar approach to judicial education, although that approach has
been criticized. See Strong, Judicial Education, supra note 23, at __.
30
See Oona A. Hathaway, Path Dependence in the Law; The Course and Pattern of Legal Change in a
Common Law System, 86 IOWA L. REV. 601, 628-29 (2001); Catherine A. Rogers, The Arrival of the
“Have-Nots” in International Arbitration, 8 NEV. L.J. 341, 383 (2007) (noting the risk that international
commercial arbitration may become autopoietic) [hereinafter Rogers, Have-Nots].
31
The same issues exist in many forms of judicial education. See Strong, Judicial Education, supra note
23, at __. Many people cling to the belief that good writing cannot be taught, either because writing is an
innate skill or because the range of opinions about what constitutes good writing is too diverse to support
a single standardized treatment. See S.I. STRONG, HOW TO WRITE LAW EXAMS AND ESSAYS 1-2 (4th ed.
2014) [hereinafter STRONG, HOW TO WRITE]. While it is certainly true that good writing can vary a great
deal in terms of form, tone and style, that does not mean that it is impossible to identify certain common
features that exist in all good legal decisions and opinions. See LOUISE MAILHOT & JAMES D.
CARNWATH, DECISIONS, DECISIONS . . . A HANDBOOK FOR JUDICIAL WRITING 100 (1998) (discussing
judicial writing); see also DOMNARSKI, supra note 9, at 55-74, 90-115.
32
See, e.g., Marx, supra note 5, at 22-23. This type of approach is also evident in materials relating to
judicial writing. See Strong, Writing, supra note 6, at __.
33
See Strong, Writing, supra note 6, at __; see also supra notes 15-32 and accompanying text.
34
See LIVINGSTON ARMYTAGE, EDUCATING JUDGES: TOWARDS A NEW MODEL OF CONTINUING
JUDICIAL LEARNING (1996); Strong, Judicial Education, supra note 23, at __.
35
See Jones, supra note 19, at 275. The decreased emphasis on arbitrator education has led many parties
to equate experience as an international arbitrator with competence as an international arbitrator, thereby
making it difficult for new arbitrators to enter the field. See Wendy Miles, International Arbitrator
Appointment: One vs. Three, Lawyer vs. Nonlawyer, 57 DISP. RESOL. J. 36, 36 (Aug.-Oct. 2002) (citing
Redfern & Hunter); Rogers, Vocation, supra note 21, at 967.
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Indeed, these issues suggest there is a critical need for more rigorous analysis regarding
the reasoned award requirement in international commercial arbitration.36 This Article attempts
to meet that need by scrutinizing the elements of a reasoned award in international commercial
arbitration and providing both experienced and novice arbitrators with a structured and contentbased approach to writing such awards.37 Methodologically, the discussion draws heavily on the
large body of material involving the use and drafting of reasoned judicial rulings in both
common law and civil law jurisdictions.38 However, the analysis only draws those analogies
that are appropriate, since arbitration and litigation are not identical.39

36

This is a subject that appears particularly suitable for a written guide, since this form allows arbitrators
to review the material at their own speed and in the manner that is most useful to them. For example,
arbitrators, like judges, “are generally autonomous [as learners], entirely self-directed, and exhibit an
intensely short-term problem-orientation in their preferred learning practices.” ARMYTAGE, supra note
34, at 149.
37
This Article focuses on matters relating to final awards on the merits and does not consider the special
issues relating to the writing of a procedural order, an award arising out of an arbitral challenge, a
consent award or an interim or partial award, although some commentators have discussed such matters.
See International Council for Commercial Arbitration (ICCA) REPORT NO. 2: THE ICCA DRAFTING
SOURCEBOOK FOR LOGISTICAL MATTERS IN PROCEDURAL ORDERS (2015); Lloyd et al., supra note 3, at
38-40; Margaret Moses, Reasoned Decisions in Arbitrator Challenges, III Y.B. INT’L ARB. 199 (2013);
Rolf Trittmann, When Should Arbitrators Issue Interim or Partial Awards and/or Procedural Orders, 20
J. INT’L ARB. 255 (2003). This Article also does not address the special nature of investment arbitration,
which carries its own unique concerns as a result of its quasi-public nature. See Cheng & Trisotto, supra
note 2, at 409. However, a number of the issues discussed herein apply to these other sorts of writings to
the same extent as to final awards in international commercial arbitration. See Fontaine, supra note 3, at
30.
38
See Ruth C. Vance, Judicial Opinion Writing: An Annotated Bibliography, 17 LEGAL WRITING 197,
204-31 (2011) (listing authorities); see also A.B.A., Appellate Judges Conference, Judicial
Administration Division, JUDICIAL OPINION WRITING MANUAL (1991), available at
http://www.fjc.gov/public/pdf.nsf/lookup/judicial-writing-manual-2d-fjc-2013.pdf/$file/judicial-writingmanual-2d-fjc-2013.pdf; LAWRENCE M. SOLAN, THE LANGUAGE OF JUDGES (1993); Samuel A. Alito,
Jr. et al., Panel Remarks, The Second Conversation with Justice Samuel A. Alito, Jr.: Lawyering and the
Craft of Judicial Opinion Writing, 37 PEPP. L. REV. 33 (2009); Richard B. Cappalli, Improving Appellate
Opinions, 83 JUDICATURE 286 (May/June 2000); Elizabeth Ahlgren Francis, The Elements of Ordered
Opinion Writing, 38 JUDGES J. 8 (Spring 1999); Chris Guthrie et al., Inside the Judicial Mind, 86
CORNELL L. REV. 777 (2001); Joseph Kimble, First Things First: The Lost Art of Summarizing, 38 CT.
REV. 30 (Summer 2001); Douglas K. Norman, An Outline for Appellate Opinion Writing, 39 JUDGES J.
26 (Summer 2000); Frederick Schauer, Opinions as Rules, 62 U. CHI. L. REV. 1455 (1995); Strong,
Writing, supra note 6, at __; Timothy P. Terrell, Organizing Clear Opinions: Beyond Logic to
Coherence and Character, 38 JUDGES J. 4 (Spring 1999); Patricia M. Wald, A Reply to Judge Posner, 62
U. CHI. L. REV. 1451 (1995); Patricia M. Wald, The Rhetoric of Results and the Results of Rhetoric:
Judicial Writing, 62 U. CHI. L. REV. 1371 (1995); Nancy A. Wanderer, Writing Better Opinions:
Communicating with Candor, Clarity, and Style, 54 ME. L. REV. 47 (2002); James Boyd White, What’s
an Opinion for? 62 U. CHI. L. REV. 1363 (1995); Charles R. Wilson, How Opinions Are Developed in
the United States Court of Appeals of the Eleventh Circuit, 32 STETSON L. REV. 247 (2003); infra notes
193-366 (listing sources).
39
See infra notes 56-57 and accompanying text.
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Although this Article is aimed primarily at specialists in international commercial
arbitration, the material is also useful to numerous other individuals. For example, the
information contained herein can be used to assist judges involved in enforcing reasoned awards
domestically or internationally,40 scholars studying arbitral decision-making,41 arbitrators and
tribunal secretaries involved in the drafting of individual awards42 and domestic arbitrators
seeking to understand what a reasoned award is under national law.43
The primary focus of this Article is on analyzing various process-oriented and structural
issues relating to reasoned awards in international commercial arbitration so as to improve the
practical and theoretical understanding of international awards. That discussion, which is found
in Section IV, considers various factors from both the common law and civil law perspectives
so as to take into account the blended nature of international commercial arbitration.44
Of course, to be fully comprehensible, the detailed analysis in Section IV must first be
put into context. Therefore, Section II describes the difficulties associated with defining a
reasoned award in international commercial arbitration while Section III considers why such
awards are necessary or useful as a functional matter.45
40

See BORN, supra note 2, at 3037-48.
Scholarship concerning international commercial arbitration is expanding at a phenomenal rate. See
STRONG, RESEARCH, supra note 8, at 88-137.
42
Discussion about the role of a tribunal secretary has become heated in recent years, particularly with
respect to the question of whether and to what extent a tribunal secretary may assist in the drafting of an
award. See ICCA REPORT NO. 1, YOUNG ICCA GUIDE ON ARBITRAL SECRETARIES (2015); Joint Report
of the International Commercial Disputes Committee and the Committee on Arbitration of the New York
City Bar Association, Secretaries to International Arbitral Tribunals, 17 AM. REV. INT’L ARB. 575, 576
(2006); Lloyd et al., supra note 3, at 21; Emilia Onyema, The Role of the International Arbitral Tribunal
Secretary, 9 VINDOBONA J. INT’L COMM. L. & ARB. 99, 100 (2005); see also Michael Polkinghorne,
Different Strokes for Different Folks? The Role of the Tribunal Secretary, kluwerarbitrationblog.com
(May 17, 2014), http://kluwerarbitrationblog.com/blog/2014/05/17/different-strokes-for-different-folksthe-role-of-the-tribunal-secretary-2/. This Article takes no position on that issue but simply notes that it
is possible that such a role may evolve over time, just as the role of judicial clerks has evolved to include
assisting judges with drafting judicial opinions and decisions. See LAW CLERK HANDBOOK: A
HANDBOOK FOR LAW CLERKS TO FEDERAL JUDGES 10, 86, 94-98 (2007), available at
http://www.fjc.gov (discussing the role of U.S. law clerks in drafting judicial decisions and opinions);
Joint Report, supra, at 576; Onyema, supra, at 100 (analogizing tribunal secretaries to judicial law
clerks).
43
Some countries require reasoned awards in all sorts of arbitration, including domestic proceedings,
while other countries permit the parties to choose whether to obtain a reasoned award. See BORN, supra
note 2, at 3037-48. In either case, domestic arbitrators would benefit from an increased appreciation of
what constitutes a reasoned award and how such an award may be written, since the situation regarding
the continuing education of arbitrators is often as dire domestically as it is internationally. See supra
notes 22-32 and accompanying text. However, domestic awards differ from international awards in a
number of key regards, so arbitrators should tailor their writing appropriately. See infra note 245 and
accompanying text.
44
See BORN, supra note 2, at 2207-10; STRONG, GUIDE, supra note 1, at 6.
45
Experts in adult education have found that adult learners do best when they understand why certain
information is being presented. See MALCOLM S. KNOWLES, THE MODERN PRACTICE OF ADULT
EDUCATION: FROM PEDAGOGY TO ANDRAGOGY 45-49 (1980). These principles have been successfully
41
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Before beginning, it is helpful to note two basic points. First, reasoned awards can vary a
great deal in terms of form, tone and style.46 As a result, this Article does not suggest a single,
formulaic model that should be followed in all cases but instead provides an analytical
framework that can be adapted to the particular needs of the dispute at hand. Second, when
discussing how international commercial arbitrators should approach the drafting of a reasoned
award, this Article does not address basic rules of good writing. Although these issues can be
quite important,47 they are covered in detail elsewhere and need not be discussed herein.48
II. WHAT CONSTITUTES A REASONED AWARD IN INTERNATIONAL COMMERCIAL ARBITRATION
The first matter to consider involves the question of what constitutes a reasoned award in
international commercial arbitration. Most institutional rules applicable to international
commercial arbitration49 simply indicate that an award should include “reasons,” at least as a
default position, without any further explanation as to what is entailed by that term.50
applied in the context of judicial education and can be extended to arbitral education. See ARMYTAGE,
supra note 34, at 106-11, 127-30.
46
See Lloyd et al., supra note 3, at 20.
47
Matters that initially appear to be questions of style can have substantive effect in the law. For
example, legal decisions have been known to turn on the precise placement of a comma. See Standard
Bent Glass Corp. v. Glassrobots Oy, 333 F.3d 440, 449 (3d Cir. 2003) (construing the New York
Convention).
48
Some good manuals concerning general principles of standard and legal writing include THE CHICAGO
MANUAL OF STYLE (2010); ALASTAIR FOWLER, HOW TO WRITE (2007); BRYAN A. GARNER, THE
ELEMENTS OF LEGAL STYLE (2002); BRYAN A. GARNER, LEGAL WRITING IN PLAIN ENGLISH: A TEXT
WITH EXERCISES (2013); BRYAN A. GARNER, THE REDBOOK: A MANUAL ON LEGAL STYLE (2006);
ANTONIN SCALIA & BRYAN A. GARNER, MAKING YOUR CASE: THE ART OF PERSUADING JUDGES
(2008); STRONG, HOW TO WRITE, supra note 31; S.I. STRONG & BRAD DESNOYER, HOW TO WRITE LAW
EXAMS: IRAC PERFECTED ch. 8 (2015); WILLIAM STRUNK JR. & E.B. WHITE, THE ELEMENTS OF STYLE
(1999).
49
Most international commercial arbitrations are governed by various procedural rules chosen by the
parties, although it is possible to proceed in the absence of such provisions. See STRONG, GUIDE, supra
note 1, at 7-9 (discussing institutional arbitration and ad hoc arbitration).
50
See International Centre for Dispute Resolution (ICDR) International Arbitration Rules, art. 27(2)
(“The tribunal shall state the reasons upon which the award is based, unless the parties have agreed that
no reasons need be given.”), available at
https://www.adr.org/aaa/ShowProperty?nodeId=/UCM/ADRSTG_002037; International Chamber of
Commerce (ICC) Arbitration Rules, art. 31(2) (“The award shall state the reasons upon which it is
based.”), available at http://www.iccwbo.org/Products-and-Services/Arbitration-andADR/Arbitration/Rules-of-arbitration/ICC-Rules-of-Arbitration/; London Court of International
Arbitration (LCIA) Arbitration Rules, art. 26.2 (“The Arbitral Tribunal shall make any award in writing
and, unless all parties agree in writing otherwise, shall state the reasons upon which such award is
based.”), available at http://www.lcia.org/Dispute_Resolution_Services/lcia-arbitration-rules-2014.aspx;
Stockholm Chamber of Commerce (SCC) Arbitration Rules, art. 36(1) (“The Arbitral Tribunal shall
make its award in writing, and, unless otherwise agreed by the parties, shall state the reasons upon which
the award is based.”), available at
http://www.sccinstitute.com/media/56030/2007_arbitration_rules_eng.pdf; United Nations Commission
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To some extent, the lack of detail regarding the shape and content of a reasoned award
may be the result of the difficulties inherent in describing a reasoned award in the abstract.
Indeed, it is often easier to identify specific examples of fully reasoned decisions than to
provide a categorical definition of what constitutes adequate legal reasoning.51 Nevertheless,
on International Trade Law (UNCITRAL) Arbitration Rules, art. 34(3), G.A. Res. 65/22, U.N. Doc.
A/RES/65/22 (Jan. 10, 2011) (“The arbitral tribunal shall state the reasons upon which the award is
based, unless the parties have agreed that no reasons are to be given.”), available at
http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-revised-2010-e.pdf.
However, in practice, many standard procedural orders used by arbitrators contain phrases such as “The
award shall contain the reasoning of the Arbitrator, applicable precedent and findings of fact and
conclusions of law.”
Although the Chinese International Economic and Trade Commission (CIETAC) adopts an
approach similar to that of other arbitral institutions, CIETAC’s language is a bit more fulsome and
indicates that
The arbitral tribunal shall state in the award the claims, the facts of the dispute, the
reasons on which the award is based, the result of the award, the allocation of the
arbitration costs, and the date on which and the place at which the award is made. The
facts of the dispute and the reasons on which the award is based may not be stated in the
award if the parties have so agreed, or if the award is made in accordance with the terms
of a settlement agreement between the parties.
CIETAC Arbitration Rules, art. 49(3), available at http://www.cietac.org/index/rules.cms. Other relevant
portions of the CIETAC rules state that
1. The arbitral tribunal shall independently and impartially render a fair and reasonable
arbitral award based on the facts of the case and the terms of the contract, in accordance
with the law, and with reference to international practices.
2. . . .
3. . . . The arbitral tribunal has the power to fix in the award the specific time period for
the parties to perform the award and the liabilities for failure to do so within the specified
time period.
4. . . .
5. Where a case is examined by an arbitral tribunal composed of three arbitrators, the
award shall be rendered by all three arbitrators or a majority of the arbitrators. A written
dissenting opinion shall be kept with the file and may be appended to the award. Such
dissenting opinion shall not form a part of the award.
6. Where the arbitral tribunal cannot reach a majority opinion, the arbitral award shall be
rendered in accordance with the presiding arbitrator’s opinion. The written opinions of
the other arbitrators shall be kept with the file and may be appended to the award. Such
written opinions shall not form a part of the award.
....
Id. art. 49.
No such analyses have been conducted in the international realm, although some attempts have been
made in judicial and other arbitral contexts. See Marilyn Blumberg Cane & Ilya Torchinsky, Explaining
“Explained Decisions”: NASD’s Proposal for Written Explanations in Arbitration Awards, 16 U. MIAMI
BUS. L. REV. 23 (2007); see also Hart v. Massanari, 266 F.3d 1155, 1176-77 (9th Cir. 2001) (discussing
and reflecting the qualities of a reasoned ruling); The Green Bag Almanac & Reader, supra note 9
51
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various authorities have attempted to provide a more fulsome explanation of what constitutes a
reasoned award.52 Thus, a reasoned ruling may be described as one that includes “findings of
fact and conclusions of law based upon the evidence as a whole . . . [and that] clearly and
concisely states and explains the rationale for the decisions so that all can determine why and
how a particular result was reached.”53
As useful as this definition may seem, it only goes so far, since finding “the appropriate
methodology for distinguishing questions of fact from questions of law [is], to say the least,
elusive.”54 Indeed, “the practical truth [is] that the decision to label an issue a ‘question of law,’
a ‘question of fact,’ or a ‘mixed question of law and fact’ is sometimes as much a matter of
allocation as it is of analysis.”55
These kinds of practical difficulties suggest that the best way to define a reasoned award
may be through a functional analysis.56 That sort of approach is particularly useful in this setting
because a functional inquiry not only overcomes various differences that exist between common
law and civil law legal reasoning (an important feature given that international commercial
arbitration consciously blends elements from both the common law and civil law legal
traditions),57 it also takes into account the various ways that arbitral awards differ from reasoned
rulings generated by a court.
(listing well-written judicial rulings on an annual basis). One particularly detailed study has come in the
world of investment arbitration, where commentators have claimed that annulment tribunals “have
adopted no less than three different thresholds to meet the reasons requirement.” Cheng & Trisotto,
supra note 2, at 424. However, these tribunals
appear to have achieved unanimity on one important conceptual point: the reasons
requirement is in fact a reasoning standard. Disagreements among committees about
whether the standard should be high or low are . . . fundamentally about what methods of
reasoning are acceptable. The high standard countenances only reasoning that is correct
on the law and facts and the rational derivation of outcomes therefrom; the low standard
tolerates reasoning that is incorrect due to mistakes in the law or facts, so long as the
reasoning is internally consistent; and the intermediate standard requires coherence and
permits errors of law and fact, so long as these errors are reasonable errors.
Id. The highest level of scrutiny identified in investment disputes appears to contradict the standard
applicable in the international commercial context. See BORN, supra note 2, at 3044 (“The requirement
for a reasoned award is also not a requirement for a well-reasoned award: bad or unpersuasive reasons
are still reasons, and satisfy statutory requirements for reasoned awards.”).
52
See BORN, supra note 2, at 3040-41, 3043-44.
53
77 Pa. Stat. Ann. § 834 (West 2013). Although this definition arises in the context of the statutory
duties of a workers’ compensation board, the principles appear to apply equally in other situations,
including arbitration. See Jennifer Kirby, What Is An Award, Anyway? 31 J. INT’L ARB. 475, 476
(2014).
54
Miller v. Fenton, 474 U.S. 104, 113-14 (1985) (citations omitted).
55
Id. (citation omitted).
56
See Ralf Michaels, The Functional Method of Comparative Law, in THE OXFORD HANDBOOK OF
COMPARATIVE LAW 339, 342, 357 (Mathias Reiman & Reinhard Zimmerman eds., 2006).
57
See BORN, supra note 2, at 2207-10; STRONG, GUIDE, supra note 1, at 6.
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In this context, a functional analysis requires two separate steps. The first considers why
reasoned awards might be necessary or useful in international commercial arbitration. This issue
is taken up in Section III. The second looks into how the structure of reasoned awards might
vary, depending on the particular type of dispute at issue. Those concerns are addressed in
Section IV.
III. WHY REASONED AWARDS ARE NECESSARY OR USEFUL IN INTERNATIONAL COMMERCIAL
ARBITRATION
Some people appear to believe that reasoned rulings are an exclusive feature of the common law
legal tradition.58 However, civil law countries have long considered reasoned legal opinions to
be essential to procedural justice, even though the shape of a civil law judicial opinion can
differ significantly from what is standard in common law jurisdictions.59 For example, reasoned
decisions in France are usually quite short and “formulated in a single sentence, including
several ‘whereas-es’ (attendus).”60 However, other civil law jurisdictions, most notably
Germany, often generate reasoned opinions that are remarkable for their “length and
thoroughness.”61
Although French courts consider very brief, highly deductive opinions to be sufficiently
reasoned as a matter of procedural fairness,62 this particular structural approach does not appear
to have been routinely adopted in international commercial arbitration.63 Instead, the concept of
See Michael L. Wells, “Sociological Legitimacy” in Supreme Court Opinion, 64 WASH. & LEE L.
REV. 1011, 1029 (2007) (suggesting that “French practice belies the notion that well-reasoned
[apparently meaning fully reasoned] opinions are in some sense necessary”).
59
See Fontaine, supra note 3, at 33; Shoenberger, supra note 11, at 5.
60
Jeffrey L. Friesen, When Common Law Courts Interpret Civil Codes, 15 WISC. INT’L L. J. 1, 8 (1996)
(“The succinctness of French decisions is consistent with—and probably produced by—the primacy of
text, conceptualism, and deduction, as well as the post-revolutionary caution on the part of judges not to
exceed their limited powers.”); see also Kai Schadbach, The Benefits of Comparative Law: A
Continental European View, 16 B. U. INT’L L.J. 331, 343 n.63 (1998) (citing Erhard Blankenburg,
Patterns of Legal Culture: The Netherlands Compared to Neighboring Germany, 46 AM. J. COMP. L. 1,
40 (1998) (“Whoever compares the arguments of a decision of a German Landgericht with those of a
Dutch rechtbank will be impressed by the length and thoroughness of the German argument on the one
hand, the straightforward, paper-saving decision of the Dutch court on the other. In appeal courts and
before the highest courts the differences in elaborateness are even more apparent. German legal style is
much more differentiated, scholarly worded; the style of Dutch courts is pragmatic . . . .”)).
61
Schadbach, supra note 60, at 343 n.63 (citing ARTHUR TAYLOR VON MEHREN & JAMES RUSSELL
GORDLEY, THE CIVIL LAW SYSTEM, AN INTRODUCTION TO THE COMPARATIVE STUDY OF LAW 1140
(2d ed. 1977); Blankenburg, supra note 60, at 40; Louis Goutal, Characteristics of Judicial Style in
France, Britain and the U.S.A., 24 AM. J. COMP. L. 43, 45 (1976)).
62
See Mathilde Cohen, When Judges Have Reasons Not to Give Reasons: A Comparative Law
Approach, 72 WASH. & LEE L. REV. 483, 533 n.286 (2015).
63
See Gaitis, supra note 9, at 17 (describing what is typically included in a reasoned award); Fontaine,
supra note 3, at 36 (noting that French-style “whereas” clauses (attendus) are generally not used in
international awards, even in those countries where that style of writing is common in the judicial
context). But see Interim Award in ICC Case No. 4131, IX Y.B. COM. ARB. 131, 135 (1984) (using
58
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a reasoned award in international commercial arbitration appears to more closely resemble the
longer, more discursive models seen in the common law and in civil law jurisdictions like
Germany.64 Thus, most awards in international commercial arbitration currently run dozens of
pages in length.65
When considering why reasoned awards might be useful or necessary in international
commercial arbitration, it is helpful to distinguish structural rationales for reasoned rulings from
non-structural rationales. This approach not only overcomes matters relating to the common
law-civil law divide, it also helps identify rationales that are exclusively associated with judicial
rulings and that are therefore inapplicable in the arbitral context.66
A. Structural Rationales for Reasoned Awards
Perhaps the most well-known structural rationale supporting the use of reasoned rulings comes
from the common law legal tradition, which requires “subsequent courts to adhere to the legal
conclusions established in earlier judgments rendered by courts whose decisions are binding
upon the ruling court.”67 Reasoned decisions are used in common law jurisdictions to provide
“the necessary reasoning (the ‘ratio decidendi’) for courts bound to adhere to precedent under
stare decisis.”68 Because the principle of stare decisis does not technically apply in international

attendu clauses, although the decision was translated from French and comes from an earlier era in
international commercial arbitration).
64
See, e.g., Contractor (Zambia) v. Producer (Zambia), Final Award, ICC Case No. 16484, 2011,
XXXIX Y.B. COMM. ARB. 216 (2014); Fontaine, supra note 3, at 36; see also XXXIX Y.B. COMM.
ARB. 30-305 (2014) (publishing a variety of recent awards); Schadbach, supra note 60, at 343 n.63
(comparing German and Dutch legal decisions).
65
See, e.g., Contractor (Zambia), XXXIX Y.B. COMM. ARB. at 216; Fontaine, supra note 3, at 36;
Catherine A. Rogers, Transparency in International Commercial Arbitration, 54 U. KAN. L. REV. 1301,
1316-17 n.64 (2006) [hereinafter Rogers, Transparency]; see also XXXIX Y.B. COMM. ARB. at 30-305
(publishing a variety of recent awards); QMUL, supra note 13 (offering a course in award writing and
indicating that the mock award produced by students must exceed 5,000 words). A somewhat shorter
example can be found at Consortium member (Italy) v. Consortium leader (Netherlands), Final Award,
ICC Case No. 14630 XXXVII Y.B. COMM. ARB. 90 (2012). Notably, some commentators have
suggested that “in some instances, longer is not better.” BORN, supra note 2, at 3041-42.
66
See W. Laurence Craig, The Arbitrator’s Mission and the Application of Law in International
Commercial Arbitration, 21 AM. REV. INT’L L. 243, 284 (2010) (noting five reasons why Lord Bingham
of Cornhill, former Lord Chief Justice of England and Wales, thought reasoned judgments were
necessary in court and applying those rationales to arbitration); Jones, supra note 19, at 282-83
(suggesting arbitrators can learn from judges); Strong, Writing, supra note 6, at __.
67
National Aeronautics and Space Admin. v. Nelson, 131 S. Ct. 746, 766 (2011) (citation omitted).
Interestingly, it was not until the late nineteenth century that common law courts began to impose upon
themselves a strict duty to follow previous case law. See KONRAD ZWEIGERT & HEIN KÖTZ, AN
INTRODUCTION TO COMPARATIVE LAW 260 (Tony Weir trans., 3d ed. 1998).
68
FitzMaurice & O’Connor, supra note 3. Stare decisis has been said to “reflect[] a policy judgment that
in most matters it is more important that the applicable rule of law be settled than that it be settled right.”
National Aeronautics and Space Admin, 131 S. Ct. at 766 (suggesting that reliance on precedent is
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commercial arbitration, this rationale does not appear applicable to the arbitral forum, strictly
speaking.69
However, arbitral awards are considered very important forms of persuasive authority
and have been said to reflect a type of “soft precedent” in certain types of international disputes
(most notably those involving investment and sports arbitration) and in certain types of matters
(most notably those involving arbitral procedure).70 The willingness of international arbitrators
to consider and in many cases follow the reasoning reflected in previous awards can be traced
directly to the need for predictability and consistency in international commercial arbitration.71
Interestingly, the approach used in international commercial arbitration is similar to that found
in many civil law countries, where judges routinely follow the decisions of higher level courts,
even if the principle of precedent does not apply, so as to promote predictability and
consistency.72 Thus, reasoned awards may be said to be useful for this first type of structural
purpose, even if they are not strictly necessary.
Reasoned rulings serve other structural purposes. For example, reasoned decisions are
used in both common law and civil law jurisdictions to give context to lower court decisions
and thereby help appellate courts determine whether and to what extent to uphold the judgment
below.73
Initially, this rationale might also appear inapplicable to international commercial
arbitration, since most jurisdictions do not allow courts to review the merits of an arbitral
award.74 However, some jurisdictions, most notably England, do allow judicial appeals of

preferable to other mechanisms “because it promotes the evenhanded, predictable, and consistent
development of legal principles”).
69
See STRONG, GUIDE, supra note 1, at 21; STRONG, RESEARCH, supra note 8, at 26-27.
70
Although the concept of “soft precedent” is most widely supported in investment arbitration and sports
arbitration, where publication of denatured awards is relatively routine, some commentators believe that
arbitral awards have some precedential value even in the international commercial setting. See STRONG,
RESEARCH, supra note 8, at 26-27 (noting the precedential power of previous international awards is
highest in matters of arbitral procedure); Gabrielle Kaufmann-Kohler, Arbitral Precedent: Dream,
Necessity or Excuse?, 23 ARB. INT’L 357, 361-78 (2007) (discussing investment and sports arbitration);
Rogers, Vocation, supra note 21, at 1004 (“In a meaningful sense, international arbitration produces
precedents that are public goods.”). Arbitral awards also contribute to the development of substantive
legal principles via the lex mercatoria. See Fontaine, supra note 3, at 32.
71
See STRONG, GUIDE, supra note 1, at 21 (quoting Interim Award in ICC Case No. 4131, IX Y.B. COM.
ARB. 131, 135 (1984), which stated that “[t]he decisions of these [arbitral] tribunals progressively create
caselaw which should be taken into account, because it draws conclusions from economic reality and
conforms to the needs of international commerce, to which rules specific to international arbitration,
themselves successively elaborated should respond”).
72
See PETER DE CRUZ, COMPARATIVE LAW IN A CHANGING WORLD 70 (3d edn. 2007); STRONG, GUIDE,
supra note 1, at 17.
73
See J.J. GEORGE, JUDICIAL OPINION WRITING HANDBOOK 26 (5th ed. 2007). Providing all of the
relevant factual data and outlining each step of the legal analysis allows an appellate court to consider
the propriety of the decision-making process below in a comprehensive and principled manner. See id.
74
See BORN, supra note 2, at 83.
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international awards, which could be seen as providing arbitrators with a strong incentive to
render well-written reasoned awards in arbitrations seated in England.75
International awards may also be subject to other types of post-award scrutiny, both
inside and outside of England.76 One type of post-award judicial procedure involves a challenge
to enforcement, either at the seat of arbitration or in a foreign jurisdiction.77 Although these
types of actions usually focus on procedural matters,78 the likelihood of a challenge being
brought in the first place may be affected by the quality of the reasoning found in the underlying
award.79 For example, a well-written and fully reasoned award may persuade the losing party
that a decision is well-supported, even if the outcome is negative.80 Alternatively, a fully
reasoned award may diminish the likelihood of a judicial challenge by eliminating certain
grounds for non-enforcement.81
Another type of post-award procedure involves collateral proceedings.82 These types of
actions may be on the rise, given the increasing incidence of parallel proceedings in

75

The right to appeal an arbitral award is found in section 69 of the Arbitration Act 1996, although
parties may opt out of this provision. See Arbitration Act 1996, § 69; Rowan Platt, The Appeal of Appeal
Mechanisms in International Arbitration: Fairness over Finality?, 30 J. INT’L ARB. 531, 534-43 (2013).
Notably, England is one of the top jurisdictions in the world for international commercial arbitration. See
Jan Paulsson, Arbitration Friendliness: Promises of Principle and Realities of Practice, 23 ARB. INT’L
477, 477 (2007).
76
Although parties in international commercial arbitration usually comply with awards on a voluntary
basis, the number and type of post-award challenges may be increasing. See BORN, supra note 2, at 3410
(claiming “[i]n practice, the overwhelming majority of international awards are complied with
voluntarily”); Strong, Border Skirmishes, supra note 4, at 8 (discussing rising number of challenges).
77
See Strong, Border Skirmishes, supra note 4, at 2-6.
78
Public policy objections, which could be seen as a substantive in nature, are a possible ground for nonenforcement at the seat of arbitration and elsewhere. See, e.g., Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, art. V, June 10, 1958, 21 U.S.T. 2517, 330 U.N.T.S. 38
[hereinafter New York Convention]; 9 U.S.C. §§ 10, 208 (2015); Arbitration Act 1996 §§ 68, 103.
79
See BORN, supra note 2, at 83. At one time, arbitrators were advised not to be too fulsome in their
awards lest they create grounds for vacatur or non-enforcement. See Fontaine, supra note 3, at 33.
However, arbitrators are now advised to “protect the award” through judicious drafting, which may
include a more detailed description of the reasons for the award. See AAA, WRITING ARBITRATION
AWARDS: A GUIDE FOR ARBITRATORS (April 23, 2014),
https://www.aaau.org/media/20549/writing%20arbitration%20awards%20-%20materials.pdf (last visited
Jan. 23, 2015); Edna Sussman, Arbitrator Decision-Making: Unconscious Psychological Influences and
What You Can Do About Them, XI REVISTA BRASILEIRA DE ARBITRAGEM 76, 83 (2014).
80
See Fontaine, supra note 3, at 34; Marx, supra note 5, at 23 (quoting a party who stated, “We weren’t
at all happy with your award, but I can’t complain because you explained it so well”).
81
For example, an international arbitral tribunal that explicitly takes European competition or U.S.
antitrust law into account may dissuade a losing party from challenging an award in European or U.S.
courts on certain public policy grounds. See BORN, supra note 2, at 3688-70 (discussing the “second
look” doctrine); see also Eco Swiss China Time Ltd v. Benetton Int’l NV, [1999] E.C.R. I-3055;
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth Inc., 473 U.S. 614, 638 (1985).
82
See BORN, supra note 2, at 3732.
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international commercial disputes.83 Although the law concerning preclusion and collateral
estoppel are not as well developed in arbitration as in litigation,84 a court may find itself unable
to give preclusive effect to a ruling or award that is unreasoned, since the court cannot
determine whether a particular issue was fully and fairly argued in the earlier action.85
The final type of post-award procedure involves “arbitral appeals,” which are an entirely
private, contractually created means of appealing the substance of an arbitral award.86 Over the
last few years, several arbitral organizations have established formal procedures for appellate
arbitration.87 The evolution of this particular procedure has important ramifications for the
award writing process, both at first instance and on appeal.88 For example, arbitrators hearing a
dispute as an initial matter may need to be increasingly aware of the quality of their awards both
to avoid creating an appealable issue89 and to provide an appellate tribunal with a solid

83

See NADJA ERK-KABAT, PARALLEL PROCEEDINGS IN INTERNATIONAL ARBITRATION: A EUROPEAN
PERSPECTIVE 1 (2014); STRONG, GUIDE, supra note 1, 85-87.
84
See BORN, supra note 2, at 3733; STRONG, GUIDE, supra note 1, 85-87.
85
See BORN, supra note 2, at 3757.
86
See Judge Rudolph Kass, A Private Path to Appellate Arbitration, 50 BOSTON B.J. 35, 35 (Jan./Feb.
2006); Paul Bennett Marrow, A Practical Approach to Affording Review of Commercial Arbitration
Awards Using an Appellate Arbitrator, 60 DISP. RESOL. J. 10, 14-15 (Aug.-Oct. 2005). Because this
process does not require any form of judicial review, it does not run afoul of the U.S. Supreme Court’s
prohibition on contractual expansions of judicial jurisdiction. See Hall St. Assocs. v. Mattel, Inc., 550
U.S. 968 (2007); Richard C. Reuben, Personal Autonomy and Vacatur After Hall Street, 113 PENN. ST.
L. REV. 1103, 1150-51 (2009). Arbitral appeals are somewhat different than the kind of annulment
proceedings used in certain investment arbitrations. See Convention on the Settlement of Investment
Disputes Between States and Nationals of Other States (ICSID Convention), Mar. 18, 1965, Rules of
Procedure for Arbitration, Rules 50-55, [1966] 17 U.S.T. 1291, T.I.A.S. No. 6090. Arbitral appeals also
differ from the types of appellate procedures contemplated by the Court of Arbitration for Sport (CAS).
See CAS, Procedural Rules 47-59, http://www.tas-cas.org/en/arbitration/code-procedural-rules.html
[hereinafter CAS Arbitration Rules] (discussing arbitral appeals from rulings generated by a federation
or national sports body); Louise Reilly, An Introduction to the Court of Arbitration for Sport (CAS) &
The Role of National Courts in International Sports Disputes, 2012 J. DISP. RESOL. 63, 64-65.
87
See AAA, Optional Appellate Arbitration Rules (Nov. 1, 2013), http://go.adr.org/AppellateRules
[hereinafter AAA Appellate Rules]; International Institute for Conflict Prevention and Resolution (CPR)
Arbitration Appeal Procedure and Commentary,
https://www.cpradr.org/Portals/0/Resources/ADR%20Tools/Clauses%20&%20Rules/CPR%20Arbitratio
n%20Appeal%20Procedure.pdf [hereinafter CPR Appellate Rules]; JAMS, Optional Arbitration Appeal
Procedure, http://www.jamsadr.com/appeal/ [hereinafter JAMS Appellate Rules]. Such procedures are
not limited to the United States. See Arbitrators’ and Mediators’ Institute of New Zealand (AMINZ),
Arbitration Appeals Tribunal, http://www.aminz.org.nz/Category?Action=View&Category_id=172.
Furthermore, parties to do not have to adopt an appellate rule set but can instead simply establish arbitral
appeal by contract. See STRONG, GUIDE, supra note 1, at 7-9; Marrow, supra note 86, at 13.
88
Some authorities have suggested that in cases involving two tiers of arbitration, the first decision does
not constitute an “award” per se. See BORN, supra note 2, at 2926 (citing a French decision). However,
the initial decision will be referred to as an “award” for purposes of the current discussion.
89
The notion of what constitutes an appealable issue is by no means entirely clear. See Marrow, supra
note 86, at 14-15. At this point, parties must rely largely on the language reflected in the relevant rules.
See infra notes 166-71 and accompanying text (discussing the standard and scope of appellate review).
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understanding of how and why the initial decision was made.90 Questions will also arise as to
whether and to what extent an appellate award can or should differ from an award at first
instance as a matter of form or content.91
B. Non-Structural Rationales for Reasoned Awards
As the preceding discussion suggests, there are a number of structural rationales supporting the
use of reasoned awards in international commercial arbitration. These structural reasons apply
despite the various functional differences between litigation and arbitration. However, there are
also several non-structural reasons why reasoned awards are useful or necessary in international
commercial arbitration.
First and perhaps most importantly, reasoned awards provide key assurances regarding
the nature and quality of justice that is being dispensed by the arbitrator. Commentators have
noted that both common law and civil law jurisdictions have recognized a “procedural trinity”
that is necessary to establish the rule of law.92 The three constituent elements include:
1. the audiatur principle (audiatur et altera pars), which in England and America
forms part of natural justice and due process of law;
2. explicit reasons and fact finding; [and]
3. the right to appeal.93
While parties in arbitration are allowed to waive the right to an appeal as well as the
right to explicit reasons and fact finding, such waivers are not a required feature of arbitration.94
To the contrary, as the recent debate about arbitral appeals has shown, parties can enforce these
procedural rights to the extent consistent with the arbitral setting.95 Thus, while it remains to be
seen how the reasons requirement in international commercial arbitration compares to similar
standards applicable in litigation, it is clear that arbitrators must provide some minimal level of

90

See Kass, supra note 86, at 35.
See infra notes 157-71 and accompanying text (regarding drafting of appellate awards).
92
Gunnar Bergholtz, Ratio et Auctoritas: A Comparative Study of the Significance of Reasoned
Decisions with Special Reference to Civil Cases, 33 SCANDINAVIAN STUDIES IN LAW 11, 44 (1989); see
also Rogers, Vocation, supra note 21, at 985 n.97 (claiming “the product of international arbitral
decision-making is justice”).
93
Bergholtz, supra note 92, at 44.
94
There has never been any claim that parties in arbitration can waive the audiatur principle. See S.I.
Strong, Limits of Procedural Choice of Law, 39 BROOK. J. INT’L L. 1027, 1100-01 (2014) [hereinafter
Strong, Procedural Limits]. Furthermore, some jurisdictions do not allow parties to waive the reasoning
requirement. See Duarte Gorjão Henriques, Motivation of Arbitral Awards: A Few Notes, 10 YOUNG
ARB. REV. 34, 34-35 (2013) (noting that arbitration awards must be reasoned under Portuguese law).
95
Thus, for example, parties may require arbitral appeals but not judicial appeals. See supra note 86 and
accompanying text.
91
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reasoning once the parties have requested a reasoned award.96 In fact, the length and detail
associated with reasoned awards in international commercial arbitration suggests that
international arbitrators are far exceeding any minimum requirements.97
Second, use of reasoned awards improves the quality of the decision-making process
and consequently of the decision itself.98 As U.S. Circuit Judge Richard Posner has noted,
“[r]easoning that seemed sound when ‘in the head’ may seem half-baked when written down,
especially since the written form of an argument encourages some degree of critical detachment
in the writer, who in reading what he [or she] has written will be wondering how an audience
would react.”99 By encouraging arbitrators to articulate their reasons for following a particular
course of action, reasoned awards help “rationalize the . . . process,” “safeguard against
arbitrary decisions,” “prevent consideration of improper and irrelevant factors,” “minimize the
risk of reliance upon inaccurate information,” and “attain[] . . . institutional objective[s] of
dispensing equal and impartial justice” while simultaneously “demonstrat[ing] to society that
these goals are being met.”100
Third, reasoned awards can be said to enhance the legitimacy of the arbitral process in
the eyes of the arbitrators, the parties and the public by demonstrating the seriousness and
integrity of the arbitral endeavor.101 Reputational concerns may be particularly important as
international arbitration comes under increased attack for matters ranging from the lack of
transparency to the supposedly preferential treatment of large, multinational firms.102
Fourth, reasoned awards provide parties with a more fulsome and satisfactory
explanation of why the arbitrator decided as he or she did.103 This feature can be quite
important, since parties – including parties to commercial disputes – are often motivated as
much by emotion as by logic, and a party who believes that he or she has not been fully “heard”
during the arbitration (a phenomenon that could be directly affected by the quality or content of
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See Lloyd et al., supra note 3, at 27; see also infra note 249 and accompanying text. For example,
some commentators have suggested that arbitral awards do not necessarily need to have the same degree
and depth of legal reasoning as judicial decisions and opinions. See BORN, supra note 2, at 3044.
97
See supra note 65 and accompanying text; see also infra notes 166-306 and accompanying text. Critics
of arbitration often claim that arbitration results in “second-class justice.” See Hiro N. Aragaki,
Arbitration’s Suspect Status, 159 U. PA. L. REV. 1233, 1263 (2011) (tracing history of hostility to
arbitration, primarily in the domestic U.S. context).
98
See GEORGE, supra note 73, at 27; Fontaine, supra note 3, at 34; Chad M. Oldfather, Writing,
Cognition, and the Nature of the Judicial Function, 96 GEO. L.J. 1283, 1302 (2008).
99
Richard A. Posner, Judges’ Writing Styles (And Do They Matter?), 62 U. CHI. L. REV. 1421, 1447-48
(1995).
100
FitzMaurice & O’Connor, supra note 3, at n.19.
101
See id.; Alan Scott Rau, Integrity in Private Judging, 38 S. TEX. L. REV. 485, 532 (1997) (quoting
Thomas Carbonneau for the proposition that “reasoned awards ‘could serve as a means of assessing the
arbitrators’ ability to assure the parties of a principled decisional basis’” (citation omitted)); see also
GEORGE, supra note 73, at 26.
102
See Born, supra note 10, at 821 n.202; Rogers, Transparency, supra note 65, at 1325.
103
See Craig, supra note 66, at 284 (noting the importance of satisfying the parties’ curiosity as to why
the case has been decided as it has); Yackee, supra note 2, at 629.
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the award) might mount a challenge, even if the chance of prevailing seems relatively low.104
Indeed, empirical studies have shown that “the perceived fairness of arbitration hearings
significantly predicts litigant decisions to accept an arbitration decision,” which suggests that
fully reasoned awards are beneficial to international commercial arbitration at both an
individual and systemic level.105
IV. WRITING REASONED AWARDS IN INTERNATIONAL COMMERCIAL ARBITRATION
The preceding section discussed various reasons why reasoned awards are either necessary or
useful in international commercial arbitration. However, the frequency with which parties
require reasoned awards suggests that few people need to be convinced of the benefits of
reasoned awards in cross-border business proceedings.106 Instead, the primary concern is with
the execution of such awards.107
Experts agree that writing a reasoned award is an extremely challenging endeavor
requiring both time and diligence.108 However, the task can be greatly facilitated if the arbitrator
has a solid grasp of the fundamental principles underlying reasoned awards. The following
discussion therefore considers a number of process- and structure-oriented issues relating to
reasoned awards in international commercial arbitration so as to improve the understanding of
these types of awards and to assist new and experienced arbitrators who are called upon to draft
such documents.
A. Issues Relating to the Process
Although some people may view the mechanics of writing an award to be a purely logistical
issue, process-related concerns can affect not only the method used to write an award but also
its content and structure. The following subsections therefore consider those features that appear
to have the most significant effect on the reasoning and form of an arbitral award. The list
includes matters involving multi-person tribunals, dissenting and concurring opinions, ruling in
104

See Theodore Eisenberg & Michael Heise, Plaintiphobia in State Courts? An Empirical Study of State
Court Trials on Appeal, 38 J. LEGAL STUD. 121, 126 (2009); Don Peters, It Takes Two to Tango, and to
Mediate: Legal Cultural and Other Factors Influencing United States and Latin American Lawyers’
Resistance to Mediating Commercial Disputes, 9 RICH. J. GLOBAL L. & BUS. 381, 398 n.124 (2010).
105
See Robert J. MacCoun, Voice, Control, and Belonging: The Double-Edged Sword of Procedural
Fairness, 1 ANN. REV. L. & SOC. SCI. 171, 177 (2005). The quality of international awards may be one
reason why parties traditionally complied with the final decision of the arbitrators. See BORN, supra note
2, at 3410 (noting most awards are complied with voluntarily). But see Strong, Border Skirmishes, supra
note 4, at 2-3, 5-6 (noting increase in judicial procedures regarding arbitration).
106
See STRONG, GUIDE, supra note 1, at 22.
107
See supra note 5 and accompanying text.
108
See Hart v. Massanari, 266 F.3d 1155, 1176-77 (9th Cir. 2001); DOMNARSKI, supra note 9, at 36;
Henry G. Stewart, Trials of a Neophyte Neutral: The Transition From Full-Time Advocate, 58 DISP.
RESOL. J. 39 (Nov. 2003-Jan.2004) (“[D]eciding cases and writing opinions take much longer than I ever
anticipated.”); Van Detta 1, supra note 18, at 55.
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the alternative or on ancillary points, conducting independent legal or factual research, and
appellate awards.
1. Multi-person tribunals
Not surprisingly, the process of writing an award differs depending on how many arbitrators are
involved.109 As a rule, sole arbitrators have more flexibility in drafting a reasoned award than
members of an arbitral tribunal, since sole arbitrators have only their own consciences to
consider.110 In cases involving multiple arbitrators, the drafting process often includes a certain
amount of compromise and negotiation.111
Every tribunal approaches the process of writing judgments differently.112 Usually the
chair takes responsibility for putting together the initial draft, although that approach can be
changed in any way that suits the arbitrators, such as by giving different panel members
different sections to write.113 Regardless of who has the responsibility for writing a particular
section of an award, that person “does not have the luxury of writing independently, but should
approach the . . . task so that it will reflect the collective mind of the collegial body that makes
up the panel.”114
Once the first draft is written and circulated, the panel considers the precise language of
the proposed award.115 Ideally, arbitrators who disagree with particular elements should not
only identify the substantive grounds of concern but should also offer alternative language for
the drafter to consider.116 This process is critically important because the award must reflect the
views of a majority of the tribunal.117 If the arbitrators can reach only a narrow consensus, then
the resulting award will have to be equally narrow.118
As the process of deliberation and drafting continues, it may become apparent that
consensus cannot be reached on certain points.119 In those cases, the majority may be able to
109

See Lloyd et al., supra note 3, at 25-26.
See Ruggero J. Aldisert et al., Opinion Writing and Opinion Readers, 31 CARDOZO L. REV. 1, 12-14
(2009).
111
See id. (discussing how the deliberation process affects how an opinion is written); Tom Cobb &
Sarah Kaltsounis, Real Collaborative Context: Opinion Writing and the Appellate Process, 5 J. ASS’N
LEGAL WRITING DIRECTORS 156, 158-63 (2008); Lloyd et al., supra note 3, at 25-26.
112
See DOMNARSKI, supra note 9, at 32-34; Daniel J. Bussell, Opinions First – Argument Afterward, 61
UCLA L. REV. 1194, 1196-97 (2014); Goodwin Liu, How the California Supreme Court Really Works:
A Reply to Professor Bussell, 61 UCLA L. REV. 1246, 1250-58 (2014); Lloyd et al., supra note 3, at 2526.
113
See Lloyd, supra note 3, at 38-39; Lloyd et al., supra note 3, at 25-26.
114
GEORGE, supra note 73, at 279.
115
See Aldisert et al., supra note 110, at 12-14; Lloyd et al., supra note 3, at 25-26.
116
GEORGE, supra note 73, at 281; see also Lloyd et al., supra note 3, at 26. Criticism should also be
limited to matters of substance rather than style. See GEORGE, supra note 73, at 282.
117
See Aldisert et al., supra note 110, at 14; Lloyd et al., supra note 3, at 26.
118
See Aldisert et al., supra note 110, at 14; Lloyd et al., supra note 3, at 26.
119
See Lloyd et al., supra note 3, at 26.
110
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overcome the need for a separate opinion by taking the dissenting arbitrator’s views into
account in the award itself or by going forward with an award that is signed by only two
members of the tribunal.120 However, in some cases, a dissenting panelist may insist on
submitting an individual opinion.121 In those situations, the tribunal will need to refer to the
arbitral rules governing the dispute to determine the availability and treatment of separate
opinions.122
2. Dissenting and concurring opinions
The debate about individual opinions in international commercial arbitration has become
increasingly heated in recent years.123 Although most rule sets permit (or at least do not
explicitly disallow) dissents and concurrences in situations where an arbitrator feels he or she
cannot join the majority opinion as a matter of conscience, the strong cultural preference in
international commercial arbitration is for a single majority award, since a separate opinion is
both expensive to draft and largely unnecessary, given that most awards in international
commercial arbitration are not published.124
Much of the push for dissenting opinions seems to have come from the investment
realm, where there is more of an incentive for arbitrators to write separate opinions.125 For
example, a large percentage of investment awards are published in whole or in part, and an
arbitrator may wish to write separately so as to help develop the type of “soft precedent” that is
said to exist in treaty-based arbitration.126 Alternatively, an arbitrator may want to set the record
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See Manuel Arroyo, Dealing with Dissenting Opinions in the Award: Some Options for the Tribunal,
25 ASA BULL. 437, 459-64 (2008); Lloyd et al., supra note 3, at 26.
121
See Arroyo, supra note 120, at 459-64.
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See C. Mark Baker & Lucy Greenwood, Dissent – But Only If You Really Feel You Must: Why
Dissenting Opinions in International Commercial Arbitration Should Only Appear in Exceptional
Circumstances, 7 DISP. RESOL. INT’L 31, 34 (May 2013). For example, the CIETAC Arbitration Rules
indicate that dissenting opinions may be written but will not form part of the award. See CIETAC
Arbitration Rules, supra note 50, art. 49. The CAS Arbitration Rules adopt a similar approach. See CAS
Arbitration Rules, supra note 86, art. 46.
123
See Arroyo, supra note 120, at 437; Baker & Greenwood, supra note 122, at 31-40; Ilhyung Lee,
Introducing International Commercial Arbitration and Its Lawlessness, by Way of the Dissenting
Opinion, 4 CONTEMP. ASIA ARB. J. 19 (2011); Alan Redfern, Dissenting Opinions in International
Commercial Arbitration: The Good, the Bad and the Ugly, in ARBITRATION INSIGHTS: TWENTY YEARS
OF THE ANNUAL LECTURE OF THE SCHOOL OF INTERNATIONAL ARBITRATION 367, 373-76 (Loukas
Mistelis & Julian D.M. Lew eds., 2007); Jacques Werner, Dissenting Opinions: Beyond Fears, 9 J. INT’L
ARB. 23, 24-25 (1992); see also Pedro J. Martinez-Fraga & Harout Jack Samra, A Defense of Dissents in
Investment Arbitration, 43 U. MIAMI INTER-AM. L. REV. 445, 450-63 (2012).
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See Arroyo, supra note 120, at 458; Baker & Greenwood, supra note 122, at 31-40; Redfern, supra
note 123, at 379-92 (suggesting the current approach is too lenient toward allowing dissents); van den
Berg, supra note 8, at 821 n.4; see also GEORGE, supra note 73, at 282, 326-30.
125
See Baker & Greenwood, supra note 122, at 39-40.
126
See Kaufmann-Kohler, supra note 70, at 361-78; van den Berg, supra note 8, at 823.
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straight as to his or her views on a particular matter so as to increase the likelihood of winning
future appointments.127
Although most of the commentary in international arbitration focuses on dissenting
opinions, it is also possible for an arbitrator to write a concurring opinion.128 Concurrences are
seen even less frequently than dissents in the international commercial context, since there is
little need for such awards in a private, non-precedential system of justice. However, arbitrators
in investment proceedings occasionally write concurring opinions for reasons similar to those
applicable to dissenting opinions.129
Some people oppose the use of individual opinions in international commercial
arbitration because such opinions are said to threaten the legitimacy of arbitration by
demonstrating a lack of unanimity among the members of the arbitral panel.130 However, other
people believe that a well-written dissent or concurrence can be a positive feature, since such
opinions can be seen as advancing the legal debate, so long as the individual opinion is written
in a respectful manner.131 Thus, sarcasm and ad hominem attacks should play no role in a
dissent, just as they should not in a majority award.132
3. Ruling in the alternative or on ancillary points
Another issue that occasionally arises involves the question of whether an arbitrator can or
should rule in the alternative or on ancillary points.133 On the one hand, providing alternative
grounds for a decision can be confusing and hence inefficient to the extent that parties who read
the award are not able to discern the precise basis on which the holding is founded.134 On the
other hand, reasoning in the alternative can increase efficiency by allowing an appellate tribunal
or enforcing court to uphold the decision on the alternative rationale, thereby avoiding the
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See Martinez-Fraga & Samra, supra note 123, at 467-70; van den Berg, supra note 8, at 821, 830-31.
Concurrences arise when the decision-maker agrees with the outcome reached by the majority but
arrives at that result through different analytical means. See van den Berg, supra note 8, at 837; see also
SUPREME COURT OF OHIO, WRITING MANUAL: A GUIDE TO CITATIONS, STYLE AND JUDICIAL OPINION
WRITING 153-54 (2012) (noting various types of concurrences), available at
http://www.supremecourt.ohio.gov/ROD/manual.pdf.
129
See Alemanni v. Argentine Republic, ICSID Case No. ARB/07/8, Concurring Opinion of Mr. J.
Christopher Thomas, Q.C., Nov. 17, 2014, available at http://www.italaw.com/sites/default/files/casedocuments/italaw4064.pdf; van den Berg, supra note 8, at 833.
130
See GEORGE, supra note 73, at 329; van den Berg, supra note 8, at 833.
131
See GEORGE, supra note 73, at 281; van den Berg, supra note 8, at 825.
132
See GEORGE, supra note 73, at 281; van den Berg, supra note 8, at 832. Observers have suggested
that the increasing use of sarcasm in the judicial context has been detrimental to the public’s faith in the
courts. See Debra Cassens Weiss, Scalia Tops Law Prof’s Sarcasm Index, ABA L.J. (Jan. 20, 2015).
133
“An alternative ground used to support a decision is not dictum.” GEORGE, supra note 73, at 331.
134
Avoidance of confusion is another reason why judges and arbitrators do not always outline the entire
basis for their decision. See Konrad Schiermann, A Response to the Judge As Comparativist, 80 TULANE
L. REV. 281, 287-90 (2005).
128
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possibility of non-enforcement.135 Providing multiple reasons why a particular party prevails
can also provide additional persuasive power in cases where a single rationale might appear
insufficient or overly legalistic to the losing party.136
Arbitrators might also wonder whether and to what extent awards can or should discuss
matters that technically do not need to be decided in order to reach a final conclusion.137
Normally, such rulings (referred to as dicta in common law countries) are unnecessary and
unwise in arbitration, since the arbitrator’s jurisdiction only extends to the parties themselves
and the normal rationales justifying the use of dicta do not apply in arbitration.138 However,
some experts have suggested that “there may be occasions when an arbitral tribunal will
acknowledge that the parties themselves . . . expect to know the views of the arbitral tribunal on
a point of law or of fact which, strictly, does not have to be decided.”139 In those cases, an
advisory ruling might be appropriate, so long as that discussion “cannot be used to undermine
the central reasoning” of the award.140
4. Independent legal or factual research
Another process-oriented question that is often raised involves the extent to which arbitrators
may conduct independent research into legal or factual issues.141 The issue of independent legal
research has been addressed extensively in the judicial context, where various authorities have
suggested that
[a] competent judge is not so naive to believe that briefs will always summarize
the relevant facts and the applicable law in an accurate fashion. A competent
judge uses the briefs as a starting line and not the finish line for his or her own
independent research. Not only does a good judge confirm that the authorities
135

Although this rationale is more important in the judicial context, where substantive appeals are
common, arbitration also involves various types of post-award review. See supra notes 67-91 and
accompanying text.
136
For example, an arbitrator might find it helpful to indicate that a party who has lost because the claim
is inadmissible for some reason (such as the running of the relevant statute of limitations) would also
have lost on the merits. See Lloyd et al., supra note 3, at 33.
137
See id. at 28.
138
The primary use of dicta is to suggest how a court would rule in the future on certain facts not
presently at issue. See Michael Abramowicz & Maxwell Stearns, Defining Dicta, 57 STAN. L. REV. 953,
958 (2005). Courts use dicta to guide the future behavior of the parties and those who are similarly
situated, thereby reducing the amount of future litigation and increasing judicial efficiency. See id. at
1000. Although dicta may be useful to the parties in cases where they are in a longstanding relationship
that might give rise to future disputes that are somewhat similar to the one in arbitration, none of the
other rationales are relevant in the arbitral context.
139
Lloyd et al., supra note 3, at 28.
140
Id.
141
See Phillip Landolt, Arbitrators’ Initiatives to Obtain Factual and Legal Evidence, 28 ARB. INT’L
173, 173 (2012).
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cited actually support the legal propositions in the briefs, a good judge also
makes sure that the authorities continue to represent a correct statement of the
law. A member of the bench who fails to independently develop his or her own
legal rationale does so at his or her own peril and the peril of the litigants.142
Some commentators have gone so far as to say that “[w]hile the briefs prepared by the
parties will be useful, there is no substitute for independent research.”143 However, other
observers have criticized independent judicial research because it denies the parties of “the
opportunity for cross-examination, rebuttal, or the introduction of further testimony.”144
Nevertheless, experts agree that “the prerogative of the judge to search the case law
independently and to consult legal treatises is soundly entrenched, presumably to promote
uniformity and accuracy in legal interpretation.”145
The debate about independent legal research also exists in the arbitral realm, although it
is colored by the fact that arbitrators do not have the same duty that judges do to ensure the
proper development of the law.146 The contractual nature of arbitration has also led various
commentators to argue that parties have a heightened right to develop their own cases and that
concerns about “the opportunity for cross-examination, rebuttal, or the introduction of further
testimony” should lead arbitrators to avoid undertaking any form of independent legal
research.147
After weighing these competing interests, most authorities have concluded that
arbitrators have the right to conduct independent research but that they should exercise that right
in a limited fashion.148 In particular, arbitrators should ask for supplemental briefing on any
question of law that was not initially raised by the parties in their submissions.149 This approach
142

Camacho v. Trimble Irrevocable Trust, 756 N.W.2d 596, 298-99 (Wisc. Ct. App. 2008); see also
Hampton v. Wyant, 296 F.3d 560, 564-65 (7th Cir. 2002).
143
GEORGE, supra note 73, at 199.
144
Edward K. Cheng, Independent Judicial Research in the Daubert Age, 56 DUKE L.J. 1263, 1296
(2007) (noting that “[a] few judges and commentators have advocated against” independent legal
research).
145
Id.
146
See GEORGE, supra note 73, at 275; Aldisert et al., supra note 110, at 14; Audley Sheppard,
Mandatory Rules in International Commercial Arbitration – An English Perspective, 18 AM. REV. INT’L
ARB. 121, 144 (2007) (discussing the concept of jura novit curia (iura novit curia) in international
commercial arbitration).
147
Cheng, supra note 144, at 1296; Marrow, supra note 86, at 24-30. But see Gaitis, supra note 9, at 17
(suggesting that “[t]he reasoning section of reasoned awards . . . , on occasion, contains citations to legal
authorities that were not presented to the tribunal by the parties”).
148
See International Law Association, International Commercial Arbitration Committee, Final Report –
Ascertaining the Contents of the Applicable Law in International Commercial Arbitration (2008)
[hereinafter ILA Report]; Gaitis, supra note 9, at 17; Landolt, supra note 141, at nn.4-6, 39; Marrow,
supra note 86, at 30; Sheppard, supra note 146, at 144-45.
149
See ILA Report, supra note 148; Bernardo M. Cremades, Overcoming the Clash of Legal Cultures:
The Role of Interactive Arbitration, 14 ARB. INT’L 157, n.5 (1998); Gaitis, supra note 9, at 17; Landolt,
supra note 141, at nn.4-6, 39; Marrow, supra note 86, at 30; Sheppard, supra note 146, at 144-45.
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is justified on the grounds that it increases the likelihood that the arbitrator will arrive at the
correct conclusion of law while simultaneously avoiding surprise and allowing the parties to
take the lead in developing their cases.150 However, concerns about surprise and autonomy are
not implicated with respect to legal materials that have been cited by the parties in their
submissions. Therefore, an arbitrator may and perhaps should “confirm that the authorities cited
actually support the legal propositions in the briefs” and ensure that the authorities “continue to
represent a correct statement of the law.”151
The situation involving independent factual research is somewhat different.152 For
example, analogies to judicial processes are largely unhelpful, since “the rules governing
independent [factual] research are astonishingly unclear” and the bench is sharply divided as to
what the best course of action is.153 To the extent that any sort of consensus exists, it appears to
suggest that judges should conduct independent factual research very rarely and only in the
interests of justice.154
Although the issue has seldom been discussed in the arbitral realm, those authorities that
have considered the matter have indicated that independent factual research should be treated in
the same way as independent legal research.155 Thus, an arbitrator who has discovered a factual
issue of relevance should ask the parties to provide further evidentiary submissions on that
matter so as to avoid the possibility of a subsequent challenge.156
5. Appellate awards
Although arbitral appeals are not at this point a frequent occurrence, the amount of commentary
and institutional activity currently being dedicated to this issue suggests that such procedures
may become relatively routine in the future.157 If that should indeed happen, the question then
150

See A v. B, Tribunal Fédéral, Ière Cour de Droit Civil, 4A_554/2014 (Apr. 15, 2015), 33 ASA BULL.
406, 406–15 (2015) (discussing situation where “plaintiff applied to the Supreme Court to have an
arbitral award annulled, alleging that the arbitral tribunal had violated due process by relying in its award
on an unpredictable application of the law” and concluding “that arbitral tribunals are free to apply the
law (iura novit curia), subject only to a prohibition on taking the parties by surprise”). Concerns exist
that an arbitrator who has exceeded his or her power to conduct independent research could create a
situation where the award would be unenforceable. See Landolt, supra note 141, at nn.39, 64-85.
151
Camacho v. Trimble Irrevocable Trust, 756 N.W.2d 596, 298-99 (Wisc. Ct. App. 2008); see also
Hampton v. Wyant, 296 F.3d 560, 564-65 (7th Cir. 2002).
152
See Cheng, supra note 144, at 1297; Landolt, supra note 141, at nn.1-2.
153
Cheng, supra note 144, at 1267; see also Hernandez v. State, 116 S.W.3d 26, 32 (Tx. Ct. Crim. App.
2003) (Keller, P.J., concurring); GEORGE, supra note 73, at 276.
154
See GEORGE, supra note 73, at 276. In fact, empirical research suggests this is indeed what happens.
See Joshua Karton, The Arbitral Role in Contractual Interpretation, 6 J. INT’L DISP. SETTLEMENT 4,
nn.37-38 (2015).
155
See Landolt, supra note 141, at nn.7-8, 91-94; see also Sheppard, supra note 146, at 144-45.
156
See Landolt, supra note 141, at nn.7-8; see also Cremades, supra note 149, nn.17-26.
157
See M. Scott Donahey, A Proposal for an Appellate Panel for the Uniform Domain Name Dispute
Resolution Policy, 18 J. INT’L ARB. 131, 131-34 (2001); Christian A. Garza & Christopher D. Kratovil,
Contracting for Private Appellate Review of Arbitration Awards, 19 APP. ADVOCATE 17 (2007)
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arises as to whether an appellate award should be written differently than an award at first
instance.158 Unfortunately, there is no real analysis of this issue from the arbitral perspective.
Indeed, most of the appellate rules that are currently in place do not discuss the form of the
appellate award at all.159
Fortunately, a functional analysis provides some useful insights into this particular
concern.160 For example, if an appellate tribunal is seen as functionally equivalent to an
appellate court, then an appellate award might need to be written slightly differently than an
award at first instance, just as an appellate opinion is written slightly differently than a trial
court decision.161
Appellate opinions differ from decisions at first instance in a number of ways, at least in
the judicial context.162 Many of these differences arise because appellate judges typically have
an obligation to achieve an outcome that is not only appropriate in the dispute at bar (justice in
personam) but also in any similar cases that may arise in the future (justice in rem).163 However,
this feature does not appear to translate to the arbitral realm, since the duty to provide justice in

(discussing various rule sets); Erin E. Gleason, International Arbitral Appeals: What Are We So Afraid
Of? 7 PEPP. DISP. RESOL. L.J. 269, 286-87 (2007); Roger B. Jacobs, Compared and Contrasted:
Skepticism and Promise in the Major Providers’ Appellate Arbitration Procedures, 33 ALT. TO HIGH
COST LITIG. 19 (Feb. 2015); Margie-Lys Jamie, An Appellate Body in Treaty-Based Investment
Arbitration: Redefining the Investor-State Dispute Settlement Mechanism, 21 SPAIN ARB. REV. /
REVISTA DEL CLUB ESPAÑOL DEL ARBITRAJE 93, 94-97 (2014); Platt, supra note 75, at 547-52; Mauro
Rubino-Sammartano, An International Arbitral Court of Appeal as an Alternative to Long Attacks and
Recognition Proceedings, 6 J. INT’L ARB. 181, 181-88 (1989); Hon. David B. Saxe, An Appellate
Mechanism in Arbitration, 86 N.Y. ST. B.J. 44, 45 (Nov./Dec. 2013) (supporting arbitral appeals in some
cases); Ten Cate, supra note 6, at 1111. The debate has been particularly pitched in the context of
investment arbitration, which raises somewhat different questions due to the quasi-public nature of
investor-state disputes. See Barry Appleton, The Song is Over: Why It’s Time to Stop Talking About an
International Investment Arbitration Appellate Body, 107 AM. SOC’Y INT’L L. PROC. 23, 23 (Apr. 3-6,
2013) (discussing an arbitral appellate procedure created by international treaty); David A. Gantz, An
Appellate Mechanism for Review of Arbitral Decisions in Investor-State Disputes: Prospects and
Challenges, 39 VAND. J. TRANSNAT’L L. 39 (2006); Ian Laird & Rebecca Askew, Finality versus
Consistency: Does Investor-State Arbitration Need an Appellate System? 7 J. APP. PRAC. & PROCESSES
283, 286-87 (2005).
158
See supra note 88 (discussing nomenclature regarding arbitral decisions below).
159
See AAA Appellate Rules, supra note 87; CPR Appellate Rules, supra note 87; see also Platt, supra
note 75, at 547-52 (discussing arbitral appeals under the Spanish Arbitration Act, the Rules of the
Spanish Court of Arbitration, the Rules of the European Court of Arbitration and the International
Arbitration Chamber of Paris (Chambre Arbitrale de Paris)). The one organization that does refer to the
form of the appellate award does so only at a very general level, simply stating that “[t]he Panel’s
decision will consist of a concise written explanation, unless all Parties agree otherwise.” See JAMS
Appellate Rules, supra note 87, Rule D.
160
See Michaels, supra note 56, at 342, 357; see also supra note 56 and accompanying text.
161
See GEORGE, supra note 73, at 257 (considering appellate opinions in court).
162
See Strong, Writing, supra note 6, at __.
163
See GEORGE, supra note 73, at 275; Aldisert et al., supra note 110, at 14.
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rem is directly related to the role that appellate opinions play in developing the rule of law and
arbitral awards do not generate precedent in the same way that judicial opinions do.164
Appellate judges also have a heightened duty to include a detailed description of the
procedural history of the dispute so as to establish the standard, scope and propriety of appellate
review.165 This feature could also be necessary in arbitration. However, a number of questions
exist regarding the standard and scope of appellate review in arbitration.
Matters of scope are addressed, at least in some degree, by most appellate rule sets.
Thus, for example, the American Arbitration Association (AAA) indicates in its rules on
appellate arbitration that “[a] party may appeal on the grounds that the Underlying Award is
based upon: (1) an error of law that is material and prejudicial; or (2) determinations of fact that
are clearly erroneous.”166 Other arbitral organizations focus on similar criteria.167 However,
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See Strong, Writing, supra note 6, at __; see also supra notes 68-69 and accompanying text. Although
civil law jurisdictions do not adhere to precedent in quite the same way that common law countries do,
civil law countries still recognize the need to develop consistent interpretations of the law. See DE CRUZ,
supra note 72, at 70.
165
See Strong, Writing, supra note 6, at __.
166
AAA Appellate Rules, supra note 87, Rule A-10. The AAA further indicates that
(a) Within thirty (30) days of service of the last brief, the appeal tribunal shall take one of
the following actions:
1. adopt the Underlying Award as its own, or,
2. substitute its own award for the Underlying Award (incorporating those aspects
of the Underlying Award that are not vacated or modified), or,
3. request additional information and notify the parties of the tribunal’s exercise of
an option to extend the time to render a decision, not to exceed thirty (30) days.
The appeal tribunal may not order a new arbitration hearing or send the case back to the
original arbitrator(s) for corrections or further review.
Id. Rule A-19.
167
Thus, the CPR rules on appellate procedure state that
8.2 If the Tribunal hears the Appeal, it may issue an Appellate Award modifying or
setting aside the Original Award, but only on the following grounds:
a. That the Original Award (i) contains material and prejudicial errors of law of such
a nature that it does not rest upon any appropriate legal basis, or (ii) is based upon
factual findings clearly unsupported by the record; or
b. That the Original Award is subject to one or more of the grounds set forth in
Section 10 of the Federal Arbitration Act for vacating an award. The Tribunal does
not have the power to remand the award.
8.3 If the Tribunal does not modify or set aside the Original Award pursuant to Rule 8.2
above, it shall issue an Appellate Award approving the Original Award and the Original
Award shall be final as provided in Rule 8.6 below.
CPR Appellate Rules, supra note 87, Rule 8.
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these provisions could be difficult to implement in practice, given the problems associated with
distinguishing between findings of fact and conclusions of law.168
The situation is even more challenging with respect to questions relating to the standard
of review, since only one arbitral organization – JAMS – addresses the standard of review in its
appellate rules.169 As a result, it is by no means clear in most cases whether and to what extent
appellate arbitrators should defer to arbitrators at first instance as opposed to simply considering
the matter de novo. In judicial appeals in the United States, the appropriate standard is usually
determined by reference to the matter under review, with the three most frequently used
standards – clear error, abuse of discretion and plenary (de novo) review – typically relating to
evidentiary, discretionary and legal matters, respectively.170 However, recent decisions from the
U.S. Supreme Court have made that standard increasingly difficult to apply.171 Other national
laws could be similarly problematic.
B. Issues Relating to the Framework
As important as process-oriented issues are, perhaps the most challenging issue in this area of
law involves the framework for reasoned awards. The following sub-sections therefore discuss
various aspects of a fully reasoned award, including core considerations relating to scope,
structure, and, to a lesser extent, style.
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See Miller v. Fenton, 474 U.S. 104, 113-14 (1985); see also supra notes 54-55 and accompanying
text.
169
The JAMS rules on appellate procedures state
The Appeal Panel will apply the same standard of review that the first-level appellate
court in the jurisdiction would apply to an appeal from the trial court decision. The
Appeal Panel will respect the evidentiary standard set forth in Rule 22(d) of the JAMS
Comprehensive Arbitration Rules. The Panel may affirm, reverse or modify an Award.
The Panel may not remand to the original arbitrator(s), but may re-open the record in
order to review evidence that had been improperly excluded by the Arbitrator(s) or
evidence that is now necessary in light of the Panel’s interpretation of the relevant
substantive law. . . . The Panel’s decision will consist of a concise written explanation,
unless all Parties agree otherwise.
JAMS Appellate Rules, supra note 87, Rule D. However, JAMS does not address the scope or trigger for
review. See id.
170
See Aldisert et al., supra note 110, at 30. Notably, the standard of review differs from the scope of
review. See GEORGE, supra note 73, at 297.
171
Recent decisions from the U.S. Supreme Court have permitted, if not required, de novo analysis of
certain mixed questions of law and fact. See Russell M. Coombs, A Third Parallel Primrose Path: The
Supreme Court’s Repeated, Unexplained, and Still Growing Regulation of State Courts’ Criminal
Appeals, 2005 MICH. ST. L. REV. 541, 547-48. However, distinguishing questions of law from questions
of fact is quite challenging. See Miller, 474 U.S. at 113-14; see also supra notes 54-55 and
accompanying text.
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1. Style
Although this Article does not address issues relating to diction, sentence structure, punctuation
and the like, some so-called elements of style have a significant effect on the substance of an
award, since they affect not just the mode of an author’s communication but the ability to
communicate effectively.172 Since the first duty of an arbitrator is to produce a clear,
internationally enforceable award, it is necessary to consider a few stylistic concerns.173
The first point involves the audience for arbitral awards.174 Because the parties “have an
all-pervasive interest” in the outcome of the dispute,175 conventional wisdom suggests that
arbitrators should direct their statements primarily if not exclusively to the litigants.176
This conclusion has significant repercussions for the style that an arbitrator adopts when
writing an award, since parties who have taken the trouble and expense of contracting for a
reasoned award want to know not only who won, but why.177 Most parties do not have extensive
training in the law, which means that arbitrators need to write awards that are “clear, logical,
unambiguous, and free of” legal jargon.178 Indeed, many experts have recognized that “[t]he
mark of a well-written opinion is that it is comprehensible to an intelligent layperson.”179
Furthermore, awards “should not . . . be turned into briefs or vehicles for advocacy.”180
Although arbitral awards are directed primarily to the parties, arbitrators need to keep
other potential audience members in mind. For example, an award may need to be read by a
national court judge as part of a collateral or enforcement proceeding.181 Not all judges are as
knowledgeable about the arbitral process as they could be, which suggests that an arbitrator may
need to explain the nuances of the governing law and arbitral procedure so as to avoid any
judicial misunderstandings.182 The possibility of judicial confusion may be heightened in cases
172

See supra note 47 and accompanying text.
See Lloyd et al., supra note 3, at 20-21.
174
Knowing one’s audience is one of the fundamental rules of good writing, regardless of context. See
Jeffrey A. Van Detta, The Decline and Fall of the American Judicial Opinion, Part II: Back to the
Future From the Roberts Court to Learned Hand – Segmentation, Audience, and the Opportunity of
Justice Sotomayor, 13 BARRY L. REV. 29, 34 (2009) [hereinafter Van Detta 2].
175
Aldisert et al., supra note 110, at 17.
176
See Marx, supra note 5, at 23 (expanding the audience slightly); see also Aldisert et al., supra note
110, at 17 (discussing judicial opinions).
177
See Lloyd, supra note 3, at 40.
178
Aldisert et al., supra note 110, at 18. Those who are writing an award in a second language often must
take additional steps to make sure that they are using foreign legal terms properly and adhering to party
expectations regarding the form and content of the award. See STRONG ET AL., supra note 11, ch. 1;
Lloyd, supra note 3, at 39.
179
FEDERAL JUDICIAL CENTER, JUDICIAL WRITING MANUAL: A POCKET GUIDE FOR JUDGES 6 (2d edn,
2013) [hereinafter FJC MANUAL], available at www.fjc.gov.
180
Id. at 5.
181
See Lloyd et al., supra note 3, at 28.
182
Judges are often confused about the special nature of international commercial arbitration. See
STRONG, GUIDE, supra note 1, at 1. Numerous national and international organizations are taking steps
to address this issue. See S.I. Strong, Improving Judicial Performance in Matters Involving International
173
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where the award is being enforced across the common law-civil law divide. In those situations,
the arbitrator may wish to be particularly careful about making sure that the award includes
various elements that will be familiar to the enforcing judge.183
An award may also be read by various private parties.184 For example, an insurer may
need to read an award to determine whether and to what extent any damages granted by the
arbitrator fall within the terms of a business insurance policy.185 In these sorts of cases, an
arbitrator may want to be particularly clear about the nature of the underlying financial
calculations, including issues relating to taxes, interest and costs.186
The second stylistic issue to consider involves consistency and coherence in relation to
the citation of legal authorities.187 Advocates are often advised to take their audience into
account when drafting written submissions in international commercial arbitration and, in
particular, to make sure that the presentation and discussion of legal materials take into account
the various differences between the civil and common law.188 The diversity of potential
audience members for international commercial awards suggests that arbitrators should follow
this general rule as well, since there is no way for the author of an international award to
anticipate all future uses of an award or the legal background of all potential audience
members.189 As a result, international arbitrators must be very familiar with the role that
different legal authorities play in arbitration and the various ways in which common law and
civil law courts approach the citation, interpretation and application of legal materials.190
The third and final stylistic issue to mention involves the use of headers. Commentators
have noted that the length of international awards makes it useful for arbitrators to make
generous use of headings, sub-headings and other types of subdivisions so as to increase the
reader’s understanding of the structure of the award.191 It is also often “convenient to number
the paragraphs or groups of paragraphs to facilitate cross-referencing within the award.”192

Arbitration, in SELECTED TOPICS IN INTERNATIONAL ARBITRATION: LIBER AMICORUM __ (Julio César
Betancourt ed., forthcoming 2015).
183
See Lloyd et al., supra note 3, at 31; see also infra notes 187-90 and accompanying text.
184
See Lloyd, supra note 3, at 41.
185
See Lloyd et al., supra note 3, at 29.
186
See id. at 33-34.
187
See Aldisert et al., supra note 110, at 18.
188
See STRONG, RESEARCH, supra note 8, at 9-37 (discussing role of legal authority in international
commercial arbitration); S.I. Strong, Research in International Commercial Arbitration: Special Skills,
Special Sources, 20 AM. REV. INT’L ARB. 119, 130-45 (2009) [hereinafter Strong, Sources] (same).
189
See supra notes 76-85 and accompanying text.
190
STRONG, RESEARCH, supra note 8, at 9-37 (discussing role of legal authority in international
commercial arbitration); Karton, supra note 154, at n.6; see also Strong, Sources, supra note 188, at 13045 (same); STRONG ET AL., supra note 11, at chs. 4-6 (discussing the interpretation and use of legal
authority in common law and civil law jurisdictions, particularly in Spanish- and English-speaking
countries).
191
See Fontaine, supra note 3, at 36; see also supra note 65 and accompanying text.
192
Fontaine, supra note 3, at 36.
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2. Scope
One of the first things that an arbitrator must do when sitting down to draft an award is decide
the scope of the analysis.193 Conventional wisdom suggests that a reasoned award should
include a full discussion of “the nature of the case, the issues, the facts, the law applicable to the
facts, and the legal reasoning applied to resolve the controversy.”194 This type of content is
necessary because the award “is the authoritative answer to the questions raised by the
[arbitration] . . . [and] should explain the reasons upon which the [award] is to rest.”195
Although this description may be useful as a starting point, it fails to provide sufficiently
specific advice to arbitrators faced with drafting a reasoned award. In particular, this type of
general guidance fails to recognize how an award can and should be adapted in response to
different types of disputes.
i. A taxonomy of arbitral disputes
When drafting awards, arbitrators from both common law and civil law jurisdictions would be
well-advised to consider reviewing The Nature of the Judicial Process, one of the seminal
guides on judicial opinion-writing.196 In that book, U.S. Supreme Court Justice Benjamin
Cardozo suggests that there are three different types of disputes that can result in a judicial
ruling and demonstrates how a reasoned ruling can and should be adapted to take those
underlying differences into account.197
“The first category . . . is comprised of those cases where ‘[t]he law and its application
alike are plain.’ Such cases ‘could not, with semblance of reason, be decided in any way but
one.’”198 Cardozo’s suggestion in these sorts of situations is for the adjudicator to avoid drafting
a lengthy written opinion because such a ruling would contribute nothing to the jurisprudence in
the field.199
Of course, an arbitrator who is contractually bound to render a reasoned award does not
have the luxury of refusing to write a reasoned award simply because the outcome of the dispute
appears clear on its face.200 However, Cardozo’s analysis provides a useful way for arbitrators
to save costs by suggesting that an award addressing this type of dispute need not be very long
or very detailed to be considered “reasoned.”201 Indeed, judges addressing matters falling within
193

See FJC MANUAL, supra note 179, at 3-7 (discussing scope in the context of judicial opinions).
GEORGE, supra note 73, at 32-33.
195
Id. at 32-33.
196
See BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS (1949).
197
See CARDOZO, supra note 196, at 164-65; Aldisert et al., supra note 110, at 8.
198
Aldisert et al., supra note 110, at 8-9 (quoting CARDOZO, supra note 196, at 164-65).
199
See CARDOZO, supra note 196, at 164-65; Aldisert et al., supra note 110, at 8-9.
200
CARDOZO, supra note 196, at 164.
201
Writing an award can be a time-consuming task and an extremely expensive one in situations where
arbitrators are paid by the hour. See Stewart, supra note 108, at 39 (noting the length of time it takes to
write an award).
194
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this first category of cases usually render a summary judgment order that runs no more than a
single page in length.202 While an international award would need to be longer than that due to a
number of logistical requirements that arise out of the special nature of international commercial
arbitration, an arbitrator could nevertheless be quite succinct in the analytical section and still
produce an award that could be considered fully reasoned in the circumstances.203
The second category of cases described by Cardozo involves situations
where “the rule of law is certain, and the application alone doubtful.” In such
cases,
[a] complicated record must be dissected, the narratives of witnesses,
more or less incoherent and unintelligible, must be analyzed, to determine
whether a given situation comes within one district or another upon the
chart of rights and wrongs. . . . Often these cases . . . provoke difference
of opinion among judges. Jurisprudence remains untouched, however,
regardless of the outcome.204
In these sorts of situations, Cardozo suggests rendering a non-precedential judicial
opinion.205 On one level, this sort of advice may not seem helpful to arbitrators, since arbitral
awards are already considered non-precedential.206 However, closer examination of the nature
of a non-precedential judicial opinion provides useful lessons for international arbitrators.
Judges faced with this second category of cases typically issue a memorandum
opinion.207 These documents are slightly more fulsome than the summary orders used in
Cardozo’s first category of cases and provide a short description of how the court arrived at its
decision, even though they do not include a detailed discussion of the facts or a comprehensive
explanation of the legal rationales underlying the decision.208 Although arbitrators are again
bound by their contractual duty to provide a fully reasoned award, Cardozo’s taxonomy
suggests that analyses in this second category of cases can and should focus on those elements
that are most in contention (i.e., the facts) while spending less time on those matters that are not

202

See CARDOZO, supra note 196, at 164; Aldisert et al., supra note 110, at 10-11; see also FJC
MANUAL, supra note 179, app. B (suggesting that these types of orders include a brief statement of the
findings of fact and conclusions of law, but without a detailed explanation of why the court reached the
outcome that it did).
203
See Lloyd et al., supra note 3, at 29-31 (describing various logistical requirements and basic data
needs in international commercial awards); see also infra notes 255-56 and accompanying text.
204
Aldisert et al., supra note 110, at 8-9 (quoting CARDOZO, supra note 196, at 164-65.
205
See CARDOZO, supra note 196, at 164-65; Aldisert et al., supra note 110, at 8-9.
206
See supra notes 68-69 and accompanying text.
207
See CARDOZO, supra note 196, at 164; see also Aldisert et al., supra note 110, at 8, 11.
208
See GEORGE, supra note 73, at 325-26; Aldisert et al., supra note 110, at 11; see also FJC MANUAL,
supra note 179, app. A.
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really debatable (i.e., the law).209 By focusing on what is truly at issue and avoiding the notion
that a reasoned award in international commercial arbitration requires exhaustive analysis of
every nuance of the dispute, arbitrators can operate in an efficient, timely and cost-effective
manner without jeopardizing the enforceability of the award or the parties’ interest in
understanding how and why the result was obtained.210 Indeed, a number of civil law legal
systems have shown that length has little to do with whether a legal ruling can be considered
reasoned.211
Cardozo then goes on to discuss his “third and final category” of cases, which is the only
one he believes should generate a fully reasoned ruling.212 This category
is comprised of cases “where a decision one way or the other, will count for the
future, will advance or retard, sometimes much, sometimes little, the development
of the law. . . .” From such cases, each modestly articulating a narrow rule,
emerge the principles that form the backbone of a court’s jurisprudence and
warrant full-length, signed published opinions.213
Some aspects of Cardozo’s analysis (for example, statements about “the development of
the law”) do not apply to arbitration.214 However, Cardozo’s description of this third category of
cases is nevertheless useful because it helps arbitrators identify those types of disputes that
merit a detailed analysis of both the facts and the law.215 As a result, awards falling into this
category will probably be somewhat longer than those in the previous two categories, since the
legal and factual issues are both more complicated.216
Although Cardozo’s taxonomy is useful in distinguishing between different types of
disputes, it does not address a number of more detailed issues, such as how a judge or arbitrator
is to distinguish between a factual finding and a legal conclusion.217 That particular analysis is
extremely challenging even for experienced decision-makers, since “the appropriate

209

See CARDOZO, supra note 196, at 164; see also Aldisert et al., supra note 110, at 8, 11.
See Fontaine, supra note 3, at 34. The international legal and business communities have expressed
concern about the time it takes many arbitrators to generate their awards. See Berwin Leighton Paisner,
International Arbitration: Research Based Report on Perceived Delay in the Arbitration Process 15-19
(2012), available at
https://www.blplaw.com/media/pdfs/Reports/BLP_International_Arbitration_Survey_Delay_in_the_Arb
itration_Process_July_2012.pdf.
211
See supra notes 60-63 and accompanying text; see also BORN, supra note 2, at 3041-42 (noting that
“in some instances, longer is not better”).
212
Aldisert et al., supra note 110, at 8-9 (quoting CARDOZO, supra note 196, at 164-65).
213
Aldisert et al., supra note 110, at 8-9 (quoting CARDOZO, supra note 196, at 164-65); see also
GEORGE, supra note 73, at 32-34 (discussing types of judicial writings).
214
See supra notes 68-69 and accompanying text.
215
See CARDOZO, supra note 196, at 164-65.
216
See supra notes 198-211 and accompanying text.
217
See CARDOZO, supra note 196, at 164-65.
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methodology . . . has been, to say the least, elusive.”218 This matter is discussed in more detail in
the following subsection.
ii. Distinguishing between factual findings and legal conclusions
When considered in the abstract, distinguishing between factual findings and legal conclusions
appears relatively easy. For example, “[f]indings of fact may be defined as those facts which are
deduced from the evidence and which are found by the . . . [arbitrator] to be essential to the
judgment rendered in the case.”219 Conclusions of law, on the other hand, “are drawn by the . . .
[arbitrator] through the exercise of her [or her] legal judgment from those facts he [or she] has
found previously as the trier of fact.”220
As straightforward as these definitions appear, they can be quite challenging to apply in
practice.221 The situation is further exacerbated in the international context by virtue of certain
differences between common law and civil law analyses. For example, it has been said that
[a] civilian system differs from a common law system much as rationalism differs
from empiricism or deduction from induction. The civilian naturally reasons from
principles to instances, the common lawyer from instances to principles. The
civilian puts his faith in syllogisms, the common lawyer in precedents; the first
silently asking himself as each new problem arises, “What should we do this
time?” and the second asking aloud in the same situation, “What did we do last
time?” . . . The instinct of a civilian is to systematize. The working rule of the
common lawyer is solvitur ambulando.222
Another way of describing the differences between the two legal systems is by
recognizing that the common law places
its faith in experience rather than in abstractions. It is a frame of mind which
prefers to go forward cautiously on the basis of experience from this case or that
case to the next case, as justice in each case seems to require, instead of seeking to
refer everything back to supposed universals. It is a frame of mind which is not
ambitious to deduce the decision for the case in hand from a proposition
formulated universally . . . . It is the . . . habit of dealing with things as they arise
218

Miller v. Fenton, 474 U.S. 104, 113-14 (1985) (citations omitted); see also GEORGE, supra note 73, at
235-38 (including examples).
219
GEORGE, supra note 73, at 188 (noting findings of fact are “a form of judicial inquiry”).
220
Id. at 189 (noting “[w]hen the judge considers the facts and draws the legal conclusion . . . [the
statement] becomes a conclusion of law”).
221
See Miller, 474 U.S. at 113-14.
222
Lord Cooper, The Common Law and the Civil Law – A Scot’s View, 63 HARV. L. REV. 468, 470
(1950), as quoted in ZWEIGERT & KÖTZ, supra note 67, at 259.
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instead of anticipating them by abstract universal formulas [as is the case with the
civil law].223
Differences in the nature of common law and civil law analysis can have a significant
effect on how an arbitrator writes an award. Indeed, both the form and the content of an arbitral
award will likely be influenced by the legal system with which an arbitrator is most familiar, at
least to some extent.224
This is not to say that an arbitrator cannot or should not adopt a more blended
perspective in appropriate circumstances.225 In fact, the most successful international arbitrators
in the world are renowned for precisely that ability.226 However, it can be difficult for novice
arbitrators to overcome their early training and learn how to reflect an appropriately
international perspective in their awards.227
Perhaps the best way to explain how this type of comparative methodology can be
applied in international commercial arbitration is through an example involving a situation
where an arbitrator has been asked to apply the substantive law of a country that not only differs
from the law with which the arbitrator is most familiar but that falls on the other side of the
common law-civil law divide.228 In these types of cases, the arbitrator needs to adopt certain
comparative legal skills to be sure that he or she is ascertaining, interpreting and applying the
appropriate legal standard.229
223

Roscoe Pound, What Is the Common Law, in THE FUTURE OF THE COMMON LAW 3, 18 (1937), as
quoted in ZWEIGERT & KÖTZ, supra note 67, at 259.
224
See Lloyd et al., supra note 3, at 20. For example, arbitrators from common law jurisdictions often
spend a significant amount of time discussing the underlying facts and analyzing legal precedents while
arbitrators from civil law jurisdictions focus more heavily on categorizing the type of legal issues at
stake during the initial stages of the analysis. See id.; see also Bergholtz, supra note 92, at 42.
225
This approach can not only be useful in communicating the arbitrator’s rationale to the parties, it can
be helpful in smoothing the path to enforcement. See Lloyd et al., supra note 3, at 31 (“If a national court
has ever to examine an award, for example for the purposes of recognition or setting aside, it will
naturally be less likely to be critical if the reasoning adopts a pattern with which it is familiar.”)
226
See Emmanuel Gaillard, Sociology of International Arbitration, 31 ARB. INT’L 1, 8 (2015) (listing
most popular international arbitrators in the world).
227
See Helena Whalen-Bridge, The Reluctant Comparativist: Teaching Common Law Reasoning to Civil
Law Students and the Future of Comparative Legal Skills, 58 J. LEGAL EDUC. 364, 368-69 (2008). While
an arbitrator should never pretend to be an expert in foreign law, that person cannot ignore the governing
law simply because he or she is not qualified in that jurisdiction. However, each arbitrator was
intentionally selected so as to be able to bring his or her unique technical or legal skills to bear on the
problem at hand, resulting in a more blended analysis of the law and the facts at issue. See Cremades,
supra note 149, at 172; Miles, supra note 35, at 39-41. Arbitrators in international commercial
arbitration may not only be qualified in a jurisdiction different than the one whose law controls the
dispute, they may be qualified as lawyers in no jurisdiction whatsoever. See id.; see also BORN, supra
note 2, at 1679, 1745 (noting that only some jurisdictions require arbitrators to be legally qualified).
228
See Friesen, supra note 60, at 3.
229
See Strong, Sources, supra note 188, at 145-50. Interestingly, parties have been known to require
arbitrators to apply common law and civil law principles simultaneously. See William W. Park, Michael
Mustill: A Reminiscence, 31 ARB. INT’L __ (forthcoming 2015) (discussing the Channel Tunnel Case,
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Thus, for instance, a French-qualified arbitrator who is faced with a dispute governed by
U.S. law might want to adopt more of a common law methodology when seeking to ascertain
the governing legal principles.230 In so doing, the arbitrator would likely give considerable
weight to case law in his or her deliberations and drafting231 and might also place a stronger
emphasis on factual considerations than he or she would normally do.232 Finally, the arbitrator
might consider discussing how the facts in the case generated the legal principles chosen to
govern the dispute.233
Similarly, a U.S.-qualified arbitrator faced with a dispute governed by French law might
want to approach the dispute from more of a civil law perspective.234 In so doing, the arbitrator
would likely rely heavily on scholarly commentary when interpreting and applying various
statutes and would avoid focusing exclusively on case law as a guide to interpretation.235
Similarly, the arbitrator might interpret legislation from more of a purposive or teleological
perspective rather than rely on the four-corners or plain meaning doctrine236 would perhaps aim
to derive the applicable legal standard primarily by reference to various legal principles rather
than through factual analogies.237
Although this approach may seem complicated and perhaps somewhat confusing to
those who have not undertaken such analyses, all of the underlying interpretive techniques are
used in both common law and civil law jurisdictions, even if conventional wisdom tends to
associate particular methodologies more closely with one or the other of the two legal
traditions.238 Therefore, this approach does not require arbitrators to abandon their longstanding
professional expertise but instead encourages them to supplement their analysis by
incorporating techniques and authorities that are used and valued in the legal system whose law
controls.239
Channel Group v. Balfour Beatty Ltd. [1993] Adj. L. R. 01/21, which involved a contract requiring
application of common principles of English and French law); see also Karton, supra note 154, at nn.4546 (discussing the ICC awards in the Channel Tunnel Case, referred to in this example as the Eurotunnel
cases).
230
See Strong, Sources, supra note 188, at 145-50; see also Karton, supra note 154, at nn.185-89.
231
See ZWEIGERT & KÖTZ, supra note 67, at 259.
232
See id.
233
See id.
234
See id.; Carl Baudenbacher, Some Remarks on the Method of Civil Law, 34 TEX. INT’L L.J. 333, 34849 (1999) (discussing the hermeneutical nature of contemporary civil law analysis); Friesen, supra note
60, at 7-11. One commentator has suggested that that “a civil law perspective on contractual
interpretation predominates” in international commercial arbitration. See Karton, supra note 154, at
n.53.
235
See Strong, Sources, supra note 188, at 145-50; see also Karton, supra note 154, at nn.185-89.
236
See S.I. Strong, Beyond the Self-Execution Analysis: Rationalizing Constitutional, Treaty and
Statutory Interpretation in International Commercial Arbitration, 53 VA. J. INT’L L. 499, 571 (2013).
237
See Strong, Sources, supra note 188, at 145-50. This is not to say that different interpretive
techniques may not lead to different outcomes, since that is obviously the case. See Karton, supra note
154, at nn.111-22.
238
See Strong, Sources, supra note 188, at 145-50.
239
The technique is explained thusly by Bernardo Cremades, a highly esteemed international arbitrator:
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Notably, arbitrators cannot hope to hide their evaluative approach, since any and all
influences on the arbitrator’s analytical methodology will necessarily affect the manner in
which the final award is written, both as a matter of style and content.240 Indeed, commentators
have long recognized that the substance of a legal ruling influences the form, as well as the
reverse.241
3. Structure
i. Required elements
As important as questions of style and scope may be, the real challenge for those charged with
writing an arbitral award involves structure. Without a good structural framework, an arbitrator
cannot hope to persuade or even inform his or her readers.242
Some structural concerns have already been resolved by the international arbitral
community.243 Thus, as noted previously, reasoned awards in international commercial
arbitration are usually quite lengthy and tend to adopt an approach reminiscent of judicial
opinions generated by common law and certain civil law courts.244 As a result, international
awards are often longer and more formal than arbitral awards rendered in domestic proceedings,
even in cases that feature legal and factual issues that are as complicated those arising in the
cross-border context.245

[A]rbitrators display their real expertise and professionalism at the time of making their
decision, placing aside their individual cultural background. Thus, the truly international
arbitrator is one who is immediately able to distinguish what is purely local from that
which is outside his own national frontiers and within a globalized economy. His
professionalism leads his decision to be independent from the “bag and baggage” of the
system or national systems from which he originates: da mihi factum et tibi dabo ius. In
the final decision, he is not conditioned either by his geographical origin or by education,
race, religion or even personal sympathies. Here lies the true professionalism of the
international arbitrator who knows how to face the expectations of the parties, who have
chosen him for his impartiality and neutrality.
Cremades, supra note 149, n.27 (citation omitted).
Bergholtz, supra note 92, at 42 (noting that “[i]n the grounds of legal decisions form and substance,
procedural form and substantive law, meet”); see also STRONG, RESEARCH, supra note 8, at 3-7;
Baudenbacher, supra note 234, at 348-49; Cremades, supra note 149, at 161; Friesen, supra note 60, at
7-11. Although some commmentators have suggested that arbitrators do not explicitly describe their
interpretive approach, that does not mean that the interpretive methodology cannot be gleaned from the
structure, style and content of the opinion. See Karton, supra note 154, at nn.13-29.
241
See Bergholtz, supra note 92, at 42.
242
See STRONG & DESNOYER, supra note 48, ch. 1.
243
See supra notes 60-63 and accompanying text.
244
See Lloyd et al., supra note 3, at 29-31; see supra notes 60-61 and accompanying text.
245
See STRONG, GUIDE, supra note 1, at 3-6. For example, class arbitrations are often as complex as
international commercial arbitrations, with similar amounts in dispute. See S.I. Strong, Does Class
240
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The length of international awards can be somewhat problematic, given that arbitration
is supposed to reduce the time and costs associated with resolving legal disputes and writing a
fully reasoned award is often both expensive and time-consuming.246 Indeed, Gary Born, one of
the leading commentators in the field, has recognized that “in some instances, longer is not
better.”247
However, the detailed analysis reflected in many international awards can be defended
on several grounds. For example, an arbitrator may perceive a heightened need to explain
international commercial arbitration’s uniquely blended procedural approach to those who may
be unfamiliar with the process.248 Alternatively, an arbitrator may wish to demonstrate his or her
faithfulness to the contractual obligation to produce a reasoned award.249
These are both reasonable justifications for longer and more detailed awards. However,
the real reason for the length of most international awards may lie in the nature of a reasoned
award itself. For example, experts have suggested that an award in international commercial
arbitration
should inform the reader that the arbitral tribunal has acted in a judicial manner,
not just in the way in which it heard the dispute but in the manner in which the
dispute was decided, i.e., the reasoning must be both thorough and self-sufficient.
The award must therefore be – and be seen to be – the product of compliance by
the arbitral tribunal with the fundamental principles of the processes by which
civil disputes are to be resolved (insofar as they apply to arbitration). Thus the
Arbitration “Change the Nature” of Arbitration? Stolt-Nielsen, AT&T and a Return to First Principles,
17 HARV. NEGOT. L. REV. 201, 262-66 (2012). However, class awards often adopt a different structure
and tone than international awards. Compare Contractor (Zambia) v. Producer (Zambia), Final Award,
ICC Case No. 16484, 2011, XXXIX Y.B. COMM. ARB. 216 (2014) (reflecting an international award)
with Hausner v. United – Clause Construction Award, AAA Class Arbitration Docket, www.adr.org.
246
See Stewart, supra note 108, at 39 (noting the length of time it takes to write an award). Notably,
some arbitrators in international commercial arbitration are not paid by the hour. See ICC Arbitration
Rules, supra note 50, Appx. III, art. IV (basing arbitrator’s fees on amount in dispute).
247
BORN, supra note 2, at 3041-42.
248
Enforcing courts often need to assess the fairness of the arbitral procedure, which will be reflected in
certain aspects of the award. See Lloyd et al., supra note 3, at 24-25 (“National courts throughout the
world also expect or require certain fundamental principles to be followed by arbitral tribunals, such as
the right of a party to know and to be able to deal with the case against it. The award must make it clear
that these principles have been observed by the arbitral tribunal and how the tribunal did so.”); see also
New York Convention, supra note 78, art. V.
249
See Lloyd et al., supra note 3, at 27 (“The arbitral tribunal ought to facilitate voluntary compliance
[with an award] by producing an award which explains clearly and persuasively how and why it has
arrived at its conclusions.”); see also Bergholtz, supra note 92, at 45, 48 (noting that judges also need to
demonstrate their faithfulness with legal authority so as to avoid being perceived as arbitrary). These
obligations include the duty to comply with necessary procedural rules as well as the duty to comply
with the substantive law chosen explicitly or implicitly by the parties. See BORN, supra note 2, at 196364; Strong, Procedural Limits, supra note 94, at 1089-1109 (noting the limits on procedural and
substantive autonomy in international commercial arbitration).
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arbitral tribunal must allow each party the opportunity to answer the case against
it and also any pertinent point raised by the arbitral tribunal on its own initiative,
as well as to deal with any fact or allegation brought to the attention of the
tribunal.250
These requirements have significant ramifications with respect to the structure of the
award, as discussed in the next sub-section.
ii. A classical structural framework
As mentioned previously, arbitrators do not need to adhere to any pre-established structural
norms when drafting international awards.251 Instead, arbitrators simply need to fulfill various
functional requirements252 that may be imposed privately, institutionally253 or as a result of the
special nature of arbitration.254
A number of these elements are relatively straightforward. For example, an international
award should include:
x
x
x
x
x

x
x

x

250

the names of the arbitrator(s)
the manner in which the tribunal came to be appointed;
the names and addresses of the parties (including any company or commercial
registration number) and of their legal or other representatives;
how the dispute arose (and thus why an arbitral award is required);
the terms of the arbitration agreement (and any variations) – these are best set
out in full as they establish the basis for the jurisdiction of the arbitral tribunal;
...
the place of the arbitration together with how it came to be chosen;
the law or rules applicable to the merits of the dispute and whether they were
agreed by the parties or decided by the arbitral tribunal (in the latter case, the
reasons considered to be appropriate by the arbitral tribunal must be given at
some point in the award); . . .
the procedural rules agreed [by the parties] . . . or determined by the arbitral
tribunal;

Lloyd et al., supra note 3, at 21.
See id. at 20.
252
See BORN, supra note 2, at 3037-45.
253
For example, the ICC has a number of form requirements that may not apply in other types of
proceedings. See Lloyd et al., supra note 3, at 23; see also BORN, supra note 2, at 3030-37.
254
For example, an arbitrator must be aware of any requirements imposed as a result of the national law
of the seat or by the New York Convention. See New York Convention, supra note 78; Lloyd, supra
note 3, at 41. Authorities also suggest that an arbitrator should be aware of any requirements imposed at
the place where the award is likely to be enforced. See Fontaine, supra note 3, at 31-32.
251
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x
x
x
x
x

the language or languages of the arbitration (and any departures therefrom and
the reason for any such deviation);
the principal chronology both of the dispute and of the proceedings . . . ;
the steps that the arbitral tribunal took, in accordance with the procedural
rules, to ascertain the facts of the case;
the dates of any evidentiary hearings and previous awards; [and]
the date when the proceedings were closed.255

This material, which usually appears at the beginning of the arbitral award, is relatively
easy to draft, which obviates the need for further discussion herein.256 Instead, this Article will
focus on issues relating to the arbitrator’s legal reasoning and factual analysis, since those are
the elements that are the most challenging for both new and experienced arbitrators.257
Although very little material exists on how arbitrators should draft the reasoning section
of an international award,258 extensive commentary exists regarding judicial reasoning.259 While
arbitral awards do not necessarily have to reflect the same degree and depth of analysis as
judicial decisions and opinions, it nevertheless appears useful to consider the various
recommendations made to judges in case the advice is transferrable to arbitration.260 In so
doing, it will of course be necessary to take into account the various functional differences
between arbitral awards and judicial rulings.261
It is impossible to provide a comprehensive analysis of every type of reasoned analysis,
since every nation takes its own particular approach to judicial writing.262 However, one popular
255

Lloyd et al., supra note 3, at 29-30 (footnotes omitted). Other logistical information, such as that
relating to the appointment of a tribunal expert, can be included in this section if necessary. See id. at 30.
This material is necessary in case the award ever needs to be enforced internationally and therefore
should be presented in a strictly informational and non-controversial manner. See id.
256
See id.
257
See id. at 31-37.
258
See id. at 29-31; see also supra notes 8-13 and accompanying text.
259
See supra note 38 (listing authorities); see also infra note 262.
260
See BORN, supra note 2, at 3044.
261
See Michaels, supra note 56, at 342, 357; see also supra notes 56-57 and accompanying text.
262
See FJC MANUAL, supra note 179 (United States); CHERYL THOMAS, REVIEW OF JUDICIAL TRAINING
IN OTHER JURISDICTIONS 8, 16 (May 2006) (discussing judicial writing programs around the world and
noting the United States, Canada and Spain are leaders in judicial education, offering numerous courses
in “judge craft,” which includes judicial writing), http://www.ucl.ac.uk/laws/judicialinstitute/files/Judicial_Training_and_Education_in_other_Jurisdictions.pdf ; see also European
Commission, European Judicial Training, Good Training Practices (noting courses on decision writing
from Estonia and the Netherlands), https://e-justice.europa.eu/content_good_training_practices-311en.do?clang=en#n03; National Judicial Institute – Institut Nacional de la Magistrature, Judicial
Education Course Calendar, https://www.nji-inm.ca/index.cfm/publications/ (offering advanced courses
in opinion-writing); Susan Glazebrook, Restoring Image and Trust Through Judicial Training on
Communication, 2 JUD. EDUC. & TRAINING: J. INT’L ORG. JUD. TRAINING 50, 55-56 (2014) (discussing
judicial writing in New Zealand); Plan Docente de Formación Inicial 66a Promoción de la Carrera
Judicial, Curso 2014-2016 Escuela Judicial 22 (2014) (noting the need to provide training in writing
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multicultural model is based on the classical principles of Greco-Roman rhetoric.263 The longstanding appeal of this particular approach, combined with its proven effectiveness in a variety
of countries and contexts, could prove very useful for those seeking to rationalize drafting
techniques in international commercial arbitration.264 Indeed, close examination of existing
awards suggests that this approach is already quite common in the international realm.265
This model includes five different sections, including:
x
x
x
x
x

an opening paragraph or orientation (exordium);
a summary of the issues to be discussed (divisio);
a recitation of material adjudicative facts (narratio);
an analysis of the legal issues (confirmatio a. confutatio); and
a conclusion indicating the holding or disposition (peroratio).266

Each section is considered in more detail below.
a. Orientation (exordium)
The classical principles of rhetoric suggest that every reasoned award should begin with an
opening or orientation section that puts the legal and factual discussion into context and lets the

reasoned judicial rulings during the initial training (formación inicial) at the Spanish judicial training
institute (La Escuela Judicial, part of the Consejo General de Poder Judicial), available at
http://www.poderjudicial.es/stfls/CGPJ/ESCUELA%20JUDICIAL/FORMACIÓN%20INICIAL/PLAN
ES%20DE%20FORMACIÓN/FICHERO/20141222%20Plan%20Docente%2066PCataleg%20justicia%
20nou%20(negro).swf.
263
See RUGGERO J. ALDISERT, OPINION WRITING 77-82 (2d ed. 2009); FJC MANUAL, supra note 179, at
13; GEORGE, supra note 73, at 291-304; MAILHOT & CARNWATH, supra note 31, at 37-38; EDWARD D.
RE, APPELLATE OPINION WRITING 11 (1975), available at http://www.fjc.gov; SUPREME COURT OF
OHIO, supra note 128 (providing an outline of a judgment); Aldisert et al., supra note 110, at 24; George
Rose Smith, A Primer of Opinion Writing, for Four New Judges, 21 ARK. L. REV. 197, 204 (1967); see
also Justice Roslyn Atkinson, Judicial Writing, Australasian Institute of Judicial Administration (2002)
(Australia; citing Greco-Roman principles and citing the FLAC (facts-law-application-conclusion)
system, which is similar to analytical techniques used in the United States and England), available at
http://www.aija.org.au/Mag02/Roslyn%20Atkinson.pdf.
264
See Aldisert et al., supra note 110, at 24; Van Detta 2, supra note 174, at 32.
265
See Fontaine, supra note 3, at 34-35 (writing from a civil law perspective); Lloyd, supra note 3, at 4145 (writing from a common law perspective); Lloyd et al., supra note 3, at 29-37 (writing from a mixed
common law-civil law perspective).
266
See Aldisert et al., supra note 110, at 24; see also ALDISERT, supra note 263, at 77-82; FJC MANUAL,
supra note 179, at 13; GEORGE, supra note 73, at 291-304; MAILHOT & CARNWATH, supra note 31, at
37-38; RE, supra note 263, at 11; SUPREME COURT OF OHIO, supra note 128, at 129-30; Smith, supra
note 263, at 204.
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reader know what is to come.267 This sort of roadmap or executive summary268 should include
all of the critical information about the case and attempt to “pique the opinion reader’s interest
with its language.”269
Experts suggest that a well-written orientation section should provide answers to six key
questions known to every journalist: who, what, when, where, why and how.270 “Who” is
perhaps the easiest of the questions to answer, since it simply requires the arbitrator to identify
the parties and their counsel.271 If the matter is being heard on arbitral appeal, then the
orientation section should also indicate who prevailed in the first proceeding.272
The concept of “what” is also relatively straightforward and simply requires the
arbitrator to identify the major factual and legal issues that are at stake.273 Thus, for example, an
arbitrator might indicate that the case involved a claim in negligence and that the primary issue
in contention involved whether the respondent owed a legal duty to the claimant.274 This section
should also outline any remedies or relief sought by the parties in their claims or
counterclaims.275
“When” refers to the time of the legal injury so as to establish whether the dispute has
been brought in a timely manner.276 Timing may also be important to the calculation of damages
or interest277 or to the issue of whether an arbitral appeal has been brought within the proper
period of time.278
“Where” can be considered a jurisdictional question. For example, it is critical in an
international proceeding that the arbitrator identify the arbitral seat.279 Appellate arbitrators may
See Aldisert et al., supra note 110, at 24-25. Some commentators refer to this section as “the nature of
the action.” GEORGE, supra note 73, at 162.
268
See Lloyd et al., supra note 3, at 32 (discussing “points on order”); see also STRONG, HOW TO WRITE,
supra note 31, at 180-81.
269
Aldisert et al., supra note 110, at 27. For examples of both good and bad orientation paragraphs, see
Smith, supra note 263, at 205 (citing Johnson v. Smith, 219 S.W. 2d 926 (Ark. 1949); McClure Ins.
Agency v. Hudson, 377 S.W. 2d 814 (Ark. 1964); Garner v. Amsler, 377 S.W.2d 872 (Ark. 1964); and
Dereuisseaux v. Bell, 378 S.W.2d 208 (Ark. 1964)).
270
See GEORGE, supra note 73, at 12; Smith, supra note 263, at 204.
271
See Aldisert et al., supra note 110, at 26.
272
See id.
273
See id.
274
The tort of negligence typically requires the plaintiff to establish the existence of a legal duty, breach
of that duty, legal causation, factual causation and damages, at least in the United States. See Detraz v.
Lee, 950 So.2d 557, 562 (La. 2007); RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND
EMOTIONAL HARM §6, cmt. b. Only some of these issues will be in doubt in any particular case. See
STRONG, HOW TO WRITE, supra note 31, at 39.
275
See Lloyd et al., supra note 3, at 31.
276
See GEORGE, supra note 73, at 12; Smith, supra note 263, at 204.
277
See GEORGE, supra note 73, at 12; Smith, supra note 263, at 204.
278
See Aldisert et al., supra note 110, at 26. Parties typically have between fourteen and thirty days from
the date the underlying award is issued or finalized to file an appeal. See AAA Appellate Rules, supra
note 87, Rule A-3 (providing for thirty days); CPR Appellate Rules, supra note 87, Rule 2.1 (providing
for thirty days); JAMS Appellate Rules, supra note 87, Procedure B(i) (providing for fourteen days).
279
See Lloyd et al., supra note 3, at 29-30.
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wish to establish the provenance of the dispute so as to demonstrate that appellate jurisdiction
exists.280
The next question relates to “why” the matter has been brought to the arbitrator’s
attention. Sometimes this issue will have already been answered as a result of the “who,”
“what,” “when” or “where” analyses.281 If the motivation for the suit has not already been
addressed, the arbitrator should discuss the matter independently, since the question of “why is
this matter being brought before this arbitrator at this time” is fundamental to every
proceeding.282
“How” can be interpreted in two ways. First, “how” can refer to the manner in which the
issue reached the arbitrator.283 Because arbitration is a creature of contract, it is important for an
arbitrator to demonstrate that all the necessary requirements have been met before taking
jurisdiction over the dispute.284
Second, “how” can refer to the manner in which the arbitrator has decided to rule. While
some arbitrators believe that withholding the result until the end of the award increases the
reader’s anticipation, there is little to be gained by not indicating the outcome of the dispute in
the orientation paragraph, since most readers who do not find the outcome at the beginning of
the award will simply turn to the dispositive section at the end of the document.285 As a result,
most authorities suggest that the orientation paragraph should include a reference to the holding
or disposition “as a guide to the intelligent reading” of the award.286
When announcing the outcome of the dispute, either in the orientation paragraph or the
dispositive section, arbitrators should avoid using the passive tense or other indirect language
(such as “I believe”), since such phrases “dilute the vigour which should characterize the
result.”287 A clear reference to the outcome of the case may be particularly important in
“splintered” awards in which a claim is denied in part and granted in part.288 Disputes with
multiple opinions offer similar opportunities for confusion, which suggests a heightened need
for a well-written orientation paragraph.289
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See Aldisert et al., supra note 110, at 26.
See GEORGE, supra note 73, at 12; Smith, supra note 263, at 204.
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See GEORGE, supra note 73, at 12; Smith, supra note 263, at 204.
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See GEORGE, supra note 73, at 12; Smith, supra note 263, at 204.
284
See Lloyd et al., supra note 3, at 29-30.
285
See GEORGE, supra note 73, at 301; MAILHOT & CARNWATH, supra note 31, at 53; Lloyd et al., supra
note 3, at 35 (“The award must contain, often at the very end, a section containing the dispositive part of
the award.”).
286
Aldisert et al., supra note 110, at 27 (quoting B.E. WITKIN, MANUAL ON APPELLATE COURT
OPINIONS §57, at 93 (1977)).
287
MAILHOT & CARNWATH, supra note 31, at 54.
288
See SUPREME COURT OF OHIO, supra note 128, at 150 (containing example).
289
See Robin Kundis Craig, Agencies Interpreting Courts Interpreting Statutes: The Deference
Conundrum of a Divided Supreme Court, 61 EMORY L. J. 1, 7-10 (2011) (discussing the difficulties
associated with plurality opinions); Justin Marceau, Plurality Decisions: Upward-Flowing Precedent
and Acoustic Separation, 45 CONN. L. REV. 933, 935-37 (2013) (same).
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Although the orientation section is comprehensive in scope, it should be very brief.290
Learning to write a good orientation takes practice, and even experienced arbitrators spend
considerable time getting the wording just right.291 However, the benefits of a clear, concise
opening justify the time spent.
b. Summary of legal issues (divisio)
The second section of a reasoned award involves a summary of the various legal issues that will
be discussed in the body of the document.292 This section focuses exclusively on legal issues,
since factual issues are considered separately.293
Some common law arbitrators may worry about discussing legal issues outside their
factual context, thinking that such an analysis is too academic and treatise-like.294 However, the
goal in this subsection is not to discuss the law in a vacuum but rather to provide a clear
analysis of the legal dispute that will ultimately be informed by the material adjudicative
facts.295 This technique not only brings the discussion of legal concerns down to a manageable
size, it helps the reader understand the materiality of the facts that that are presented later in the
decision or opinion.296 As one expert notes, “[t]he effect is like reading a review of a movie
before seeing it, so that one knows what to look for in the theater.”297 Arbitrators from civil law
systems are less likely to be troubled by this particular element of the award, since they have a
great deal of experience in categorizing legal disputes as an initial matter.298
Some disputes present more than one legal issue.299 In those cases, an arbitrator can
either present all of the potential issues in a single summary paragraph or split up the various
issues and introduce them in separate paragraphs under topic sentences introducing individual
sub-issues.300 Either approach is fine, so long as the structure is clear to the reader. The
arbitrator should also note if any changes have been made to the claims or counterclaims and
290

See Aldisert et al., supra note 110, at 26.
See id.
292
See id. at 28.
293
An issue can be defined as “a point in dispute between two or more parties.” BLACK’S LAW
DICTIONARY (2009). Strictly separating the legal and factual analysis is a skill that is first taught in law
school, at least in the United States and the United Kingdom. See STRONG, HOW TO WRITE, supra note
31, at 53-97 (discussing legal education in England and Wales); STRONG & DESNOYER, supra note 48,
chs. 4-5 (discussing legal education in the United States).
294
See STRONG, HOW TO WRITE, supra note 31, at 69, 81.
295
See Aldisert et al., supra note 110, at 28. Adjudicative facts are those that are adduced through
evidence at trial. See, e.g., FED. R. EVID. 201, advisory committee note (a).
296
See Aldisert et al., supra note 110, at 28.
297
Id.
298
See Cooper, supra note 222, at 470 (noting the civil lawyer’s need to “systematize”); see also
ZWEIGERT & KÖTZ, supra note 67, at 259.
299
See STRONG, HOW TO WRITE, supra note 31, at 42-43 (discussing cases with multiple causes of action
and/or multiple party pairings); Aldisert et al., supra note 110, at 28.
300
See Aldisert et al., supra note 110, at 28-29.
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how those changes came about (for example, through a party amendment to the pleadings or as
a result of a decision by the arbitrator).301
When discussing legal issues, it is usually not necessary to address everything raised by
counsel in detail, since not every point will be equally contentious.302 While it is important to
address any claim, defense, error or objection that has been properly raised, some concerns do
not merit lengthy analysis and can be handled in a relatively succinct manner.303 Furthermore, it
is important to separate the arguments of the parties from the legal conclusions identified by the
arbitrators.304
Awards generated by appellate arbitration need to include one additional item, namely a
brief description of the appropriate standard of review.305 Debates involving the standard of
review will likely increase in the coming years, since existing rules on arbitral appeals provide
little guidance as to what either the scope or the standard of review should be in arbitration.306
c. Statement of facts (narratio)
All reasoned rulings, be they judicial or arbitral, must include a statement of the relevant
facts.307 This is an area where common law and civil law arbitrators may differ in their
approach, since common law lawyers often see a wider range and number of facts as relevant to
the dispute at hand.308 However, lawyers trained in civil law jurisdictions have long recognized
the importance that factual issues play in legal reasoning, even if civil law methodology differs
from that of the common law.309
A well-written factual analysis “requires an identification of resemblances, which we
may call positive analogies, and differences, which we may call negative analogies.”310
Although an arbitrator must include all the relevant facts, he or she must avoid introducing any
unnecessary facts, since additional elements not only slow the reader down but may cause
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See Lloyd et al., supra note 3, at 31.
See GEORGE, supra note 73, at 167; Aldisert et al., supra note 110, at 29; see also MAILHOT &
CARNWATH, supra note 31, at 51 (noting “if the plaintiff is in favour of a proposition the reader can
usually infer the defendant is against it”); supra notes 197-218 and accompanying text.
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See GEORGE, supra note 73, at 295; Aldisert et al., supra note 110, at 29.
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See Lloyd et al., supra note 3, at 33.
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See Aldisert et al., supra note 110, at 30-31.
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See supra notes 166-71 and accompanying text.
307
See Aldisert et al., supra note 110, at 24; Lloyd et al., supra note 3, at 32.
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See Fontaine, supra note 3, at 34 (“The summary of the facts will be confined to the essential points
(even though arbitrators from common law countries tend to lend particular weight to this part of the
award), taking a stand on any disputed points.”).
309
See Baudenbacher, supra note 234, at 348-49 (discussing the hermeneutical nature of contemporary
civil law analysis); see also supra notes 221-23 and accompanying text.
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ALDISERT, supra note 263, at 136.
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confusion about the scope of the legal principle enunciated in the award.311 As a result, “[o]nly
material, adjudicative facts” should be reflected in the award.312
To determine what facts are material, an arbitrator must look to the substantive law
controlling that issue.313 Only “facts that might affect the outcome of the suit under the
governing law” can be considered material.314 Focusing on facts “that are truly essential as
opposed to those that are decorative and adventitious” allows the “conclusion . . . to follow so
naturally and inevitably as almost to prove itself.”315
When summarizing the facts, arbitrators must ensure the accuracy of each individual
element.316 “While the author may interpret the law liberally or strictly, he [or she] must not
take this kind of liberty with the facts.”317 As a result, arbitrators should avoid adopting any
proposed findings of facts submitted by the parties, both to minimize error and to prevent claims
that the arbitrator did not exercise independent judgment when reviewing the facts.318
When describing the material facts, an arbitrator needs to do more than simply recount
the evidence.319 Instead, the award must “set out express findings of fact showing how the . . .
[arbitrator] reasoned from the evidentiary facts to the ultimate fact” that decides a particular
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See Aldisert et al., supra note 110, at 31.
Id.
313
See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986) (considering materiality in the context
of a motion for summary judgment). Different jurisdictions may adopt different definitions as to the
materiality of a certain issue. See Morrison v. Nat’l Austl. Bank Ltd., 130 S. Ct. 2869 (2010), Brief of
the International Chamber of Commerce et al. as Amicus Curiae in Support of Respondents, at 24
(noting the different definitions of materiality under U.S. and Swiss law).
314
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986) (considering materiality in the context of
a motion for summary judgment); see also Youngblood v. West Virginia, 547 U.S. 867, 870 (2006);
Willis v. Roche Biomedical Lab., Inc., 61 F.3d 313, 315 (5th Cir. 1995); Buirkle v. Hanover Ins. Co.,
832 F. Supp. 2d. 469, 471-73, 489 (D. Mass. 1993); People v. White, 308 N.W.2d 128, 131-32 (Mich.
1981); ALDISERT, supra note 263, at 137. For examples from both U.S. and English law, see id. at 13940 (discussing Rylands v. Fletcher, (1868) L.R. 3 H.L. 330 (HL), and Brown v. Board of Education, 347
U.S. 483 (1954)).
315
Aldisert et al., supra note 110, at 31-32 (quoting Benjamin N. Cardozo, Law and Literature, 14 YALE
L.J. 705 (1925)); see also ALDISERT, supra note 263, at 138-40. In some ways, the task of deciding what
constitutes a material versus non-material fact is not as difficult as it seems, since an arbitrator has been
considering those issues throughout the proceedings. See GEORGE, supra note 73, at 232 (noting the
“definition of what is and is not [legally] at issue . . . determines the evidence to be presented and limits
what will be heard” at trial)
316
See Aldisert et al., supra note 110, at 33.
317
GEORGE, supra note 73, at 164.
318
See El Paso 376 U.S. 651, 656-57 (1964); United States v. Crescent Amusement Co., 323 U.S. 173,
184-85 (1944); Bright v. Westmoreland County, 380 F.3d 729, 731-32 (3d Cir. 2004); GEORGE, supra
note 73, at 187. Commentators have cautioned against “judicial plagiarism,” which occurs when a judge
does not give proper credit for a particular statement or proposition. See id. at 707-27. Arbitrators could
be subject to a similar charge if they copy parties’ proposals too closely.
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See GEORGE, supra note 73, at 194-95.
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legal issue.320 While experts often suggest a chronological approach to the factual analysis,
some disputes lend themselves to another type of organizational structure.321
If witnesses testified at the hearing, the arbitrator should address issues of credibility.322
However, the award does not need to list all of the witnesses who have appeared.323 Instead, it is
sufficient to “identify the undisputed facts and make findings of those in dispute, all within the
rubric of pertinence. It is important to make findings of credibility when establishing the
probative force of a witness’ testimony, and to give reasons.”324
Some authorities believe that the summary of facts should precede the summary of legal
issues, although there is no consensus on that point.325 Ultimately, the order of the various
sections is a matter of logic and individual preference.326 However, most experts suggest writing
the summary of legal issues before writing the summary of facts so as to avoid the introduction
of immaterial factual information.327 Sections can be rearranged later, during the editing
process.328
d. Analysis of the legal issues (confirmatio a. confutatio)
The fourth section of a classically constructed award involves a detailed analysis of the legal
issues and describes why the arbitrator has reached the outcome in question.329 Some authorities
refer to this as the “application” section, since this is the place where the law that has been
identified in the legal summary is applied to the facts.330
Arbitrators can organize this section in a variety of ways, depending on the nature of the
dispute. For example, if one issue can be considered dispositive, then the arbitrator may want to

Id. at 195 (discussing an example). The arbitrator “must formulate the ultimate or conclusionary fact
by scrutinizing the evidentiary facts.” Id. (discussing judicial practices).
321
See MAILHOT & CARNWATH, supra note 31, at 48.
322
See id. at 50.
323
See id.
324
Id.
325
See Aldisert et al., supra note 110, at 24. One expert suggests that “[f]acts should be stated in the past
tense” while “[p]ropositions of law should be stated in the present tense,” but that does not appear to be a
hard and fast rule. GEORGE, supra note 73, at 163.
326
See Aldisert et al., supra note 110, at 28, 33.
327
See MAILHOT & CARNWATH, supra note 31, at 45-47; Aldisert et al., supra note 110, at 28.
328
See Aldisert et al., supra note 110, at 28, 33. Editing is as important as writing. See MAILHOT &
CARNWATH, supra note 31, at 84 (suggesting judges revise their draft texts somewhere between three
and eight times).
329
See Aldisert et al., supra note 110, at 34.
330
See Lloyd et al., supra note 3, at 33. This technique is reminiscent of the legal writing methodology
used in the United States, England and Australia. See STRONG, HOW TO WRITE, supra note 31, chs. 3-6
(discussing the IRAC (issue-rule-application-conclusion) system in the United States); STRONG &
DESNOYER, supra note 48, chs. 3-6 (discussing the CLEO (claim-law-evaluation-outcome) system in
England); Atkinson, supra note 263, at 3 (discussing FLAC (facts-law-application-conclusion) in
Australia).
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begin by addressing that element.331 Alternatively, if no single issue controls the outcome, then
the arbitrator could adopt the organizational approach used by counsel or begin with either the
easiest or the most difficult of the outstanding issues, whichever seems best.332 Regardless of
which technique is used, “[t]here is but one obligation: to correctly describe the arguments in
support of each party’s position on each issue, and to give clear reasons justifying the result.”333
When drafting an award, an arbitrator needs to be aware of the various ways that
reasoned awards differ from written advocacy.334 For example, reasoned awards
resemble[] a form of justification. . . . [Arbitrators] are not required to convince,
but rather to make themselves understood. They must therefore express their
reasons in a fashion that will carry with them the support of the majority of the
readers. The losing parties may never be convinced their cause was wrong but
they are entitled to know why they lost and how the judge reached that result.335
Experts suggest that arbitrators adopt a thoughtful and neutral tone so as to give the
parties reason to trust in the integrity of the award.336 Arbitrators also should be careful about
adopting any proposed conclusions of law submitted by a party, since that may cause the losing
party to have doubts about the independence and impartiality of the arbitrator.337
Functionally, arbitrators “must decide all the issues in a case on the basis of general
principles that have legal relevance; . . . and the opinion justifying the decision should contain a
full statement of those principles.”338 Although “[t]he legal conclusion should cover each of the
legal elements required to decide the case,”339 the goal is not to “state the law [as] fully and
comprehensively . . . as might be expected in writing a law review” or “to resolve unasked
questions or legal issues not yet in dispute.”340 Furthermore, a well-drafted legal analysis
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See MAILHOT & CARNWATH, supra note 31, at 51.
See id.
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Id.; see also GEORGE, supra note73, at 172 (noting each issue discussed requires a separate
conclusion); MAILHOT & CARNWATH, supra note 31, at 52 (noting “reasons are the foundation of the
result, a form of justification”); Aldisert et al., supra note 110, at 34.
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MAILHOT & CARNWATH, supra note 31, at 52.
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Id.; see also ALDISERT, supra note 263, at 157-66 (discussing inductive and deductive reasoning).
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See Aldisert et al., supra note 110, at 34; Fontaine, supra note 3, at 36-37. Arbitrators may also need
to discuss any concurring or dissenting opinions. See Arroyo, supra note 120, at 459-64. While some
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See GEORGE, supra note 73, at 187-88; William W. Park, Arbitrator Integrity: The Transient and the
Permanent, 46 SAN DIEGO L. REV. 629, 635-38 (2009); Rogers, Vocation, supra note 21, at 987-88.
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Kent Greenawalt, The Enduring Significance of Legal Principles, 78 COLUM. L. REV. 982, 990
(1978); see also Aldisert et al., supra note 110, at 36.
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GEORGE, supra note 73, at 195.
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“should not be a recitation of the case [or statutory] authorities, but rather their specific
application to the precise issues raised by the case.”341 “In drawing a legal conclusion it is
important to identify the factual elements necessary to support that conclusion.”342
When undertaking a legal analysis, an arbitrator faces three possible scenarios.343 First,
after “identify[ing] the flash point of the conflict,” the arbitrator may find him or herself
required to “choose among competing legal precepts to determine which should control.”344
Here, the arbitrator needs to identify a controlling principle from a series of cases or statutes.345
Once the controlling principle of law is determined, that principle must then be interpreted and
applied to the facts of the case.346
In the second scenario, the arbitrator may not have any difficulties identifying which of
several competing legal principles controls the issue but may nevertheless need to decide how to
interpret that principle.347 This type of concern arises most frequently in cases involving
statutory construction.348 In this situation, the arbitrator does not need to discuss other potential
legal principles at length but can focus on the interpretation of the law and the application of
that law to the facts.349
The third alternative arises when the dispute is primarily factual in nature. When faced
with these kinds of situations, the bulk of the analysis will involve describing and weighing the
evidence.350 Once that task is complete, the arbitrator can apply the governing law (as chosen
and interpreted) to the facts that have been established.351

attempt to resolve future problems.” GEORGE, supra note 73, at 13; see also id. at 233-34 (discussing the
advantages and disadvantages of so-called “lecturing” decisions).
341
GEORGE, supra note 73, at 195; see also STRONG & DESNOYER, supra note 48, ch. 5.
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GEORGE, supra note 73, at 234.
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These scenarios are reminiscent of Cardozo’s taxonomy of legal disputes, although the two analyses
are not identical. See supra notes 196-218 and accompanying text.
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Aldisert et al., supra note 110, at 35.
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See id. For example, an arbitrator faced with a question governed by the law of a common law
jurisdiction must study the various authorities, which each announce “a specific rule of law attached to a
detailed set of facts.” Id. Some commentators suggest that this process allows an adjudicator “to ‘find’ or
create a broader legal precept attached to a broad set of facts.” Id.; see also GEORGE, supra note 73, at
349-68; DEBORAH B. MCGREGOR & CYNTHIA M. ADAMS, THE INTERNATIONAL LAWYER’S GUIDE TO
LEGAL ANALYSIS AND COMMUNICATION IN THE UNITED STATES 142-91 (2008). Although this process
may appear problematic to lawyers trained in the civil law tradition, Justice Cardozo has explained how
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certain readings of the civil law approach to statutory interpretation. See CARDOZO, supra note 196, at
142-45 (citing FRANÇOIS GÉNY, MÉTHODE D’INTERPRÉTATION ET SOURCES EN DROIT PRIVÉ POSITIF,
vol. II (1919)).
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See Aldisert et al., supra note 110, at 35.
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See id.
348
See id. A number of common law jurisdictions have become increasingly codified. See GUIDO
CALABRESI, A COMMON LAW FOR THE AGE OF STATUTES 5-7 (1982) (discussing the United States).
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See Aldisert et al., supra note 110, at 35.
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See id.
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As the preceding suggests, different types of disputes not only demand different types of
analyses but also generate different type of awards.352 In deciding how best to draft an award, an
international arbitrator must not be afraid of exercising his or her judgment and discretion.353
However, arbitrators “must not rely on value judgments to the exclusion of reasoned
analysis.”354 Furthermore, the award must “not be written as a record of the tribunal’s internal
deliberations but for consumption by those for whom it is intended.”355
e. Conclusion indicating the holding or disposition (peroratio)
The final section of a reasoned award involves the holding or disposition of the dispute.356 In
judicial opinions, this section usually constitutes “a single paragraph or sentence at the end” of
the award.357 Arbitral awards usually require a slightly lengthier conclusion, since the issue of
fees and costs usually must be addressed in addition to the outcome of the various substantive
claims.358 Notably, if the issue of fees and costs is at all contentious, it may merit a special
subsection following the legal analysis and prior to the conclusion.359
The dispositive section of the award is usually relatively formulaic so as to avoid any
possible misunderstandings.360 Arbitrators must be sure to address all alleged claims and
defenses, since the doctrine of functus officio may make it difficult if not impossible to go back
and address any gaps that have been left.361 As a result, it is often considered a best practice to
conclude the award with a provision stating that all matters not explicitly addressed in the award
have been considered and determined to be without merit.362
Appellate arbitrators may be required to identify which aspects of the initial award have
been affirmed, reversed, vacated and/or modified, although at this point very little analysis
exists regarding the scope of an appellate arbitrator’s powers.363 However, existing appellate
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rules suggest that appellate arbitrators do not have the power to remand a matter to the original
tribunal.364
The conclusion should also include any formalities that are required as a matter of
national or international law.365 Thus, for example, an award should be signed by all arbitrators
(or at least a majority thereof if a dissent exists) and should include both the date and the place
of arbitration.366
V. CONCLUSION
As the preceding discussion suggests, writing a reasoned award is one of the most important and
challenging tasks that an international arbitrator must undertake.367 Not only do international
awards typically reflect the same degree of analytical complexity as many judicial decisions,
they also require a uniquely international perspective that is very difficult to master. Learning to
overcome the allure of parochialism and incorporate key elements of both the common law and
the civil law legal traditions into one’s legal analysis is something that requires a great deal of
skill and training.368 Unfortunately, the arbitral community has adopted the view that
international arbitrators can become competent in award writing simply through “observation,
exposure, participation and experience.”369
To some extent, this highly deferential approach to arbitral education would appear
unassailable, since it strongly resembles the standard means by which many common law
jurisdictions have educated their judges.370 However, experts have expressed a number of
concerns about the efficacy of the common law approach to judicial education, thereby raising
similar questions about the nature and quality of arbitral education, particularly with respect to
award-writing.371

See AAA Appellate Rules, supra note 87, Rule A-19(a) (“The appeal tribunal may not order a new
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CPR Appellate Rules, supra note 87, Rule 8.2(b) (“The Tribunal does not have the power to remand the
award.”); JAMS Appellate Rules, supra note 87, Procedure D (“The Panel may not remand to the
original Arbitrator(s) . . . .“).
365
See Lloyd, supra note 3, at 41; Lloyd et al., supra note 3, at 37.
366
See Lloyd et al., supra note 3, at 37 (suggesting the phrase “Place of Arbitration” should be used to
designate the arbitral seat rather than the more archaic “Done at”).
367
See Hart v. Massanari, 266 F.3d 1155, 1176-77 (9th Cir. 2001); see supra note 38 and accompanying
text.
368
McGill University in Canada is one of the few institutions that teaches law on a transsystemic basis.
See Bédard, supra note 11, at 239; see also McGill University, Paul-André Crépeau Centre for Private
and Comparative Law, http://www.mcgill.ca/centre-crepeau/transsystemic/.
369
See Jones, supra note 19, at 281.
370
See Strong, Judicial Education, supra note 23, at __; see also Symposium, Judicial Education and the
Art of Judging: From Myth to Methodology, 2012 J. DISP. RESOL; supra note 38 and accompanying text.
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See Strong, Judicial Education, supra note 23, at __; THOMAS, supra note 262, at 113.
364

801

The current approach to arbitral education has also been defended on the grounds that
market forces will ensure the requisite degree of competence in writing international awards.372
The hypothesis is that good arbitrators – meaning those that can and do comply with national
and international requirements regarding reasoned awards and who reflect an appropriately
international perspective in their analyses – will be rewarded through repeat appointments,
while those arbitrators who do not rise to the task of drafting an adequate award will eventually
find themselves without jobs.373 However, this argument breaks down in several ways. First,
commentators have long recognized that the lack of transparency in international commercial
arbitration can allow sub-standard arbitrators to continue to work for a significant period of
time.374 Second, experts have noted that that “no selection method can guarantee the continued
fitness” of an adjudicator.375 Indeed, many judges “turn out to be ill-suited for the job,” despite
having complied with selection procedures that are ostensibly more rigorous than those facing
international arbitrators.376
As it turns out, there are a number of ways to improve the skills of international
arbitrators. One is to increase the number and quality of educational opportunities concerning
award-writing in international commercial arbitration.377 In so doing, the arbitral community
can consider some of the recent innovations in judicial education to see what types of
improvements are possible on both a procedural and substantive level.378 For example,
educational providers can combine in-person sessions with written guidebooks so as to take the
particular needs and learning style of international arbitrators into account.379
Another possibility is to create more rigorous standards regarding arbitrator education,
such as by imposing a mandatory minimum regarding the number or type of courses a new or
experienced arbitrator should take.380 Similar initiatives have met with significant resistance in
372

See Daphna Kapeliuk, The Repeat Appointment Factor: Exploring Decision Patterns of Elite
Investment Arbitrators, 96 CORNELL L. REV. 47, 62 (2010). However, it is also likely that market forces
and concerns about predictability will limit the number of arbitrators who are chosen on a regular basis.
See id. at 68.
373
See id. at 62 (applying a law and economics approach to arbitrator appointment); Rogers,
Transparency, supra note 65, at 1316-17.
374
See Susan D. Franck, The Role of International Arbitrators, 12 ILSA J. INT’L & COMP. L. 499, 516-17
& n.75 (2006). One particularly noteworthy effort to overcome lack of transparency in international
commercial arbitration involves Arbitrator Intelligence, a new database developed by Professor
Catherine Rogers to provide parties in arbitration with accurate information on arbitrators and arbitral
awards. See Arbitrator Intelligence, http://www.arbitratorintelligence.org/.
375
Wayne Doane, Note, The Membership of Judges in Gender Discriminatory Clubs, 12 VT. L. REV.
459, 461 (1987); see also Keith R. Fisher, Education for Judicial Aspirants, 54 AKRON L. REV. 163, 164
(2010).
376
Fisher, supra note 374, at 164.
377
See supra notes 13-36 and accompanying text.
378
See supra note 262 and accompanying text.
379
See ARMYTAGE, supra note 34, at 149; KNOWLES, supra note 45, at 45-49; see also supra note 36 and
accompanying text.
380
See David Lord Hacking, Ethics, Elitism, Eligibility: A Response – What Happens if the Icelandic
Arbitrator Falls Through the ICC? 15 J. INT’L ARB. 73, 77 (1998).
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the judicial context on the grounds that such measures were somehow “insulting,” and similar
types of objections can be anticipated in the arbitral context.381 However, mandatory minimums
in arbitrator education would be consistent with other efforts to improve the quality of
international commercial arbitration.382 Furthermore, mandatory education would help
overcome the fact that those individuals who are most in need of additional training are often
the least likely to recognize that need.383
At this point, international commercial arbitration is considered to be one of the legal
world’s most remarkable success stories,384 and nothing in this Article should be taken as
criticizing the excellent work done by the large majority of international arbitrators. Indeed,
studies suggest that most observers and participants appear satisfied with decision-making in
international commercial arbitration.385 However, the arbitral community must continue to be
vigilant if international commercial arbitration is to retain its position as the preferred method of
resolving cross-border business disputes.386 One of the best ways of ensuring the continued
excellence of international commercial arbitration is to ensure the quality of reasoned awards.
While it is not recommended that the international arbitral community attempt to adopt a single
standard approach to award writing, new and experienced arbitrators would undoubtedly benefit
from an improved understanding of what is involved in a reasoned award.387 Hopefully this
Article has proven useful in that regard.

381

See National Judicial Education Program, Testimony to the ABA Joint Commission to Evaluate the
Model Code of Judicial Conduct 15 (Apr. 2004), available at
http://www.americanbar.org/content/dam/aba/migrated/judicialethics/resources/Comm_Code_HechtSch
afran_0504ddt.authcheckdam.pdf (“Mandatory judicial education is a vexed question. Many judges find
it insulting and strenuously oppose it.”). Concerns have also been raised about whether and to what
extent a mandatory educational regime would infringe on judicial independence, although those
questions can easily be answered. See Strong, Judicial Education, supra note 23, at __.
382
See Rogers, Have-Nots, supra note 30, at 377 (“[T]he international arbitration community is highly
sensitive to perceptions of its own legitimacy.”). The International Bar Association has been particularly
active in this regard. See International Bar Association, Arbitration Committee Publications,
http://www.ibanet.org/LPD/Dispute_Resolution_Section/Arbitration/Publications.aspx.
383
See Stephen V. Burks et al., Overconfidence and Social Signalling, 2013 REV. ECON. STUD. 1, 4
(2013); Garner, supra note 27 (discussing the problem of judicial overconfidence); Strong, Judicial
Education, supra note 23, at __ (discussing sociological studies regarding overconfidence and the
illusion of competence).
384
See BORN, supra note 2, at 73.
385
See Hacking, supra note 379, at 75; Ten Cate, supra note 6, at 1148-49; see also Queen Mary,
University of London, 2013 International Arbitration Survey, Corporation Choices in International
Arbitration: Industry Perspectives 5, 7 (2013), http://www.arbitration.qmul.ac.uk/docs/123282.pdf.
386
See BORN, supra note 2, at 73; see also supra note 5.
387
Indeed, some efforts have already been made in this regard. See QMUL, supra note 13 (offering a
short course on award-writing); see also supra notes 20-22 and accompanying text.
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RULE 1
Keep an open mind throughout the
proceedings

RULES-of-THUMB
for
DELIBERATIONS and AWARD DRAFTING

Richard L. Mattiaccio,
F.CIArb, C. Arb
Allegaert Berger & Vogel LLP
111 Broadway, NY, NY 10006
Tel: +1.212.616.7085

RULE 2

RULE 3

Avoid discussing ultimate conclusions with
Tribunal members while the record is still open
o

Discussing unanswered questions,
demeaner can be OK


©RichardL.Mattiaccio2018richard@mattiaccio.comwww.mattiacio.com
www.abv.com

Make sure all tribunal members are working
with the same record
o

Put counsel to the task, before the record is
closed, to keep the tribunal organized

so long as it does not reflect a closed
mind as to the ultimate questions
submitted to the tribunal for decision

©RichardL.Mattiaccio2018richard@mattiaccio.comwww.mattiacio.com
www.abv.com

©RichardL.Mattiaccio2018richard@mattiaccio.comwww.mattiacio.com
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RULE 4

6/5/2018

RULE 5
“Arbitral discretion” is no substitute for reasoning

Prepare for deliberations
Re-read
The pleadings

o

Reasoning explains why arbitrators exercise
discretion in a certain manner

o

“The Tribunal, in the exercise of its wide discretion,
finds that…” is excess verbiage
except to remind counsel and a reviewing
court of the standard of review

Witness statements and exhibits
Any post-hearing briefs and make a list of questions /
discussion topics for the tribunal
Prepare a list of Decision Points
Cover what the Parties raise – No More, No Less
If there is a transcript – read it thoroughly

comes across as defensive

Take notes, highlight, flag points for discussion
o

Read the exhibits with the transcript

or worse, lazy

Annotate your Decision Points with transcript and exhibit references
If there is no transcript, make sure you take good notes and read them in
connection with deliberations and drafting
©RichardL.Mattiaccio2018richard@mattiaccio.comwww.mattiacio.com
www.abv.com

RULE 6
Resolve any doubts as to applicable law long before the parties brief

©RichardL.Mattiaccio2018richard@mattiaccio.comwww.mattiacio.com
www.abv.com

RULE 7
•

Never compromise on essential points

•

Compromise on non-essential points to
achieve consensus

the law
Be comfortable with the briefing before the record closes
Limit yourself to the law as it has been briefed, unless you disclose
and obtain consent in advance authorizing you to independent legal
research
o

Iura novit curia is for the courts in civil law countries

o

In common law countries, the typical party expectation is that, in
arbitration, the arbitrators will confine themselves to the law as
briefed

Do not check your prior knowledge at the door – make use of it before
and during the hearing process to make sure the briefing is adequate
©RichardL.Mattiaccio2018richard@mattiaccio.comwww.mattiacio.com
www.abv.com
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RULE 8

RULE 9

Listen carefully to your tribunal colleagues

THINK AGAIN

Remain collegial even if a disagreement is
heartfelt

Sleep on it

Look for points of agreement in the midst of
any disagreement
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RULE 10
Have your draft of the award reviewed
By co-arbitrators (INSIST) and/or by the
institution

Supplemental Rules for the
Preservation of Arbitrator Sanity

Language
Sense

(the “Sanity Rules”)

Reasoning
Calculations

©RichardL.Mattiaccio2018richard@mattiaccio.comwww.mattiacio.com
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SANITY RULE 1
In the pre-hearing phase, maintain an up-to-date
chronology of procedural developments
o

o

6/5/2018

SANITY RULE 2
Have counsel for the parties keep you organized
o

Avoid the need to re-construct it at the end of the
case

Stipulated chronology


Stated in the most neutral terms possible



Temporal relations of events to one another – nothing more

Keep it concise, but include dates




American parties tend to find lengthy procedural
preambles to be an infuriating waste of time and
money in commercial cases

or the parties will not agree
o

A detailed procedural history may be necessary
or helpful to enforce the award in some
countries, so strike an appropriate balance

A list of the named parties with essential descriptions


Alignment of each party



Legal nature/nationality of the party



Legal headquarters/ relevant place(s) of operations



Membership in any Corporate Group
Affiliates relevant to the case

©RichardL.Mattiaccio2018richard@mattiaccio.comwww.mattiacio.com
www.abv.com

SANITY RULE 2 cont.
o

o

Witness Lists


Identity



Affiliation(s)



Citizenship; place of business



Topic areas of testimony



For experts, short description of areas of expertise



Date(s) of witness statement(s), testimony

©RichardL.Mattiaccio2018richard@mattiaccio.comwww.mattiacio.com
www.abv.com

SANITY RULE 3
Persuade the parties to arrange for a verbatim transcript
o

Explain that a transcript will empower the tribunal to
provide more detailed reasoning


If necessary, explain that the lack of a transcript
will adversely impact the level of detail in the
award or will increase the time and cost of
deliberations, or both

Exhibit Lists


In a logical order



Brief description of each document with other identifiers



Area(s) of relevance



Cross-references, if used with multiple witnesses

©RichardL.Mattiaccio2018richard@mattiaccio.comwww.mattiacio.com
www.abv.com
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SANITY RULE 4
Develop a workplan with tribunal members while you are all
still together at the hearing
o

Ensure that all tribunal members have their calendars with
them on the last day of the hearing

o

Agree on a workplan to ensure completion of the award,
taking into account the institutional review process, within
the deadline set by the applicable rules


Confirm the workplan in writing as soon as you get
back to your computer
Use your computer to deny your colleagues
deniability – send them calendar appointments
with the deadlines and with generous reminders.

©RichardL.Mattiaccio2018richard@mattiaccio.comwww.mattiacio.com
www.abv.com
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INTRODUCTION / OVERVIEW
This Report by the Arbitration Committee of the New York City Bar Association
describes arbitrator appointment procedures of arbitral institutions in commercial arbitrations.
The aim of this Report is to bring together information that is not easily accessible to arbitration
users and counsel without extensive research and experience. The Report provides guidance on
arbitrator appointment options that may not be readily apparent from the institution’s arbitration
rules and web site.
The arbitral institutions discussed in the Report are the American Arbitration Association
(AAA) and its international arm, International Centre for Dispute Resolution (ICDR), the
International Court of Arbitration of the International Chamber of Commerce (ICC), the
International Institute for Conflict Prevention and Resolution (CPR), JAMS, and the London
Court of International Arbitration (LCIA).
There is a section of the Report dedicated to discussing the arbitrator appointment
procedures of the respective institutions. Each section is structured similarly for consistency to
cover generally the same topics with respect to each institution. The information collected in the
Report is the result of extensive research based on publicly available data, user experience, and
interviews with representatives of the institutions. The institutions discussed were provided an
opportunity to review and provide feedback on a draft of the section describing the practices of
that institution. A substantial team from the Arbitration Committee participated in drafting the
Report, with two or three members dedicated to researching and drafting each section.
Each section of the Report provides an overview of the arbitral institution and the
institution’s approach to the selection of both party-nominated arbitrators and institutional
appointments. The Report also discusses the role of the institution as an appointing authority, in
the appointment of emergency arbitrators, and in special situations such as multi-party
arbitration, consolidated arbitration, arbitrations involving state entities, and small claims in
expedited arbitration. The Report also discusses the institution’s approach to arbitrator
challenges and replacement of arbitrators. Where applicable, the Report discusses the
institution’s arbitrator list services.
The Report is designed to be user-friendly so that corporate in-house and outside
litigation counsel who have less experience in arbitration can quickly learn about the arbitrator
appointment procedures of various arbitral institutions with respect to commercial arbitrations.
The Report reflects research performed in 2016 and 2017. For the most part, this Report does
not capture developments within the respective arbitral institutions after 2017.
We take this opportunity to thank the members of the drafting subcommittee who
contributed the substantial time and effort to prepare this Report: John Delehanty, Matthew
Draper, James Hosking, Jennifer Kim, Giovanna Micheli, Jonathan Montcalm, Nancy Nelson,
Steven Reisberg, Steven Skulnik, Joshua Slocum, Jonathan Tompkins and Jeffrey Zaino.
Dana MacGrath served as Chair of the drafting subcommittee (during her term as Chair of the
Arbitration Committee).
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AMERICAN ARBITRATION ASSOCIATION (AAA)
I.

Overview

Established in 1926, the American Arbitration Association (“AAA”) is headquartered in
New York and has offices in major cities throughout the United States. The international arm of
the AAA is the International Centre for Dispute Resolution (“ICDR”), which is discussed in a
separate section of this Report. The AAA administers cases from filing to closing and provides
various administrative dispute resolution services in the United States. For parties who wish to
choose only select services rather than full arbitral administration, the AAA also offers the
option to use stand-alone services, including eDiscovery Special Master appointments, arbitrator
list or appointment services, arbitrator challenge review, expert case evaluation, and judicial
settlement conferences.
The AAA Commercial Arbitration Rules and Mediation Procedures (Including
Procedures for Large, Complex Commercial Disputes), amended and effective October 1, 2013
(the “AAA Commercial Rules”)1 include rules for general commercial arbitration, preliminary
hearing procedures, expedited procedures, procedures for large, complex commercial disputes,
and commercial mediation procedures. Unless the parties agree otherwise, the Procedures for
Large, Complex Commercial Disputes will be applied to all cases administered by the AAA
under the AAA Commercial Rules in which the disclosed claim or counterclaim of any party is
at least $500,000, exclusive of claimed interest, arbitration fees and costs.
The primary AAA Commercial Rules governing arbitrator selection and appointment are
Rules 12 through 16. As a general principle, the AAA will defer to party agreement and choice
throughout the arbitral process. In the absence of such agreement or where certain Rules allow
the AAA to exercise discretion, an understanding of the institutional practices of the AAA in the
selection and appointment of arbitrators can be particularly helpful for users of AAA arbitration.
This section of the Report describes AAA institutional practices in the selection and appointment
of arbitrators and provides guidance on the various options available that may not be readily
apparent from the text of the AAA Commercial Rules.
II.

Number of Arbitrators
A.

Applicable Rules

Where the arbitration agreement does not specify the number of arbitrators and the
parties have not otherwise agreed to the number of arbitrators, the AAA Commercial Rules
provide that the dispute shall be heard and determined by a sole arbitrator, unless the AAA in its
discretion, directs that three arbitrators be appointed. A party may request three arbitrators in the
Demand or Answer, which the AAA will consider in exercising its discretion regarding the
number of arbitrators appointed to the dispute. See Rule 16(a). A party can also request to
change the number of arbitrators as a result of an increase or decrease in the amount of a claim or
1

Specific Rules within the Commercial Arbitration Rules section (Rules R-1 through R-58) of the AAA
Commercial Rules are referenced in this section of the report without the “R” prefix. The AAA also maintains
specialized arbitration rules for particular industries and sectors. This report focuses, however, on the AAA
Commercial Rules.
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a new or different claim. Such a request must be made to the AAA and other parties to the
arbitration no later than seven calendar days after receipt by the AAA of the notice of change of
claim amount required under Rule 6. If the parties are unable to agree on the request for a
change in the number of arbitrators, the AAA will make the determination. See Rule 16(b).
B.

Institutional Practices

Although Rule 16 gives the AAA discretion to direct the appointment of three arbitrators
in the absence of party agreement on the number of arbitrators, in practice the AAA will usually
apply the threshold set forth in Rule L-2 of the AAA Procedures for Large, Complex
Commercial Disputes. Rule L-2 provides that if the amount in dispute is $1,000,000 or higher,
the AAA will almost always direct the appointment of three arbitrators and not a sole arbitrator.
In circumstances involving the financial hardship of a party or other circumstances, however, the
AAA may deviate from the foregoing threshold and require that, regardless of the amount in
dispute, a sole arbitrator determine the case.
The AAA recently began offering parties to disputes over $1,000,000 an interesting
option for maintaining a three-person tribunal at a potentially lower cost. Under this Three
Arbitrator Streamlined Process, only the chair is involved in the initial phases of the case and
decides all initial procedural and disclosure issues. The other two arbitrators then actively join
the case for the evidentiary hearings phase.
III.

Party Nominations
A.

Applicable Rules

If the agreement of the parties names an arbitrator or specifies a method of appointing
arbitrator(s), the AAA will follow that designation or method. Upon the request of any
appointing party, the AAA will provide a list of members of the National Roster from which the
party may, if it so desires, make its appointment. See Rule 13(a). Under Rule 13(b), where the
parties have agreed that each party is to name one arbitrator, the arbitrators so named must meet
the standards of Rule 18 regarding impartiality and independence unless the parties have
specifically agreed that the party-appointed arbitrators are to be partial and need not meet those
standards.
The AAA may appoint the chairperson of the tribunal in certain circumstances. These
include, for example, if the time period for appointment specified by the parties for the partyappointed arbitrators to appoint a chairperson has expired, or if no time period is specified by the
parties and a chairperson is not appointed within 14 days of appointment of the last-appointed
arbitrator, the AAA may appoint the chairperson. See Rule 14.
B.

Institutional Practices

Like many other arbitral institutions, where the parties to an arbitration agreement have
agreed upon the process for selecting a tribunal, the AAA will endeavor to fulfill the parties’
agreement and generally will defer to a party’s nomination. One arguably unique aspect of the
AAA Commercial Rules is that Rule 13(b) provides the express right of the parties to appoint
3
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non-neutral arbitrators. Rule 13(b) clarifies however that there is a presumption of neutrality for
all arbitrators, including party-appointed ones, unless parties agree to the contrary.2 Neutral
arbitrators appointed by the parties must meet the impartiality and independence standards set
forth in the AAA Commercial Arbitration Rules. See Rule 18(a); AMERICAN ARBITRATION
ASSOCIATION, A GUIDE TO COMMERCIAL MEDIATION AND ARBITRATION FOR BUSINESS PEOPLE
21 (2013) (the “AAA GUIDE”).3 Furthermore, under Rule 18, the non-neutral arbitrator is still
required to perform his or her duties “with diligence and in good faith.”
Where the parties have agreed to appoint non-neutrals under Rule 18(b), parties are
exempted from the default prohibition against ex parte communications between a party and an
arbitrator after the tribunal has been constituted. Rule 19(b). Nevertheless, the AAA’s
administrative practice is to suggest to the parties that they agree that Rule 19(a), which limits ex
parte communications after the tribunal is appointed,4 should nonetheless apply prospectively.
Usually, this suggestion is made immediately prior to the initial conference among the arbitrators
and counsel, so that the chairperson can raise the issue at the initial conference. See Carter &
Fellas, INTERNATIONAL COMMERCIAL ARBITRATION IN NEW YORK 155 n.33 (2d. ed. 2016). In
cases where the party-appointed arbitrators are serving as non-neutrals, the AAA has issued
guidance recommending that parties agree to not communicate ex parte with their partyappointed arbitrator after the appointment procedures in the rules have been completed. See
AAA GUIDE 21. However, the parties still can agree to allow ex parte communications.
Because the default rule is to have neutral arbitrators, confusion can arise where parties
agree to appoint non-neutral arbitrators. For example, the AAA Commercial Rules as well as the
AAA Code of Ethics, both distinguish neutrality, on the one hand, from fairness, integrity, and
good faith, on the other. For example, Canon X in the AAA Code of Ethics exempts partyappointed arbitrators serving as non-neutrals from certain ethical obligations, yet still requires
such non-neutral arbitrators to “act in good faith and with integrity and fairness” even though
they “may be predisposed toward the party who appointed them.” AAA Code of Ethics, Canon
X(A)(1).5
The AAA has issued guidance to parties on ways to avoid or minimize some of the risks
of agreeing to non-neutral arbitrators. See AAA GUIDE 21.

2

3

4

5

This presumption is also consistent with the requirements of the AAA/American Bar Association Code of Ethics
for Arbitrators in Commercial Disputes (effective March 1, 2004) (the “AAA Code of Ethics”). See AAA Code
of Ethics, at 2. Ethical codes are not binding on courts but often are cited as “highly significant.” JOHN H.
CARTER & JOHN FELLAS, INTERNATIONAL COMMERCIAL ARBITRATION IN NEW YORK 155 n.29 (2d. ed. 2016)
(citing Positive Software Solutions, Inc. v. New Century Mortgage Corp., 436 F.3d 495, 503 n.43 (5th Cir. 2006),
rev’d en banc 476 F.3d 278 (5th Cir.), cert. denied, 127 S.Ct. 2943 (2007)).
Available at
https://www.adr.org/sites/default/files/document_repository/A%20Guide%20to%20Commercial.pdf.
See also AAA Code of Ethics, Canon III (on the requirement of arbitrators to avoid impropriety or the
appearance of impropriety in communicating with parties).
Similarly, under Canon X, non-neutral arbitrators are not exempt from either Canon IV’s obligation to conduct
the proceedings “fairly and diligently” or Canon V’s requirement to make decisions in a just, independent and
deliberate manner, “except that they may be predisposed toward deciding in favor of the party appointed them.”
AAA Code of Ethics, Canons X(D); X(E).
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1.

Enhanced Neutral Selection Process

In the event that the parties need assistance in nominating a party-appointed arbitrator, a
sole arbitrator, or a chairperson, the parties have the option of using the strike-and-rank list
method, which is discussed in greater detail below, or the AAA’s Enhanced Neutral Selection
Process. Under the Enhanced Neutral Selection Process, the parties agree to use one or more
screening and/or selection methods to assist them in choosing an arbitrator. The standard options
that the AAA provides for the Enhanced Neutral Selection Process include (i) oral or written
interviews of the arbitrator candidates; (ii) pre-screening arbitrator disclosures and availability;
and (iii) expanded resumes (based on research conducted by the AAA or supplementary
information provided by the arbitrators). Through this process, the AAA works with the parties
to develop an interview protocol for a telephone conference or written questions to prospective
arbitrators and to pre-screen a limited number of selected potential arbitrators for conflicts. See
Carter & Fellas, INTERNATIONAL COMMERCIAL ARBITRATION IN NEW YORK 147 (2d. ed. 2016).
The parties must agree in advance on the questions to ask the candidates. In most cases, the
parties submit their questions for the arbitrators in writing, and the AAA will review the
questions and remove any that are substantive in nature. The AAA also will provide the parties
with an early, initial sample of arbitrator resumes based on qualifications requested by the parties
and receive feedback from counsel on the type of arbitrators preferred before preparing a final
list of arbitrators from which the parties may select through the strike process. Id. Parties are
not required to use the Enhanced Neutral Selection Process. If they wish to use a separate
neutral selection process, the AAA is willing to implement the parties’ agreed-upon alternative
process so long as it is reasonable, fair and comports with applicable law and the AAA
Commercial Rules.
2.

Chair Selection

For selection of the chairperson, the AAA generally leaves the selection to the two
arbitrators if they are party-appointed. The AAA may appoint a chairperson if there are
difficulties in selecting the chairperson or if the selection has not been made within the time
period required. In practice, the parties participate in this selection process through the list
procedure. When all arbitrators are selected from a list or without a party-appointed selection
process, the AAA will either select the highest ranked as chairperson or let the tribunal decide
who will be chairperson.
3.

Non-Participation by a Party in the Appointment Process

In some cases, a party will fail or refuse to nominate an arbitrator where required to do
so. If the AAA confirms that a party has been served with a notice of arbitration but such party
fails to participate in nominating an arbitrator, the AAA will complete the arbitrator appointment
process. The AAA case administrator will provide notice to such party requiring it to nominate
its arbitrator and, if the party fails to do so within 14 days of the notice, the AAA will make the
appointment. See Rule 13(d). Generally, the AAA will provide additional time to such party to
appoint its arbitrator before resorting to appointing the arbitrator itself but in any event will
intervene to ensure a panel is formed.
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IV.

Institutional Appointments
A.

General
1.

Applicable Rules

The AAA Commercial Rules provide generally that if the parties have not appointed an
arbitrator and have not provided for another method of appointment, the AAA will use the
“strike-and-rank method” to select arbitrators. Rule 12(b). The AAA will send each party a list
of ten names chosen from its National Roster of arbitrators. If the parties cannot agree on an
arbitrator from this list within 14 days, each party must strike the names it finds objectionable
and return the remaining names to the AAA in order of preference. See Rule 12. The AAA will
then either appoint an arbitrator based on the parties’ preference or, if an appointment cannot be
made based on the submitted lists, the AAA may select an arbitrator from its National Roster
without submitting additional lists to the parties.
2.

Institutional Practices

After filing of the submission or the answering statement, or upon the expiration of the
time within which the answering statement is to be filed, the AAA sends each party a copy of the
same list of proposed arbitrators. Id.
Rule 12(a) states that the AAA will provide to the parties a list of ten arbitrator
candidates chosen from the National Roster. Where possible, the AAA’s practice is to provide
ten arbitrator candidates for a sole arbitrator case and fifteen arbitrator candidates for a case with
three arbitrators. When the lists are returned to the AAA, the case administrator reviews the
parties’ indicated preferences and makes note of the mutual choices.
If desired, the parties can request that the AAA provide additional arbitrator candidates.
Alternatively, the parties can create their own strike-and-rank list instead of having the case
administrator create the list. Under this method, the parties create their own list and submit it to
the case administrator. The case administrator will then add several other names to the list and
the parties then proceed to strike and rank the combined list. Where parties are unable to find a
mutual choice on a list, additional lists may be submitted at the request of both parties. If the
parties cannot agree on an arbitrator, the AAA will make an administrative appointment, but in
no case will an arbitrator whose name was crossed out by either party be appointed.
In drafting the list, the AAA is guided by the nature of the dispute. Biographical
information on each arbitrator accompanies the list of candidates. AAA GUIDE 20. By default,
the AAA will search within the geographical region of the seat of arbitration to minimize travel
costs for the parties. When identifying arbitrators for the proposed lists, arbitrator availability is
not initially considered. An arbitration agreement may specify that the arbitrator have certain
experience or characteristics. For example, an arbitration clause may specify that the arbitrator
have a certain number of years’ work experience in a particular industry. Where the arbitration
agreement contains such specifics, the AAA will first search its National Roster using keyword
searches or by contacting listed neutrals directly to determine if they have the requisite
characteristics or experience.
6
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The AAA seeks to have diverse candidates comprise at least 20% of all lists of arbitrator
candidates provided to parties. If meeting the 20% diversity goal is not possible given other
required attributes (e.g., location, language, nationality, qualifications or experience), the AAA
may waive its 20% diversity goal in particular circumstances.
If the AAA is unable to identify from its National Roster any neutrals with the specified
characteristics or experience, the AAA may look for arbitrator candidates beyond its National
Roster. This expanded research may also include contacting other industry or arbitration
associations. To the extent that a non-AAA candidate is identified, all parties to the dispute must
agree that such person may be appointed as an arbitrator. The AAA then will follow the parties’
agreement and appoint a non-AAA candidate as an arbitrator. In the event that the AAA is not
able to identify arbitrators with the requisite experience either on its National Roster or by
searching beyond its roster, the AAA may contact the parties to determine whether they are
amenable to deviating from the arbitration agreement in that regard. While the AAA
Commercial Rules grant the AAA full authority to select the arbitrator or arbitrators if the parties
are unable to agree for any reason whatsoever, the AAA generally tries to avoid administrative
appointments.
The AAA offers users an online database called the Arbitrator Search Platform to view
all of its panelists. The AAA has regional panels for various parts of the United States.
Approximately 500 Commercial panelists are based in the greater New York area. The
nationwide AAA panel consists of approximately 6,000 panelists, including more than 280
former federal and state judges. Approximately 15% of the AAA panel consists of non-attorney
industry professionals. All AAA arbitrators must undergo AAA-organized training courses and
updates. The AAA also requires that arbitrator applicants have a minimum of ten years of
senior-level business or professional expertise or legal practice prior to being considered for the
National Roster and maintains an ongoing review of the quality of its National Roster. AAA
GUIDE 6-7. Current panelists as well as new applicants are evaluated for management skills,
commitment, ethics, training, and suitability to the caseload. Id. at 7.
B.

Acting as Appointing Authority

The AAA provides a service called “Arbitrator Select (List or List and Appointment)” for
parties who do not require AAA administration of the arbitration past the point of arbitrator
selection.6 The AAA’s only role in providing this service is to generate a list of arbitrator
candidates and complete the appointment process. Using the parties’ own criteria, the AAA
provides users with a list of the most appropriate arbitrators for their dispute. If desired, the AAA
will facilitate conflicts checks with specified arbitrators and assist parties with arbitrator
selection and/or appointment. This service may be used by a party to select a party-appointed
arbitrator or by both parties to select their arbitrator(s).
As part of the process for the List and Appointment services, all parties must mutually
agree to use the “List and Appointment” service. If the parties are unable to agree on a proposed
6

The costs for AAA Arbitrator Select (List and Appointment) Services are as follows: For a list of 5 arbitrators:
$750; 5 additional names, if needed: $750 plus $500 for each arbitrator appointed; for a list of 10 arbitrators:
$1,500; 10 additional names, if needed: $750 plus $500 for each arbitrator appointed; for a list of 15 arbitrators:
$2,000; 15 additional names, if needed: $1,000 plus $500 for each arbitrator appointed.
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arbitrator, each party ranks the list of arbitrators in order of preference. The AAA then extends
an invitation to the highest-ranked mutually agreeable candidate and facilitates a conflicts check.
If the arbitrator declines, the AAA invites the next highest-ranked candidate, and so on. Upon
the arbitrator’s acceptance of the appointment, the AAA notifies the parties of the arbitrator’s
identity and provides any disclosure(s) the arbitrator may have made. Parties thereafter have
seven calendar days to object to the arbitrator’s appointment based on the disclosure(s). If the
parties cannot agree on whether the disclosure(s) disqualifies the arbitrator from service, the
AAA will determine whether to reaffirm or disqualify the arbitrator. If an arbitrator is
disqualified due to a disclosure, the AAA will invite the next highest-ranked candidate to serve.
Should no candidate remain from those originally provided, or if there are no mutually agreeable
candidates, the AAA may appoint an arbitrator from its National Roster without the submission
of additional lists, unless the parties agree otherwise.
C.

Emergency Arbitrators

In circumstances where parties require immediate injunctive relief, the AAA Commercial
Rules provide a process for emergency measures of protection. Prior to October 1, 2013, the
AAA had as part of its Commercial Rules “Optional Rules for Emergency Measures of
Protection.” The Optional Rules applied only if the parties specifically adopted them in their
arbitration clause or otherwise agreed to use them.
The current AAA Commercial Rules provide that, unless the parties agree otherwise,
Rule 38 applies with respect to emergency procedures if the parties entered into their arbitration
agreement on or after October 1, 2013. See Rule 38(a). A party seeking emergency relief must
notify the AAA and all parties in writing regarding the nature of the relief sought and the reasons
why such relief is required on an emergency basis. Pursuant to Rule 38(c), the AAA must
appoint a single emergency arbitrator within one business day of receipt of notice of a party’s
request for emergency relief to make a determination on emergency measures of protection.
Emergency arbitrators are selected from the Large Complex Case Panel and are required to
immediately disclose any circumstance likely, based on the facts disclosed on the application, to
affect such arbitrator’s impartiality or independence. Any challenge to the appointment must be
raised within one business day thereafter. The emergency arbitrator’s authority ends when the
tribunal is constituted. See Rule 38(f).
D.

Small Claims in Expedited Arbitration

Unless the parties or the AAA determines otherwise, the AAA applies the Expedited
Procedures (Rules E-1 through E-10) in any case involving claims or counterclaims less than
$75,000, exclusive of interest, attorneys’ fees, and arbitration fees and costs. Pursuant to Rule E4 (a), the AAA will provide a list of (5) five proposed arbitrators drawn from its National Roster
from which a single arbitrator will be appointed. If for any reason the appointment of an
arbitrator cannot be made from the list, under Rule E-4 (b) the AAA may make the appointment
from other members of the panel without the submission of additional lists.
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V.

Special Situations
A.

Multi-Party Arbitration

Whereas some arbitral rules specifically address joinder and multi-party arbitration
procedures, the AAA Commercial Rules do not. Rather, the AAA Commercial Rules simply
provide that, unless the parties agree otherwise, the Expedited Procedures will not apply in cases
involving more than two parties.7 See Rule 1(b). The AAA therefore requires the parties to opt
into the Expedited Procedures if they want the option of expediting the matter in cases with more
than two parties. Under Rule 12(c), unless the parties agree otherwise, when there are more than
two claimants or more than two respondents in a case, the AAA may appoint all the arbitrators.
B.

Consolidation

The AAA Commercial Rules do not specifically address consolidation of arbitral
proceedings. However, Rule P-2 suggests that at the preliminary conference arbitrators should
inquire whether claims or counterclaims should be consolidated with another arbitration. If a
party requests that two or more arbitral proceedings administered by the AAA be consolidated,
the general practice of the AAA is for the first panel that was appointed to decide whether
consolidation is warranted, in consultation with the parties. If the panel determines that the
matters should be consolidated and heard together, that panel will hear the entire matter. The
first panel also shall determine which rules will govern the dispute.
C.

State Entities

The AAA Commercial Rules do not include specific rules on arbitrations involving states
or state-owned entities.
D.

Challenges to and Replacement of Arbitrators

Rule 17(a) requires parties and their representatives as well as any appointed arbitrator to
disclose to the AAA any circumstance “likely” to give rise to “justifiable doubts” about an
arbitrator’s impartiality or independence. Such disclosure obligations are ongoing. Failure of a
party or a representative to comply with Rule 17(a) may result in waiver of the right to object to
an arbitrator. See Rules 17(a), 41 (waiver of right to object for a party who proceeds with the
arbitration “after [having] knowledge that any provision or requirement of [the AAA
Commercial] Rules has not been complied with and who fails to state an objection in writing”).
Rule 17(a) specifies examples of circumstances that require disclosure. These include any
financial or personal interest in the result of the arbitration or any past or present relationship
with the parties or their representatives. See ELLIOT E. POLEBAUM, INTERNATIONAL
7

For multi-party class arbitrations, the AAA has adopted Supplementary Rules for Class Arbitration (eff. October
8, 2003) under which the AAA agrees to administer demands for class arbitration where “(1) the underlying
agreement specifies that disputes arising out of the parties’ agreement shall be resolved by arbitration in
accordance with any of the Associations’ rules, and (2) the agreement is silent with respect to class claims,
consolidation or joinder of claims.” American Arbitration Association, “AAA Policy on Class Arbitrations”,
July 14, 2005, available at:
https://www.adr.org/sites/default/files/document_repository/AAA%20Policy%20on%20Class%20Arbitrations.p
df.
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ARBITRATION: COMMERCIAL AND INVESTMENT TREATY LAW AND PRACTICE 7-18 (1st ed. 2015).
Unlike Rules 18 and 19, Rule 17 does not provide an exception for non-neutral arbitrators. This
suggests that the disclosure obligations in Rule 17 apply even where the parties have agreed that
the arbitrators may be non-neutral.
Upon objection of a party, or its own initiative, the AAA will determine whether the
arbitrator should be disqualified under the grounds set forth in Rule 18(a).8 The AAA’s
determination regarding arbitrator disqualifications is conclusive. Rule 18(c). AAA
disqualification determination decisions do not contain any statement of reasons and are not
published. The vast majority of AAA arbitrator challenges are raised at the very beginning of
the arbitral proceedings. Challenges to arbitrators are made in only 4-5% of arbitrations filed
with the AAA each year.
Unlike some other arbitral rules, the AAA Commercial Rules do not specify the
procedures for arbitrator challenges, responding to challenges, or determinations as to
disqualification. The AAA has an Administrative Review Council (ARC) that rules on various
administrative matters, including arbitrator challenges.9 The ARC is comprised of five members
who meet on a weekly basis. The AAA has published “review standards” for arbitrator
challenges, which state that removal is based on a weighing of four aspects of a suggested
conflict: whether it is “direct, continuing, substantial, recent.” CARTER AND FELLAS,
INTERNATIONAL COMMERCIAL ARBITRATION IN NEW YORK 168 (2d. ed. 2016). The
determination as to an arbitrator challenge is based on whether the disclosed conflict “creates, to
a reasonable person, the appearance that an award would not be fairly rendered.” Id. Where a
party raises a potential conflict not previously disclosed, the AAA will ask the arbitrator to make
a supplemental disclosure to the parties regarding the new issue before the ARC considers the
objection. Id.
If an arbitrator is unable or unwilling to perform the duties of the office, the AAA may,
on proof satisfactory to it, declare the office vacant. See Rule 20(a). Some examples include
when an arbitrator cannot physically perform the duties of the office or is unavailable for
extended time periods. If the vacancy occurs prior to the commencement of hearings, the AAA
will select the next available arbitrator on the strike-and-rank list. Should no arbitrator on the list
be available, an additional list of arbitrators will be generated. If the vacancy occurs after
commencement of hearings, the remaining arbitrators can proceed with the hearing and
determination of the controversy, unless the parties agree otherwise. See Rule 20(b).
VI.

Arbitrator List Services

Through the Arbitrator Select service, the AAA offers list and appointment services for
those parties who do not want full administration. Under the List Only service (the List and
Appointment service is discussed above), the AAA acts as a referral source to identify arbitrators

8

9

As discussed above, Rule 18(b) provides an exception to the grounds for disqualification where the parties have
agreed in writing that the arbitrators appointed by the parties are to be non-neutral, in which case such arbitrators
need not be impartial or independent and are not subject to disqualification for partiality or lack of independence.
The fee for this service is $3,500.
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to serve on arbitration cases and provides a list of 5, 10, or 15 arbitrators.10 To initiate the
process, a party completes a detailed filing form, providing the number of arbitrators requested
and preferences regarding the characteristics of the arbitrator (e.g., area of expertise, geographic
limitations). The AAA then will provide a list of arbitrators whose credentials best match the
criteria specified by the parties along with their AAA Roster biographies. The arbitrators
subsequently are notified that their information is being provided to a party seeking an arbitrator,
which party may contact them directly. The parties handle the rest of the appointment process
themselves without involvement of the AAA.

10

The costs for AAA Arbitrator Select (List Only) Services are as follows: For a list of 5 arbitrators: $750; 5
additional names, if needed: $750; for a list of 10 arbitrators: $1,500; 10 additional names, if needed: $750; for a
list of 15 arbitrators: $2,000; 15 additional names, if needed: $1,000.
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION (ICDR)
I.

Overview

The International Centre for Dispute Resolution (“ICDR”) is the international arm of the
American Arbitration Association. Established in 1996, the ICDR provides administrative
services for international disputes, including both arbitration and mediation. The ICDR
maintains administrative offices in New York, Houston, and Miami in the United States and also
operates offices through joint venture agreements in Mexico City, Singapore and Bahrain. In
2017, the ICDR administered international arbitrations seated in over 90 countries.
The ICDR issued its International Dispute Resolution Procedures, as amended and
effective June 1, 2014 (the “ICDR Rules”), which includes mediation and arbitration rules for
international cases. The ICDR Rules automatically apply to international cases unless the parties
agree otherwise. The ICDR also administers cases pursuant to whatever set of rules the parties
have designated. In practice, the ICDR routinely administers international arbitrations pursuant
to the AAA’s Construction Industry Arbitration Rules, Commercial Arbitration Rules, and
Employment Rules; the ICDR Protocol for Manufacture/Supplier Disputes; the Commercial
Arbitration and Mediation Center for the Americas (CAMCA) Rules; and the UNCITRAL
Arbitration Rules.
This section of the Report focuses on the ICDR Rules and institutional practices
regarding the selection and appointment of arbitrators. The ICDR Rules fully recognize the
principle of party autonomy regarding the selection of arbitrators, while providing rules and
procedures which assure that each arbitrator will be impartial, independent and free of conflicts
of interest.
As a general matter, it should first be noted that it has long been the practice of the ICDR
to conduct an administrative conference with the parties before the arbitral tribunal is constituted
(the “Administrative Conference”). This institutional practice is now formalized in Article 4 of
the ICDR Rules. The conference is conducted by the ICDR case manager assigned to the case.
The Administrative Conference provides an important opportunity for the parties to discuss with
the ICDR issues such as the number and method of appointment of arbitrators, arbitrator
qualifications, and other preliminary issues. The ICDR’s practice is to have such an
administrative conference within ten business days after the Notice of Arbitration has been
submitted. 11
II.

Number of Arbitrators
A.

Applicable Rules

Under the ICDR Rules, the parties can specify the number of arbitrators in either their
arbitration agreement or after the dispute arises. The number of arbitrators is one of the issues
the ICDR will discuss with the parties during the Administrative Conference. See Art. 4. In the
11

See James M. Hosking and Gretta Walters, Ch. 3, The ICDR International Rules, INTERNATIONAL
ARBITRATION IN THE UNITED STATES, at 57 (2018)(edited by Laurence Shore; Tai-Heng Cheng;Mara V.J.
Senn; Jenella La Chiusa; Lawrence Schaner) (hereinafter “Hosking & Walters”).
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absence of agreement by the parties, the ICDR Rules provide for the dispute to be heard by one
arbitrator, unless the ICDR determines in its discretion that three arbitrators are more appropriate
“because of the size, complexity, or other circumstances of the case.” See Art. 11.
B.

Institutional Practices

Where the arbitration agreement does not specify the number of arbitrators, the ICDR
first attempts, by means of the Administrative Conference, to obtain agreement by the parties as
to the number of arbitrators. If agreement cannot be reached, the ICDR has discretion to decide
the number of arbitrators taking into the account specific circumstances of the case. In practice,
the ICDR will appoint a single arbitrator in smaller cases. While there is no monetary threshold
specified in the ICDR Rules, the ICDR will normally direct that the arbitral tribunal consist of
three members in cases where the amount in dispute exceeds $1 million, especially where the
underlying dispute is complex or the parties ask for arbitrators with different expertise.12
The ICDR may also use the Administrative Conference to discuss with the parties
whether the appointment of a single arbitrator might be more appropriate in cases where the
amount is dispute is less than $1 million, even where the arbitration clause specifies a
three-member tribunal. The major advantage of a sole arbitrator is that the arbitration will be at a
lower cost and a sole arbitrator may be able to resolve the dispute with greater speed. However,
in the absence of agreement of the parties, the number of arbitrators specified in the arbitration
agreement will apply. During the Administrative Conference, the ICDR case manager will advise
the parties of the availability of the Streamlined Three-Arbitrator Panel Option for Large
Complex Cases. Under this option, the parties work with a single arbitrator through the
preliminary procedural and discovery stages; the full panel of three arbitrators comes aboard
only at the evidentiary hearing stage and to issue the final award.
III.

Party Nominations
A.

Appointment of Arbitrators by the Parties without the Assistance
of the ICDR

The ICDR Rules provide that the parties “may agree upon any procedure for the
appointing arbitrators.” See Art. 12. The parties may agree to select arbitrators with or without
the assistance of the ICDR. In those cases where the parties have agreed to select arbitrators
without the assistance of the ICDR, the parties are to inform the ICDR as to the procedures
agreed upon and notify the ICDR when such selections have been made. However, any
arbitrator selected by the parties must comply with the ICDR requirement that arbitrators serving
on a tribunal pursuant to the ICDR Rules be “impartial and independent.” See Art. 13.
The ICDR Rules provide an important procedural safeguard to make sure that the
arbitration is not unreasonably delayed because of the failure of the parties to reach agreement on
a method of selection or to timely appoint the arbitrators. See Art. 12. The ICDR Rules provide
that if within 45 days after the commencement of the arbitration the parties have not agreed on
12

See James H. Carter & John Fellas, INTERNATIONAL COMMERCIAL ARBITRATION IN NEW YORK 145 (2d. ed.
2016).
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the procedure for appointing the arbitrators or have not agreed on the selection of the arbitrators,
then “at the written request of any party” the ICDR will become directly involved in the process.
See Art. 12(3).
Where the parties have failed to reach agreement upon the procedure for the selection of
arbitrators, the ICDR, upon the written request of one of the parties, has the right to appoint the
arbitrators. See Art.12(3). Similarly, in the event the parties have agreed upon a method of
appointment, but one or more of the appointments has not been made within the agreed time
period, the ICDR, upon the written request of one of the parties, will step in and perform any
remaining functions that remain to be performed. See Art.12(3). This may include the ICDR
appointing one or more of the party-appointed arbitrators or appointing the presiding arbitrator.
This important procedural safeguard is intended to ensure that the arbitration proceeds in a
timely manner and prevents one party from unreasonably delaying the process.
When the ICDR becomes directly involved in the appointment of one or more of the
arbitrators, the IDCR Rules provide that it shall so do after inviting consultation with the parties.
In addition, at the request of a party or on its own initiative, the ICDR may appoint nationals of a
country other than that of any of the other parties as the arbitrators or as the sole or presiding
arbitrator. See Art. 12(4).
Finally, and importantly, the ICDR Rules require that in all cases, and regardless of the
method of appointment, each arbitrator selected to serve must be “impartial and independent,”
and this requirement applies unless the parties have expressly agreed otherwise. See Art. 13.
This requirement of impartiality and independence is further discussed in the sections below
addressing the Notice of Appointment and the rules governing when a party may challenge the
appointment of an arbitrator. See Arts. 13, 14.
B.

Appointment of Arbitrators with the Assistance of the ICDR

If the parties have not agreed on the method of appointment of arbitrators, then the ICDR
Rules provide that the ICDR may use the ICDR “list method” to appointment of the arbitrators.
See Arts. 12(1), (6). The ICDR can also assist the parties in agreeing on arbitrators by providing
temporary access to the Arbitrator Search Tool, which allows the parties to review the resumes
of the entire International Panel. Where appropriate, the ICDR may also grant access, as
applicable, to its domestic rosters of commercial, construction, or employment arbitrators. The
ICDR, like the AAA also offers Enhanced Neutral Selection to assist the parties.
If the parties cannot agree on arbitrators, then under the list method, the ICDR will
generally send each party a list of 10 names (in the case of a sole arbitrator) or 15 names (in
cases involving a three person tribunal) of potential arbitrators, together with biographical
information. Each party then has 15 days review the list, strike the names of those it objects to
as potential arbitrators, and then rank the remaining names in order of preference. Each party
returns the annotated list to the ICDR in confidence. The ICDR will then invite names from the
list to serve as arbitrators in accordance with the designated order of mutual preference. If an
arbitrator invited to serve is unable to do so, then the ICDR will approach the next ranking
person on the list.
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In some cases, there may not be sufficient overlap between the parties’ rankings for the
tribunal to be fully formed. In such event, the ICDR, after discussion with the parties, may send
out a second list. The ICDR, after discussion with the parties, may also limit the number of
names on the list that each party may strike. The ICDR Rules, however, provide that the ICDR
retains the right to make the arbitrator appointments without sending out additional lists. See
Art. 12(6). The ICDR will not designate as an arbitrator anyone who has been stricken from the
list of potential arbitrators by one of the parties.
C.

Appointment of the Chair of the Tribunal

In many cases, the arbitration agreement provides that each party shall appoint its own
arbitrator, with the two party-appointed arbitrators appointing the chairperson. A common issue
that arises in such cases is the degree to which the parties may consult with their party-appointed
arbitrator with regard to the selection of the chairperson.
While the ICDR Rules generally prohibit any party from having ex parte communications
with any arbitrator, they do permit the parties to discuss with their party-appointed arbitrator the
suitability of candidates to serve as the presiding arbitrator where the arbitration agreement
contemplates the participation of the parties or the party-appointed arbitrators in the selection of
the presiding arbitrator. See Art. 13(6). However, the ICDR Rules prohibit any party from
having any ex parte communications with any candidate for presiding arbitrator. Id. The ICDR
Rules also allow a party when first considering a person for appointment as a party appointment
arbitrator to have limited ex parte communications with such persons, provided such
communications are restricted to advising the person of the general nature of the case and
discussion of the candidates’ qualifications, availability, or impartiality and independence. Id.
If requested, the ICDR can provide the parties with a list of potential candidates to serve
as the chairperson. Also, upon agreement of the parties, or where the two party-appointed
arbitrators cannot agree upon the chairperson within the proscribed time, the ICDR can use the
list method as the means for the selection of the chairperson.
If the ICDR appoints all three arbitrators, unless the parties agree on who should serve as
chairperson, the arbitrators will decide which of them will serve in that role. If requested by the
arbitrators, the ICDR will designate the chairperson. In cases where the ICDR is appointing the
chairperson, it may consult with the other members of the tribunal in selecting the presiding
arbitrator.13
D.

Institutional Practices

As previously noted, all arbitrators serving on an arbitral tribunal under the ICDR Rules
must be impartial and independent. See Art. 13(1). As part of its procedures to ensure arbitrator
independence and impartiality, the ICDR sends a Notice of Appointment to each of the
arbitrators which sets forth the conditions of the appointment. See Art. 13(2). The appointment
of the arbitrator becomes effective only after receipt by the ICDR of the Notice of Appointment
13

Martin F. Gusy, James M. Hosking & Franz J. Schwarz, A GUIDE TO THE ICDR INTERNATIONAL
ARBITRATION RULES ¶ 6.27 (2011).
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completed and signed by the arbitrator. See Art. 12(7). No person, regardless of the method of
selection, will be confirmed by the ICDR as an arbitrator unless such person agrees and complies
with the conditions set forth in the Notice of Appointment.
The Notice of Appointment requires the arbitrator to agree to act in compliance with the
ICDR Rules, the Code of Ethics for Commercial Arbitrators, and to disclose any fact or
circumstance which might give rise to any “justifiable doubts as to the arbitrator’s impartiality or
independence.” See Art. 13(2). The Notice of Appointment contains a list of questions which are
designed to help assure disclosure by the arbitrator of any past or present financial, professional,
social or other relationship of any other kind that the arbitrator has had with any of the parties,
their counsel, potential witness, or the other arbitrators on the tribunal that may be perceived as
affecting the arbitrator’s impartiality or independence.
This disclosure obligation is a continuing one that applies throughout a person’s service
as an arbitrator. See Art. 13(3). The arbitrator is required to sign and return the Notice of
Appointment to the ICDR, and all disclosures made by the arbitrator are provided to the parties.
The ICDR maintains an International Panel of potential arbitrators for international cases.
The International Panel consists of approximately 750 arbitrators, the majority of whom are
located outside the United States. The ICDR draws from this panel, as well as its domestic
panels, where appropriate, to compile lists or to make appointments.
The ICDR has signed the Equal Representation in Arbitration Pledge. As of 2017, more
than 15% of the ICDR panel members are women. The ICDR has a policy of striving for a
minimum of 20% of diverse arbitrator candidates for every list of potential arbitrators sent to the
parties.
E.

Emergency Arbitrators

The ICDR was one of the first arbitral institutions to include procedures for emergency
relief prior to the formation of the arbitral tribunal. Under Article 6 of the ICDR Rules, a party
may apply for emergency relief before the panel is constituted by filing a written notice to the
ICDR setting forth the nature of the relief sought and why the party is entitled to such relief on
an emergency basis. The request for emergency relief can be submitted concurrent with or
following the submission of a Notice of Arbitration, and copies must be served on all other
parties. A request for emergency relief cannot be made on an ex parte basis.
A sole emergency arbitrator will be appointed by the ICDR within one business day of its
receipt of the request for emergency relief. See Art. 6(2). The emergency arbitrator is subject to
the same independence and impartiality requirement as any other arbitrator, and prior to
appointment must disclose, in accordance with Art. 13, any circumstances that may give rise “to
justifiable doubts as to the arbitrator’s impartiality or independence.” See Art. 6(2). Any
objection to the appointment of the emergency arbitrator must be made within one business day
after the ICDR has given notice to the parties of the emergency arbitrator. The emergency
arbitrator’s authority ends when the tribunal is constituted. The emergency arbitrator may not
serve as a member of the tribunal unless the parties agree otherwise. See Art. 6(5).
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The ICDR does not require any administrative fee for the emergency arbitration
proceedings. The only cost to the parties are the compensation and expenses of the emergency
arbitrator. 14
F.

Small Claims and Expedited Arbitration

The ICDR Rules provide for the application of its International Expedited Procedures in
cases where no claim or counterclaim exceeds $250,000, unless the parties agree otherwise. See
Article 1(4). The International Expedited Rules are also available for use by the parties in larger
cases upon mutual consent. The ICDR may discuss with the parties during the Administrative
Conference use of the International Expedited Rules.
In cases where the International Expedited Procedures apply, the matter will be heard by
a single arbitrator. See Art. E-6. For selection of the sole arbitrator, the ICDR will
simultaneously send each party an identical list of five proposed arbitrators. If the parties are
unable to agree upon an arbitrator within ten days after transmittal of the list, each party may
strike up to two names, and return the list to the ICDR. If for any reason the appointment cannot
be made from the submitted lists, the ICDR may make the appointment without the circulation of
any additional lists. The parties will then be given notice by the ICDR of the name of the
appointed arbitrator, together with any disclosures by the arbitrator as required by Article 13.
The International Expedited Procedures serve as a supplement to the ICDR Rules, rather
than a stand-alone replacement of the ICDR Rules. Accordingly, all other provisions of the
ICDR Rules, unless in conflict with a specific provision of the International Expedited
Procedures, continue to apply.
IV.

Special Situations
A.

Multi-party Arbitration

The ICDR Rules provide that if there are more than two parties to the arbitration, then the
ICDR may appoint all the arbitrators, unless the parties have agreed otherwise. See Art. 12(5).
Notwithstanding the ICDR’s authority to appoint all the arbitrators in multi-party cases, the
ICDR’s practice is to work with the parties to encourage agreement on a method of selection and
suggest variations of the list method as the method of appointment.
The ICDR Rules allow for the joinder of additional parties. See Art. 7. However, no
additional party may be joined after appointment of any arbitrator, except upon the consent of all
parties, including the additional party. Id. This limitation is in recognition of the importance of
each party’s equal participation in the appointment process. 15 Where joinder occurs prior to the
appointment of any arbitrator, the additional party will be a full participant in the appointment
process.

14
15

See generally The ICDR International Arbitration Reporter, at 5-6 (Fall 2016).
See The ICDR International Arbitration Reporter, at 4 (Fall 2016)
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B.

Consolidation

The ICDR Rules provide for the appointment of a special “consolidation arbitrator” (the
“Consolidation Arbitrator”) to hear and rule on any request by a party to consolidate two or
more arbitrations into a single arbitration. See Art. 8. The power to consolidate only applies to
two or more arbitrations pending under the ICDR Rules or other arbitration rules administered by
the AAA or the ICDR. The Consolidation Arbitrator’s sole power is to rule on the issue of
consolidation. The Consolidation Arbitrator may not be an arbitrator who is part of the tribunal
to any of the arbitrations subject to potential consolidation. See Art. 8(2)(c).
After receipt of a request for consolidation, the ICDR will notify the parties of its intent
to appoint a Consolidation Arbitrator. The parties then have 15 days to agree upon an
appointment procedure. Absent agreement of the parties, the ICDR will follow the list method
set forth in Art. 12, which includes the right of the ICDR to appoint the Consolidation Arbitrator.
In deciding whether to consolidate, the Consolidation Arbitrator shall consult the parties,
may consult with the arbitral tribunals at issue, and may consider all relevant circumstances.16
Where the Consolidation Arbitrator decides to consolidate an arbitration with two or more
arbitrations, each party in those arbitrations shall be deemed to have waived its right to appoint
an arbitrator. See Art. 8(6). The Consolidation Arbitrator has substantial discretion as to the
membership of the tribunal designated to hear the consolidated arbitration, including the power
to revoke the appointment of any previously appointed arbitrator, select one of the previously
appointed tribunals to serve in the consolidated proceeding, and complete the appointment of the
consolidation arbitration tribunal. Unless agreed by all parties, the Consolidation Arbitrator may
not serve on the tribunal of the consolidated arbitration. Id.
C.

State Entities

The ICDR Rules do not include specific rules relating to the appointment of arbitrators in
arbitrations involving states or state-owned entities.
D.

Challenges to and Replacement of Arbitrators

Article 14 of the ICDR Rules addresses a party’s right to challenge an arbitrator when
circumstances exist that give rise to “justifiable doubts” as to an arbitrator’s impartiality or
independence. A party must send a written notice of any challenge to the ICDR within 15 days
after (i) being notified of the appointment of the arbitrator or (ii) learning of the circumstances
giving rise to the challenge. See Art. 14 (1). The party shall not send a copy of this notice to any
member of the tribunal.
Upon receipt of a challenge, the ICDR will notify the other party and give such other
party an opportunity to respond. The ICDR notifies the tribunal only that a challenge has been
received, without identifying the party making the challenge. See Art. 14(2). The ICDR may
16
Such relevant circumstances include: (1) applicable law; (b) whether one or more arbitrators have been appointed
in more than one of the arbitrations and, if so, whether the same or different persons have been appointed; (c) the
progress already made in the arbitrations; d) whether the arbitrations raise common issues of law and/or facts; and
(e) whether the consolidation of the arbitrations would serve the interests of justice and efficiency. Art. 8(3).
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also request information from the challenged arbitrator relating to the challenge. When a
challenge has been made, the other party may elect to agree that the challenged arbitrator should
withdraw and the challenged arbitrator then must withdraw. The challenged arbitrator may also
independently elect to withdraw. However, in neither case does the withdrawal by the arbitrator
imply acceptance of the validity of the grounds asserted in the challenge. See Art. 14(2).
Under the present rules, if the other party does not agree to the challenge or the
challenged arbitrator does not independently elect to withdraw, then the ICDR makes the
decision on the challenge. See Art. 14. The ICDR is also empowered on its own initiative to
remove an arbitrator for failing to perform his or her duties. See Art. 14(3).
The ICDR plans to launch in 2018 an Administrative Review Council, along the lines of
the ARC established by the AAA (see earlier section of this Report on the AAA, supra),17 that
would rule on certain administrative matters, including arbitrator challenges. The ICDR is
drafting guidelines to take into account issues that do not arise in the domestic arena (e.g., choice
of seat).
Article 15 of the ICDR Rules governs the replacement of an arbitrator in the event an
arbitrator resigns or is removed. The procedure for the selection of the replacement arbitrator is
set forth in Article 12 and is the same as that for the original appointment of an arbitrator. If a
substitute arbitrator is appointed then, unless the parties agree otherwise, the arbitral tribunal at
its discretion may decide whether all or part of the case will be repeated. See Art. 15(2). In rare
cases, in the event an arbitrator on a three-person tribunal fails to participate in the arbitration,
the two other arbitrators may, in their sole discretion, decide to continue the arbitration without
the participation of such arbitrator. Alternatively, the ICDR may remove the arbitrator under
Article 14(4), declare the position vacant, and appoint a substitute arbitrator.
V.

Arbitrator List Services

The ICDR also offers services to parties separate from full administration of a case.18
Under the ICDR’s Arbitrator Appointment Service, the ICDR will provide the parties with a list
of the most appropriate arbitrators for their dispute, based on criteria specified by the parties.
The arbitrators are notified that their information is being provided to parties and that they may
be contacted directly by the parties. It then is up to the parties to handle the rest of the
appointment process and case management as the ICDR’s involvement ends once the list is
provided.
The ICDR also offers Arbitrator Search and Appointing Authority services. Under this
service, the ICDR assists the parties in identifying arbitrators and completing the selection and
appointment process. The ICDR will provide the parties with a list of 10 or 15 arbitrators whose
credentials best match the criteria specified. If the parties are unable to agree on a proposed
arbitrator, they may strike any unacceptable candidates from the list and rank the remaining ones
according to their preferences. The ICDR extends an invitation to the highest-ranked mutually
See Eric Tuchmann; Sasha Carbone; Tracey Frisch; Simon Kyriakides, The American Arbitration Association’s
Administrative Review Council, NEW YORK DISPUTE RESOLUTION LAWYER at 11-15 (Fall 2017).
18
See https://www.icdr.org/about_icdr.
17
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agreeable candidate and facilitates a conflicts check. When a candidate accepts the appointment,
the ICDR notifies the parties of the arbitrator’s identity and provides the parties with any
disclosures the arbitrator may have made. The parties have seven calendar days to object to the
arbitrator’s appointment. If the parties cannot agree on whether the disclosure disqualifies the
arbitrator from service, the ICDR will determine whether to reaffirm or disqualify the arbitrator.
If no candidate remains from those originally provided, or if there are no mutually agreeable
candidates, the ICDR will appoint the arbitrator.
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INTERNATIONAL COURT OF ARBITRATION OF THE
INTERNATIONAL CHAMBER OF COMMERCE (ICC)
I.

Overview

The International Court of Arbitration of the International Chamber of Commerce
(“ICC”) is headquartered in Paris, France. The ICC Secretariat, with offices around the world,
manages the day-to-day aspects of administering arbitrations under the auspices of the
International Court of Arbitration and serves as the principal liaison to parties involved in ICC
arbitrations. The North American arm of the Secretariat is known as SICANA (Secretariat of the
ICC International Court of Arbitration in North America).
The ICC has promulgated Rules of Arbitration (the “ICC Rules”) to govern arbitrations
under its administration, including detailed procedures for selecting arbitrators. The current
edition of the ICC Rules went into effect on March 1, 2017.19 With few exceptions, the ICC
permits parties to deviate by agreement from the procedures outlined in the ICC Rules, including
for the selection of arbitrators. The ICC Rules thus permit significant flexibility in
accommodating the parties’ wishes regarding the procedure of selecting arbitrators while also
offering default procedures and the finality of an appointing authority as a backstop where party
agreement proves elusive.
While the ICC’s approach to confirming arbitrators nominated by the parties or the coarbitrators pursuant to such an agreement is highly deferential,20 some of the ICC’s internal
procedures for appointment may be less well-known. This section of the Report explores the
applicable rules governing the nomination or appointment of arbitrators, primarily Articles 11 to
13 of the ICC Rules, as well as institutional practices of the ICC in carrying out its functions.
We discuss how the ICC Rules intersect with special situations, including arbitrations with
multiple parties or where a state is a party, the appointment of emergency arbitrators, and the
ICC’s new Expedited Procedure Rules for smaller disputes, which went into effect with the
amendment to the ICC Rules on March 1, 2017. Against this backdrop we include discussion of
various techniques that parties may consider using to maintain greater control over the selection
of arbitrators, including a list service offered by the ICC and other arrangements that parties have
used to find agreement on sole arbitrators or tribunal presidents.
II.

Number of Arbitrators
A.

Applicable Rules

The ICC Rules contemplate that the arbitral tribunal will consist of one or three
arbitrators. The number of arbitrators is frequently specified in the parties’ arbitration clause but
may also be agreed afterwards, including after the arbitration is filed. However, an important
feature of the ICC Rules is that where the parties have not agreed on the number of arbitrators,
19
20

The ICC Rules are available at https://iccwbo.org/dispute-resolution-services/arbitration/rules-of-arbitration.
The ICC Rules distinguish between nomination of arbitrators by the parties and appointment of arbitrators by the
ICC. Notwithstanding colloquial references to party appointment of arbitrators, parties cannot appoint arbitrators
under the ICC Rules. The nomination of an arbitrator by one or more parties always remains subject to
confirmation by the ICC.
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the ICC will decide whether there will be a sole arbitrator or three. See Art. 12(1)-(2). In
making this decision, the ICC will consider the comments of the parties, which must be included
in the Request for Arbitration and in the Answer. See Art. 4(3)(g), 5(1)(e).
B.

Institutional Practices

The criteria that the ICC considers in deciding between a one- and three-arbitrator
tribunal include the amount in dispute and complexity of the issues. While there is no firm rule,
the current guidance from the ICC is that it is unusual for the ICC to decide in favor of three
arbitrators when the amount in dispute is less than $5 million, or in favor of a sole arbitrator
where the amount in dispute exceeds $30 million.21 If the amount in dispute has not been
quantified or the complexity of the dispute cannot be readily determined, the ICC may seek more
information from the parties.
III.

Party Nominations
A.

Applicable Rules

Where there is a sole arbitrator, the ICC Rules grant the parties 30 days, running from
when the respondent receives the Request for Arbitration, to attempt to agree on a nominee. If
the parties do not agree within the prescribed period (or any extension thereon), the ICC will
appoint the arbitrator. See Art. 12(3). Where there are three arbitrators, Article 12(4) of the ICC
Rules provides that each side will nominate one arbitrator, in the Request for Arbitration and in
the Answer, respectively.22 However, for the president of a three-arbitrator tribunal, the
presumption is that the ICC will appoint unless the parties agree to another procedure, whether in
the arbitration clause or otherwise. If the parties so agree, they may jointly nominate an
arbitrator to serve as president, subject to confirmation by the ICC. See Art. 12(5). The parties
must inform the ICC of their agreement before the ICC has appointed the arbitrator, as the
decisions of the ICC as to the appointment of arbitrators are final (subject only to challenge,
which is beyond the scope of this report). See Art. 11(4).
The criteria the ICC uses when confirming arbitrators nominated by the parties is set
forth in Articles 11(1) and 13(1)-(2). Foremost among these are the requirements of
independence and impartiality. It is a non-waivable requirement under the ICC Rules that all
arbitrators, including party-nominated arbitrators, “must be and remain impartial and
independent of the parties involved in the arbitration.” Art. 11(1). This is one of the few areas
where the ICC will not permit derogation even by party agreement. The parties have the
opportunity to raise objections to the other party’s nomination. See Art. 13(2).

21
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J. Fry, S. Greenberg, F. Mazza, The Secretariat's Guide to ICC Arbitration: A Practical Commentary on the 2012
ICC Rules of Arbitration from the Secretariat of the ICC International Court of Arbitration, ICC (2012)
(hereinafter, “Secretariat’s Guide”), § 3-440.
Special situations where there are multiple parties who are unable to agree on an arbitrator are discussed in
Section V, infra.
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B.

Institutional Practices

While the nomination of an arbitrator by one or more parties always remains subject to
confirmation by the ICC, the ICC’s approach is highly deferential to the preference of the
nominating party or parties. The ICC requires each nominated arbitrator to complete a Statement
of Acceptance, Availability, Impartiality and Independence disclosing potential conflicts and
other pertinent facts, as well as a confirmation of the arbitrator’s availability, after which the
parties have a week to submit any objection to the nomination.23 Notwithstanding this deadline,
the two party-nominated arbitrators are usually confirmed at the same time, not seriatim.
As a matter of practice, unless a party objects to a nomination or the ICC has information
raising concerns about the arbitrator’s independence or impartiality, the ICC will almost always
confirm the arbitrator. Rare circumstances warranting an exception to this rule might include the
proposed arbitrator having an excessive caseload, such that he or she could not carry out his or
her duties in a timely fashion, or a particularly poor track record of doing so in prior ICC
arbitrations. In addition, if the nomination does not comply with the criteria for arbitrators that
the parties have established in their arbitration agreement (such as nationality, expertise, or
language proficiency), the parties must expressly waive those criteria or the ICC will not confirm
the nomination.
In the vast majority of cases, the ICC Secretariat will make the confirmation directly,
rather than the ICC Court.24 If a nomination is referred to the Court, it can add 2-3 weeks to the
confirmation process. If an objection is raised, the nomination will be considered by the ICC
Court, unless the objection is of a minor nature with no independence/impartiality implications,
in which case the ICC Secretariat will usually confirm the nomination over the objection. Only
the ICC Court has the power to refuse to confirm an arbitrator. If the ICC refuses to confirm a
nomination, the nominating party will have an opportunity to nominate a different candidate.
The ICC considers the confirmation process confidential and does not provide parties with its
rationale for confirming, or refusing to confirm, party-nominated arbitrators.
One area in which the ICC has recently increased transparency is disclosing and updating
on a monthly basis the names of all arbitrators sitting in ICC arbitrations since January 1, 2016.
Once the terms of reference for an arbitration are finalized, the names of the arbitrators and
nationality are made public on the ICC’s website, unless the parties to an arbitration agree not to
have them published for reasons of confidentiality.25 Also included is the method by which the
arbitrator was selected (i.e., nominated by a party or by the co-arbitrators, or appointed by the
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Occasionally, an arbitrator disclosure will elicit a request from a party for further information. If the ICC
considers the request reasonable, it will act as an intermediary in obtaining such information from the arbitrator
candidate.
The ICC Court is composed of practitioners from around the world and is the ultimate decision-making body.
The ICC Secretariat employs full-time staff and carries out ministerial and other routine functions that have been
delegated by the ICC Court, which include confirming arbitrator nominations in the absence of a party objection.
See https://iccwbo.org/dispute-resolution-services/arbitration/icc-international-court-arbitration/
See https://iccwbo.org/dispute-resolution-services/arbitration/icc-arbitral-tribunals.
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ICC). This enhanced transparency is intended to give users greater visibility into an arbitral
candidate’s existing commitments.26
Given the flexibility that the ICC Rules grant parties in regard to the selection of
arbitrators, parties have often devised procedures to facilitate agreement on the nomination of a
sole arbitrator or president of a three-arbitrator tribunal. Such procedures commonly include the
arrangement by which the co-arbitrators will collaborate, with or without input by the parties, on
a nomination for president. Variations on this framework might include generating a list of
candidates, either by the co-arbitrators alone or including candidates proposed by the parties,
which the parties may then strike and rank to arrive on a joint nomination for the president. To
the extent such a slate includes candidates proposed by the parties, it has been found helpful for
the proposals to be made on a blind basis, where neither party knows which candidates were
proposed by the adversary and which by the co-arbitrators. Alternatively, upon request, the ICC
will supply a list of candidates, which the parties can strike and rank.27 These list techniques can
be adapted to the particular needs and preferences of the parties. However constructed, they
permit the parties to retain some control over the selection of the sole arbitrator or president,
rather than the default route of appointment by the ICC.
IV.

Institutional Appointments
A.

General
1.

Applicable Rules

As noted above, unless the parties have agreed on a nominee, the ICC will appoint a sole
arbitrator or president of a three-arbitrator tribunal. Art. 12(3), (5). In the vast majority of cases,
appointment of arbitrators by the ICC is governed by Article 13(3) of the ICC Rules. It provides:
Where the [ICC] Court is to appoint an arbitrator, it shall make the
appointment upon proposal of a National Committee or Group of the ICC
that it considers to be appropriate. If the Court does not accept the
proposal made, or if the National Committee or Group fails to make the
proposal requested within the time limit fixed by the Court, the Court may
repeat its request, request a proposal from another National Committee or
Group that it considers to be appropriate, or appoint directly any person
whom it regards as suitable.
Article 13(4) of the ICC Rules may also apply in certain circumstances where a direct
appointment by the ICC Court is made without the need to involve a National Committee or
Group28 (for brevity, “National Committee”).

26

See Note to the Parties and Arbitral Tribunals on the Conduct of the Arbitration under the ICC Rules of
Arbitration, ICC, 30 October 2017 (hereinafter, “Note to Parties”), ¶¶ 27-31.
27
The use of the “list method” to make appointments is discussed further below in Section VI.
28
Territories that are not sovereign states (Palestine, Chinese Taipei, Hong Kong and Macau) have a “Group” rather
than a National Committee. See Secretariat’s Guide § 3-521.
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Article 13(4) reads:
The Court may also appoint directly to act as arbitrator any person whom
it regards as suitable where:
a)

one or more of the parties is a state or may be considered to be a
state entity;

b)

the Court considers that it would be appropriate to appoint an
arbitrator from a country or territory where there is no National
Committee or Group; or

c)

the President certifies to the Court that circumstances exist which,
in the President's opinion, make a direct appointment necessary
and appropriate.

In addition to the general considerations noted above, for the appointment of a sole arbitrator or a
tribunal president in particular, the ICC Rules presume that he or she “shall be of a nationality
other than those of the parties” except “in suitable circumstances and provided that none of the
parties objects within the time limit fixed by the Court.” Art. 13(5).
2.

Institutional Practices

The ICC Rules clearly give the ICC significant latitude in how it selects arbitrator
candidates. However, for some users, it can also make the appointment process seem opaque.
For example, Article 13(5) of the ICC Rules states that the ICC will consult “a National
Committee or Group of the ICC that it considers to be appropriate.” This raises several
questions. What National Committee is the ICC likely to consider appropriate for a dispute?
How does the choice of a National Committee influence the selection of arbitrators? How does a
National Committee identify arbitrator candidates to propose to the ICC? The selection process
by an ICC National Committee is confidential. Additionally, the ICC does not disclose the
National Committee(s) with whom the ICC has consulted with respect to the selection of
arbitrators on a case or whether the ICC accepted or declined a candidate proposed by a National
Committee.
If the ICC requests that a National Committee propose an arbitrator candidate, the ICC
typically asks for a response from the National Committee within seven days.29 The ICC expects
the National Committee to convey relevant case information to potential arbitrators and ask them
to complete the disclosure forms, in which arbitrator candidates which must disclose “any facts
or circumstances that might be of such a nature as to call into question the arbitrator’s
independence in the eyes of the parties, or that could give rise to reasonable doubts as to the
arbitrator’s impartiality.”30 As a matter of practice, the ICC generally only accepts proposals
29

30

See Note to National Committees and Groups of the ICC on the Proposal of Arbitrators, dated May 10, 2016
(hereinafter “Note to National Committees and Groups”), ¶ 27. When appropriate for the case, the ICC
accommodates party requests to expedite formation of the arbitral tribunal by shortening the response time to
three days and accelerating other internal procedures.
See Note to National Committees and Groups, ¶ 41.
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from National Committees where the arbitrator candidates provide unqualified disclosure
statements.
A National Committee may propose more than one candidate, but usually proposes a
single candidate. The ICC usually accepts the candidate proposed by the National Committee if
suitable. If a National Committee does not respond to the ICC’s request for candidates within
seven days, or proposes a candidate that the ICC does not find suitable, the ICC may ask for a
different proposal, contact a different National Committee, or appoint the arbitrator directly.31 If
the ICC already has a particular candidate in mind before contacting the National Committee, it
may inform the National Committee of that, but a National Committee is independent and free to
propose any candidates it deems appropriate.32 The ICC also encourages National Committees
to consider gender and generational diversity in their arbitrator candidate proposals, as well as to
consider new or less experienced arbitrators for cases with less complexity or lower amounts in
dispute.33
The ICC will select a National Committee principally based on geography, where the
ICC considers it appropriate that a national of that National Committee’s country or territory
serve as the arbitrator for a case. National Committees are almost invariably expected to
nominate candidates who are nationals of the same country, though that is not a formal
requirement.34 As a matter of practice, when the ICC seeks a proposal from a National
Committee, it is often (but not always) the National Committee of the place of arbitration. For
example, for an arbitration seated in New York, the ICC would likely look to the United States
Council for International Business (“USCIB”), which is the U.S. National Committee for the
ICC. The USCIB has a standing Nomination Committee, currently consisting of six prominent
practitioners responsible for making arbitrator candidate proposals. Nomination Committee
members are appointed by the Executive Director of the USCIB and serve two-year terms, which
may be renewed once. While the USCIB maintains a database of potential arbitrators, who are
either U.S. citizens (wherever located) or non-U.S. citizens residing in the United States,35 the
Nomination Committee is not limited to the database when proposing arbitrators to the ICC.
Even for a U.S.-seated arbitration, the ICC may look to a different National Committee,
or more than one, depending on the circumstances. Factors that may counsel in favor of
contacting a different National Committee would include the nationality of the parties, the
governing law, or any characteristics that are necessary or desirable in the arbitrator. For
example, if one of the parties is domiciled in the U.S., Article 13(5) creates the presumption that
the president or sole arbitrator should be of a different nationality. In the exceptional case where
31
32
33

34
35

See Note to National Committees and Groups, ¶ 28.
See Secretariat’s Guide, § 3-527.
See Note to National Committees and Groups, ¶¶ 33-34. The ICC has signed on to the Equal Representation in
Arbitration Pledge, whose goal is to promote equal opportunities for women as arbitrators. See
https://iccwbo.org/media-wall/news-speeches/icc-pledges-support-for-equal-representation-of-women-inarbitration/. The ICC has seen an increase in women arbitrators. The ICC announced in a press release on May
31, 2017 that 209 women had been appointed as arbitrators in 2016 (whether by the parties, co-arbitrators, or the
ICC), up from 136 in 2015. See https://www.iccwbo.be/icc-court-sees-marked-progress-on-gender-diversity/
Some progress remains, however, as women arbitrators represented only 14.8% of all arbitrators appointed in
2016, albeit up from 10.4% in 2015.
See Secretariat’s Guide, § 3-526.
See http://www.uscib.org/dispute-resolution-ud-835/.
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the ICC considers it appropriate to appoint an arbitrator of the same nationality of one of the
parties, it would give the parties an opportunity to comment before making the appointment. The
ICC may also seek recommendations from multiple National Committees where particular
qualifications are needed.36
As noted, Article 13(4) of the ICC Rules also gives the Court the power to make a direct
appointment without seeking input from a National Committee.37 This process applies in a much
smaller number of cases than those covered by Article 13(3). Article 13(4) identifies three
circumstances in which the Court may make such a direct appointment. First, where one of the
parties “is a state or may be considered to be a state entity.” Art. 13(4)(a). In such a scenario, it
is considered that the strict “neutrality” of the Court is more appropriate than involving a
National Committee. Second, where the Court considers it appropriate to make an appointment
from a territory where there is no National Committee. Art. 13(4)(b). Given that the ICC has
more than 90 National Committees across the world, this situation arises rarely. Third, where the
President certifies to the Court that circumstances exist that “make a direct appointment
necessary and appropriate.” Art. 13(4)(c). Such circumstances might, for example, include
where an identical tribunal is to be appointed in more than one case, and thus the involvement of
a National Committee is unnecessary.38
Where an appointment is made directly, candidates will be identified by the Secretariat
through internal discussions. The Secretariat will consider the factors identified in Article 13(1)
and discussed above. The candidates(s) will be approached and must provide the usual
Statement of Acceptance, Availability, Impartiality and Independence and other background
materials prior to being proposed to the ICC Court for appointment.39
B.

Acting as Appointing Authority in Non-ICC Cases

While most arbitration agreements designate an institution to administer the proceedings,
the parties may also choose an ad hoc arbitration to be conducted outside any institutional
framework, often but not necessarily by adoption of the UNCITRAL Arbitration Rules. In such
ad hoc cases, the parties can agree to use the ICC to assist with constituting the tribunal and
resolving any arbitrator challenges. Importantly, unlike many other institutions, the ICC
currently will not administer such an ad hoc arbitration, although it recently has begun providing
certain administrative services. The ICC has a separate set of rules that are applicable in such
cases – the Rules of ICC as Appointing Authority (the “Appointing Authority Rules”), which
were amended as of January 1, 2018.40 The number of such cases is small compared to the total
number of ICC cases. The ICC acted as an appointing authority in 16 cases in 2015, 15 of which
were under the UNCITRAL Arbitration Rules. In 2016, the ICC was called upon to act as
appointing authority in 12 cases, only 4 of which were under the UNCITRAL Arbitration Rules.

36
37
38

39
40

See Secretariat’s Guide, § 3-528.
See generally Secretariat’s Guide, §§ 3-537 - 3-545.
In addition to these three circumstances, the Court also maintains a residual power to make a direct appointment
if the National Committee process has failed. See Art. 13(3).
See Secretariat’s Guide, §§ 3-545
Available at https://iccwbo.org/dispute-resolution-services/appointing-authority/rules-of-icc-as-appointingauthority.
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The ICC can only act as appointing authority in accordance with the parties’ agreement
as expressed in either the arbitration clause, by subsequent agreement,41 or when designated as
appointing authority by a competent authority.42 See Appointing Authority Rules, Art. 1. The
UNCITRAL Arbitration Rules, for example, provide for use of an appointing authority where the
parties fail to appoint an arbitrator or the tribunal. The parties can designate the ICC to serve this
role.43 Where the ICC is designated to serve as appointing authority, its functions are carried out
exclusively by the ICC Court, with the assistance of the ICC Secretariat. See Appointing
Authority Rules, Art. 1(2).
The Appointing Authority Rules provide a timeline and procedures for appointing an
arbitrator or the tribunal that differ with respect to an arbitration governed by the UNCITRAL
Arbitration Rules (see Appointing Authority Rules, Art. 6) as opposed to any other ad hoc
arbitration (see Appointing Authority Rules, Art. 7). These specific timelines and procedures are
beyond the scope of this report. However, practitioners should familiarize themselves with the
distinctions between these provisions and those applying to an arbitration governed by the ICC
Rules. To take one example, unless otherwise agreed by the parties or the Court determines it to
be inappropriate, the ICC will use the list method for making appointments of sole or presiding
(third) arbitrators in UNCITRAL arbitrations. See Appointing Authority Rules, Art. 6(2).
The ICC acting as an appointing authority may in appropriate cases also have the power
to decide any challenge to the appointment of an arbitrator and/or to appoint a substitute
arbitrator. See Appointing Authority Rules, Arts. 6(1) and 7(1)). As of January 1, 2018, the ICC
also offers certain administrative services in ad hoc arbitrations, which include maintaining the
file, assisting with logistical arrangements or notifications, and administering funds. See
Appointing Authority Rules, Art. 8.
C.

Emergency Arbitrators

It is not uncommon for a commercial dispute to require some form of interim
conservatory relief as the first step in the dispute resolution process, e.g., a preliminary
injunction to prevent the sale of an asset, a restraining order to seize funds, or an order to
preserve crucial evidence. All arbitration rules permit the tribunal to order interim or
conservatory relief but this is of little use when there is not yet a tribunal in place. At the same
time, a party may not want to go to state court as the state court may not have the necessary
authority to grant interim relief or may be perceived as slow or biased.44
Since January 1, 2012, the ICC Rules have included an emergency arbitrator mechanism.
Unless the parties opt out as provided in Article 29 of the ICC Rules, this mechanism allows for
the appointment of an “emergency arbitrator” empowered to order interim relief before the

41

42

43
44

The agreement may also be in the form of an offer to arbitrate contained, for example, in an investment
agreement.
For example, in accordance with the UNCITRAL Rules, the Secretary-General of the Permanent Court of
Arbitration in The Hague may designate the ICC as appointing authority if the parties fail to agree on the choice
of appointing authority. See UNCITRAL Rules, Art. 6(2).
UNCITRAL Rules, Art. 6(1).
See Secretariat’s Guide § 3-1052.
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arbitral tribunal has received the file and even before a Request for Arbitration has been filed.45
Article 29 of the ICC Rules provides the framework for emergency arbitrator proceedings.
Appendix V sets out the Emergency Arbitrator Rules themselves.
Article 29 states that a party in need of urgent interim or conservatory measures that
cannot await the constitution of the tribunal may make an application for emergency measures.
The President of the Court is responsible for appointing an emergency arbitrator as soon as
possible, “normally within two days” from receipt of the application for emergency measures.
See Appendix V, Art. 2(1). Given the timing, the President of the Court will appoint the
emergency arbitrator before respondent submits its response to the emergency application.46
When appointing an emergency arbitrator, the President of the Court will consider the
challenging time restrictions in the Emergency Arbitration Rules.47 While the parties are free to
agree on attributes or qualifications for the emergency arbitrator, this rarely happens. In practice,
the President will consult with the Secretariat to identify suitable candidates from the pool of
individuals who have served as ICC arbitrators and who are available to sit as emergency
arbitrators.48 There is no specific list of emergency arbitrator candidates that is maintained. As
with all other arbitrator appointments under the ICC Rules, the emergency arbitrator shall be
independent and impartial. See Appendix V, Art. 2(4)-(5). The emergency arbitrator must sign
the usual statement of acceptance that attests to availability, impartiality and independence. Id.
At that time, the arbitrator (or prospective arbitrator) must disclose any circumstance that might
call into question independence or impartiality.49 Of course, this all takes place in an expedited
timeframe to ensure the appointment is made urgently.
Any challenge to the emergency arbitrator must be made within three days of
appointment. See Appendix V, Art. 3(1). The Secretariat will allow all parties and the arbitrator
an opportunity to comment on the challenge, usually within a three-day time frame.50 The ICC
Court is to decide the challenge. See Appendix V, Art. 3(2).51
The emergency arbitrator becomes functus officio once the full arbitral tribunal is
constituted; as of that time the full tribunal will be responsible for interim or conservatory
measures. Art. 28. The emergency arbitrator shall not act as an arbitrator in any arbitration
relating to the dispute unless all parties agree otherwise. See Appendix V, Art. 2(6).52 As of
January 1, 2017, there had been more than 50 emergency arbitrator proceedings conducted under
the ICC Arbitration Rules

See Secretariat’s Guide § 3-1051.
See Secretariat’s Guide, § 3-1058.
47
See Secretariat’s Guide, § 3-1056(e).
48
See Secretariat’s Guide, § 3-1056(e).
49
See Note to Parties, ¶ 18.
50
See Secretariat’s Guide, § 3-1056(d).
51
See also Secretariat’s Guide, § 3-1056(d).
52
See also Secretariat’s Guide, § 3-1056(e).
45
46

29

845

D.

Small Claims in Expedited Arbitration

The 2017 amendments to the ICC Rules introduced an expedited procedure that is
automatically applicable in cases where the amount in dispute does not exceed $2 million.
Article 30 provides that the Expedited Procedure Rules set forth in Appendix VI take precedence
over any contrary terms of the arbitration agreement if the amount in dispute is $2 million or less
or if the amount in dispute is greater but the parties agree to use the Expedited Procedure Rules.
Parties with a dispute less than $2 million can opt-out of the Expedited Procedure Rules. See
Art. 30(3)(b).
The Expedited Procedure Rules, Article 2, states that “notwithstanding any contrary
provision of the arbitration agreement” the Court “may” appoint a sole arbitrator. By submitting
to arbitration under the 2017 ICC Rules (and not opting out of the Expedited Procedure Rules),
the parties agree that any agreement to have disputes resolved by three arbitrators is subject to
the Court’s discretion, if the Expedited Procedure Rules apply.53 Indeed, the Court “will
normally appoint a sole arbitrator in order to ensure that the arbitration is conducted in an
expeditious and cost-effective manner.”54 The Court will invite comments from the parties
before deciding the number of arbitrators.55 The Secretariat will also allow the parties a period
of time to nominate a sole arbitrator; but if they do not do so, the Court will make the
appointment directly. See Appendix VI, Art. 2(2).
The Expedited Procedure Rules only apply where the arbitration agreement was
concluded after March 1, 2017, unless the parties agree otherwise. For disputes involving
arbitration agreements that predate the 2017 amendments, there is no equivalent provision.
V.

Special Situations
A.

Multi-Party Arbitrations

Where there are multiple claimants or multiple respondents, and where the dispute is to
be referred to three arbitrators, the claimants, jointly, and the respondents, jointly, shall each
nominate an arbitrator. See Art. 12(6). The same procedure applies if a party is joined to the
arbitration. See Art. 12(7).56 The additional party may align itself with either claimant(s) or
respondent(s) for the purpose of nominating an arbitrator.57
If either the multiple claimants or multiple respondents are unable to agree to a joint
nomination, the Court has discretion to appoint all members of the tribunal. See Art. 12(8).58
This is a significant departure from the procedure applicable where there are only two parties to

53

See Note to Parties, ¶ 83.
Note to Parties, at ¶ 84.
55
Note to Parties, at ¶ 85.
56
Pursuant to Article 7, a party cannot be joined after the arbitrator has been confirmed or appointed unless the
party has agreed otherwise. Participation in the constitution of the tribunal is a fundamental principle of the ICC
Rules. This explains why the ICC does not permit a party to join the arbitration after the tribunal has been
confirmed or appointed. See Secretariat’s Guide, § 3-479.
57
See Secretariat’s Guide, § 3-467.
58
See also Secretariat’s Guide, § 3-481
54
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the dispute.59 In that case, where one party defaults in its nomination, the Court will appoint an
arbitrator on behalf of the defaulting party only. See Arts. 12(2), 12(4).
By way of background, up until 1992 the Court would only appoint an arbitrator on
behalf of a side where one or more parties had failed to make a nomination. In 1992, the French
Court of Cassation issued a landmark decision in Sociétés BKMI et Siemens v. Société Dutco
construction, Cour de cassation (7 January 1992), Revue de l’arbitrage (1992) 470 (“Dutco”).
In the Dutco arbitration, the ICC Court confirmed the arbitrator nominated by the sole claimant.
The multiple respondents jointly nominated an arbitrator, but they did so under protest.
Respondents argued that they should each be able to nominate a co-arbitrator. They challenged
the ICC Rule in French litigation. The Court of Cassation ultimately held that parties are entitled
to equal treatment, including in the nomination of arbitrators. When the ICC Rules were revised
in 1998, the provisions relating to a failure of multiple parties to nominate an arbitrator jointly
were amended to provide that where multiple claimants or respondents fail to jointly nominate an
arbitrator, the Court may (and typically will) appoint all arbitrators. What is now Article 12(8)
was enacted to ensure equality between parties in the process of constituting the tribunal.60
In practice, it is extremely rare for multiple claimants not to nominate a co-arbitrator
jointly as their interests are typically aligned on commencement of the proceedings. It is also not
uncommon for multiple respondents to nominate a co-arbitrator jointly.61 However, the ICC
occasionally administers cases where there are more than two opposing sides—e.g., where third
party claims are asserted, or where the respondents’ interests are adverse. In those cases, it is
unlikely that the parties will agree on the co-arbitrators, so the Court usually appoints all
arbitrators under Article 12(8).62
While the ICC has discretion not to apply Article 12(8), it rarely does so absent
exceptional circumstances, e.g., where the multiple parties are closely related or if their failure to
agree to a co-arbitrator appears to be a tactical decision.63
If the ICC decides to appoint all arbitrators, it will generally select and appoint three
arbitrators whom it considers appropriate. It need not consult a National Committee, and it will
not appoint the candidates previously nominated by the parties.64 Where the ICC appoints
arbitrators in two or more related cases, it may decide to appoint the same tribunal in each case.
In practice, the ICC Court has done so where the disputes arise out of the same contracts or
contracting parties.65
B.

Consolidation

Article 10 provides that the Court may, at a party’s request, consolidate two or more
arbitrations pending under the Rules into a single arbitration. In deciding whether to consolidate,
Secretariat’s Guide, §§ 3-468-69.
See Secretariat’s Guide, §§ 3-471-72.
61
See Secretariat’s Guide, § 3-476.
62
Secretariat’s Guide, § 3-477.
63
See Secretariat’s Guide, §§ 3-483 – 3-485.
64
See Secretariat’s Guide, § 3-486.
65
See Secretariat’s Guide, § 3-489.
59
60
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one of the factors most often considered is whether arbitrators have been confirmed or appointed
in one or more of the arbitrations, and, if so, whether the same or different arbitrators have been
confirmed. See Art. 10. If the arbitrations have different arbitrators the Court would be unable to
consolidate unless the different arbitrators resign or are removed at the parties’ request.66 Where
the Court decides not to consolidate, it may still appoint the same tribunal in each case to allow
the cases to run in parallel.67
C.

State Entities

As discussed above, where the ICC is charged with appointing one or more arbitrator(s),
it shall make the appointment upon proposal of a National Committee that the ICC Court
considers appropriate. In cases where one party is a state or may be considered to be a state
entity, however, the Court need not seek a recommendation from the National Committee prior
to appointing an arbitrator. Article 13(4) provides that in such cases the Court may appoint the
arbitrator directly. This provision was added in the 2012 amendments to the Rules, on advice
from the ICC’s Task Force on Arbitration Involving States or State Entities, to address the
perception that National Committees favor business interests over state interests.68
While Article 12(2) creates a presumption in favor of a sole arbitrator, in disputes
involving one or more state entities as parties the Court will often decide that three arbitrators are
appropriate.69
D.

Replacement of Arbitrators

Article 15 of the ICC Rules governs the replacement of an arbitrator during the
arbitration. Reasons why an arbitrator would be replaced include death, incapacity, or voluntary
resignation. The ICC Court is vested with discretion to decide whether the replacement
arbitrator will be selected according to the original nominating process. See Art. 15(4). In
addition, if the proceedings are closed before the death or departure of the prior arbitrator, the
ICC Court may elect not to order a replacement, taking into account the views of the parties and
the remaining arbitrators. See Art. 15(5).
As a matter of practice, where the former arbitrator was a co-arbitrator nominated by one
of the parties, the ICC will typically ask that party to nominate the replacement. Deviations from
this practice are rare, but may arise if, for example, the ICC considers that the party in question is
attempting to delay or derail the arbitration.70 Likewise, where the departing arbitrator is the
president of the tribunal and was nominated by the co-arbitrators, the ICC will usually invite the

See Secretariat’s Guide, § 3-358.
See Secretariat’s Guide, § 3-360.
68
See Secretariat’s Guide, § 3-539. In the 2012 ICC Rules, Article 13(4) would apply where a party “claims” to be
a state entity. This was intended to relieve the ICC Court of the potentially difficult task of deciding whether the
party is a state entity. Secretariat’s Guide, §§ 3-539 to 3-540. The 2017 amendment broadened the provision to
apply where a party “may be considered to be a state entity.” In this regard, the ICC Task Force report, as updated
in June 2017, emphasized that the ICC Court always has the discretion to decide whether to make a direct
appointment. See ICC Commission Report, States, State Entities and ICC Arbitration (rev’d June 2017) ¶¶ 37-40.
69
See Secretariat’s Guide, § 3-439.
70
Secretariat’s Guide, §§ 3-635, 3-639-640.
66
67

32

848

co-arbitrators to nominate a replacement.71 However, where the ICC appointed the departing
arbitrator directly, its practice is to appoint the replacement directly without seeking a proposal
from a National Committee.72 It is important to note that, while the Secretariat might not solicit
comments from the parties, the parties will usually have a window of time, after being notified of
the removal of the departing arbitrator, to comment on the process for selecting the replacement,
and the Secretariat will consider such comments.73
VI.

Arbitrator List Services

The ICC’s National Committees maintain databases of potential arbitrators. Anyone can
submit an application to be considered for inclusion in such a database. In the U.S., information
on how to apply to be considered for appointment as an ICC arbitrator is available on the USCIB
website. http://www.uscib.org/dispute-resolution-ud-835/.
The arbitrator candidate lists are not generally publicly available. However, the relevant
ICC case management team may be willing to provide names and resumes for recommended
arbitration candidates if requested as part of an agreement subject to ICC arbitration or where the
ICC acts as appointing authority.
Separately from the above informal recommendations, the ICC Secretariat will also
provide a list of candidates as part of an agreement between the parties that the sole arbitrator or
president will be selected by the parties using the list method.74 The ICC does not dictate a
specific procedure for implementing list appointments. Typically, with the assistance of an ICC
case manager, the parties will agree on a protocol.
In most cases, the ICC will require the parties to advise of the desired characteristics of
the arbitrator (or note divergences if there are any) before identifying candidates. Unlike some
other institutions, the candidates will be contacted and required to submit a Statement of
Acceptance, Availability, Impartiality and Independence before their names are proposed to the
parties. The ICC will then provide, typically, a list of five candidates who have already advised
that they are willing and able to serve. The candidates on the list will be selected by the ICC
Secretariat (unless the ICC is acting as appointing authority, in which case the list must be
approved by the ICC Court). The ICC Secretariat generates the list based on its knowledge of
arbitration practitioners; it does not consult a National Committee. In appropriate cases, the ICC
uses the list method to provide opportunities for younger or less experienced arbitrators. The
ICC also attempts to achieve balance in its list proposals in terms of gender diversity.
The parties will be given a certain number of days to return the list to the ICC ranking the
candidates in order of preference. If part of the agreed protocol, the parties may also object to
the inclusion of a particular candidate on the list, although the fact that all candidates have
71
72
73
74

Secretariat’s Guide, § 3-642.
Secretariat’s Guide, § 3-643.
Secretariat’s Guide, § 3-637.
As noted above, the list method is the default appointment mechanism where the ICC is acting as appointing
authority in UNCITRAL arbitrations. See Section IV.B, supra. The list method provisions set out in the
UNCITRAL Rules and the Appointing Authority Rules provide a useful template where the parties must adopt
an agreed protocol.
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already provided a Statement of Acceptance, Availability, Impartiality and Independence should
limit the likelihood of this occurring. The candidate with the highest ranking will be selected,
and that nomination will then be subject to Court confirmation.
The ICC’s willingness to use the list method as part of a party agreement is not wellknown. SICANA advises that as of mid-2017 this agreed list-method approach had only been
used approximately 5-7 times in the prior year. Because the list of candidates is compiled by the
Secretariat rather than through a National Committee, there may be greater scope for including a
more geographically diverse slate of potential arbitrators.
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INTERNATIONAL INSTITUTE FOR CONFLICT
PREVENTION AND RESOLUTION (CPR)
I.

Overview

The International Institute for Conflict Prevention and Resolution (“CPR”) entered the
realm of dispute resolution focused on enabling parties to take charge of their disputes and
fashion their own solutions. CPR very actively promoted mediation processes as the most
flexible of party-controlled practices best suited to achieve efficient, effective and amicable
results; however, it also promulgated arbitration rules for situations where the parties preferred a
more structured adjudicatory approach or where mediation had failed to result in an agreement.
Central to CPR’s early arbitration regime was its non-administered nature, reflecting its view that
“[m]ost disputes are best resolved privately and by agreement.” Principle 1, CPR NonAdministered Arbitration Rules (2007) Principles.
After years of experience with its non-administered rules, CPR, in consultation with its
advisors and members, began administering arbitration. CPR administers arbitrations under
CPR’s Administered Arbitration Rules (2013) and CPR Rules for Administered Arbitration of
International Disputes (2014). Citations to specific rules by number in this Report are to the CPR
domestic rules except as noted.
The range of arbitrator selection methods anticipated by the rules is broad and flexible:
Arbitrators may be directly selected with no intervention from CPR; CPR may assist the parties
to select their arbitrators; or CPR may appoint the arbitrators. CPR’s non-administered rules
provide for CPR assistance in the appointment process only by party request, and are dealt with
separately in Section VI.
CPR’s international and domestic appointment procedures vary only slightly, as follows:
(1) time periods are somewhat lengthened and telephone conferences made discretionary under
the international rules in recognition of increased communication difficulties where parties and
CPR are presumed likely located more distantly from each other; (2) nationality may form a
basis of appointment in international matters; (3) under the international rules, greater flexibility
is provided in selecting arbitrators—in that nominated arbitrators are not required to be drawn
from the CPR panels—again in recognition that international arbitrations are more likely to
require arbitrators of less common nationalities and/or expertise. Unless otherwise noted, quoted
provisions are identical in the international and domestic rules.
In keeping with the underlying nature of arbitration as created by the parties and subject
to their needs, CPR rules for the most part may be varied by the parties by agreement either prior
to or during the arbitration process. This feature makes the CPR rules among the most flexible of
arbitration paradigms available to parties: the CPR rules buttress the parties’ freedom to agree by
providing fallbacks for when they find themselves in disagreement.
Of particular note: CPR’s rules provide an opt-in screening process for parties who
prefer that their party-appointed arbitrators not be informed of the identity of the party
designating them for appointment. Also, in creating lists of arbitrators from which the parties
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make their selection, CPR first consults with the parties jointly to determine their needs and then
pre-screens arbitrators for availability and absence of conflicts.
CPR maintains its Panels of Distinguished Neutrals from which arbitrators appointed
under its rules are drawn (subject to exceptions as delineated in its rules). CPR panels include
specialized panels, such as a Global Panel of neutrals located outside the U.S., a Cross-Border
Panel of arbitrators experienced in transnational disputes, and many others. CPR lists the
individual arbitrators on its panels on its website. Certain panels are publicly available while
others are accessible only by CPR members. See www.cpradr.org.
While institutional rules, when read carefully, may be quite clear as to appointment
procedures, parties may find that they are unfamiliar with how those rules work in practice.
Parties may also be unaware of options they have in interacting with the appointing institution so
as to enhance the appointment of the most satisfactory arbitrators. This Report describes both
formal and informal practices available under CPR’s rules governing arbitrator appointment.
II.

Party Nomination and Appointment, Three Arbitrator Panel

CPR’s default (“unless the parties have agreed otherwise in writing…”) arbitral panel
consists of three arbitrators, two of whom are selected by the parties and a third selected
separately. Rule 5.1(a).
If the parties will be appointing their own arbitrators, both the domestic and international
CPR Rules 3.2(f) and 3.7(d) provide for the appointment to be initiated by designation in the
notice of arbitration and the notice of defense. Arbitrators designated by parties are not required
to be members of CPR’s panels. After receiving the parties’ designations and pursuant to Rule
5.1(c), CPR will contact the named arbitrator to obtain information about the arbitrator’s
availability and disclosures of potential conflicts, and convey those to the parties. After any
objections are determined by CPR in accordance with the rule, CPR will make the appointment.
In accordance with Rule 5.2, the third arbitrator may be appointed by the alreadyappointed party arbitrators, or by CPR, depending on what the parties have agreed. (CPR
appointment is governed by Rule 6, discussed in Institutional Appointment, Section IV below.)
The party-appointed arbitrators have 20 days (30 days under the international rules) after
appointment of the second arbitrator in which to make their designation of the chair, or CPR will
make the appointment as provided in Rule 6.2. As with party-nominated arbitrators, CPR will
contact the arbitrator proposed by the party-appointed arbitrators for information as to
availability and disclosure, transmit that information to the parties, determine any objections, and
make the appointment.
III.

Party Nomination and Appointment, Sole Arbitrator (Or Panel of Three
Arbitrators Not Designated by the Parties)

CPR rules specifically provide for party participation in the arbitrator appointment
process even in instances in which the arbitration agreement does not provide for party
appointment:
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If the parties have agreed on a Tribunal consisting of a sole arbitrator or of
three arbitrators none of whom shall be designated for appointment by either
party, the parties shall attempt jointly to designate such arbitrator(s) within
[20 (domestic)/30 (international)] days after the notice of defense provided
for in Rule 3.6 is due…. The parties may extend their selection process until
one or both of them have concluded that a deadlock has been reached, but
in no event for more than [30 (domestic)/45 (international)] days after the
notice of defense provided for in Rule 3.6 is due. In the event the parties are
unable to designate the arbitrator(s) within the extended selection period,
the arbitrator(s) shall be selected as provided in Rule 6.2.
Rule. 5.3.
Although under other institutional rules nothing prevents parties from reaching agreement
on arbitrators whose appointment is either not provided for or where a sole arbitrator is provided
for, CPR formally includes the parties in the appointment process before any institutional
appointment process begins, again emphasizing that CPR considers the arbitration to belong
wholly to the parties (to the extent that they can agree).
If the parties fail to jointly designate an arbitrator, CPR follows the process set forth
under its rule, Rule 6.2, for CPR appointment, discussed in Section V. below.
IV.

Screened Appointments: Party “Designated” Arbitrators

CPR, uniquely, has also developed an arbitrator “screening” process with the goal of
promoting arbitrator neutrality. The screened arbitrator selection process aims to insulate the
parties and the arbitrators from knowledge of which party-designated arbitrator may be
associated situationally with which party. In applying this feature, CPR provides the parties with
a list of prospective arbitrators derived from its panels; CPR will appoint each party’s first choice
from the list (provided CPR has not sustained an objection to the arbitrator on
independence/partiality grounds):
If the parties have agreed on a Tribunal consisting of three arbitrators, two of
whom are to be designated by the parties without knowing which party designated
each of them, …CPR shall conduct a “screened” selection of party-designated
arbitrators as follows:
a. CPR will provide each party with a copy of a list of candidates from the CPR
Panels together with confirmation of their availability to serve as arbitrators
and disclosure of any circumstances that might give rise to justifiable doubt
regarding their independence or impartiality as provided in Rule 7. Within 10
days after the receipt of the CPR list, each party shall designate from the list
three candidates, in order of preference, for its party-designated arbitrator, and
so notify CPR and the other party in writing.
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b. …If there is no objection to the first candidate designated by a party, or if the
objection is overruled by CPR, CPR shall appoint the candidate as the
arbitrator….
c. If the independence or impartiality of the first candidate designated by a party
is successfully challenged, CPR will appoint the subsequent candidate
designated by that party…
d. Neither CPR nor the parties shall advise or otherwise provide any information
or indication to any arbitrator candidate or appointed arbitrator as to which
party selected either of the party-designated arbitrators. No party or anyone
acting on its behalf shall have any ex parte communications relating to the
case with any arbitrator candidate or appointed arbitrator….
Rule 5.4.
Significantly different in effect is the provision for screening in arbitrations under the
CPR international rules: parties may nominate their own designees to be included in the list of
candidates circulated by CPR; and, such designees are not required to be drawn from the CPR
Panels. As a practical matter, then, parties in CPR international arbitrations may effectively
select their own arbitrators and yet also screen them from being informed of which party
supported their appointment. Rule 5.4, 2014 CPR Rules for Administered Arbitration of
International Disputes.
V.

Institutional Appointment

Rule 6 governs appointment of arbitrators by CPR itself, and by its terms applies in the
following circumstances:
(1)
(2)
(3)
(4)
(5)

Party failure to designate its arbitrator;
Failure of joint designation process;
Failure of party-appointed arbitrators to designate a third arbitrator;
Agreement provides for appointment by CPR of one or more arbitrators;
Multi-party arbitration covered by Rule 5.5.

In the first situation, where a party has failed to make its designation of an arbitrator, the
rule provides that “CPR shall appoint a person whom it deems qualified to serve as such
arbitrator.” Rule 6.3.
In the international version, the rule adds that CPR will “take…into account the
nationalities of the parties and any other relevant circumstances,” thus reflecting common
practice and the complexities often arising due to the nature of international arbitration.
For all other instances of appointment by the institution, CPR’s rules emphasize the
primacy of party input into the selection process: Rule 6.2 provides as the beginning step in the
appointment process for CPR to meet jointly with the parties by telephone to discuss selection.
In domestic cases, this consultation is mandatory; it is discretionary on CPR’s part in
international matters.
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In the party conference, CPR engages the parties in a wide-ranging discussion designed
to elicit the best information to form the basis of arbitrator selection. Topics include:
x

Review of the full CPR process and applicable rules;

x

Venue for the proceedings;

x

Estimated length of arbitration hearings;

x

Likely calendar date range within which the proceedings should take place;

x

Any additional names of individuals and entities for which the parties wish
candidates to check conflicts;

x

Preferred qualifications and experience of prospective candidates;

x

Geographic area from which candidates are to be drawn;

x

Any provisions in the parties' dispute resolution agreement that may need
review;

x

CPR and arbitrator fees and expenses.

Parties can express preferences, discuss desired expertise and other arbitrator characteristics and
generally raise concerns they have with respect to arbitrator appointment. CPR thereby gains
information that makes identification of appropriate arbitrators more likely.
Once the initial consultation with the parties has concluded, CPR prepares and provides
to the parties a list of candidates (numbering at least 5 if a single arbitrator is being selected, and
at least 7 if two arbitrators are sought for a three-arbitrator panel). In domestic arbitrations, CPR
draws candidates from the CPR Panels. If the international rules apply, CPR may list, in addition
to candidates on the CPR Panels, candidates not found in such lists. Parties in international cases
are also entitled to request that arbitrator candidates be of a nationality other than the
nationalities of the parties.
CPR’s list distributed to the parties includes “a brief statement of each candidate’s
qualifications, availability and disclosures in writing of any circumstances that might give rise to
justifiable doubt regarding the candidate’s independence or impartiality.” Rule 6.2(b). In
practice, CPR derives its final list as follows:
(1) After having the discussions with the parties provided for in Rule 6, CPR
narrows the field of potential candidates, considering such factors, among
others, as geography, skill sets, expertise, and the like;
(2) Internally, CPR creates an initial list, usually containing the names of 20-30
candidates, although at times up to 40-50;
(3) CPR then winnows the initial list internally based on disclosures and
availability of candidates;
(4) Only then does CPR externally circulate a list to the parties containing, as set
forth above, biographical information, arbitrator rates, and potential conflict
disclosures--the parties can request additional information if they so desire.
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After considering the listed candidates, each party ranks them numerically in order of
preference. CPR will then appoint as arbitrators the nominees collectively ranked the highest by
the parties, and who are available and meet CPR’s criteria of independence and impartiality.
CPR follows the above procedure unless the parties agree to change it. For instance, the
parties may alter the ranking process in favor of alternating strikes or some other selection
method. Rule 6 also specifically provides that the parties may agree that CPR circulate each
party’s rankings and objections to further facilitate efficiency and agreement in the appointment
process. In the event of a tied ranking, CPR may designate either candidate. In so doing, CPR’s
practice is to base its appointment choice on the nominees’ disclosures; CPR also may consider
other factors such as the neutral’s case management style and availability.
Finally, in the event that the above-described appointment procedure fails to produce the
requisite number of arbitrators, “CPR shall appoint a person or persons whom it deems qualified
to fill any remaining vacancy.” Rule 6.2(b).
VI.

Appointment by CPR Pursuant to CPR Non-Administered Arbitration Rules

CPR’s Non-Administered Arbitration Rules do provide for CPR to assist the parties in
the appointment process. Rule 6 of those Rules closely tracks its counterparts in CPR’s domestic
and international rules for administered arbitration. Rule 6 applies when:
(1)
(2)
(3)
(4)
(5)

A party has failed to make its appointment as provided in the contract;
The parties have failed in making a joint appointment;
Party-appointed arbitrators have been unable to agree on a third arbitrator;
The parties’ contract provides for appointment by CPR;
The arbitration is a multi-party arbitration (covered by Rule 5.5).

Any party may initiate an appointment by CPR by making a written request to CPR
including copies of the notice of arbitration and the notice of defense or any submission
agreement. Rule 6.3. As is the case with CPR’s administered rules, Rule 6 begins the
appointment process with a joint consultation:
Promptly following receipt by it of the request provided for in Rule 6.3,
CPR shall convene the parties in person or by telephone to attempt to
select the arbitrator(s) by agreement of the parties.
Rule 6.4.a. Here is evidenced an even stronger preference for achieving party consensus than
what appears in the rules for administered arbitrations. If the parties do not succeed in agreeing
on their arbitrators, the remainder of Rule 6 comes into play, and institutes the list procedure set
forth in CPR’s administered arbitration rules. Likewise, the non-administered rules provide for
the same screening procedure as that set forth in the administered rules—also in Rule 5.4.
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VII.

Special Situations
A.

Multi-Party Arbitrations

CPR anticipates that in cases of multiple claimants and/or multiple respondents, the
parties on each side will agree on an arbitrator for their side; otherwise CPR will appoint all of
the arbitrators:
Where the arbitration agreement entitles each party to designate an
arbitrator but there is more than one Claimant or Respondent to the
dispute, and either the multiple Claimants or the multiple Respondents do
not jointly designate an arbitrator, CPR shall appoint all of the arbitrators
as provided in Rule 6.2
Rule 5.5. The above is the sole provision in CPR’s rules dealing with multiple parties
(consolidated arbitrations are not mentioned). As can be seen, the rules contemplate bilateral
opposing claims; tribunals are not enlarged to accommodate multiple parties.
B.

Replacement Arbitrator

If an arbitrator is to be replaced (as a general matter, for some inability to serve,
resignation, or successful challenge), Rule 7.9 provides that a party that designated the departing
arbitrator may designate a successor arbitrator; otherwise the substitute arbitrator is replaced in
the same manner as he or she was originally appointed. The same procedure applies in the case
of an arbitrator who fails or is unable fully to perform the duties of an arbitrator. In the event that
the parties do not agree whether the arbitrator should be replaced, CPR is empowered to make
that determination.
C.

Interim Measures of Protection by a Special Arbitrator

Should a party request, prior to an arbitration tribunal being established, to hear the
matters in dispute in the arbitration, a special arbitrator may be appointed for the purpose of
ruling on an application for interim measures. Such an arbitrator appointment is made as follows:
If the parties agree upon a special arbitrator within one business day of the
request, that arbitrator shall be appointed by CPR subject to Rule 14.6. If
there is no such timely agreement, CPR shall appoint a special arbitrator
from a list of arbitrators maintained by CPR for that purpose. To the extent
practicable, CPR shall appoint the special arbitrator within one business
day of CPR’s receipt of the application for interim measures under this
Administered Rule.
Rule 14.5. Once the tribunal has been constituted, the tribunal may modify or vacate the award
or order rendered by the special arbitrator (Rule 14.14). The special arbitrator may not serve as a
member of the tribunal unless the parties agree otherwise (Rule 14.15)
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VIII. Features of CPR List Process/Neutral Rosters
CPR qualifies a neutral for one or more of its panels. Neutrals may be invited or apply
for inclusion, and are selected only after they have been reviewed and approved by CPR and/or
selected users of dispute resolution services, peers and/or academics. They are screened for their
litigation and ADR expertise and training, and candidate references are asked to comment
specifically on the applicant’s qualifications to serve on complex commercial disputes. Subject
matter expertise is examined and noted. CPR seeks geographic and other diversity; it expects all
neutrals to maintain the highest ethical standards as set out by the governing ethical codes and
rules. As well as its National Panel and its Global Panel, CPR maintains 23 specialized panels of
neutrals, including a General Counsel Panel, a Cross-Border Panel and a Judicial Panel. Bios of
all of CPR’s panelists are available only to CPR members on its website. Currently, CPR’s lists
contain approximately 600 neutrals, 60% of whom are experienced in mediation as well as
arbitration.
In providing its arbitration administration services, CPR uses experienced lawyers who,
among other things, evaluate neutrals for inclusion on CPR Panels, develop the candidate lists
circulated to the parties in the appointment process, and determine challenges to proposed
arbitrators.
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JAMS
[Note: this section of the Report was updated on April 26, 2018]

I.

Overview

JAMS is a private alternative dispute resolution provider. It is associated with over 300
full-time neutrals, who have experience resolving a wide variety of case types. The vast majority
of JAMS neutrals are exclusive to JAMS. The JAMS’ corporate offices are located in Irvine,
California. Arbitrations before JAMS neutrals are conducted throughout the United States and
internationally. Although the parties generally are free to select their JAMS arbitrators, JAMS
provides a set of rules and procedures governing arbitrator selection, with a primary focus on the
strike-and-rank method.
Most of the disputes administered by JAMS are governed by the JAMS Comprehensive
Arbitration Rules & Procedures (hereinafter, the “Rules”).75 JAMS also has separate rules
applicable to streamlined disputes, construction disputes, employment disputes, international
disputes, and surety adjudication. Unless indicated otherwise below, the rules and procedures
applicable under these other sets of rules do not differ materially from those under the Rules.
II.

Number of Arbitrators
A.

Applicable Rules

The JAMS Rules provide that arbitrations are to be heard by a sole neutral arbitrator
unless the parties agree otherwise. See Rule 7(a); but see Rule 7(a) of the JAMS Engineering
and Construction Arbitration Rules & Procedures (providing for three neutral arbitrators in
certain commercial construction disputes). This default rule applies regardless of the subject
matter of the arbitration or the amount in controversy. Accordingly, the majority of JAMS
arbitrations are conducted before a sole arbitrator. Nevertheless, the JAMS Rules empower the
parties to modify the default rule by agreement (Rule 2), so JAMS arbitrations also can be heard
by a tripartite panel of neutral and independent arbitrators.76 In the majority of cases heard by a
tripartite panel, each party will name one arbitrator, and will then either agree upon, or enlist
JAMS’ assistance with, naming the third member of the panel. See Rule 7(c).
B.

Institutional Practices

Unless the parties agree otherwise, JAMS does not deviate from the default rule that
JAMS arbitrations are to be heard by a sole arbitrator. As a result, there are JAMS arbitrations
with many millions (and even billions) of dollars at stake that are heard by a sole arbitrator.
When the parties do agree to have the arbitration conducted by a tripartite panel, and that each
party will name one arbitrator, those arbitrators are almost always neutral and independent.

75

76

The JAMS Comprehensive Arbitration Rules & Procedures are located at:
www.jamsadr.com/files/Uploads/Documents/JAMS-Rules/JAMS_comprehensive_arbitration_rules-2014.pdf.
In theory, the parties could agree to have the Arbitration conducted by any number of arbitrators. However, in
practice, all JAMS arbitrations are conducted either by a sole arbitrator or a tripartite panel.

43

859

Although the JAMS Rules permit the parties to agree that their named arbitrators can be nonneutral, in practice most JAMS arbitrators prefer to sit as neutral arbitrators.
III.

Party Nominations
A.

Applicable Rules

JAMS will follow the methods for arbitrator appointment that are agreed upon by the
parties so long as they are consistent with applicable law and JAMS policies. See Rule 2. This
includes allowing the parties to choose their own arbitrator or arbitrators.
If the parties cannot reach an agreement on their own, JAMS may help to facilitate such
agreement. See Rule 15(a). This could include providing a list of potential arbitrators to the
parties that focuses the parties’ attempt at agreement by pre-selecting arbitrators based on partychosen criteria, such as cost, location or subject matter expertise. Also, in tripartite cases, the
parties can agree upon the chairperson, regardless of the method by which the members of the
panel were selected. See Rule 7(b). In other words, where the parties can reach agreement in
any form as to the selection of arbitrators, the JAMS Rules generally provide for and encourage
such agreement.
B.

Institutional Practices

JAMS encourages the parties to agree upon the selection of the arbitrator or arbitrators.
To that end, JAMS makes available on its website the biographies and other pertinent
information about all of its neutrals to assist the parties in conducting their own due diligence.
The neutrals can be searched by name, location, areas of expertise, language and key words.77
So, if the parties agree on the selection of the arbitrator or arbitrators, they can simply inform
JAMS of their selection and those persons will be named the arbitrators if their schedules permit.
In sole arbitrator cases, the arbitrator typically is a JAMS arbitrator. Most of the time in
tripartite cases, all three arbitrators are JAMS arbitrators, but there are many cases in which only
one or two members of the panel are from JAMS. For example, the parties could each select
their own non-JAMS arbitrator, and then agree upon the selection of a JAMS arbitrator as the
third member of the panel. Alternatively, the parties could have their individually-selected
arbitrator choose the third member of the panel. Regardless of how the parties agree upon the
selection of arbitrators, those arbitrators must be neutral and independent, unless the parties have
agreed otherwise, which is rare.
Outside of simply agreeing on their own to the appointment of arbitrators, parties can
also agree to a specific method for arbitrator appointment that enlists the assistance of JAMS.
For example, the arbitration agreement could specify that JAMS will provide a list of arbitrators
meeting certain criteria, and the parties will select the arbitrators from that list. As discussed
above, even if the parties do not formally agree to request a list from JAMS in their arbitration
agreement, they can request such a list from JAMS during the selection process to aid them in
reaching an agreement. In at least one instance, the arbitration agreement provided that if the
77

See https://www.jamsadr.com/neutrals/search.
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parties could not agree to any of the arbitrators on a list provided by JAMS, but had narrowed the
choices down, a coin toss would decide arbitrator selection. The lesson, as always, is that the
parties control the process through their agreement and can provide for the selection of
arbitrators as they see appropriate.
The chairperson in a three-member tribunal usually is the arbitrator who was not
individually selected by the parties. The parties can either agree to this beforehand, or can
permit their chosen arbitrators to select the chairperson. In the rare cases where the parties
cannot agree by any method on which arbitrator will serve as the chairperson, JAMS will select
the chairperson. There is no requirement that a JAMS arbitrator serve as the chairperson, so long
as at least one of the three arbitrators is a JAMS arbitrator.
IV.

Institutional Appointments
A.

General
1.

Applicable Rules

Although JAMS encourages parties to select their own arbitrators, and will facilitate such
agreement, the parties often rely on JAMS to appoint the arbitrator or arbitrators. This occurs
when the parties do not agree otherwise, and the arbitration agreement is silent regarding
appointment, simply refers to the JAMS Rules, or specifically provides for the appointment by
JAMS. Under these circumstances, JAMS will “appoint” the arbitrator(s) through the use of the
strike and rank method. See Rule 15(b). Most JAMS cases are single arbitrator cases in which a
strike list is used to select the arbitrator. For tripartite cases, the parties typically will each have
chosen their own arbitrator, and will then use the JAMS strike list to select the chairperson.
When the strike and rank method is applied, JAMS sends the parties a strike list of at
least five arbitrators (ten for 3 member arbitral tribunals), along with descriptions of the
background and experience of each arbitrator. See Rule 15(b). Except in rare circumstances, the
strike lists will always be made up solely of JAMS arbitrators. Within one week of receiving the
list, each party strikes two names (three for tripartite panel cases), and then ranks the remaining
candidates in order of preference. See Rule 15(c). The remaining candidate(s) with the highest
ranking(s) is appointed as the arbitrator. Id. JAMS will grant reasonable extensions of the time
to strike and rank the candidates. It is important that parties communicate with JAMS about the
need for such extensions, because the failure entirely to respond to a strike list will be deemed as
an acceptance of all candidates on the list. See Rules 15(c), (e).
2.

Institutional Practices

In the typical case, JAMS will send out the strike list shortly after the arbitration is
formally commenced. The strike lists are supplemented if the location is in flux or if JAMS
learns that the location has changed. The strike lists are created by either a case manager or
senior case manager who is assigned to the case after commencement. In addition to being
knowledgeable about the composition of the JAMS panel of neutrals, the case managers also
have access to the statement of claims, so they are aware generally of the subject matter of the
arbitration, the amount in controversy, and the contractual requirements of the arbitration. They
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use that information, along with any supplemental information from the parties regarding, e.g.,
sensitivity to costs or additional experience requirements beyond those provided for in the
arbitration agreement, when creating the lists. The case managers can also enlist the help of
ADR specialists when creating the list, who are regional resources at JAMS with more
specialized knowledge about JAMS neutrals in particular areas of the country.
The goal of the case managers in creating the strike lists is to provide the parties with
options for JAMS arbitrators that fit the parties’ needs, including the contract requirements. For
example, if a contract requires that arbitrators have a minimum level of experience in a particular
field, the strike list will only include qualifying arbitrators. Also, if the parties are particularly
concerned about costs, or the amount in controversy is relatively small, then the list will not
include the most expensive JAMS arbitrators. Other inputs utilized by the case managers include
the travel time and travel expense associated with particular arbitrators, and the availability of
arbitrators if the contract contains a timeline for the completion of the arbitration or the parties
have chosen the JAMS Streamlined Procedures, which are discussed in further detail below.
All of the strike lists are reviewed by management at some point during the process. The
case managers and senior case managers responsible for creating the lists are subject to regular,
ongoing training. Also, JAMS sends evaluations to the parties regarding the JAMS neutrals, and
they also engage in periodic surveys of JAMS clients. Accordingly, there are procedures in
place to ensure that JAMS is reviewing the performance of its employees and its neutrals to help
ensure that the appointment process is as fair and effective for JAMS’ clients as possible.
The strike and rank method is the way in which JAMS typically appoints arbitrators.
Only in very rare circumstances does JAMS actually impose its choice of arbitrator upon the
parties. This occurs when (a) the parties have explicitly agreed that JAMS will be solely
responsible for the selection of the arbitrators, or (b) if the procedures for selecting the arbitrators
repeatedly fail. By way of example, parties sometimes agree to solicit a list of arbitrators from
JAMS and provide that the parties can strike as many names from the list as they want. At least
one of the parties will then strike every candidate. If this process is repeated, it becomes clear
that the parties will be unable to select an arbitrator using their agreed-upon method, and only
then will JAMS select the arbitrators. JAMS will also select the arbitrators if the strike and rank
method does not yield an arbitrator or a complete panel, but these situations are rare.
Finally, if a party completely fails to participate in the strike and rank process, JAMS will
use the selections of the participating party to appoint the arbitrators. As discussed above,
reasonable extensions will be granted, but parties risk having their adversary’s choices foisted
upon them if they do not participate in the selection process.
B.

Appointing Authority Only (ad hoc arbitrations)

JAMS does not appoint arbitrators for ad hoc arbitrations except in the rare circumstance
where the contract explicitly states that the parties will use JAMS to appoint arbitrators but for
nothing else. JAMS will, however, assist its clients and its neutrals that are participating in ad
hoc arbitrations. For example, JAMS will run disclosures and provide billing assistance to its
neutrals who are presiding over ad hoc arbitrations. Although the JAMS Rules provide that
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parties may subsequently agree to have JAMS administer an ad hoc arbitration (see Rule 2(b)),
in practice this is unlikely to occur.
C.

Emergency Arbitrators

Parties in need of emergency relief prior to the appointment of an arbitrator may notify
JAMS by facsimile, email or hand delivery of the need and reasons why emergency relief is
sought. Rule 2(c)(i). Prior to doing so, the party seeking emergency relief must notify all other
parties and certify as much to JAMS. Id. JAMS will then appoint an emergency arbitrator,
typically within 24 hours. Rule 2(c)(ii). All challenges to that emergency arbitrator must be
made within 24 hours. Id. Within two days of appointment, the emergency arbitrator will then
set a schedule that permits the parties to be heard. Rule 2(c)(iii).
The use of JAMS’ emergency arbitrator appointment procedures is uncommon. JAMS
has appointed emergency arbitrators in rare circumstances where the parties did not choose to go
to court to obtain preliminary relief, such as in disputes involving trade secrets or other
confidential information that the parties did not want made publicly available. After
appointment of the tribunal, any request related to the relief granted or denied by the emergency
arbitrator is determined by the tribunal. Rule 2(c)(v).
D.

Small/Simple Claims (Default for Claims Under $250,000)

Where no disputed claim or counterclaim exceeds $250,000 (not including interest or
attorneys’ fees), or where the parties otherwise agree, the JAMS Streamlined Rules and
Procedures78 apply. Arbitrator selection under the Streamlined Rules proceeds much like that
under the Comprehensive Rules, albeit with shorter lists and fewer candidates. More
specifically, streamlined arbitrations must be conducted by one neutral arbitrator. If the parties
do not agree on the selection of that arbitrator, a strike list with three candidates will be provided,
and each party can strike one candidate and rank the remaining three. JAMS will then appoint
the arbitrator based on the results of the strike and rank. See Streamlined Rule 12.
JAMS administers many of its cases under the Streamlined Rules. If one party wants to
proceed under the Streamlined Rules, but this is not provided in the contract (and the case is over
$250,000), the arbitrator will be selected using the Comprehensive Rules procedures, but that
arbitrator can decide later that the case should proceed pursuant to the Streamlined Rules. The
Comprehensive Rules also have Expedited Procedures that the parties can agree to apply.
E.

Special Situations
1.

Multi-party

Cases are considered “multi-party” when there are more than two parties whose interests
are adverse and who are represented by separate counsel. In these cases, arbitrator selection

78

The JAMS Streamlined Arbitration Rules & Procedures are located at:
www.jamsadr.com/files/Uploads/Documents/JAMS-Rules/JAMS_streamlined_arbitration_rules-2014.pdf.
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proceeds in the same way as two-party cases. If the parties are unable to reach an agreement on
arbitrator selection, strike lists are provided to all parties.
2.

Consolidation

Where not prohibited by applicable law or the parties’ agreement, JAMS may consolidate
arbitrations that have common issues of law or fact when: (i) a party files more than one
arbitration with JAMS; (ii) when a demand for arbitration is submitted naming parties already
involved in another JAMS arbitration; and (iii) when a demand for arbitration is submitted
naming non-identical parties to those already involved in another JAMS arbitration. Rule 6(e).
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LONDON COURT OF INTERNATIONAL ARBITRATION (LCIA)
I.

Overview

Headquartered in London, England, the London Court of International Arbitration
(“LCIA”) is one of the world’s leading international institutions for commercial dispute
resolution. The international focus of the LCIA and its services are reflected in the fact that
“typically, over 80% of parties in pending LCIA cases are not of English nationality.”79 The
LCIA operates under a three-tiered structure, comprising the Company, the arbitration Court and
the Secretariat.
The Company is a not-for-profit, run by a board made up largely of prominent Londonbased arbitration practitioners who are principally focused on the operation and development of
the LCIA’s business and its compliance with applicable company law.
The LCIA Court (or “Court”) is made up of up to thirty-five members, as well as
representatives of associated institutions, and former LCIA Presidents, all of whom are selected
to maintain a balance of leading commercial arbitration practitioners. The Court has a President
and seven Vice Presidents. The LCIA Court, specifically the Vice President assigned to the
particular case, typically decides on issues of arbitrator appointment(s). The Court is aided in
substantial part by two primary teams (one led by the Deputy Registrar and another led by LCIA
Senior Counsel), each of which assists the Court in making decisions on arbitral appointments by
providing the Vice President assigned to a particular case a summary thereof and an initial list of
proposed arbitrators.
The Secretariat is headed by the Registrar and Deputy Registrar and is based at the
International Dispute Resolution Centre (IDRC) in London. The Secretariat is responsible for
the day-to-day administration of LCIA disputes and substantially aids the Court in administering
LCIA arbitrations.
The LCIA has promulgated Rules of Arbitration (the “LCIA Rules”) to govern
arbitrations under its administration, including detailed directives relating to the appointment of
arbitral tribunals. Nonetheless, the LCIA Rules permit significant flexibility in accommodating
the parties’ agreement regarding the procedure of selecting arbitrators. The current edition of the
LCIA Rules went into effect on October 1, 2014 and is available on the Court’s website.80
This section of the Report explores the applicable rules governing the nomination and
appointment of arbitrators, primarily Articles 1 to 2 and 5 to 7 of the LCIA Rules, as well as
institutional practices of the LCIA in carrying out its functions.

79
80

LCIA website, available at http://www.lcia.org/LCIA/introduction.aspx.
The current 2014 LCIA Rules are available at http://www.lcia.org/Dispute_Resolution_Services/lcia-arbitrationrules-2014.aspx.
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II.

Number of Arbitrators
A.

Applicable Rules

The LCIA Rules contemplate that the arbitral tribunal will consist of one or three
arbitrators. See, e.g., Art. 5.8. While the number of arbitrators is frequently specified in the
parties’ arbitration clause or agreement, the number may be agreed upon afterwards, including
after the arbitration is filed. Where the parties have not agreed on the number of arbitrators, the
LCIA Rules provide that a “sole arbitrator shall be appointed unless the parties have agreed in
writing otherwise or if the LCIA Court determines that in the circumstances a three-member
tribunal is appropriate (or, exceptionally, more than three).” Art. 5.8.
B.

Institutional Practices

There are no firm criteria that the LCIA considers in determining whether a particular
dispute requires a three (as opposed to a one) member arbitral tribunal, outside the requirement
that the “LCIA Court shall appoint arbitrators with due regard for any particular method or
criteria of selection agreed in writing by the parties.” Art. 5.9. The LCIA Court will take into
account such issues as “the transaction(s) at issue, the nature and circumstances of the dispute, its
monetary amount or value, the location and languages of the parties, the number of parties and
all other factors which it may consider relevant in the circumstances” (Article 5.9), in addition to
hearing from the parties.
III.

Party Nominations
A.

Applicable Rules

The LCIA Rules provide that the Claimant, in its Request for Arbitration, must provide
details of its nominee for party appointed arbitrator, if the arbitration clause so permits. See Art.
1.1(v). The Respondent, in its Response to Claimant’s Request for Arbitration, must provide
details of its nominee for party appointed arbitrator, if the arbitration clause so permits. See Art.
2.1(v). The parties are free to nominate arbitrators, including the presiding arbitrator, as they
wish pursuant to agreement, subject to such nominees’ compliance with Articles 5.3 to 5.5 of the
LCIA Rules. See Art. 7.1. The LCIA Court shall “appoint the Arbitral Tribunal promptly after
receipt by the Registrar of the Response or, if no Response is received, after 35 days from the
Commencement Date (or such other lesser or greater period to be determined by the LCIA Court
pursuant to Article 22.5).” Art. 5.6.
The criteria used by the LCIA in choosing whether to confirm arbitrators nominated by
the parties is set forth in Articles 5.3 to 5.5 of the LCIA Rules. Foremost among these is the
requirement of independence and impartiality. Specifically, “[a]ll arbitrators shall be and remain
at all times impartial and independent of the parties; and none shall act in the arbitration as
advocate for or representative of any party. No arbitrator shall advise any party on the parties’
dispute or the outcome of the arbitration.” Art. 5.3. Moreover, before being appointed, each
candidate “shall furnish to the Registrar (upon the latter’s request) a brief written summary of his
or her qualifications and professional positions (past and present),” “shall also agree in writing
fee-rates conforming to the Schedule of Costs,” and “shall sign a written declaration” attesting to
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his or her independence and impartiality and confirming that he or she will be able “to devote
sufficient time, diligence and industry” to the matter to ensure that it proceeds expeditiously and
efficiently. Art. 5.4.
More recently, the LCIA adopted changes to its Notes for Arbitrators (see LCIA Notes for
Arbitrators, http://www.lcia.org//adr-services/lcia-notes-for-arbitrators.aspx) to provide that
tribunal secretaries also are required to complete a Statement of Independence and Consent to
Appointment and to provide the same to the parties prior to their appointment, to ensure that the
proposed tribunal secretary has no relevant conflicts and to allow the parties an opportunity to
object. (LCIA implements changes to tribunal secretary processes, 26 October 2017, available
at: http://www.lcia.org/News/lcia-implements-changes-to-tribunal-secretary-processes.aspx;
LCIA Notes for Arbitrators, http://www.lcia.org//adr-services/lcia-notes-for-arbitrators.aspx,
Notes 74-75.)
The duty of independence and impartiality continues throughout the course of the
arbitration. Arbitrators (and tribunal secretaries) are required to update the LCIA Court of any
changes in circumstances that might give rise in the minds of the parties to any “justifiable
doubts as to his or her impartiality or independence.” Art. 5.5; LCIA Notes for Arbitrators,
http://www.lcia.org//adr-services/lcia-notes-for-arbitrators.aspx, Note 78.
B.

Institutional Practices

While party-nomination of an arbitrator remains subject to confirmation by the LCIA, the
LCIA is highly deferential to the preference of a nominating party. As a matter of practice,
unless a party submits an objection to a nomination or the LCIA has information raising
concerns about the arbitrator’s independence or impartiality, the LCIA very rarely will refuse to
confirm an arbitrator chosen by a party. However, if the LCIA refuses to confirm a party’s
nomination, the Court will provide that party the opportunity to nominate a different candidate.
The LCIA confirmation process is confidential, and the LCIA does not provide the parties with
its rationale for confirming, or refusing to confirm, a party-nominated arbitrator.
The LCIA does not publicize the names of the arbitrators, their nationality, or the method
by which any of the arbitrators were selected (i.e., nominated by a party or appointed by the
LCIA).
Lastly, there has been some confusion regarding the interplay of Articles 5.7 and 7.1 of
the LCIA Rules. Article 5.7 provides that “[n]o party or third person may appoint any
arbitrator under the Arbitration Agreement.” (Emphasis added.) Article 7.1 provides that “[i]f
the parties have agreed howsoever that any arbitrator is to be appointed by one or more of them
or by any third person….” (Emphasis added.) The LCIA suggests that these two rules should
not be read to conflict. Article 5.7 is simply meant to clarify that only the LCIA Court can
appoint (as opposed to nominate) an arbitrator; while, pursuant to Article 7.1, the parties, or
third persons approved by the parties, may “nominate” arbitrators for appointment by the LCIA
Court. In other words, parties can nominate arbitrators, but the Court alone has the power to
“appoint” these nominees or any other arbitrators ultimately chosen.
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IV.

Institutional Appointments
A.

General
1.

Applicable Rules

Appointment of arbitrators by the LCIA is governed primarily by Article 5 of the LCIA
Rules. Article 5, inter alia, provides:
x

The appointment of arbitrators will not be impeded by any controversy between the
parties, including by the lack or sufficiency of the parties’ Request for Arbitration or
Response. See Art. 5.1.

x

All arbitrators must be impartial and independent and must confirm the same in writing.
See Arts. 5.3 to 5.5.

x

Absent an agreement of the parties, the LCIA alone will appoint either a sole arbitrator
or three-member arbitral tribunal within 35 days from the commencement of the
arbitration, or such other period of time as determined by the LCIA Court. See Arts.
5.6 and 5.7.

x

The LCIA will appoint a sole arbitrator unless the parties have agreed otherwise or if
the LCIA Court determines that a three-member tribunal (or, exceptionally, more than
three) is appropriate. See Art. 5.8.

x

The LCIA will appoint arbitrators with due regard for any method or criteria agreed in
writing by the parties. See Art. 5.9.

Additionally, for the appointment of a sole arbitrator or a tribunal president, the LCIA
Rules provide that, “[w]here the parties are of different nationalities, a sole arbitrator or the
presiding arbitrator shall not have the same nationality as any party unless the parties who are not
of the same nationality as the arbitral candidate all agree in writing otherwise.” Art. 6.1.
2.

Institutional Practices
(a)

Arbitrator Selection Process:

If the LCIA receives a Request for Arbitration (or Response) containing an arbitration
clause that does not allow the parties to nominate an arbitrator or arbitrators, the LCIA Court will
make the appointments itself. As previously discussed, the LCIA has two primary teams: one
led by the Deputy Registrar and another led by LCIA Senior Counsel. Each of these teams
assists the LCIA Court in making its decision on arbitral appointments by providing the Vice
President assigned to a particular case a summary of the case – including its complexity, the
parties’ positions, amount in dispute, etc. – and an initial list of proposed arbitrators.
These initial lists will typically contain between three and five arbitrator candidates if the
case involves a sole arbitrator. If the case may require a three-person tribunal, the teams will
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typically provide two lists to the Vice President: one containing candidates for the potential
president; and one containing candidates for the so-called “wing” arbitrators.
These two lists will typically contain between five and six arbitrator candidates for the
wings and three to five arbitrator candidates for the president or chairperson. The Vice
President, in determining a president, will make sure that the president has as much or more
experience as the wing arbitrators. One of the LCIA’s primary concerns is to form balanced
tribunals. Importantly, the Court is not bound to choose anyone from these initial lists; it may
decide to appoint someone from outside these lists.
The Vice President’s decision on the appointment of particular arbitrators is considered
final and not subject to appeal.
(b)

Initial lists of arbitrators:

In compiling the above mentioned initial lists for the Vice Presidents of the Court, the
Deputy Registrar and Senior Counsel make objective determinations based on the specific needs
for each individual case. See Art. 5.9. The LCIA staff and LCIA Court aim for precision in the
qualifications of the potential arbitrators and how those qualifications would match with the
needs of any individual case. There are no formal criteria in assisting the Court to determine
which arbitrator(s) should be chosen; it is very case determinative. The Court will make
selections both from its internal database of arbitrators and from outside the database.
The LCIA has the capability to conduct detailed searches within its database to winnow
down potential candidates. Search criteria may include, for example, the relevant or required
industry (e.g., insurance, shipping, banking, etc.), type of agreement, nationality, legal
qualifications, knowledge of relevant legal system, and language proficiency. In researching
potential arbitrator candidates, the LCIA will not rely exclusively on the information contained
in the database of arbitrators, but will also conduct additional due diligence on the qualifications
and other attributes of arbitrators, including reviewing current curricula vitae of potential
arbitrator candidates.
(c)

LCIA database of arbitrators:

The LCIA’s arbitrator database currently contains approximately 19,000 potential
arbitrator profiles. Anyone may seek to be included in the LCIA’s database of arbitrators free of
charge by filling out the appropriate forms, which can be found on the LCIA’s website. The
LCIA Membership and Conferences staff will periodically send reminders to the arbitrators
whose profiles are included in the database to revise or update their profiles in order to keep
them current. The database is not public.
(d)

Verification of arbitrator impartiality/independence:

While the LCIA Court seeks to verify the impartiality and independence of the
arbitrators, the Court generally relies on the information provided to them by the arbitral
candidates pursuant to Articles 5.3 to 5.5. However, where the LCIA Court is aware of certain
information that may affect the impartiality or independence of the arbitral candidate, the LCIA
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Court will typically give the candidate a courtesy call and discuss with the candidate their
concerns with respect to particular disclosures. The LCIA Court, however, will request that the
arbitrator be full and frank in their disclosure to avoid any potential complications in the future.
(e)

Timing of appointments:

According to Article 5.6 of the LCIA Rules, the “LCIA Court shall appoint the Arbitral
Tribunal promptly after receipt by the Registrar of the Response [to the Request for Arbitration]
or, if no Response is received, after 35 days from the Commencement Date (or such other lesser
or greater period to be determined by the LCIA Court pursuant to Article 22.5).” Moreover,
Article 5.1 states that “[t]he formation of the Arbitral Tribunal by the LCIA Court shall not be
impeded by any controversy between the parties relating to the sufficiency of the Request or the
Response,” and the “LCIA Court may also proceed with the arbitration notwithstanding that the
Request is incomplete or the Response is missing, late or incomplete.” Art. 5.1.
These rules together demonstrate that it is the practice of the Court to make arbitral
appointments quickly following the receipt of the Response. Such appointments will not be
affected by any tactics of the parties to stall the arbitral appointment process.81 Typically, the
Deputy Registrar or Senior Counsel will provide a summary of the case file to the Vice President
appointed to that case within a day or two of receipt of the Response. The Vice President will
then typically provide a response within two business days. The Vice President will typically
respond by either confirming the parties’ nominees or, where the parties have not so agreed,
providing the name or names of the arbitrators it has chosen to appoint. The Vice President may
also provide a list of candidates by order of preference, which may be useful to the extent one of
the preferred candidates is unable to accept the appointment. This eliminates the need for the
staff to reintroduce the issue to the Vice President in circumstances where the arbitrator is
conflicted or cannot otherwise perform.
The LCIA Court strictly applies its mandate in the LCIA Rules that appointments be
made “promptly.”
(f)

LCIA Appointment Statistics:

Number of arbitral appointments: In 2015, the LCIA made 449 arbitral appointments.
LCIA Registrar’s Report 2015 (“2015 LCIA Report”). Of these 449 appointments, 45.4% were
candidates selected by the parties, 43.5% were candidates selected by the Court, and 11.1% were
candidates selected by the co-arbitrators. See 2015 LCIA Report, pp. 3-4. As compared to 2014,
this reflects a “small decrease in the percentage of arbitrators selected by the parties (from 49%
to 45.4%).” 2015 LCIA Report, p. 4.
In 2016, the LCIA Court made 496 arbitral appointments. Facts and Figures 2016: A
Robust Caseload (“2016 LCIA Report”). Of these 496 appointments, 44.2% were candidates
81

For example, the LCIA Court has seen situations where the Respondent has attempted to delay the appointment
process by arguing Claimant did not provide enough information in its Request for Arbitration to allow
Respondent to make a reasoned arbitral appointment. Article 5.1 stands as a reminder to the parties that the
LCIA Court will move forward with the appointment process notwithstanding any so-called deficiencies in the
parties’ Request for Arbitration or Response.
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selected by the parties, 39.7% were candidates selected by the LCIA Court, and 16.1% were
candidates selected by the co-arbitrators. See 2016 LCIA Report, p. 11. As with the year prior,
compared to 2015, this reflects a small decrease in the percentage of arbitrators selected by the
parties (from 45.4% to 44.2%). See 2016 LCIA Report, p. 13.
One versus three member tribunals: According to the 2015 Report, there was a slight
preference for sole arbitrator tribunals (52%) over three person tribunals (48%). See 2015
Report, p. 3. For 2015, of the 449 appointments, 323 were to three member tribunals in 109
arbitrations under the LCIA Rules (including five replacement arbitrators) and 118 were of sole
arbitrators in 117 arbitrations under the LCIA Rules (including two replacements). See 2015
LCIA Report, p. 3.
In contrast, the 2016 Report reflects a preference for three person tribunals (62%) as
compared to sole arbitrators (37%). See 2016 LCIA Report, pp. 11-12. Still, there does not
appear to be a trend over the years in favor of three versus one person tribunals (or vice versa).
See 2015 LCIA Report, p. 3; 2016 LCIA Report, p. 12. For 2016, of the 496 appointments, 400
were to three member tribunals in 141 arbitrations under the LCIA Rules (including 16
replacement arbitrators) and 85 were of sole arbitrators in 83 arbitrations under the LCIA Rules
(include seven replacements). In 2016, the LCIA also saw six two-member tribunals in three
arbitrations under the LCIA Rules, and five appointments were in UNCITRAL or other ad hoc
arbitrations. See 2016 LCIA Report, p. 11.
B.

Failure by a Party to Nominate an Arbitrator

If the parties’ arbitration agreement provides for an arbitral appointment process, but the
Claimant does not submit the name of an arbitral candidate, the LCIA Court is entitled to make
the appointment itself pursuant to Article 7.2 of the LCIA Rules. See Art. 7.2 (“[T]he LCIA
Court may appoint an arbitrator notwithstanding any absent or late nomination”). In practice,
however, the Court will typically invite the Claimant to make such nomination as soon as
possible if it has not done so. Typically, the Claimant will then nominate an arbitral candidate.
The Respondent will be provided the opportunity to object based on the Claimant’s late
nomination. The ultimate decision as to whether the Claimant’s nomination will be accepted is
made by the Vice President assigned to the case. It is, however, very rare in practice that the
Claimant does not nominate an arbitrator if the arbitration agreement allows for it, and it is also
very unlikely that the Court would reject Claimant’s nomination if made late (i.e., subsequent to
the submission of its Request for Arbitration).
Interestingly, if the parties’ arbitration agreement provides for an arbitral appointment
process but the Respondent does not submit the name of an arbitral candidate, Article 2.4 of the
LCIA Rules would appear to bar Respondent from making a subsequent appointment. See Art.
2.4 (“Failure to deliver a Response within time shall constitute an irrevocable waiver of that
party’s opportunity to nominate or propose any arbitral candidate.”) (emphasis added).
However, the Deputy Registrar has made clear that this rule is not as preclusive as it might seem;
rather, the Court is attempting to impress upon the parties that they must act expeditiously and to
inform the parties that failure to nominate an arbitral candidate will not slow down or otherwise
impede the LCIA’s appointment of the tribunal. In practice, the Deputy Registrar advised that,
as with a Claimant who fails to nominate an arbitral candidate, the Court will invite the
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Respondent to make such nomination as soon as possible. If the Respondent thereafter submits a
nomination, it will go to the Vice President for approval. Again, it is very rare that a Respondent
would not submit a nomination where its arbitration agreement provides such an opportunity,
and there has not been an occasion where the Court has refused to accept a late nomination.
C.

Expedited Formation

Under Article 9A of the LCIA Rules, in the case of “exceptional urgency,” any party may
apply to the LCIA Court for the expedited formation of the arbitral tribunal. See Art. 9.1. The
party must submit its application in writing to the Registrar setting out the grounds for
exceptional urgency requiring the expedited formation of the tribunal. See Art. 9.2. The Court
will determine the application as expeditiously as possible under the circumstances, and, if
granted, for purposes of forming the tribunal, it may abridge any period of time under the
arbitration agreement or other agreement of the parties. See Art. 9.3.
In 2015, the LCIA Court received a total of 30 applications for expedited formation,
although 18 of those applications involved related cases. See 2015 LCIA Report, p. 5. Of those
30 applications, only 12 were granted; 17 were rejected; and one application was withdrawn.
See 2015 LCIA Report, p. 5. In 2016, the LCIA Court received a total of 15 applications for
expedited formation. See 2016 LCIA Report, p. 14. Of those 15 applications, only 2 were
granted; 13 were rejected. See 2016 LCIA Report, p. 14.
Whether such application will be granted is very case dependent, and it is difficult to
advise what criteria specifically would compel the court to grant an application for expedited
formation.
D.

Emergency Arbitrators

It is not uncommon for a commercial dispute to require some form of interim
conservatory relief as the first step in the dispute resolution process, e.g., a preliminary
injunction to prevent the sale of an asset, a restraining order to seize funds, or an order to
preserve crucial evidence. The LCIA Rules, like many other institutional rules, permit the
tribunal to order interim or conservatory relief, but this is of little use when there is not yet a
tribunal in place. At the same time, a party may not want to go to state court as the court may
not have the necessary authority to grant interim relief or may be perceived as slow or biased.
The LCIA, in the 2014 revision of its rules, included Article 9B, which provides for the
appointment of an emergency arbitrator to remedy situations where a tribunal has not yet been
constituted.
Article 9B provides, inter alia:
x

Prior to the formation or expedited formation of the arbitral tribunal, any party may
apply to the LCIA Court for immediate appointment of a temporary sole arbitrator to
conduct emergency proceedings. See Art. 9.4.

x

The party shall apply to the Registrar in writing, setting out (i) the grounds for
requiring appointment of an emergency arbitrator; (ii) the claim, with reasons, for
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emergency relief; and (iii) confirmation that the applicant has paid or is paying the
special fee to the LCIA Court, without which such application will be dismissed. See
Art. 9.5.
x

The LCIA Court will determine the application as soon as possible, and, if granted, an
emergency arbitrator will be appointed within three days of the Registrar’s receipt of
the application (or as soon as possible thereafter). See Art. 9.6.

x

The emergency arbitrator is provided much discretion in determining how to proceed,
and he or she is not required to hold hearings and may determine the issues requested
on the available documentation alone. See Art. 9.7.

x

The emergency arbitrator will decide the claim for relief as soon as possible, but no
later than 14 days following his or her appointment. The deadline will only be
extended in exceptional circumstances or by written agreement of all parties. See
Art. 9.8.

x

The emergency arbitrator’s decision will be made in writing and contain reasons. See
Art. 9.9.

x

There is no ability to appeal a decision by the emergency arbitrator.

x

The emergency arbitrator’s decision may be confirmed, varied, discharged or
revoked, in whole or in part, by order or award by the arbitral tribunal on application
by any party or on its own initiative. See Article 9.11.

In 2015, the LCIA Court received no requests for an emergency arbitrator. See 2015
LCIA Report, p. 5. In 2016, the LCIA Court received only one request for an emergency
arbitrator, which was denied. See 2016 LCIA Report, p. 14. Given that this rule has only been
in existence since October 2014 and only applies to agreements concluded after this date (absent
party agreement), it is not surprising that the LCIA Court would not have seen many such
applications to date.
E.

Small Claims in Expedited Arbitration

The LCIA Rules do not contain any articles which are specific to arbitrations involving
simple or small claims.
V.

Special Situations
A.

Multi-Party Arbitrations

Article 8.1 of the LCIA Rules provides that, where the parties’ arbitration agreement
“entitles each party howsoever to nominate an arbitrator, the parties to the dispute number more
than two and such parties have not all agreed in writing that the disputant parties represent
collectively two separate ‘sides’ for the formation of the Arbitral Tribunal (as Claimants on one
side and Respondents on the other side, each side nominating a single arbitrator), the LCIA
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Court shall appoint the Arbitral Tribunal without regard to any party’s entitlement or
nomination.” In such circumstances, Article 8.2 provides that the parties’ arbitration agreement
“shall be treated for all purposes as a written agreement by the parties for the nomination and
appointment of the Arbitral Tribunal by the LCIA Court alone.”
Articles 8.1 and 8.2 thus make clear that where there exists an arbitration agreement
providing for how the parties will nominate arbitrators, such agreement will be disregarded
where there are more than two parties in the dispute and at least one of them has not agreed on
how such nominations will take place. The Deputy Registrar advised that it is unlikely that the
LCIA Court will have to effectively reject the parties’ agreed appointment process in the case of
a multi-party arbitration. More often than not, the parties’ arbitration clause will be sufficiently
well drafted to account for multi-party issues; even if not, the Court will typically seek
confirmation from the parties on how to interpret the clause so as to implement their agreement
as regards appointments, and most of the time the parties will give their consent to interpret the
clause so as to accommodate their agreement as regards appointments.
B.

Consolidation

Article 22.1(ix) of the LCIA Rules provides that the tribunal may decide, upon
application of a party, “to order, with the approval of the LCIA Court, the consolidation of the
arbitration with one or more other arbitrations into a single arbitration subject to the LCIA Rules
where all the parties to the arbitrations to be consolidated so agree in writing.” Art. 22.1(x)
provides that the tribunal may decide, upon application of a party, “to order, with the approval of
the LCIA Court, the consolidation of the arbitration with one or more other arbitrations subject to
the LCIA Rules commenced under the same arbitration agreement or any compatible arbitration
agreement(s) between the same disputing parties, provided that no arbitral tribunal has yet been
formed by the LCIA Court for such other arbitration(s) or, if already formed, that such
tribunal(s) is(are) composed of the same arbitrators.”
C.

State Entities

The LCIA Rules do not contain any articles that are specific to arbitrations involving
State entities.
D.

Revocation, Challenge and Replacement of Arbitrators

Article 10 of the LCIA Rules governs the revocation and challenge of arbitrator
appointments. Article 10.1 provides that the Court “may revoke any arbitrator’s appointment
upon its own initiative, at the written request of all other members of the Arbitral Tribunal or
upon a written challenge by any party” under the following circumstances:
(i) that arbitrator gives written notice to the LCIA Court of his or her intent to resign as
arbitrator;
(ii) that arbitrator falls seriously ill, refuses or becomes unable or unfit to act; or
(iii) circumstances exist that give rise to justifiable doubts as to that arbitrator’s
impartiality or independence.
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This central tenet of impartiality and independence is reflected in Article 5.3 of the LCIA
Rules: “All arbitrators shall be and remain at all times impartial and independent of the parties;
and none shall act in the arbitration as advocate for or representative of any party.”
Absent agreement of all parties in writing to revoke the arbitrator’s appointment, or the
challenged arbitrator resigns in writing within 14 days of receipt of a party’s written statement of
reasons for the challenge, the “LCIA Court shall decide the challenge and, if upheld, shall revoke
that arbitrator’s appointment.” Art. 10.6. The Court recently has indicated that, “[d]epending on
the complexity of the challenge, the LCIA will appoint either one member or three members (or
former members) of the Court as decision-makers.” Further, “[o]nce appointed, these decisionmakers may hold a hearing or ask for further written submissions if necessary.” LCIA Releases
Challenge Decisions Online, 12 February 2018, available at: http://www.lcia.org//News/lciareleases-challenge-decisions-online.aspx. Decisions on arbitrator challenges must be provided in
writing and contain reasons. See Art. 10.6. On average, it takes only 27 days for the LCIA
Court to provide a reasoned decision, and over half of all decisions are provided in less than 14
days. LCIA Releases Challenge Decisions Online, 12 February 2018, available at:
http://www.lcia.org//News/lcia-releases-challenge-decisions-online.aspx.
Recently, the LCIA made available anonymized digests of 32 LCIA arbitration challenge
decisions from between 2010 and 2017. These digests can be found online at the following link:
http://www.lcia.org//challenge-decision-database.aspx.
According to the LCIA, it has published these excerpts of decisions, as “[w]ritten
challenge decisions are an invaluable resource for users, counsel, and arbitrators – they give
guidance in relation to standards of conduct, and provide a greater understanding of the
reasoning applied by the Court.” The Court intends to update the decisions database periodically
when new decisions are issued. LCIA Releases Challenge Decisions Online, 12 February 2018,
available at: http://www.lcia.org//News/lcia-releases-challenge-decisions-online.aspx.
From these decisions, it appears that challenges in LCIA arbitration are not only rare, but
those that are pursued rarely succeed. For example, the LCIA reports that, during the eight-year
period covered by the decisions, over 1,600 cases were registered with the LCIA; challenges
were heard by the Court in less than 2% of these cases; and only one-fifth of those challenges
were successful.
Under circumstances where an arbitrator must be replaced, Article 11 of the LCIA Rules
governs such replacement. Article 11.1 provides that, “[i]n the event that the LCIA Court
determines that justifiable doubts exist as to any arbitral candidate’s suitability, independence or
impartiality, or if a nominee declines appointment as arbitrator, or if an arbitrator is to be
replaced for any reason, the LCIA Court may determine whether or not to follow the original
nominating process for such arbitral appointment.” Art. 11.1. Article 11.2 provides that “[t]he
LCIA Court may determine that any opportunity given to a party to make any re-nomination
(under the Arbitration Agreement or otherwise) shall be waived if not exercised within 14 days
(or such lesser or greater time as the LCIA Court may determine), after which the LCIA Court
shall appoint the replacement arbitrator without such re-nomination.” Art. 11.2.
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VI.

Arbitrator List Services

As previously discussed, the LCIA keeps a database of arbitrators. The LCIA Arbitrator
database is not publicized. The LCIA Court will update the information regarding the arbitrators
in its database periodically, although it is primarily the responsibility of the arbitrators to update
their arbitrator profiles.
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CONCLUSION
Each of the arbitral institutions discussed in the Report have unique aspects to their
approach to the appointment of arbitrators as well as areas of common ground. Additionally,
each of the arbitral institutions increasingly are willing to work with parties and their counsel to
tailor an arbitrator selection process that is most appropriate for the case and parties.
We hope that this Report serves as a useful reference to those seeking to appoint
arbitrators in arbitrations administered by the AAA, ICDR, ICC, CPR, JAMS and LCIA. We
encourage parties and counsel to reach out to the arbitration institution administering an
arbitration to see if there are additional ways in which the institution can assist in the selection of
arbitrators.
Finally, we welcome feedback on this Report. If there is sufficient interest, we may
expand the Report to cover additional arbitral institutions or topics with respect to the
appointment of arbitrators in administered arbitrations.
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SPECIAL ISSUE: LITIGATION

AND

ARBITRATION

Business Alternative Dispute Resolution (ADR) Provides
Fast, Fair, Flexible, Expert, Economical, Private,
Customized Justice
By David J. Abeshouse
I.

Introduction

Several years ago, I attended a gathering in Manhattan of nearly 100 business neutrals—commercial
arbitrators and mediators. One of the presenters asked
the assemblage to describe succinctly the basics of ADR
(Alternative Dispute Resolution). I raised my hand,
eventually was called on and out spouted this torrent of
words: “ADR provides fast, fair, ﬂexible, expert, economical, private, customized justice.” The crowd reacted
favorably, I was asked to repeat it so that others could jot
it down, and, so, the title of today’s article was born.
ADR (also referred to increasingly as “Appropriate” Dispute Resolution) encompasses several non-court
processes, the best known of which are arbitration and
mediation. Many myths and misconceptions about both
abound, even among lawyers, some of whom are unfamiliar with the profound distinctions between these two
very different forms of dispute resolution. The transactional lawyers who draft business agreements often lack
direct experience in dispute resolution, which usually
relegates them to mechanically re-using clauses from the
past, which may or may not have worked well in those
circumstances but clearly are not tailored to the present
contract. So summarizing the differences between arbitration and mediation, and occasionally contrasting them
with the more familiar court litigation, should forge a
good starting point.
(a)

Business/Commercial Arbitration

Arbitration (here we address private, not courtannexed, arbitration) essentially is a more streamlined
form of litigation, typically conducted in a conference
room in a law ﬁrm, business party’s ofﬁce, hotel or
private club. The arbitrator hears evidence and renders
a binding, enforceable award. Federal and state court
procedural and evidentiary rules do not apply unless
speciﬁcally invoked; instead, the applicable arbitral
rules, usually promulgated by the governing forum, are
designed to expedite the process and afford the parties,
their counsel, and the arbitrator(s) more control over how
the matter proceeds. (Examples of commercial arbitration
rules can be found on the websites of the ADR forums/
providers mentioned in the conclusion of this article.)
Control over the process can be accomplished in the
ﬁrst instance by including a customized ADR clause in
the parties’ underlying agreement (rather than the tired,
18

old “standard” clause of two or three bare sentences, use
of which squanders the opportunity to guide strategically the future course of any dispute arising out of that
agreement).
In the absence of an existing contractual clause, enlightened parties can agree, after the dispute has arisen, to
submit it to arbitration by executing a simple submission
agreement (a/k/a consent to arbitration); however, it generally is better to put a process in place during the parties’
contractual “honeymoon” phase than to try to arrange it
once the parties have asserted their enmity. The conﬂuence of the contractual provision, the governing arbitral
rules and the participants’ input charts the course of the
proceeding, which is ﬂexible and party driven.
(b)

Business/Commercial Mediation

Mediation, at least in the commercial or business
arena, is a settlement negotiation facilitated by a neutral
trained in techniques geared to get the parties to “yes.”
Parties and lawyers can use mediation either before or
while the parties are engaged in litigation or arbitration. It
also occasionally surfaces in the context of putting together a deal between or among non-disputing parties seeking
to work together (i.e., “deal mediation”). We address here
mediation principally as a business dispute resolution
modality.
What happens in mediation? The full answer is more
properly the topic of a separate, longer article or book; but
for present purposes sufﬁce it to say that the parties, their
counsel and the mediator convene in settlement mode,
and the mediator listens to both sides’ offerings. It is more
of a conversation than an interrogation. Mediators apply
numerous techniques to help bring the parties together.
Many mediators use the caucus, or private meeting, to
elicit information—held in conﬁdence absent express permission to reveal—that can help the mediator to assist the
parties in achieving resolution of their dispute. Other mediators prefer to keep the parties in joint general session
at all times, reasoning that only in this way can the parties
effectively hear each other and the mediator maintain the
utmost neutrality.
Most commercial mediators are “facilitative” in nature, whereas some are more “evaluative,” either suggesting or opining outright regarding how (and at what dollar
ﬁgure) the case should settle. Some combine elements of
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both (as well as other approaches, such as “transformative” mediation techniques). Mediators add value to the
settlement process by, among other things, changing the
usual two-sided dynamic, and suggesting creative solutions (based on experience and training) that the parties
themselves may not have conjured up.
From that quick foundation, we now examine the
characteristics of ADR that might make it suitable for use
by clients through inclusion in their business agreements.

II.

Fast

(a)

Arbitration

Business arbitration usually goes signiﬁcantly
faster than court litigation. Although exceptions occur,
statistically cases of similar levels of complexity traveling through the New York State courts and the private
processes of the main domestic arbitral forums reﬂect
arbitration durations of between one-third and one-quarter those of litigation. Also, past complaints that arbitrators were more reluctant than courts to grant dispositive
motions have been met recently with amendments to
arbitration rules encouraging appropriate use of dispositive motions, which has leveled that playing ﬁeld and
neutralized the criticism.
Moreover, the actual time devoted to testimony and
argument at trial (typically 3 to 4 hours of active trial time
per court day) compares unfavorably with that at arbitration (ﬂexibly, depending on the preferences of arbitrators
and parties, from 6 to 10+ hours of active testimony and
argument per day). So multi-day hearings in particular
can be efﬁciently attenuated via arbitration, where, for
example, a 5-day trial could be heard in a 2 or 3-day arbitration hearing. This is a great boon to all, especially parties conducting hearings in distant cities, as it abbreviates
travel. And beyond the math, arbitration also streamlines
the processes by eliminating some of the more timeconsuming and less useful aspects of court litigation such
as excessive discovery and repetitive or otherwise unnecessary motion practice. Most businesses cannot risk the
uncertainty inherent in having a signiﬁcant case languish
in court for several years, so the more expeditious arbitration process is preferable in this regard.
(b)

Mediation

Business mediation usually is faster than court litigation or even arbitration. Whether the mediation commences instead of arbitration or court litigation, or during
it, mediations usually take between one and four months
from start to ﬁnish, and many are completed with just
one in-person session. Shorter duration = fewer billable
hours expended (= fractional cost relative to adversarial
proceedings).
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III.

Fair

(a)

Arbitration

Commercial arbitration is fair, incorporating essentially all of the procedural safeguards of court litigation:
due process, designated rules, standards of adjudicator training and conduct, and even review of decisions.
Awards may be reviewed either through the courts based
on federal (Federal Arbitration Act) or state (e.g., NY
CPLR Article 75) statutory standards and the interpretive
decisional law thereunder, or optionally—if contractually
provided—through expedited arbitral review (appellate)
panels that some forums recently have instituted. For
many reasons, not the least of which is that widespread
use of arbitration helps relieve overburdened court
dockets, federal and most state courts strongly favor arbitration, with the vast bulk of case decisions upholding
arbitral awards and supporting broad interpretation of
the arbitrability of cases.
(b)

Mediation

Commercial mediation is fair because the parties
themselves determine the outcome, assisted by counsel
and the mediator. Although the process is ﬂexible, there
are rules and standards. A party is not compelled to settle
through mediation; it is a consensual act. No one other
than the parties commits them to a particular result. And
if they choose not to resolve the dispute through mediation, they can resort to the binding dispute resolution
options such as court litigation or arbitration and delegate responsibility for the eventual outcome to a neutral
decider.

IV.

Flexible

(a)

Arbitration

Business arbitration is ﬂexible; the parties are free, almost without limit, but within the bounds of legal reason,
to determine the outlines and particulars of their proceeding by including an arbitration clause in their agreement that sets out how they want the matter to proceed.
Several examples distinguish the ﬂexibility of arbitration
from the more one-size-ﬁts-all nature of court litigation—
in your arbitration clause, you can: (i) select the forum
of the proceeding (e.g., American Arbitration Association, JAMS, CPR); (ii) decide which set of rules applies;
(iii) determine the breadth or limitation of scope of the
arbitration clause—in other words, what is covered by
the clause and what is not (e.g., relegating very low-dollar
claims to be heard in small claims court); (iv) designate
whether one or three arbitrators will constitute the panel;
(v) mandate general or speciﬁc educational or experiential credentials of the arbitrators to qualify to serve, to
ensure expertise of the panel; (vi) designate the venue or
locale of the hearing as well as the applicable governing
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law; (vii) create a “stepped” clause (see section VIII(b),
below) incorporating ratcheted levels of resolution efforts
such as negotiation and mediation as conditions precedent to arbitration, with stated criteria for moving from
one phase to the next; (viii) set some general or speciﬁc
limits on discovery (here, it is usually advisable to tread
lightly, leaving ﬂexible interpretation of stated principles
to the arbitration panel, or risk infecting the entire proceeding); (ix) allow in smaller cases for a documents-only
evidentiary hearing or a telephonic hearing; (x) permit
witness afﬁdavits in lieu of direct testimony so long as
the witness appears for cross-examination; (xi) provide
that a failure of a party to pay its share of deposits may
result in speciﬁed sanctions; (xii) direct that the form
of the award issued by the arbitrator be either a bare,
standard award or a fully reasoned award; (xiii) dictate
whether the arbitration panel has discretion to apportion
costs and expenses, and/or award prevailing party attorneys’ fees; (xiv) invoke arbitral appellate review; and (xv)
provide many other options for the proceeding. Note that
for enforcement purposes, an arbitration clause always
should provide that judgment on the award rendered
may be entered in any court having jurisdiction.
(b)

Mediation

Business mediation similarly is ﬂexible for all the
same reasons as arbitration, plus there are fewer rules to
follow in the proceeding itself. There are no evidentiary
strictures to which the parties must adhere; sometimes
“venting” can help to move the matter along. Ironically,
parties obtain their “day in court”—the opportunity to
have their stories heard—better in mediation than they
do in court litigation. The mediator, the parties, and their
counsel are free to determine how they will proceed,
and can change the process “on the ﬂy,” so long as they
maintain standards. For example, some mediations start
with separate ex parte conference calls with the mediator, whereas others have all sides on the phone together.
Similarly, in many commercial mediations the parties
submit pre-mediation statements and supporting documents to the mediator before the ﬁrst in-person session to
inform the mediator of the relevant facts, law and settlement positions of the parties. The participants can agree
that these pre-mediation statements will be exchanged
between the parties or will be private or will be hybrid—
partly exchanged and partly private. Another example
of mediation ﬂexibility is that whether or not to break
out into a private caucus might be decided on the spot,
without advance notice, based on how the discussion has
developed to that point. A mediation also might include
a site visit, a video or online demonstration, provision of
information from someone not directly involved in the
matter but who need not be qualiﬁed formally as an expert witness, or a welter of other possibilities that might
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be helpful to the process. The creative results that mediation can produce go far beyond those of court litigation
or arbitration, where the boundaries are delineated by the
rules.

V.

Expert

(a)

Arbitration

Commercial arbitration affords expert resolution of
disputes because the parties have the opportunity—both
in drafting the governing contractual clause and often
in the initial administrative conference call with the case
manager of the arbitration forum—to have a say about
what the qualiﬁcations of the panelist(s) will be. One
might require that the members of a tripartite panel include a lawyer with at least 15 years of commercial litigation experience; a CPA with similar years of audit or fraud
or tax experience; and an industry business person with
decades of ownership or senior management experience
in the garment industry, the oil and gas business or ﬁnancial services. Parties could seek a French-speaking sole
arbitrator with both intellectual property and commercial
litigation experience at large- or medium-sized law ﬁrms
or corporate in-house law departments. Although the possibilities are wide open, it is advisable to avoid excessive
speciﬁcity or risk rendering the clause less susceptible of
performance.
In the ordinary course, once the forum has considered
the parties’ preferences, they will be provided with the resumes of prospective arbitrators from among whom they
may select their choices through the “strike and rank”
method. Factors to consider here include the arbitrator’s
substantive business or legal area experience, presence
of a meaningful track record of service as an arbitrator,
and the level of arbitrator training. Does the arbitrator’s
resume reﬂect substantial and continuing involvement
in training over a number of years? Does it reﬂect that
s(he) has conducted numerous arbitrations in the past,
as a neutral? Do the substantive areas of the prospective
arbitrator’s business or legal experience match well with
the nature of the matter at hand? What is the arbitrator’s
reputation for personality, patience, punctuality, proactivity, and other performance criteria? Engaging in this
sort of basic pre-selection analysis helps parties reap the
beneﬁts of being able to select the adjudicator (disfavored
as “judge shopping” in the court system).
(b)

Mediation

Commercial mediation applies expertise in both the
subject area of the controversy and also mediation itself.
So parties and counsel considering engaging a mediator
will look to the prospect’s background in the substantive
area(s) of the case as well as in mediation.
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Training is key. The 40-hour mediation certiﬁcation
courses are just the beginning. It is widely accepted that it
takes most mediators hundreds of hours of training and
several years of mediating experience to develop substantial expertise as a mediator.

VI. Economical
(a)

Arbitration

Business arbitration is economical because—as noted
earlier—shorter duration and lesser expenditure of hours
necessarily yields lower costs, even after adding in the
costs of arbitration. The cost of the arbitrator is subsumed
by the savings from the fractional duration of the entire
process. This becomes particularly clear when considering that the number of hours an arbitrator typically
spends on a given matter is a very small proportion of the
time that the lawyers representing each party spend on
the case because, for example, it takes far greater expenditure of time to create and assemble documents and deal
with clients than it does to read those documents. (A fair
generalization would be that other than in small, simple
cases, the arbitrator might spend one-tenth the time on
the case that the lawyer(s) representing each side would
spend). Usually, all parties split the costs of arbitration.
With a three-arbitrator panel, the arbitral costs will
increase, but need not triple, as the Chair of the panel can
deal exclusively with preliminary matters such as discovery issues, and given the special expertise of some neutral
arbitrators (e.g., a CPA with a Certiﬁed Fraud Examiner
or Business Valuator certiﬁcation, or someone with speciﬁc industry expertise), costs for expert witnesses may
be eliminated. Three-arbitrator panels should be reserved
for large and complex cases, particularly those where
having three adjudicators with disparate areas of expertise will be helpful. (The old method of each side selecting an arbitrator, two of whom in turn together select the
neutral chair of the tripartite panel, generally has become
disfavored.) Regardless of the number of arbitrators on
the panel, counsel never will waste several hours—as
they might on several occasions during the course of a
court case—sitting while waiting for the case to be called
on the calendar, often to have it adjourned to another
date, both of which instances get billed to the client.
Arbitration is individualized justice, not mass justice, and
that results in many often overlooked areas of economic
savings.
(b)

Mediation

Business mediation is economical because it is even
more expeditious than arbitration, and with far fewer
hours billed by counsel and mediator, the cost savings
relative to court litigation and even arbitration can be,
and usually are, immense. Inasmuch as over 95% of busiNYSBA Inside | Fall 2014 | Vol. 32 | No. 2
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ness litigations eventually settle before trial, getting an
earlier and better settlement via mediation makes sense
for most parties in most cases. Essential discovery can be
conducted early, setting the stage for prompt resolution
that saves the parties the vast bulk of fees and expenses
that they otherwise would have incurred.

VII. Private
(a)

Arbitration

Commercial arbitration generally is private and
conﬁdential, and can be made more so by the execution
by the parties and counsel of a conﬁdentiality agreement,
which can be “so-ordered” by the arbitrator(s). Business
arbitration awards are not published like court decisions,
and there exists no searchable database of these private
awards, so arbitration awards set no precedent. Arbitrators are held to standards of privacy and conﬁdentiality
that ensure that they will not divulge information regarding a proceeding over which they have presided, and the
law generally protects arbitrators from being called to testify as witnesses in subsequent proceedings. The privacy
and conﬁdentiality of business arbitrations stands in stark
contrast to the “public record” of court litigation and is
viewed as a signiﬁcant advantage to certain businesses
that prefer not to air their dirty laundry in public, particularly considering the easy access to video and online
information that abounds today.
(b)

Mediation

Commercial mediation is private. Mediators are
held to standards of privacy and conﬁdentiality that
ensure that they will not divulge information regarding a
proceeding in which they have participated, and the law
generally protects mediators from being called to testify
as witnesses in subsequent proceedings. Most private
mediation agreements (which parties and counsel execute
to engage the mediator) reiterate these principles, so they
enjoy contractual foundation as well.

VIII. Customized
(a)

Arbitration

Business arbitration is customized, as noted in section
IV(a) above on ﬂexibility. This starts with the contractual
arbitration clause and follows in the arbitration panel’s
application of the rules and clause to developments in the
matter. And because in arbitration the rules of evidence
are bent, not broken, the progress of the hearing itself is
not impeded with excessive evidentiary objections and
arguments. Arbitrators tend to take most evidence “for
what it’s worth,” assessing how relevant, probative and
reliable it is, based on their experience. There is no need
to protect the evidentiary integrity of the arbitral process
from layperson jurors. Private arbitrators as a rule do
21
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not maintain large dockets, so they can afford each case
more individualized attention than can judges, who are
governmental employees.
(b)

Mediation

Business mediation likewise is customized, as noted
in section IV(b) above on ﬂexibility. Indeed, one can
create a “stepped” clause, encompassing multiple levels
or steps of dispute resolution. For example, a stepped
clause might start with requiring negotiation of a conﬂict
and move through increments ending in either binding
arbitration or court litigation. Perhaps the best known
of these stepped clauses is the “med-arb” clause, which
ﬁrst requires mediation of the dispute and, failing that,
arbitration (usually before a different neutral, because the
mediator has been “tainted” by hearing non-evidentiary
and legally irrelevant information proffered in a wholly
different context with a different purpose than parties
and counsel apply in arbitration). Every aspect of mediation is tailor-made for the proceeding at hand, and
changes in the process can occur on an as-needed basis.

IX. Conclusion
So, business ADR indeed provides fast, fair, ﬂexible, expert, economical, private, customized justice for
parties who invoke ADR processes. Doing so takes a
modicum of lawyerly strategic foresight, deciding which
process(es) to use; how to customize the myriad potential
particulars of the clause to best suit the situation and/
or the party being represented; and how best to raise the
negotiation issue of including an ADR clause in the parties’ underlying business agreement. The many advan-
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tages of ADR answer in large measure that ﬁnal issue, so
it is important to be armed with knowledge about ADR
processes. Online resources for drafting clauses can be
found on the websites of ADR providers/forums such as
the American Arbitration Association (AAA) (www.adr.
org); JAMS (www.jamsadr.org); and CPR (www.cpradr.
org); as well as best practices organizations such as the
College of Commercial Arbitrators (www.thecca.net). The
AAA last year designed an online tool to help practitioners construct clear and effective ADR provisions (www.
clausebuilder.org). This article and these online resources
furnish a good starting point for fulﬁlling a lawyer’s
professional obligations to (i) fully inform clients about
all options for resolving conﬂicts that might arise out of a
business agreement, and (ii) be able to draft an appropriate dispute resolution clause if the informed client wishes
to invoke ADR.
David J. Abeshouse is a solo business ADR litigator,
arbitrator, mediator, writer, speaker, and past adjunct
professor of ADR Law. He is a Fellow of the College of
Commercial Arbitrators (CCA), a member of the National Academy of Distinguished Neutrals (NADN), and has
been selected for inclusion for several years on the New
York Metro Area “SuperLawyers” list, in the category of
ADR Law. He represents clients in B2B dispute resolution, and serves on the Commercial Panels of Neutrals
of the American Arbitration Association and several
other national and international ADR forums. He can be
reached at his Uniondale, NY ofﬁce through his website:
www.BizLawNY.com.
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Alternate Dispute Resolution

Non-Forum Pro Se Arbitration of International
Commercial Dispute: A Unique Case Study
Alternative dispute resolution – also
known as appropriate dispute resolution — provides fast, fair, flexible,
expert, economical, private, customized
justice. What follows is an example of the flexibility, efficiency,
and cost-effectiveness of a private
arbitration proceeding. Certain
inconsequential
details, including
names, have been
changed to protect
the identities and
David J.
confidentiality of
Abeshouse
the participants.
In an “ordinary” international commercial arbitration, filed with and managed by a
forum,1 the case proceeds through a formalized process that varies from forum
to forum. Some are more streamlined
and flexible than others. Several have
processes that require, for example, multiple post-filing redrafts of the initial
pleading, which often takes considerable
time and expends significant resources
in terms of counsel time and arbitrator
time. In contrast, the ad hoc (non-forum)
scenario in the case described below
provides for great flexibility, to allow the
process to bend to the needs and desires
of the parties, while still maintaining
the requisite legal controls such as due
process.

Fact Pattern:
Why International Arbitration?
Albert and Bob were American entrepreneurs and friends in their mid-thirties who lived and worked in China and
the United States. They each had been
involved in founding one or more substantial companies in the technology and
service arenas, and each owned interests
in one or more of these companies. They
had a falling-out, however, over whether Bob contractually was a substantial
minority shareholder of three of these
companies: one Hong Kong entity, one
Chinese entity, and one U.S. entity.
They recognized that reliance on
the courts of any one country could
be fraught with complication, delay,
expense, and risk. Court rules and procedures typically result in greater duration of the dispute resolution process
than occurs in arbitration, one of the
hallmarks of which is the relatively
streamlined nature of the proceeding.
Moreover, some countries’ court systems
apply a much lower standard of due
process than do American courts. Since
the companies at issue here were based
in three different countries, the courts of
no one country had jurisdiction over the
entire matter. Accordingly, the parties
understandably turned to international
arbitration for resolution of their dispute.

Why Non-Forum Arbitration?
Albert and Bob decided not to submit
their dispute to one of the large international forums, largely to avoid substantial filing fees and additional procedures
they deemed unnecessary. Instead, they
researched prospective arbitrators in the

tiality, immunity, reference to existing
rules of commercial arbitration procedure that would govern to the extent
feasible, and myriad other provisions.
After asking some questions and
obtaining some modifications, particularly to the critical provision delineating
the scope of the arbitration proceeding
(i.e., specifically which issues were being
submitted to the Arbitrator for adjudication), the parties both signed the
Arbitration Agreement on “Day 1” and
paid their respective deposits (representing nearly 35 hours of arbitrator billable
time) by international wire transfer.

Schedule for Discovery: Days 3–17
New York metropolitan area – a hub of
international arbitration resources — to
adjudicate this controversy, found multiple candidates through online searches,
and arrived at a mutual choice. They
contacted the Arbitrator, and explained
that they sought a relatively unique process for their case: an ad hoc (non-forum)
arbitration in which they both would
appear pro se (representing themselves,
without legal counsel).
Although this proposed scenario set
off several prospective alarms in the
mind of the Arbitrator, the parties’ intelligence and apparent willingness to work
within a designed framework piqued his
interest and – after discussing some of
the threshold issues — the Arbitrator
tentatively agreed to serve. The parties
said they wanted a week to consider the
process and refine their thoughts. They
returned eager to proceed. Although the
parties lacked the common pre-dispute
arbitration agreement, they entered into
a submission agreement (i.e., an agreement to arbitrate made after the dispute
has arisen), setting out the terms of the
proceeding, the scope of the issues to
be determined, the governing rules and
applicable law, and other key elements.

Arbitral Neutrality with Pro Se Parties
The Arbitrator noted prospectively
that the absence of counsel might result
in a heightened incidence of requests
from the parties for explanation of rules,
policies, and procedures, and that as a
neutral, there were some questions he
would be precluded from answering,
such as matters of legal advice or strategy.
Focal to the arbitrator’s role as a
neutral in all cases is the need to refrain
from making statements that might give
the appearance of partiality; providing legal advice or strategy would run
afoul of this requirement.2 The parties
appeared to understand and were willing to risk incurring some additional
Arbitrator time and expense and some
additional uncertainty, in order to avoid
the expense and what they viewed as
potential complication of having counsel
represent them. (It was apparent to the
Arbitrator from the outset that it was
this same maverick approach to some
of the legalities of their business together — including failure to have counsel
oversee careful contractual and other
documentation of their respective ownership interests in the three entities – that
had gotten them into this situation in
the first place.)

The parties and Arbitrator discussed
the possibility of mediating the dispute
instead of arbitrating it, but the parties
expressed a preference for a binding
expert decision, not a facilitated negotiated settlement.

Arbitration Agreement: Day 1
The
Arbitrator
prepared
an
Arbitration Agreement setting out in
detail the terms of the arrangement,
including fees, applicable law, confiden-

Initially, the parties guesstimated
that they would each produce less than
100 pages of documents in discovery,
and likely less than that as exhibits for
the evidentiary hearing to take place
at the Arbitrator’s Long Island, N.Y.
office. During the Preliminary Hearing
Conference Call (PHCC) on Day 3 after
execution of the Arbitration Agreement,
it became apparent to the parties that
pre-hearing discovery would be more
extensive than they had anticipated.
See STUDY, Page 23
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STUDY ...
Continued From Page 9
During the PHCC, the parties and
Arbitrator addressed the scheduling of all
aspects of the pre-hearing and hearing
phases of the arbitration proceeding, likely
issues that might arise, procedures to be
followed, and a welter of other matters.
Prompt resolution of the dispute was of
utmost importance to both parties. The
following day, the Arbitrator issued a
Preliminary Hearing Conference Order
(PHCO), memorializing all that had been
agreed to during the PHCC and setting out
additional terms governing the process.
The agreed schedule in the PHCO
called for service of document production requests, responsive production of
documents, resolution of any discovery
disagreements, and completion of documentary discovery all by Day 17 after
execution of the Arbitration Agreement
— a seemingly improbable schedule.
The hearing was scheduled for Day 35
(exactly five weeks after execution of
the Arbitration Agreement), with marked
exhibits, any direct testimony affidavits
of witnesses, pre-hearing briefs, and
other documentation to be filed directly with the Arbitrator several days in
advance of the hearing, to afford him the
opportunity to review all submissions in
advance of the hearing. The Arbitrator’s
written Award would be due for receipt
by the parties within 30 days following
closure of the hearing.
Often in a commercial arbitration, the
Arbitrator must remind the parties’ counsel that arbitration is intended to be more

streamlined than and different from litigation, and is governed by different rules
and procedural law. In this instance, the
instructions and reminders were necessarily more fundamental and frequent
throughout the pre-hearing phase, as the
parties were not professional litigants. As
this had been discussed in advance, it did
not pose an issue going forward.

Discovery Extended from Days 17–22
Albert and Bob predictably experienced some disagreements and misunderstandings during the discovery process,
but these were promptly resolved through
e-mailed motions resulting in directives
or orders issued by the Arbitrator (including one motion relating to the scope of
the issues in the arbitration). During the
pre-hearing phase of the matter, the parties and Arbitrator collectively exchanged
more than 250 e-mails, maintaining open
channels of communication to ensure the
smooth progress of the case.
This stands in stark contrast to the
level of communication that courts engage
in with counsel for parties in litigation.
The discovery phase was extended from
Day 17 to Day 22, as a result of the motion
practice. Several days before the hearing,
the parties together submitted more than
1,000 pages of documentary exhibits for
the hearing, and each filed a pre-hearing
memorandum of up to 15 pages.

Evidentiary Hearing: Day 35
On day 35, Albert and Bob flew from
China to New York, and met at the
Arbitrator’s Long Island office for the
evidentiary hearing. It started at 9 a.m.
and concluded at 4:30 p.m. (with a half-
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hour lunch break). The Arbitrator heard
approximately seven hours of testimony
and argument (likely double what gets
accomplished in the typical trial day in
state court). Both sides presented their
testimonial and documentary evidence,
and one domestic non-party witness
appeared voluntarily, without need for
subpoena,3 by telephone conference call,
for direct and cross-examination. At the
conclusion, the parties decided not to
submit post-hearing memoranda, content
to rely upon their presentations, including oral closing statements. Both parties
expressed their satisfaction at having had
a full and fair opportunity to be heard.
The aggregate arbitral fees incurred
and paid were a small fraction of what
this case would have cost the parties
had they gone to court (or a large international arbitration forum). Total billable Arbitrator time expended throughout the proceeding — from inception
through final Award — was less than 40
hours. With issuance of the Award, the
Arbitrator submitted a final invoice, for
the remaining approximately 5 hours
of billable time, which both parties paid
within the week.

Arbitral Award: Day 43
From initial contact through the evidentiary hearing, the process spanned
two months. More significantly, the
period from entry into the Arbitration
Agreement (Day 1) through evidentiary
hearing (Day 35) comprised five weeks.
The Award was transmitted eight days
after the evidentiary hearing (Day 43).
So, from formal start through final
Award, the entire case took six weeks.
The parties received what they sought,
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and expressed emphatic appreciation following the hearing.
The flexibility that this process afforded the participants in the arbitration
permitted them to secure the rapid,
high-quality, binding dispute resolution
process that they needed while avoiding the expense, delay, and complications that any country’s court proceedings would entail. This ad hoc, pro se
international commercial arbitration was
fast, flexible, very economical for the
parties, and wholly unique. This is but
one case study example of what can be
done through the alternative dispute resolution process of commercial arbitration.
David J. Abeshouse is a solo business
ADR litigator, arbitrator, mediator, writer,
speaker, past Chair of the NCBA ADR Law
Committee, and past adjunct professor of
ADR Law. He served as Arbitrator in the
case described in this article. He is a Fellow
of the College of Commercial Arbitrators
(CCA), and a member of the National
Academy of Distinguished Neutrals (NADN).
He represents clients in B2B dispute resolution, and serves on the Commercial Panels
of Neutrals of the American Arbitration
Association and several other national
and international ADR forums. He can be
reached at his Uniondale office through his
website, www.BizLawNY.com
1. E.g., International Centre for Dispute
Resolution (ICDR), International Court of
Arbitra-tion of the International Chamber of
Commerce (ICC), London Court of International
Arbitration (LCIA), or Hong Kong International
Arbitration Centre (HKIAC).
2. See generally, American Arbitration
Association/American Bar Association’s Code of
Ethics for Arbitrators in Commercial Disputes,
Canon I.D., available at http://tinyurl.com/
pmmx98j (accessed 8/31/15).
3. Subpoenas are available in arbitration under
the Federal Arbitration Act, 9 USC § 7.

