885

Nassau Lawyer Q November 2015 Q 9

Alternate Dispute Resolution

Non-Forum Pro Se Arbitration of International
Commercial Dispute: A Unique Case Study
Alternative dispute resolution – also
known as appropriate dispute resolution — provides fast, fair, flexible,
expert, economical, private, customized
justice. What follows is an example of the flexibility, efficiency,
and cost-effectiveness of a private
arbitration proceeding. Certain
inconsequential
details, including
names, have been
changed to protect
the identities and
David J.
confidentiality of
Abeshouse
the participants.
In an “ordinary” international commercial arbitration, filed with and managed by a
forum,1 the case proceeds through a formalized process that varies from forum
to forum. Some are more streamlined
and flexible than others. Several have
processes that require, for example, multiple post-filing redrafts of the initial
pleading, which often takes considerable
time and expends significant resources
in terms of counsel time and arbitrator
time. In contrast, the ad hoc (non-forum)
scenario in the case described below
provides for great flexibility, to allow the
process to bend to the needs and desires
of the parties, while still maintaining
the requisite legal controls such as due
process.

Fact Pattern:
Why International Arbitration?
Albert and Bob were American entrepreneurs and friends in their mid-thirties who lived and worked in China and
the United States. They each had been
involved in founding one or more substantial companies in the technology and
service arenas, and each owned interests
in one or more of these companies. They
had a falling-out, however, over whether Bob contractually was a substantial
minority shareholder of three of these
companies: one Hong Kong entity, one
Chinese entity, and one U.S. entity.
They recognized that reliance on
the courts of any one country could
be fraught with complication, delay,
expense, and risk. Court rules and procedures typically result in greater duration of the dispute resolution process
than occurs in arbitration, one of the
hallmarks of which is the relatively
streamlined nature of the proceeding.
Moreover, some countries’ court systems
apply a much lower standard of due
process than do American courts. Since
the companies at issue here were based
in three different countries, the courts of
no one country had jurisdiction over the
entire matter. Accordingly, the parties
understandably turned to international
arbitration for resolution of their dispute.

Why Non-Forum Arbitration?
Albert and Bob decided not to submit
their dispute to one of the large international forums, largely to avoid substantial filing fees and additional procedures
they deemed unnecessary. Instead, they
researched prospective arbitrators in the

tiality, immunity, reference to existing
rules of commercial arbitration procedure that would govern to the extent
feasible, and myriad other provisions.
After asking some questions and
obtaining some modifications, particularly to the critical provision delineating
the scope of the arbitration proceeding
(i.e., specifically which issues were being
submitted to the Arbitrator for adjudication), the parties both signed the
Arbitration Agreement on “Day 1” and
paid their respective deposits (representing nearly 35 hours of arbitrator billable
time) by international wire transfer.

Schedule for Discovery: Days 3–17
New York metropolitan area – a hub of
international arbitration resources — to
adjudicate this controversy, found multiple candidates through online searches,
and arrived at a mutual choice. They
contacted the Arbitrator, and explained
that they sought a relatively unique process for their case: an ad hoc (non-forum)
arbitration in which they both would
appear pro se (representing themselves,
without legal counsel).
Although this proposed scenario set
off several prospective alarms in the
mind of the Arbitrator, the parties’ intelligence and apparent willingness to work
within a designed framework piqued his
interest and – after discussing some of
the threshold issues — the Arbitrator
tentatively agreed to serve. The parties
said they wanted a week to consider the
process and refine their thoughts. They
returned eager to proceed. Although the
parties lacked the common pre-dispute
arbitration agreement, they entered into
a submission agreement (i.e., an agreement to arbitrate made after the dispute
has arisen), setting out the terms of the
proceeding, the scope of the issues to
be determined, the governing rules and
applicable law, and other key elements.

Arbitral Neutrality with Pro Se Parties
The Arbitrator noted prospectively
that the absence of counsel might result
in a heightened incidence of requests
from the parties for explanation of rules,
policies, and procedures, and that as a
neutral, there were some questions he
would be precluded from answering,
such as matters of legal advice or strategy.
Focal to the arbitrator’s role as a
neutral in all cases is the need to refrain
from making statements that might give
the appearance of partiality; providing legal advice or strategy would run
afoul of this requirement.2 The parties
appeared to understand and were willing to risk incurring some additional
Arbitrator time and expense and some
additional uncertainty, in order to avoid
the expense and what they viewed as
potential complication of having counsel
represent them. (It was apparent to the
Arbitrator from the outset that it was
this same maverick approach to some
of the legalities of their business together — including failure to have counsel
oversee careful contractual and other
documentation of their respective ownership interests in the three entities – that
had gotten them into this situation in
the first place.)

The parties and Arbitrator discussed
the possibility of mediating the dispute
instead of arbitrating it, but the parties
expressed a preference for a binding
expert decision, not a facilitated negotiated settlement.

Arbitration Agreement: Day 1
The
Arbitrator
prepared
an
Arbitration Agreement setting out in
detail the terms of the arrangement,
including fees, applicable law, confiden-

Initially, the parties guesstimated
that they would each produce less than
100 pages of documents in discovery,
and likely less than that as exhibits for
the evidentiary hearing to take place
at the Arbitrator’s Long Island, N.Y.
office. During the Preliminary Hearing
Conference Call (PHCC) on Day 3 after
execution of the Arbitration Agreement,
it became apparent to the parties that
pre-hearing discovery would be more
extensive than they had anticipated.
See STUDY, Page 23
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During the PHCC, the parties and
Arbitrator addressed the scheduling of all
aspects of the pre-hearing and hearing
phases of the arbitration proceeding, likely
issues that might arise, procedures to be
followed, and a welter of other matters.
Prompt resolution of the dispute was of
utmost importance to both parties. The
following day, the Arbitrator issued a
Preliminary Hearing Conference Order
(PHCO), memorializing all that had been
agreed to during the PHCC and setting out
additional terms governing the process.
The agreed schedule in the PHCO
called for service of document production requests, responsive production of
documents, resolution of any discovery
disagreements, and completion of documentary discovery all by Day 17 after
execution of the Arbitration Agreement
— a seemingly improbable schedule.
The hearing was scheduled for Day 35
(exactly five weeks after execution of
the Arbitration Agreement), with marked
exhibits, any direct testimony affidavits
of witnesses, pre-hearing briefs, and
other documentation to be filed directly with the Arbitrator several days in
advance of the hearing, to afford him the
opportunity to review all submissions in
advance of the hearing. The Arbitrator’s
written Award would be due for receipt
by the parties within 30 days following
closure of the hearing.
Often in a commercial arbitration, the
Arbitrator must remind the parties’ counsel that arbitration is intended to be more

streamlined than and different from litigation, and is governed by different rules
and procedural law. In this instance, the
instructions and reminders were necessarily more fundamental and frequent
throughout the pre-hearing phase, as the
parties were not professional litigants. As
this had been discussed in advance, it did
not pose an issue going forward.

Discovery Extended from Days 17–22
Albert and Bob predictably experienced some disagreements and misunderstandings during the discovery process,
but these were promptly resolved through
e-mailed motions resulting in directives
or orders issued by the Arbitrator (including one motion relating to the scope of
the issues in the arbitration). During the
pre-hearing phase of the matter, the parties and Arbitrator collectively exchanged
more than 250 e-mails, maintaining open
channels of communication to ensure the
smooth progress of the case.
This stands in stark contrast to the
level of communication that courts engage
in with counsel for parties in litigation.
The discovery phase was extended from
Day 17 to Day 22, as a result of the motion
practice. Several days before the hearing,
the parties together submitted more than
1,000 pages of documentary exhibits for
the hearing, and each filed a pre-hearing
memorandum of up to 15 pages.

Evidentiary Hearing: Day 35
On day 35, Albert and Bob flew from
China to New York, and met at the
Arbitrator’s Long Island office for the
evidentiary hearing. It started at 9 a.m.
and concluded at 4:30 p.m. (with a half-
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hour lunch break). The Arbitrator heard
approximately seven hours of testimony
and argument (likely double what gets
accomplished in the typical trial day in
state court). Both sides presented their
testimonial and documentary evidence,
and one domestic non-party witness
appeared voluntarily, without need for
subpoena,3 by telephone conference call,
for direct and cross-examination. At the
conclusion, the parties decided not to
submit post-hearing memoranda, content
to rely upon their presentations, including oral closing statements. Both parties
expressed their satisfaction at having had
a full and fair opportunity to be heard.
The aggregate arbitral fees incurred
and paid were a small fraction of what
this case would have cost the parties
had they gone to court (or a large international arbitration forum). Total billable Arbitrator time expended throughout the proceeding — from inception
through final Award — was less than 40
hours. With issuance of the Award, the
Arbitrator submitted a final invoice, for
the remaining approximately 5 hours
of billable time, which both parties paid
within the week.

Arbitral Award: Day 43
From initial contact through the evidentiary hearing, the process spanned
two months. More significantly, the
period from entry into the Arbitration
Agreement (Day 1) through evidentiary
hearing (Day 35) comprised five weeks.
The Award was transmitted eight days
after the evidentiary hearing (Day 43).
So, from formal start through final
Award, the entire case took six weeks.
The parties received what they sought,
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and expressed emphatic appreciation following the hearing.
The flexibility that this process afforded the participants in the arbitration
permitted them to secure the rapid,
high-quality, binding dispute resolution
process that they needed while avoiding the expense, delay, and complications that any country’s court proceedings would entail. This ad hoc, pro se
international commercial arbitration was
fast, flexible, very economical for the
parties, and wholly unique. This is but
one case study example of what can be
done through the alternative dispute resolution process of commercial arbitration.
David J. Abeshouse is a solo business
ADR litigator, arbitrator, mediator, writer,
speaker, past Chair of the NCBA ADR Law
Committee, and past adjunct professor of
ADR Law. He served as Arbitrator in the
case described in this article. He is a Fellow
of the College of Commercial Arbitrators
(CCA), and a member of the National
Academy of Distinguished Neutrals (NADN).
He represents clients in B2B dispute resolution, and serves on the Commercial Panels
of Neutrals of the American Arbitration
Association and several other national
and international ADR forums. He can be
reached at his Uniondale office through his
website, www.BizLawNY.com
1. E.g., International Centre for Dispute
Resolution (ICDR), International Court of
Arbitra-tion of the International Chamber of
Commerce (ICC), London Court of International
Arbitration (LCIA), or Hong Kong International
Arbitration Centre (HKIAC).
2. See generally, American Arbitration
Association/American Bar Association’s Code of
Ethics for Arbitrators in Commercial Disputes,
Canon I.D., available at http://tinyurl.com/
pmmx98j (accessed 8/31/15).
3. Subpoenas are available in arbitration under
the Federal Arbitration Act, 9 USC § 7.

