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Synopsis

Background: Trademark applicant appealed decision of
Trademark Trial and Appeal Board denying his
application to register mark “FUCT” because it comprised
immoral or scandalous matter.

Holdings: The Court of Appeals, Moore, Circuit Judge,
held that:

U substantial evidence supported Board’s determination
that mark “FUCT” was vulgar;

@) prohibition on registration of immoral and scandalous
marks did not advance a substantial government interest;

and

B court would not adopt narrowing construction of
“immoral” and “scandalous.”

Reversed.

Dyk, Circuit Judge, wrote concurring opinion.

West Headnotes (42)
i Trademarks
&=Immoral or scandalous matter

To determine whether a mark should be
disqualified under “immoral and scandalous™
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provision of Lanham Act, the Patent and
Trademark Office asks whether a substantial
composite of the general public would find the
mark “scandalous,” defined as shocking to the
sense of truth, decency, or propriety,
disgraceful, offensive, disreputable, giving
offense to the conscience or moral feelings, or
calling out for condemnation. Lanham
Trade-Mark Act § 2, 15 U.S.C.A. § 1052(a).

Cases that cite this headnote

Trademarks
w=Immoral or scandalous matter

In determining whether a mark should be
disqualified under “immoral and scandalous”
provision of Lanham Act, the Patent and
Trademark Office may prove a mark is
“scandalous” by establishing that it is vulgar.
Lanham Trade-Mark Act § 2, 15 US.CA. §
1052(a).

Cases that cite this headnote

Trademarks
¢=Immoral or scandalous matter

“Vulgar marks,” which can be disqualified
under “immoral and scandalous” provision of
Lanham Act, are lacking in taste, indelicate, and
morally crude. Lanham Trade-Mark Act § 2, 15
U.S.C.A. § 1052(a).

Cases that cite this headnote

Trademarks
w=Immoral or scandalous matter

The Patent and Trademark Office makes a
determination as to whether a mark is
scandalous, and thus may be disqualified under
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“immoral and scandalous” provision of Lanham
Act, in the context of contemporary attitudes
and in the context of the marketplace as applied
to only the goods described in the application.
Lanham Trade-Mark Act § 2, 15 U.S.C.A. §
1052(a).

Cases that cite this headnote

Trademarks
#=Immoral or scandalous matter

For purpose of determining whether a mark may
be disqualified under “immoral and scandalous”
provision of Lanham Act, the concept of what is
actually immoral or scandalous changes over
time. Lanham Trade-Mark Act § 2, 15 U.S.C.A.
§ 1052(a).

Cases that cite this headnote

Trademarks
~=Questions of law or fact

The determination that a mark is scandalous
under “immoral and scandalous” provision of
Lanham Act is a conclusion of law based upon
underlying  factual  inquiries. = Lanham
Trade-Mark Act § 2, 15 U.S.C.A. § 1052(a).

Cases that cite this headnote

Trademarks
@=Scope of review

The Court of Appeals reviews the Trademark
Trial and Appeal Board’s factual findings for
substantial evidence and its ultimate conclusion
de novo.

Cases that cite this headnote
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Trademarks
#=Scope of review

“Substantial ~ evidence”  supporting  the
Trademark Trial and Appeal Board’s decision is
more than a mere scintilla and such relevant
evidence as a reasonable mind might accept as
adequate to support a conclusion.

Cases that cite this headnote

Trademarks
#=Immoral or scandalous matter

Substantial evidence supported Trademark Trial
and Appeal Board’s determination that mark
“FUCT” was vulgar and therefore scandalous
under “immoral and scandalous” provision of
Lanham Act, where “fuct” was a phonetic twin
of “fucked,” which was the past tense of the
undisputedly vulgar work “fuck,” evidence of
use of mark in the marketplace on products
containing sexual imagery further demonstrated
a link between the mark and the word “fuck”
and the fact that consumers perceived the mark
as having an unmistakable aura of negative
sexual connotations, and highest rated definition
on website providing colloquial definitions
suggested definition of “fuct” as the past tense
of the verb “fuck” was more common and
accurate than alternative, non-vulgar definitions.
Lanham Trade-Mark Act § 2, 15 U.S.C.A. §
1052(a).

Cases that cite this headnote

Trademarks
#=Immoral or scandalous matter

In determining whether a mark is immoral or
scandalous, the pedigree of the author of a
definition may affect the weight that evidence is
given but does not render the definition
irrelevant. Lanham Trade-Mark Act § 2, 15
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U.S.C.A. § 1052(a).

Cases that cite this headnote

Trademarks
Z=Admissibility
Trademarks

=Weight and sufficiency

In determining whether a mark is immoral and
scandalous, the ages of the images using the
mark collected by the examining attorney may
affect evidentiary weight, not relevance.
Lanham Trade-Mark Act § 2, 15 U.S.C.A. §
1052(a).

Cases that cite this headnote

Constitutional Law
#=Content-based Regulations or Restrictions

A statute is content-based, and thus
presumptively invalid under First Amendment,
when a law applies to particular speech because
of the topic discussed or the idea or message
expressed. U.S. Const. Amend. 1.

Cases that cite this headnote

Constitutional Law
~=Strict or exacting scrutiny; compelling
interest test

To survive First Amendment free speech
scrutiny, content-based statutes must withstand
strict scrutiny review, which requires the
government to prove that the restriction furthers
a compelling interest and is narrowly tailored to
achieve that interest. U.S. Const. Amend. 1.

Cases that cite this headnote
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Constitutional Law
&=Strict or exacting scrutiny; compelling
interest test

Strict scrutiny applies to content-based statutes
whether the statute bans or merely burdens
protected speech. U.S. Const. Amend. 1.

Cases that cite this headnote

United States
=Recipients, Terms, and Conditions in General

Within Congress’s Spending Clause
discretionary power to tax and spend for the
general welfare is the authority to attach certain
conditions to the use of its funds to ensure they
are used in the manner Congress intends. U.S.
Const. art. 1, § 8, cl. 1.

Cases that cite this headnote

Constitutional Law
w=Freedom of Speech, Expression, and Press

Pursuant to the long-established
“unconstitutional conditions doctrine,” the
government may not restrict a recipient’s speech
simply because the government provides him a
benefit. U.S. Const. Amend. 1.

Cases that cite this headnote

Constitutional Law

F=Particular Issues and Applications in General
United States

#=Recipients, Terms, and Conditions in General

Conditions attached to government programs
may unconstitutionally restrict First Amendment
rights even if the program involves Congress’
authority to direct spending under the Spending








































































