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Application of Act

Definitions
1 In this Act,

“common issues” means,
(a) common but not necessarily identical issues of fact, or

(b) common but not necessarily identical issues of law that arise from common but not necessarily identical facts; (“questions
communes”)

“court” means the Superior Court of Justice but does not include the Small Claims Court; (“tribunal”)
“defendant” includes a respondent; (“défendeur”)
“plaintiff’” includes an applicant. (“demandeur”) 1992, c. 6, s. 1; 2006, c. 19, Sched. C,s. 1 (1).

Section Amendments with date in force (d/mly) [+]

Plaintiff’s class proceeding
2 (1) One or more members of a class of persons may commence a proceeding in the court on behalf of the members of the class.

1992, c. 6, 5.2 (1).

Motion for certification
(2) A person who commences a proceeding under subsection (1) shall make a motion to a judge of the court for an order certifying the

proceeding as a class proceeding and appointing the person representative plaintiff. 1992, c. 6, s. 2 (2).

Idem
(3) A motion under subsection (2) shall be made,

(a) within ninety days after the later of,
(i) the date on which the last statement of defence, notice of intent to defend or notice of appearance is delivered, and

(i) the date on which the time prescribed by the rules of court for delivery of the last statement of defence, notice of intent to
defend or a notice of appearance expires without its being delivered; or

(b) subsequently, with leave of the court. 1992, c. 6, s. 2 (3).

Defendant’s class proceeding
3 A defendant to two or more proceedings may, at any stage of one of the proceedings, make a motion to a judge of the court for an

order certifying the proceedings as a class proceeding and appointing a representative plaintiff. 1992, c. 6, s. 3.
Classing defendants
4 Any party to a proceeding against two or more defendants may, at any stage of the proceeding, make a motion to a judge of the court

for an order certifying the proceeding as a class proceeding and appointing a representative defendant. 1992, c. 6, s. 4.
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Certification
5 (1) The court shall certify a class proceeding on a motion under section 2, 3 or 4 if,

(a) the pleadings or the notice of application discloses a cause of action;
(b) there is an identifiable class of two or more persons that would be represented by the representative plaintiff or defendant;
(c) the claims or defences of the class members raise common issues;
(d) a class proceeding would be the preferable procedure for the resolution of the common issues; and
(e) there is a representative plaintiff or defendant who,
(i) would fairly and adequately represent the interests of the class,

(i) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on behalf of the
class and of notifying class members of the proceeding, and

(iii) does not have, on the common issues for the class, an interest in conflict with the interests of other class members.

1992, c. 6,s. 5 (1).

Idem, subclass protection
(2) Despite subsection (1), where a class includes a subclass whose members have claims or defences that raise common issues not

shared by all the class members, so that, in the opinion of the court, the protection of the interests of the subclass members requires
that they be separately represented, the court shall not certify the class proceeding unless there is a representative plaintiff or
defendant who,

(a) would fairly and adequately represent the interests of the subclass;

(b) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on behalf of the subclass
and of notifying subclass members of the proceeding; and

(c) does not have, on the common issues for the subclass, an interest in conflict with the interests of other subclass members.

1992, ¢. 6, 5.5 (2).

Evidence as to size of class
(3) Each party to a motion for certification shall, in an affidavit filed for use on the motion, provide the party’s best information on the

number of members in the class. 1992, c. 6, s. 5 (3).

Adjournments
(4) The court may adjourn the motion for certification to permit the parties to amend their materials or pleadings or to permit further

evidence. 1992, c. 6, s. 5 (4).

Certification not a ruling on merits
(5) An order certifying a class proceeding is not a determination of the merits of the proceeding. 1992, c. 6, s. 5 (5).

Certain matters not bar to certification
6 The court shall not refuse to certify a proceeding as a class proceeding solely on any of the following grounds:

1. The relief claimed includes a claim for damages that would require individual assessment after determination of the common
issues.

2. The relief claimed relates to separate contracts involving different class members.
3. Different remedies are sought for different class members.
4. The number of class members or the identity of each class member is not known.

5. The class includes a subclass whose members have claims or defences that raise common issues not shared by all class
members. 1992, c. 6, s. 6.
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