
REPORT #740 
 

TAX SECTION 
 

New York State Bar Association 
 

Letter in Opposition to the Effective Date 

 
 

Table of Contents 
 
 
Cover Letter: ............................................................... i 

 

 



JOHN A. CORRY 
Chair 
450 Lexington Avenue 
New York City 10017 
212/530-4608 

PETER C. CANELLOS 
First Vice-Chair 
299 Park Avenue 
New York City 10171 
212/371-9200 

MICHAEL L. SCHLER 
Second Vice-Chair 
Worldwide Plaza 
825 Eighth Avenue 
New York City 10019 
212/474-1588 

CAROLYN JOY LEE ICHEL 
Secretary 
30 Rockefeller Plaza 
New York City 10112 
212/903-8761 
 

COMMITTEE CHAIRS 
Bankruptcy 

Stuart J. Goldring New York City 
Dennis E. Ross, New York City 

Compliance and Penalties 
Robert S. Fink, New York City 
Arnold Y. Kapiloff, New York City 

Consolidated Returns 
Yaron Z. Reich, New York City 
Irving Salem, New York City 

Continuing Legal Education 
Brookes D. Billman, Jr. New York City 
Thomas V. Glynn, New York City 

Corporations 
Richard L. Reinhold, New York City 
Dana Trier, New York City 

Estate and Trusts 
Kim E. Baptiste, New York City 
Steven M. Loeb, New York City 

Financial Instruments 
Jodi J. Schwartz, New York City 
Esta E. Stecher, New York City 

Financial Intermediaries 
Bruce Kayle, New York City 
Hugh T. McCormick, New York City 

Foreign Activities of U.S. Taxpayers 
Stanley I. Rubenfeld, New York City 
Steven C. Todrys, New York City 

Income from Real Property 
Stephen L. Millman, New York City 
Michelle P. Scott, Newark, NJ 

Individuals 
Michael Hirschfeld, New York City 
Sherry S. Kraus, Rochester 

Net Operating Losses 
Jeffrey M. Cole, New York City 
Kenneth H. Heitner, New York City 

New York City Tax Matters 
Robert J. Levinsohn, New York City 
Robert Plautz, New York City 

New York State Tax Maters 
Robert E. Brown, Rochester 
James A. Locke, Buffalo 

Nonqualified Employee Benefits 
Stephen T. Lindo, New York City 
Loran T. Thompson, New York City 

Partnerships 
Joe Scharstein, New York City 
R. Donald Turlington, New York City 

Pass-Through Entities 
William B. Brannan, New York City 
Thomas A. Humphreys, New York City 

Practice and Procedure 
Donald C. Alexander, Washington, D. C. 
Victor F. Keen, New York City 

Qualified Plans 
Stuart N. Alperin, New York City 
Kenneth C. Edgar, Jr., New York City 

Reorganizations 
Robert A. Jacobs, New York City 
Richard M. Leder, New York City 

Sales, Property and Miscellaneous 
E. Parker Brown, II, Syracuse 
Paul R. Comeau, Buffalo 

State and Local 
Arthur R. Rosen, New York City 
Sterling L. Weaver, Rochester 

Tax Accounting Matters 
Elliot Pisem, New York City 
Mary Kate Wold, New York City 

Tax Exempt Bonds 
Linda D’Onofrio, New York City 
Patti T. Wu, New York City 

Tax Exempt Entities 
Harvey P. Dale, New York City 
Franklin L. Green, New York City 

Tax Policy 
Andrew N. Berg, New York City 
Victor Zonana, New York City 

Tax Preferences and AMT 
Katherine M. Bristor, New York City 
Stuart J. Gross, New York City 

U.S. Activities of Foreign Taxpayers 
Roger J. Baneman, New York City 
Kenneth R. Silbergleit, New York City 
 

Tax Report #740 
TAX SECTION 

New York State Bar Association 
 

MEMBERS-AT-LARGE OF EXECUTIVE COMMITTEE 
M. Bernard Aidinoff Cynthia G. Beerbower Edward D. Kleinbard. Charles M. Morgam. III Eugene L. Vogel 
Reuven Avi-Yonah William M. Colby James A. Levitan Ronald I. Pearlman David E. Watts 
David H. Bamberger Harold R. Handler Richard O. Loengard, Jr. Mikel M. Rollyson Philip R. West 

 
 

November 19. 1992 
 
The Honorable Shirley Peterson 
Commissioner of Internal Revenue 
Internal Revenue Service 
1111 Constitution Avenue, N.W. 
Room 3000 
Washington, DC 20224 
 
Dear Commissioner Peterson: 
 

On behalf of the Tax Section of the New 
York State Bar Association, I am writing to express 
opposition to the December 1, 1992 effective date of 
the repeal, in Prop. Treas. Reg. § 1.1502-76, of the 
“30-day rule” contained in existing Treas. Reg. § 
1.1502-76(b)(5). 

 
This rule, under which ownership or non-

ownership periods of 30 days or less may be 
disregarded for purposes of the consolidated return 
regulations, has been contained in those regulations 
and prior regulations since 1929.1 Unlike the 
proposed revision of the investment adjustment 
system, the repeal of the 30-day rule was proposed 
without advance warning. Undoubtedly, therefore, a 
number of transactions involving post-November 30 
sales and purchases have been structured in reliance 
on the 30 day rule. 
 

The proposed December 1, 1992 repeal date 
stands in sharp contrast to the balance of the 
proposed regulations, which become effective only on 
their publication as final regulations in the 

 

1  See Regulations 75 Art. 12(f) issued pursuant to Sec. 
141(b) of the Revenue Act of 1928. 
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Federal Register and which reflect the current policy of the 
Internal Revenue Service and the Treasury Department to permit 
thorough review and consideration of taxpayer comments before a 
proposed regulation becomes effective. The proposed repeal of the 
30-day rule should not be an exception to that policy. Although 
that action reflects the Service's concern as to tax avoidance by 
“some groups” and perceived conflicts between inconsistent 
provisions, the administrative convenience that the rule provides 
is just as relevant as when it was adopted more than 60 years 
ago. It is therefore by no means obvious that repeal is 
warranted. 
 

The December 1, 1992 effective date is particularly 
egregious in that it falls less than three weeks after the 
proposed regulations were published in the Federal Register on 
November 12. Indeed, the proposed repeal would take effect prior 
to the December 18 hearing date scheduled under the abbreviated 
comment period that has been provided. Thus, discussion of the 
issue at the hearing together with consideration of written 
comments will necessarily occur after the rule has been 
effectively repealed. 
 

We therefore urge the Service to announce immediately 
that the proposed repeal of the 30-day rule will be effective 
only upon its publication as a final regulation in the Federal 
Register or, at the least, that the December 1, 1992 date will 
apply only in the case of abusive transactions enumerated by the 
Service. 

 
Very truly yours, 
 
 
John A. Corry 
Chair 

 
cc: Honorable Fred T. Goldberg, Jr. 

Abraham N.M. Shashy, Esq. 
Andrew Dubroff, Esq. 
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