I

NYSBA
0725 Yewra

New York State Bar Association

One Elk Street, Albany, New York 12207 ® 518/463-3200 * http://www.nysba.org

TAX SECTION

2002-2003 Executive Committee

SAMUEL J. DIMON
Chair
Davis Polk & Wardwell
450 Lexington Avenue
New York, NY 10017
212/450-4037

ANDREW N. BERG
First Vice-Chair
212/309-6288

LEWIS R. STEINBERG
Second Vice-Chair
212/474-1656

DAVID P. HARITON
Secretary
212/558-4248

COMMITTEE CHAIRS:

Bankruptcy and Operating Losses
Law?enge M. Gaprgn 9

Stuart J, Go{dn'ng
Capitalization and Cost Recovery
David W. Mayo
AlanJ, Tarr
Character, Gains & Losses
Lisa A Le

Erica W. Nijenhuis

ConF\Tpliance, ractice & Procedure
obert S. Fink

Amold Y. Kapiloff
Consolidated Returns

Jonathan Kushner

Joel Scharfstein
Corporations

Financial Instruments
Michael 8. Farber
David M. Schizer

Financial Intermediaries

axpayers
Krrggerl S. Blanchard
David R. Sicular
Individuals
Barbara T, Kaplan
Sherry S. Kraus
Multistate Tax Issues
Robert £, Brown
Paul R. Gomeau
New York City Taxes
Robert J. Levinsohn
William B. Randoiph |
New York State Franchise and
Income Taxes
Maria T, Jones
Arthur R. Rosen
New York State Sales and Misc.
lis L. Hyans
Steven U. Teitelbaum
Partnerships
William B. Brannan
Patrick C. Gallagher
Pass-Through Entities

Reorganizations
Dale L. Ponikvar
Diana L, Wollman
Sgcuritizations and Structured
Finance .
Robert T. Smith.
Paul R. Wysocki
Tax Accounting
Yaron Z. Heich
Marc L. Silberberg
Tax Exempt Bonds
Linda L. D'Onotrio
ohn T. Lutz
Tax Exempt Entities
Dickson G. Brown
Michelle P, Scoft
Tax Policy
M. Carr Ferguson
David S. Miffer
U.S. Activities of Foreign

Tax?a ers
S ugn E. Leblang
Emily McMahon

MEMBERS-AT-LARGE OF EXECUTIVE COMMITTEE

Edward E. Gonzalez
Alysse Grossman
Kenneth H. Heitner
Thomas A. Humphreys
Sherwin Kamin

Katherine M. Bristor
Willlam G. Cavanagh
Benjamin J. Cohen
Gary M. Friedman
Karen Gilbreath

The Honorable Pamela F. Olson
Assistant Secretary (Tax Policy)
Department of the Treasury
Room 3120 MT

1500 Pennsylvania Avenue, N.W.
Washington, DC 20220

Robert E. Wenzel

Acting Commissioner

Internal Revenue Service

Room 3000 IR

1111 Constitution Avenue, N.W.
Washington, DC 20224

Charles |. Kingson
James A. Locke

Donald C. Lubick
James Ross Macdonald
Charles Morgan

Re: Report on Recent Tax Shelter Regulations
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January 7, 2003

I am pleased to submit the New York State Bar Association’s Report
No. 1025, which comments on the temporary and proposed tax shelter
regulations issued on October 22, 2002 (the “New Regulations”). The New
Regulations substantially revise the rules relating to disclosure by taxpayers,
and list maintenance by promoters, with respect to potentially abusive tax
shelter transactions. The prior disclosure and list maintenance regimes had
employed a technically complex set of filters for identifying potentially
abusive transactions. In practice, this approach had produced a disappointing
paucity of disclosure, due at least in part to the presence of subjective
elements that permitted taxpayers and promoters to rationalize nondisclosure.
The New Regulations aim for a more objective approach to identifying

potentially abusive transactions.

We support the efforts of the Treasury and the IRS to address the
shortcomings of the prior tax shelter regulations. As we have noted in our
previous submissions on tax shelters, we believe that enhanced disclosure is
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an important element in combating the tax shelter problem. However, the
New Regulations cannot, by themselves, solve the tax shelter problem. The
solution requires a number of elements, including legislation, more
significant sanctions, revisions to the rules of conduct before the IRS
(Circular 230) and the commitment of additional resources by Congress and
the IRS. It also requires an adjustment in the attitude of some taxpayers
toward their tax-paying responsibilities, an adjustment that the New
Regulations should encourage.

While we are generally supportive of the New Regulations, we
suggest consideration of a number of changes to limit the burdens that will
arise from using objective categories that sweep in non-tax-motivated
transactions. The recommendations presented in the report include:

1. clarifying the meaning of “transaction” for purposes of
the New Regulations;

2. clarifying the meaning of “participation” in a
reportable transaction for purposes of the New
Regulations;

3. limiting flow-through reporting requirements (for

partners, beneficiaries, or shareholders) with respect to
reportable transactions entered into by partnerships,
trusts and S corporations;

4. clarifying and possibly modifying the application of
the New Regulations to foreign corporations and their
shareholders;

5. providing a periodic composite summary of Listed
Transactions, and more regularly including in
published guidance identifying a Listed Transaction a
description of “substantially similar” characteristics;

6. modifying the confidentiality safe harbor to make it
more workable, including providing a safe harbor for
typical M&A confidentiality agreements and clarifying
the treatment of “exclusivity” arrangements;

7. clarifying and expanding the exceptions to the
contractual protection category;

8. clarifying the meaning of “reasonably expected losses”
and providing additional exceptions to the loss
category;



9. simplifying the application of the book-tax difference
category, and substantially expanding the exceptions to
this category;

10.  providing an exception under the brief holding period
category (similar to the provisions of section
901(k)(4)) for certain credits claimed by securities
dealers;

11.  raising the threshold for fees that trigger the
requirement to maintain investor lists to $250,000
unless all taxpayers are individuals; and

12. limiting application of the requirement to maintain
investor lists to persons who make material statements
regarding the tax consequences of the transaction.

Please feel free to contact the undersigned if you wish to discuss any

of our suggestions or any other issues relating to the New Regulations.
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