il
iiill

New York State Bar Association

NYSBA . ) § e . .
D25 Yflrwras One Elk Street, Albany, New York 12207 » 518/463-3200 » http:/ /www.nysba.org
TAX SECTION MEMBERS-AT-LARGE OF EXECUTIVE COMMITTEE

2002-2003 Executive Commilfae

SMI:!LEL J. DICH

Davis Polk & Wardwell
450 Lemangion Avenue
Mew rom NY 10017
214504037

ANDREW N. BERG
Fimst Vice-Char
21605628

LEWIS FL STEINBERG
Swcand Vice-Chair
212474-16565

DAVID P H.H.FIITDH

Sapry
212 Etﬁm%
COMMITTEE CHAIRS:

Bankruptey and Dp-etahng Losges

|Ed.'lr3.'l":l M. G
Ea:nl.'all:rahuﬂ anl:l annst Racovery
Divid W. Maya
AlaryJ, Tarr
Character, Gaing & Losses
Lisa & Leny

Erica W, Mganhuis

Col mm action & Procedurs

-.,,'n.:'“ ] Fird,
Armcld Y, Kol
-..nnsuhdalaﬁ ehurns.
Jonatan Kushner
S8l Sichansisin
ratsone
athieen L. Ferrel
. ..dl ;"Dl.'.a"?rz
I'I'%:-\]'Bﬂ i}

Ardew '-".' ‘:‘-h.r!r‘i
Eslgl.eE- and Trusis

Financial Ingtruments
chast 5. Farbes
Dienvid M. Schizar .
Financlal Intermediaries
Peter H. Blesaing
Ardrew P. Solomon
Foraign Activiies of L5,
Tax, g’
Kimbedy 5. Blanchard
[iawid Sicular
individuals
Barbara T, Kaplan
Shery 5, Kraus
Wultisiafe Tax |ssucs
Eobad E, Brawn
Faud H, Comeau
Wew York City Taxes
wbert J. Lavinschn
William H. Randolph
How York Stata Franchise and
Income Taves
Maria T, Jones
Arfwur B. Rosan
How Yark Rata Sales and Misc.
fallis L. Hyans
Steven U, Tailelaum
Parnerships
'."l"'l'.:'l H. Brannen
Pafrick C., Gallagher
Pasi Thrn hEni [

Ellot Pisam
ergan.i:mlona

[ida L. Porikvar

Deana L. Wllman
Becuritizatlons and Structured
Fiagnce

l-u:tlal‘n Cmilh

Paid B, Wystes
TEI -I’IEL':I!II.IFI

F-'M,l ,,-Ih: hery
Tax E:an‘u;ﬂ Bunds
Ln":x’:,_ [ .."'li1rr.

John
Tax I:xtmpl E|'|I:|I|=:|.
[eksan 3 i3 ‘\.I,w

Fichalle B- Soatt
Tex Polle

M. Carf Fermuson
Dzt 5. Wlifar
LS. Mtn'lhes of Fosilan
Tex
Shugn ‘-. Lehlang
Emily Mehanon

Katharine M. Bnglor Edward E. Gonzaez
Willizm G Cewanagh Aygae Brossman

Banjarmin J. Cohert Kannath H. Heitnar
Gary M. Frisdran

Karen Gihreath Sharwin Kzmin

The Honorable PamelaF. Olson
Assistant Secretary (Tax Policy)
Department of the Treasury
Room 3120 MT

1500 Pennsylvania Avenue, N.W.

Washington, DC 20220

Mark W. Everson
Commissioner

Internal Revenue Service

Room 3000 IR

1111 Constitution Avenue, N.W.
Washington, DC 20224

Charks L Krion
James & Locke
Donald C. Lubick
Thimas A, Humphraes James Ans: Macdorald
Crarlea Wasgan

Debosah L. Pad
Els | Roarmer
Suari L Fiosow
Leslie B. Samusls
Dirvid H. Schnabal

Efizabeth A. Smih Gordan Warrke

Dara L, Trer David E. Wads

Eupene L, Vo Wickar fomara
May 21, 2003

Dear Assistant Secretary Olson and Commissioner Everson:

| am pleased to enclose New York State Bar Association Tax Section
Report No. 1032, concerning the proposed clarification of the economic
substance doctrine. This Report sets forth comments of the New York State
Bar Association Tax Section on the “Clarification of Economic Substance’
provisions of the Jobs and Growth Reconciliation Tax Act of 2003, as
reported by the Senate Finance Committee on May 8, 2003, and passed by the
Senate on May 16, 2003, * and the nearly identical provisions of the CARE
ACT of 2003, passed by the Senate on April 9, 2003 (the “Acts’). This
provision is one of a number of proposals designed to target abusive tax

shelter transactions.

1 Title 111, Subtitle A, Section301. The final print of the Bill was not

available at the time this Report was prepared.
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The New York State Bar Association Tax Section has consistently
supported administrative and legislative efforts to deal with the problems of
corporate and other tax shelters through a number of letters and reports we
have submitted during the past several years. As set out in our prior reports,
we believe the fundamental problem lies with the current penalty regime,
which effectively permits lawyers to write “get out of penalties free” opinions.
This skews the calculus of taxpayers decisions relating to aggressive
transactions. We have long supported increased strict liability penalties for
tax shelters that could not be avoided through reasonable cause/legal opinion
outs.

In addition to favoring increased penalties, we support, in principle,
Congressional efforts to bolster the arsenal of the Treasury and the IRS in
dealing with inappropriate transactions through specific changes in
substantive law. Many tax shelters use common techniques (such as carrying
over high-basis assets to new taxpayers) that can appropriately be curbed
through legislation. We note the Proposed Legislation contains a number of
specific targeted provisions that we could support, subject to technical
comments.

We strongly believe, however, that the proposed codification of the
economic substance doctrine is a serious mistake. The economic substance
and business purpose doctrines are rules of statutory interpretation devel oped
by the courts over the last 70 years. These doctrines are classic examples of
judicially developed “common law” rules of statutory interpretation. As
developed by the courts, the doctrines are applied with flexibility based upon
the specific facts of the case and in light of the specific statutory provisionsin
issue. While there may be an occasional questionable decision in favor of the
taxpayer, by and large courts generally come to the right result from a tax
policy standpoint.

Attempting to codify judicialy developed rules of statutory
interpretation, while well-intentioned, would create serious uncertainty in
many legitimate business transactions.



Many abusive transactions rely upon hyper-technical readings of the
Code that lead to absurd results. Many of these transactions are already
highly vulnerable to IRS attack under the economic substance ard business
purpose doctrines. The Proposed Legidation purportedly “clarifies’ the
application of the economic substance doctrine. In so doing, however, it
imposes certain conditions, which on their face would not be met by many
transactions that all would agree are unobjectionable. Our Report contains an
appendix with a large number of examples of straightforward non-abusive
transactions, clearly permitted under current law, which are called into
guestion by this legidlation. While we expect that the drafters did not intend
to change the results in a number of these examples, we have no way of
knowing that from the text of the bill and accompanying explanation.

While it is true that Treasury and IRS could ameliorate the impact of
the Proposed Legidation on legitimate transactions through issuance of rules
and regulations, in our view this is a near impossible task. It is also unfair to
have the legislation become effective in aform that is overbroad subject to the
later adoption of remedial measures.

For the foregoing reasons, the New York State Bar Association Tax
Section continues to support ongoing efforts to deal with abusive tax shelters
but strongly opposes the codification of the economic substance doctrine.

The Report aso contains certain other recommendations including
alternative provisions and, if codification in inevitable, certain suggestions.



As aways, we are pleased to assist Congress, Treasury and IRS in any
way that we can.

Respectfully submitted,
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Andrew N. Berg
Chair

cc.  Jeffrey H. Paravano (Senior Advisor to Assistant Secretary)
Eric Solomon (Deputy Assistant Secretary for Regulatory Affairs)
B. John Williams, Jr. (Chief Counsel)
Gary B. Wilcox (Deputy Chief Counsel-Technical)
William P. O’ Shea (Acting Associate Chief Counsel-Passthroughs
(and Special Industries)






