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October 29, 2003

The Honorable Pamela F. Olson
Assistant Secretary (Tax Policy)
Department of the Treasury
Room 3120 MT

1500 Pennsylvania Avenue, N.W.
Washington, D.C. 20220

Mark W. Everson
Commissioner

Internal Revenue Service

Room 3000 IR

1111 Constitution Avenue, N.W.
Washington, D.C. 20224

Dear Assistant Secretary Olson and Commissioner Everson:

| am pleased to submit the New York State Bar Association Tax
Section’s Report No. 1043 on the U.S. Federal Income Tax Treatment of
Reorganizations Involving Insolvent Subsidiaries. The exclusive focus of this
report is on out of bankruptcy mergers of domestic or foreign corporate
subsidiaries.

The report analyzes both “upstream” and “sideways’ restructurings.
The report offers suggestions relating to current law and regulations designed
to promote greater flexibility for insolvent subsidiaries to undergo business
motivated reorganizations. The report is limited to upstream and sideways
reorganizations -- downstream transactions, acquisitions of solvent
corporations, potential 351 transactions and the like are not considered.

The report sets forth the following objectives as touchstones for its
recommendations: (i) providing clarity, (i) facilitating business motivated
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restructurings, (iii) limiting opportunities to duplicate or accelerate losses, and
(iv) promoting consistency. In furtherance of these objectives, the following
recommendations are made.

With respect to upstream restructurings of insolvent companies the
report supports maintaining curent law which precludes qualification as a
liquidation under Section 332. In a consolidated group, we suggest that for
purposes of determining qualification as a reorganization, the parent
corporation be treated as having contributed any intercompany debt to the
subsidiary’s capital immediately before the reorganization in a separate
transaction. This would facilitate satisfaction of the continuity of interest
requirement. Current law requirements concerning business purpose and
continuity of business enterprise would, under this proposa, remain
unchanged.

Concerning sideways reorganizations within a consolidated group, the
report recommends that such transactions generaly be treated as tax free
reorganizations. As with upstream reorganizations, the report recommends
that mechanically the parent corporation be considered as having contributed
any intercompany debt to the insolvent subsidiaries capital immediately
before the reorganization transaction in a separate transaction. The
recommendations concerning continuity of interest, business purpose and
continuity of business enterprise would be the same as in the case of upstream
reorganizations.

Concerning both upstream and sideways mergers of non-consolidated
corporations, the report suggests an elective regime that would permit tax free
reorganization treatment provided al parties to the
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transaction so elected and agreed to report the transaction consistently with
the election. In addition to anti-abuse rules, we also recommend that where
no eection is made and a worthless stock deduction is claimed, regulations
should provide that carryover tax attributes be subject to limitation under
section 382.

Respectfully submitted,

A3

Andrew N. Berg
Chair

cC: Eric Solomon, Deputy Assistant Secretary, Regulatory Affairs,
Department of Treasury
Helen M. Hubbard, Tax Legidative Counsel, Department of Treasury

William F. Sweetnam, Jr., Benefits Tax Counsel, Department of
Treasury

Emily A. Parker, Acting Chief Counsel, Internal Revenue Service

Gary Wilcox, Deputy Chief Counsel (Technical), Internal Revenue
Service

William D. Alexander, Associate Chief Counsel (Corporate),
Internal Revenue Service



