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tax”. The rules described in the Notice that relate primarily to section 721 are generally effective
as of August 6, 2015. The Notice also states that Treasury and the IRS will issue regulations
under section 482 to address transfers of appreciated property on other than arm’s-length terms.
These regulations as well as certain additional reporting requirements will be effective upon the
issuance as specified in the regulations.

In this Report we address the portion of the Notice that relates to the provisions of
Subchapter K. We intend to address the Notice’s provisions relating to section 482 in a
subsequent report.

We support the Treasury and the Internal Revenue Service in their efforts to provide rules
limiting the ability of taxpayers to escape recognition of the built—in gain with respect to
appreciated property contributed to a partnership with foreign related partners. In particular, we
agree with the Treasury and the IRS that it is appropriate to require the use of the remedial
allocation method under section 704(c) in these transactions in order for a taxpayer to avoid
immediate recognition of the built-in gain on contributed property. Use of the remedial
allocation method will generally insure that the contributing partner will ultimately recognize the
build-in gain over a reasonable time period.

Our comments are intended to support that effort and include a number of suggestions
intended to focus the rules on abusive situations while not interfering with legitimate business
transactions. Our principal recommendations are following:

1. Regulations should be issued promptly in temporary and proposed form.
Because the Notice is currently effective, there is a critical need for guidance to permit taxpayers
to proceed with transactions that are motivated by legitimate business needs and to be able to
determine the tax consequences of those transactions.

2. While we generally support the rules setting forth the partnerships to be
covered, we believe the definition of a Section 721(c) Partnership should exclude those
partnerships in which there is limited or no opportunity for abuse. These exempted partnerships
would include partnerships where all or substantially all of the income is effectively connected
income or where there is a relatively small interest held by related foreign partners and there is
also a sufficient economic interest of an unrelated party with an adverse tax interest to prevent a
shifting of built-in gain.

3. We recommend that the rules governing the Gain Deferral Method should
be revised.

@) We believe that the regulations should replace the proportionate allocation
rule with an anti-abuse rule, under which allocations would be presumed to be abusive in
any taxable year if either (i) the U.S. transferor’s distributive share of partnership income
is not at least equal to the difference between the Section 704(b) depreciation or
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amortization from the Section 721(c) property and the tax depreciation or amortization
with respect to such property (such difference, the “Minimum Inclusion Amount™) or

(i) the U.S. transferor’s distributive share of partnership income does not exceed its share
of Section 704(b) income by an amount at least equal to the Minimum Inclusion Amount.
The presumption can be overcome if the U.S. transferor can establish that the failure to
meet the tests was attributable to unforeseen events or circumstances.

(b) To the extent that the proportionate allocation rule is retained in the
regulations as a requirement under the Gain Deferral Method, the application of the rule
should be clarified through examples and the rule should have certain exceptions. For
example, certain regulatory allocations (e.g., allocations of creditable foreign tax
expenditures) should generally not cause violations of the rule

(©) Finally, the rules need to address the interaction between the Gain Deferral
Method’s required use of the remedial allocation method under section 704(c) and the
anti-churning rules under section 197.

4. While we support defining Acceleration Events broadly to include any
transaction that would avoid or defer recognition of the built-in gain, the regulations should
contain certain limits and exceptions. For example, partnership terminations under section
708(b)(1)(B) should not generally cause an Acceleration Event. In addition, the amount of built-
in gain recognized as a result of an Acceleration Event should be limited to the amount of the
positive basis adjustments under section 734 made with respect to the Section 721(c) property,
rather than the entire remaining built-in gain. Certain members also believe that a distribution of
the Section 721(c) property to an unrelated partner should not be an Acceleration Event.

5. We support enhanced reporting requirements and suggest that the
reporting rules require detailed disclosure of the value, method used to determine value and the
basis of computation of the remedial allocation method for property contributed with built-in
gain.

We appreciate your consideration of our recommendations. If you have any questions or
comments on this report, please feel free to contact us and we would be happy to assist in any
way.

Respectfully submitted,

David R. Sicular
Chair
Enclosure
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