NYSBA

Illll NEW YORK STATE BAR ASSOCIATION

One Elk Street, Albany, New York 12207 PH 518.463.3200 www.nysba.org

TAX SECTION

2016-2017 Executive Committee

STEPHEN B. LAND
Chair
Duval & Stachenfeld LLP
555 Madison Avenue
New York, NY 10022
212/692-5991
MICHAEL S. FARBER
First Vice-Chair
212/450-4704
KAREN GILBREATH SOWELL
Second Vice-Chair
202/327-8747
DEBORAH L. PAUL
Secretary
212/403-1300
COMMITTEE CHAIRS:
Bankruptcy and Operating Losses
Stuart J. Goldring
David W. Mayo
Compliance, Practice & Procedure
Elliot Pisem
Bryan C. Skarlatos
Consolidated Returns
Andrew H. Braiterman
Kathleen L. Ferrell
Corporations
Linda Z. Swartz
Gordon E. Warnke
Cross-Border Capital Markets
David M. Schizer
Andrew R. Walker
Cross-Border M&A
Yaron Z. Reich
Ansgar A. Simon
Employee Benefits
Lawrence K. Cagney
Eric W. Hilfers
Estates and Trusts
Alan S. Halperin
Joseph Septimus
Financial Instruments
Lucy W. Farr
William L. McRae
“Inbound” U.S. Activities of Foreign
Taxpayers
Peter J. Connors
Peter F.G. Schuur
Individuals
Steven A. Dean
Sherry S. Kraus
Investment Funds
John C. Hart
Amanda H. Nussbaum
New York City Taxes
Maria T. Jones
Irwin M. Slomka
New York State Taxes
Paul R. Comeau
Arthur R. Rosen
“Outbound” Foreign Activities of
U.S. Taxpayers
Andrew P. Solomon
Philip R. Wagman
Partnerships
Marcy G. Geller
Eric B. Sloan
Pass-Through Entities
James R. Brown
Edward E. Gonzalez
Real Property
Robert Cassanos
Phillip J. Gall
Reorganizations
Neil J. Barr
Peter A. Furci

Securitizations and Structured Finance

John T. Lutz

W. Kirk Wallace
Spin Offs

Lawrence M. Garrett

Joshua M. Holmes
Tax Exempt Entities

Stuart L. Rosow

Richard R. Upton

Treaties and Intergovernmental Agree-

ments
Lee E. Allison
David R. Hardy

MEMBERS-AT-LARGE OF EXECUTIVE COMMITTEE:

William D. Alexander Jason R. Factor Amy Heller Joel Scharfstein
Megan L. Brackney Robert C. Fleder Elizabeth T. Kessenides  Eric Solomon
Daniel M. Dunn Joshua E. Gewolb Richard M. Nugent Jack Trachtenberg

March 8, 2016

The Honorable Jerry Boone

Commissioner

New York State Department of Taxation and Finance
W.A. Harriman Campus, Building 9

Albany, NY 12227

Re: Report No. 1339 on Draft Business Apportionment Factor
Regulations

Dear Commissioner Boone:

I am pleased to submit this report of the Tax Section of the New York
State Bar Association commenting on draft regulations under Article 9-A re-
lating to the apportionment of receipts from the provision of “other services
and other business activities” and sales and licenses of digital products. The
draft regulations provide guidance regarding provisions in the 2014 and 2015
New York State budget legislation, which went into effect for tax years be-
ginning on or after January 1, 2015.

The report makes various recommendations regarding the draft regu-
lations, including in the following areas: (1) the due diligence and document
retention requirements; (2) application of the sourcing hierarchies where
there is a presumption; (3) commingled receipts; (4) the rules for using rea-
sonable approximations to determine where a customer receives the benefit
of a service; (5) individual versus business customers; (6) the rules for using
the apportionment fraction from a preceding taxable year; (7) intermediary
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transactions; (8) the definition of digital product; and (9) the rules for primary use location
and where digital products are received.

We commend the Department of Taxation and Finance on preparing generally clear
and comprehensive guidance for businesses and practitioners in this entirely new area of
the Tax Law. Our comments and recommendations are aimed at helping the Department
administer a workable corporate income tax by providing clear rules, presumptions and safe
harbors that taxpayers can rely upon in preparing their returns. We belive this is particularly
important in light of the shift to a market-based receipts factor sourcing regime. This new
regime will require taxpayers to fulfill their reporting obligations based on information re-
garding their customers, which may not be readily available or known to the taxpayer.

We appreciate your consideration of these recommendations. If you have any ques-
tions or comments regarding this report, please feel free to contact us and we will be
pleased to discuss our comments or assist in any other way we can.

Respectfully submitted,

77 25 o
(-/f_// /e P W’Z///

Stephen B. Land
Chair

cc: Nonie Manion
Executive Deputy Commissioner

Robert D. Plattner
Deputy Commissioner
Office of Tax Policy Analysis

Amanda Hiller
Deputy Commissioner and Counsel
Office of Counsel

Deborah Liebman
Deputy Counsel
Office of Counsel



