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The Honorable David Kautter 
Assistant Secretary (Tax Policy) 
Department of the Treasury  
1500 Pennsylvania Avenue, NW 
Washington, DC 20220 
 
The Honorable William M. Paul 
Principal Deputy Chief Counsel and 
Deputy Chief Counsel (Technical) 
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20224 
 

 
 

The Honorable David Kautter 
Acting Commissioner 
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20224 
 
 

Re: Report No. 1384 on the Treatment of Share Repurchases under 
Section 355(e) 

Dear Messrs. Kautter and Paul: 

I am pleased to submit the attached report of the Tax Section of the 
New York State Bar Association. The report addresses repurchases made 
by a public corporation on the open market, in an accelerated share 
repurchase (“ASR”) program, or through a self-tender generally open to all 
shareholders (“Public Share Repurchases”).  As described below, the report 
recommends that the Treasury Department and the Internal Revenue 
Service publish a revenue ruling providing certain counting conventions for 
measuring the shift in ownership for purposes of Section 355(e) of the 
Internal Revenue Code resulting from Public Share Repurchases. 

Specifically, we make the following recommendations: 

1. To the extent share repurchases by a distributing corporation or a 
controlled corporation are part of a plan (or series of related transactions) 
including a distribution otherwise qualifying under Section 355, such 
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repurchases will be treated as being made on a pro rata basis from all shareholders 
of the repurchasing corporation holding shares of the same class of stock, other than 
(a) “ten-percent shareholders” within the meaning of Treasury Regulations Section 
1.355-7(h)(14) or (b) “controlling shareholders” within the meaning of Treasury 
Regulations Section 1.355-7(h)(3) (shareholders other than those described in 
clauses (a) and (b), “Public Shareholders”), if the following criteria are satisfied:  
(i) the class of shares from which the repurchases are made is widely held and listed 
on an established market  and  (ii) the repurchases are made in the open market, 
through an ASR program, or through a tender offer generally open to all Public 
Shareholders. Finally, where such repurchases are made pursuant to an agreement, 
understanding, or arrangement (an “AUA”) designed to increase or decrease the 
ownership percentage of any particular shareholder or group of shareholders, 
including holders of another class of stock, or where there is actual knowledge 
regarding the extent of participation by any particular shareholder or group of 
shareholders, including holders of another class of stock, the AUA or actual 
knowledge will be taken into account in measuring the shift in ownership for 
Section 355(e) purposes resulting from the Public Share Repurchases. 

2. Any direct or indirect increase in the percentage of either voting power or value of 
the stock of a repurchasing corporation held by a shareholder by virtue of a Public 
Share Repurchase will be taken into account for purposes of Section 355(e) only 
after reducing such increase for any direct or indirect decrease in such percentage 
interest resulting from any repurchase or any disposition of stock by such 
shareholder or issuance of stock by the repurchasing corporation that is part of a 
plan (or series of related transactions) with the Section 355 distribution (i.e., 
netting).  Netting would be permitted over a defined testing period or, under an 
alternative approach, where either (a) two or more transactions are reasonably 
proximate to each other or (b) at the time of the first transaction, there is an AUA 
for the second transaction to occur. 

3. The effect of a repurchase would be taken into account under Section 355(e) only to 
the extent such repurchase was otherwise treated for purposes of Section 355(e) as 
part of a plan (or series of related transactions) with a distribution. 
We appreciate your consideration of our recommendations. If you have any 

questions or comments regarding this report, please feel free to contact us and we will be 
glad to discuss or assist in any way. 

Respectfully submitted, 

 
Michael Farber 
Chair 

Attachment 
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cc: Dana L. Trier 
Deputy Assistant Secretary (Tax Policy) 
Department of the Treasury 
 
Thomas C. West 
Tax Legislative Counsel 
Department of the Treasury 
 
Krishna Vallabhaneni 
Deputy Tax Legislative Counsel 
Department of the Treasury 
 
Robert H. Wellen 
Associate Chief Counsel (Corporate) 
Internal Revenue Service 
 


