
 

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N      One Elk Street, Albany, New York 12207 PH 518.463.3200 www.nysba.org
  

 
 
 
 
 
 
 

 

STEPHEN B. LAND 
Chair 
Duval & Stachenfeld LLP 
555 Madison Avenue 
New York, NY 10022 
212/692-5991 

MICHAEL S. FARBER 
First Vice-Chair 
212/450-4704 

KAREN GILBREATH SOWELL 
Second Vice-Chair 
202/327-8747 

DEBORAH L. PAUL 
 Secretary 
 212/403-1300 
COMMITTEE CHAIRS: 
Bankruptcy and Operating Losses 

Stuart J. Goldring 
 David W. Mayo 
Compliance, Practice & Procedure 

Elliot Pisem 
Bryan C. Skarlatos 

Consolidated Returns 
Andrew H. Braiterman 
Kathleen L. Ferrell 

Corporations 
 Linda Z. Swartz 

Gordon E. Warnke 
Cross-Border Capital Markets 

David M. Schizer 
Andrew R. Walker 

Cross-Border M&A 
Yaron Z. Reich 

 Ansgar A. Simon 
Employee Benefits 

Lawrence K. Cagney 
Eric W. Hilfers 

Estates and Trusts 
Alan S. Halperin 
Joseph Septimus 

Financial Instruments 
Lucy W. Farr 
William L. McRae 

“Inbound” U.S. Activities of Foreign 
Taxpayers 
Peter J. Connors 
Peter F.G. Schuur 

Individuals 
 Steven A. Dean 

Sherry S. Kraus 
Investment Funds 
 John C. Hart 

Amanda H. Nussbaum 
New York City Taxes 

Maria T. Jones 
Irwin M. Slomka 

New York State Taxes 
Paul R. Comeau 
Arthur R. Rosen 

“Outbound” Foreign Activities of 
U.S. Taxpayers 
Andrew P. Solomon 
Philip R. Wagman 

Partnerships 
Marcy G. Geller 
Eric B. Sloan 

Pass-Through Entities 
James R. Brown 
Edward E. Gonzalez 

Real Property 
Robert Cassanos 

 Phillip J. Gall 
Reorganizations 

Neil J. Barr 
Peter A. Furci 

Securitizations and Structured Finance 
John T. Lutz 
W. Kirk Wallace 

Spin Offs 
Lawrence M. Garrett 
Joshua M. Holmes  

Tax Exempt Entities 
Stuart L. Rosow 
Richard R. Upton 

Treaties and Intergovernmental  
Agreements 
Lee E. Allison 
David R. Hardy 

 
  
 

 
 

FORMER CHAIRS OF SECTION: 
Peter L. Faber Herbert L. Camp Carolyn Joy Lee Andrew N. Berg Peter H. Blessing 
Alfred D. Youngwood William L. Burke Richard L. Reinhold Lewis R. Steinberg Jodi J. Schwartz 
Gordon D. Henderson Arthur A. Feder Steven C. Todrys David P. Hariton Andrew W. Needham 
David Sachs James M. Peaslee Harold R. Handler Kimberly S. Blanchard 

 
Diana L. Wollman 

J. Roger Mentz John A. Corry Robert H. Scarborough Patrick C. Gallagher David H. Schnabel 
Willard B. Taylor Peter C. Canellos Robert A. Jacobs David S. Miller David R. Sicular 
Richard J. Hiegel Michael L. Schler Samuel J. Dimon Erika W. Nijenhuis  

     

 

MEMBERS-AT-LARGE OF EXECUTIVE COMMITTEE: 
William D. Alexander Robert C. Fleder 

 
 

Elizabeth T. Kessenides Stephen E. Shay 
Megan L. Brackney Joshua E. Gewolb 

 
 
 

Richard M. Nugent Eric Solomon 
Daniel M. Dunn 
 

Amy Heller Joel Scharfstein 
 

Jack Trachtenberg 
Jason R. Factor    

 

TAX SECTION 
2016-2017 Executive Committee 

 

Report No. 1364 
January 23, 2017 

The Honorable Thomas C. West 
Acting Ass’t Secretary (Tax Policy) 
Department of the Treasury 
1500 Pennsylvania Avenue, NW 
Washington, DC 20220 

The Honorable John Koskinen 
Commissioner 
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20224 

The Honorable William M. Paul 
Acting Chief Counsel 
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20224 

 

Re:  Proposed Section 2801 Regulations 

Dear Messrs. West, Koskinen, and Paul: 

I am pleased to submit the attached report of the Tax Section in re-
sponse to the Treasury Department’s request for comments on proposed 
regulations under section 2801 (the “proposed regulations”).   

The proposed regulations generally are relevant to individuals who 
cease to be U.S. citizens or long-term lawful permanent residents of the 
United States on or after June 17, 2008 and who have incomes or net 
worths in excess of certain thresholds or who are unable to certify compli-
ance with their U.S. tax obligations (“covered expatriates”). In particular, 
the proposed regulations address the succession tax on imposed on U.S. 
citizens and residents and domestic trusts that directly or indirectly receive 



The Honorable Thomas C. West January 23, 2017 
The Honorable John Koskinen 
The Honorable William M. Paul 

2 
 

gifts or bequests from covered expatriates (“covered gifts” or “covered bequests”).  

Our principal recommendations to the proposed regulations are as follows: 

1. Timing and Value of Covered Gifts and Bequests 

Because section 2801 imports principles of the gift tax (a tax that is paid by donor) and 
principles of the estate tax (a tax that is a paid by a decedent’s estate prior to the distribution of 
property to the decedent’s heirs) and seeks to apply these principles to a tax that is borne by re-
cipients of gifts and bequests, a recipient of a covered gift or a covered bequest may be subject to 
tax under section 2801 on an amount in excess of the value of the property received and at a time 
when the recipient’s interest in the property is not yet possessory. We suggest that the regulations 
be modified to allow a U.S. recipient of a covered gift or bequest to defer payment of the section 
2801 tax, with an interest charge, until the recipient’s interest in the gift or bequest becomes pos-
sessory. We also suggest that the amount of the tax and interest payable by the recipient be 
capped at the value of the property he or she ultimately receives.  

2. Indirect Gifts and Bequests 

The section 2801 tax applies to gifts and bequests acquired indirectly as well as directly 
from a covered expatriate. The proposed regulations provide examples of when an indirect cov-
ered gift or bequest would be considered to occur. We suggest that these examples be modified 
to clarify the scope of indirect gifts and bequests to which the regulations apply. The proposed 
regulations also include language that, read literally, could result in any transfer received by a 
U.S. individual being treated as a covered gift or bequest. We recommend that this language be 
modified to incorporate rules similar to those described in Regulations under sections 643(h) and 
679, which were also adopted to address a concern that intermediaries would be used to avoid 
tax. 

3. Section 2801 and Treaties 

The proposed regulations suggest that the application of section 2801 may be impacted 
by existing gift and estate tax treaties, but do not provide particular guidance as to the relation-
ship between section 2801 and treaties. We recommend that the final regulations clarify the 
interaction between section 2801 and existing gift and estate tax treaties. 
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4. Basis Adjustment for Section 2801 Tax Paid 

The proposed regulations state that section 1015(d), which provides a basis adjustment to 
property received by gift to reflect gift tax paid, does not apply to adjust the basis of a covered 
gift to reflect tax paid under section 2801. We suggest that the regulations clarify that the inap-
plicability of section 1015(d) does not preclude an adjustment to the basis of a covered gift for 
taxes paid under section 2801, because the basis of property acquired by way of a covered gift 
may be increased under section 164.  

5. Defining “Distributions” from Foreign Trusts 

Under the proposed regulations, a distribution from a non-electing foreign trust to a U.S. 
recipient is subject to the section 2801 tax if the distribution is attributable to one or more cov-
ered gifts or bequests received by the foreign trust. We suggest that the regulations be modified 
to clarify the circumstances under which property transferred to a U.S. recipient by reason of the 
exercise or release of a general power of appointment will be subject to tax under section 2801.  

6. Determining the Amount Attributable to a Covered Gift or Bequest or a  
Distribution from a Foreign Trust 

Based on the proposed regulations, if a portion of the contributions made to a non-
electing foreign trust are covered gifts or bequests, a portion of each distribution from the foreign 
trust to a U.S. recipient is subject to the section 2801 tax. In circumstances where a covered ex-
patriate’s contributions to a foreign trust can be traced to specific assets, we recommend that the 
regulations permit the trustees to separately account for the portion of the trust comprising these 
assets.  

7. Marital and Charitable Transfers and Foreign Trusts 

Section 2801(e)(3) provides an exception to covered gift or bequest treatment for trans-
fers that would qualify for the marital or charitable deduction if the donor or decedent were a 
U.S. person. Given the statutory construct, we recommend that the determination of whether the 
marital or charitable exception applies be made at the time that a distribution is made from a for-
eign trust to a U.S. citizen or resident spouse of the donor or decedent or to a U.S. charitable 
organization.  
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8. Deduction for 2801 Tax Paid on Distribution from a Foreign Trust 

Under the proposed regulations, a U.S. recipient of a distribution from a foreign trust is 
allowed a deduction under section 164 in the year in which the section 2801 tax is paid or ac-
crued. It seems that the section 2801 tax cannot be deducted against accumulated income of a 
trust that is distributed to a U.S. beneficiary. We suggest that Treasury modify the regulations so 
that the section 2801 tax may be deductible against an accumulation distribution. 

9. Treatment of Electing Foreign Trusts 

A foreign trust may elect to be treated as a domestic trust for purposes of section 2801 
(an “electing foreign trust”). An electing foreign trust is required to pay the section 2801 tax 
upon receipt of a covered gift or bequest. If the IRS disagrees with value of a covered gift or be-
quest or if the IRS otherwise disputes the amount of tax paid by the electing foreign trust, the 
proposed regulations require the trustee either to pay the disputed amount or forfeit the trust’s 
election to be treated as a domestic trust, without an opportunity for judicial review. We recom-
mend that Treasury modify the regulations to provide an opportunity for judicial and 
administrative review of the disputed amount of the section 2801 tax.  

10. Information Returns 

The proposed regulations require U.S. persons who receive covered gifts or bequests to 
file IRS Form 3520 in addition to Form 708. We suggest that Treasury reconsider the necessity 
of requiring both of these forms to be filed. If the regulations continue to require U.S. recipients 
of covered gifts or bequests to file Form 3520 in addition to Form 708, we recommend that the 
regulations at least clarify that the Form 3520 filing requirement extends only to the class of per-
sons for whom there is a statutory basis to require the filing of this form. 

11. Protective Form 708 

We recommend that a U.S. recipient of a gift, bequest or distribution from a foreign trust 
be able to file a protective Form 708 not only when the recipient is able to conclude that the 
transferor is not a covered expatriate and that the gift, bequest or trust distribution is not subject 
to the section 2801 tax, but also when the recipient has conducted a reasonably diligent investi-
gation and is unable to make a determination as to the transferor’s U.S. tax status.  
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We appreciate your consideration of our recommendations. If you have any questions or 
comments regarding this report, please feel free to contact us and we will be glad to discuss or 
assist in any way. 

Respectfully Submitted, 

 
Stephen B. Land 
Chair 

cc: Krishna Vallabhaneni 
Deputy Tax Legislative Counsel 
Department of the Treasury 

 
Catherine P. Hughes 
Attorney-Advisor 
Department of the Treasury 
 
Marjorie A. Rollinson 
Associate Chief Counsel (International) 
Internal Revenue Service 
 

 Elizabeth V. Karzon 
Chief, Branch 1 (International) 
Internal Revenue Service 
 
Lara A. Banjanin 
Attorney, Branch 1 (International) 
Internal Revenue Service 
 
John P. Moriarty 
Acting Associate Chief Counsel (Pass-Throughs & Special Industries) 
Internal Revenue Service 
 
Melissa C. Liquerman 
Chief, Branch 4 (Pass-Throughs & Special Industries) 
Internal Revenue Service 
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Leslie H. Finlow 
Senior Technician Reviewer, Branch 4 (Pass-Throughs & Special Industries) 
Internal Revenue Service 
 
Karlene Lesho 
Senior Technician Reviewer, Branch 4 (Pass-Throughs & Special Industries) 
Internal Revenue Service 
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