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June 5,  2017 
 

The Honorable Thomas C. West  The Honorable John Koskinen 
Acting Assistant Secretary (Tax Policy) Commissioner 
Department of the Treasury  Internal Revenue Service 
1500 Pennsylvania Avenue, NW  1111 Constitution Avenue, NW 
Washington, DC 20220   Washington, DC 20224 
 
The Honorable William M. Paul 
Acting Chief Counsel 
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20224 
 
Re:   Report No. 1371 on Certain Corporate Reorganization Transactions 

Followed by “Same-State” Asset Drop-Downs 
 

Dear Messrs. West, Koskinen, and Paul: 
 

 I am pleased to submit the attached report of the Tax Section of the New 
York State Bar Association. The report comments on recent statements that the 
IRS may be considering whether certain corporate reorganization transactions 
followed by a “same-state” drop-down of assets should be characterized as a 
nonrealization event coupled with a taxable distribution of assets rather than as 
a reorganization within the purview of section 368 followed by a tax-free drop-
down of assets. 
 

 As discussed in greater detail in the attached report, we believe that the 
reorganization and nonrealization rules can best be harmonized by applying the 
step transaction rules under Treasury Regulations section 1.368-2(k) 
consistently for purposes of determining both reorganization and nonrealization 
status. Consistent with this recommendation, we think that if the first step of a 
transaction standing alone would result in realization in what is otherwise a 
reorganization transaction followed by an asset drop down to which Treasury
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Regulations section 1.368-2(k) would apply, then the transaction should be governed by the 
reorganization rules. 

Alternatively, if the government does not agree with our recommendation, and believes that 
nonrealization principles should instead be analyzed by looking at the overall transaction, then we 
recommend that nonrealization be articulated such that there is realization in any situation in which 
there is not complete identity of assets at the end of the transaction. We believe this is consistent with 
the nonrealization authorities discussed in detail in the report, which can be read as applying 
nonrealization in what is otherwise a reorganization transaction only when there is no change in a 
corporation’s assets or business as part of the transaction. 

Whichever approach the government chooses to follow, we urge the IRS to resume issuing private 
letter rulings in this area and otherwise to confirm that it will treat the transactions that are the subject 
of the report as reorganizations followed by asset drop-downs. 

    Sincerely, 

 
    Michael Farber, Chair 

Attachment 

cc: Krishna P. Vallabhaneni 
Deputy Tax Legislative Counsel 
Department of the Treasury 
 
Brett York 
Attorney Advisor (Tax) 
Department of the Treasury 
 
Robert H. Wellen 
Associate Chief Counsel (Corporate) 
Internal Revenue Service 
 
Alison G. Burns 
Deputy Associate Chief Counsel (Corporate) 
Internal Revenue Service 
 
Lisa A. Fuller 
Special Counsel, Office of Associate Chief Counsel (Corporate) 
Internal Revenue Service 
 


