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Solos and Small Firms: 
Survival 101

It may surprise you that solo and 
small firm attorneys constitute 
nearly 60% of State Bar member-

ship. And, given the widely reported 
trend that a growing number of attor-
neys are starting their own firms as a 
way to survive the economic down-
turn, we fully expect – and hope – to 
see this segment of our membership 
grow. 

Those of you who have been fly-
ing solo for years know that it can be 
extremely difficult to manage your 
practice, even when the economy is 
thriving. Those of you transitioning 
from large law firms and stepping out 
on your own for the first time are likely 
finding that hanging a shingle is a 
huge undertaking. It requires start-up 
funds, and loans may be hard to secure 
in this financial climate; and there is an 
increased exposure to risk that comes 
from broadening practice areas, which 
may be required to run a successful 
solo or small firm business. 

Whether you have been a solo prac-
titioner for two months or 20 years, the 
State Bar has tools that can help you 
succeed. We’re adding to our current 
offerings – which already include our 
online Solo and Small Firm Resource 
Center, located at www.nysba.org/
solo, and the blog Smallfirmville.com 
– so I am taking this opportunity to 
update you on our progress and share 
some new resources that are especially 
relevant to solo and small firm attor-
neys. 

Solo/Small Firm Report Approved
At its June meeting in Cooperstown, 
the House of Delegates approved the 
report and recommendations of the 
Special Committee on Solo and Small 
Firm Practice. This key report set forth 

several short-, mid- and long-term rec-
ommendations, which we are already 
implementing. The recommendations 
include making improvements to our 
Web site to ensure ease of access to 
our resources and tools; creating a 
permanent institutional home for solo 
and small firm practitioners within 
the State Bar; coordinating with our 
Law Practice Management Committee 
to develop a comprehensive database 
of print and online resources and to 
boost support in the areas of technol-
ogy and risk management; investi-
gating opportunities for discounted 
or free electronic legal research; and 
increasing the volume of educational 
programs and publications tailored 
to solos and small firms. I am grate-
ful for the committee’s work and its 
willingness to continue on for another 
year to oversee the realization of its 
recommendations. Rest assured that 
this report will not sit on a shelf and 
collect dust. Indeed, we have already 
made some progress. 

Check Out New Benefits
For starters, we have added a new and 
timely online member resource: the 
revised Power of Attorney form. On 
September 1, the Power of Attorney 
legislation becomes effective, requiring 
the use of a revised form. Earlier this 
year, we advocated for the extension 
of the effective date, which was origi-
nally set for March 1, 2009. The extra 
time has allowed lawyers to become 
educated about the change in the law 
and provided us with the opportunity 
to create a Power of Attorney form, 
which members can now download for 
free at www.nysba.org/poaform. The 
new form comports with the new law. 
It also contains some useful clauses, at 

the suggestion of our expert members 
who have reviewed the form, which 
can be added if needed. We continue 
to monitor the Legislature’s ongo-
ing consideration of several technical 
amendments to the statute, and we 
will modify the form pursuant to those 
changes as necessary. 

In addition, as I write this message, 
we are in the process of negotiating 
an exciting member discount on legal 
research from Westlaw. Beginning in 
September and running through the 
end of 2009, members at firms with one 
to five attorneys who do not currently 
subscribe to the Westlaw service will 
be able to save up to 50% off the cur-
rent retail rate – a savings of up to $100 
each month. We are also in the process 
of negotiating legal research benefit 
offers with other vendors, including 
LoisLaw. Reduced-cost legal research 
is one of the benefits members have 
requested, documented in the Solo 
and Small Firm Report noted above, 
and I am pleased that we can offer this 
benefit in 2009. Solo and small firm 
members are urged to take advantage 
of this benefit. The savings you realize 
will more than cover the cost of your 
dues.

PRESIDENT’S MESSAGE
MICHAEL E. GETNICK

MICHAEL E. GETNICK can be reached at 
mgetnick@nysba.org.
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at www.nysba.org/probono or contact 
our Pro Bono Department at probono@
nysba.org.

In addition, if you have donated 50 
or more hours this year to pro bono 
service, be sure to apply for the Empire 
State Counsel designation. In 2008, 
more than 1,300 members qualified for 
this honor, collectively donating more 
than 65,000 hours of legal services to 
the poor. The designation comes with a 
certificate, lapel pin, and listing on our 
Web site. All designees are honored 
during the Justice for All luncheon, 
held each year during Annual Meeting 
week. Help us top last year’s record 
participation.

The NYSBA Is Here to Help
Whether you take advantage of one 
or a combination of these member 
benefits, it is our hope that the end 
result will be that you can do more 
with less, boost your bottom line and 
move from surviving to thriving, even 
in this tough economy. And, we want 
to ensure that financial hardship does 
not prevent our members from access-
ing these benefits. If your financial 
circumstances do not allow you to 
afford the full dues amount, be sure to 
contact our Membership Department 
at membership@nysba.org and ask 
about our dues waiver program. 
Everyone can afford the benefits of 
membership.

Lawyers helping lawyers! The 
NYSBA is your ally and your best 
resource tool. We are all about you. ■

Get Help With Your Transition
Our Committee on Lawyers in 
Transition is continuing its terrific, 
free Webcast series that provides 
expert guidance to lawyers who have 
recently lost their jobs or are transi-
tioning into new practice areas. The 
programs offered this past spring and 
summer include networking, updating 
a resume, interviewing and market-
ing your talents in a down economy, 
exploring alternative careers and net-
working through social media. Fall 
programs include finding employ-
ment opportunities at small law firms, 
marketing your firm in a tight econ-
omy and reaching out to the Lawyer 
Assistance Program. All of these valu-
able programs will be made available 
for free downloading and viewing 
from our Web site at www.nysba.org/
lawyersintransition. 

Do Pro Bono
Many of our members who do pro 
bono report that it not only makes 
them feel good to help others, it also 
provides them with additional experi-
ence and contacts that, in turn, help 
them to expand their business. Our 
Pro Bono Department is co-sponsoring 
several CLE programs in the areas 
of bankruptcy, wills and health care 
proxies, and mortgage foreclosures. 
The courses are free to attorneys will-
ing to accept a minimum of three pro 
bono cases annually, in each area in 
which they receive training. For more 
information on these free courses, visit 
our Pro Bono Department Web site 

Bring in New Business
In the report cited above, the commit-
tee noted that the task of marketing 
and acquiring new clients is the num-
ber two challenge faced by solo and 
small firm practitioners. Marketing is 
costly, and it is often difficult to discern 
whether the advertising dollars you 
spend are a good investment. So, why 
not let the State Bar take on some of the 
marketing costs? Our Lawyer Referral 
and Information Service is here to help. 
Now available to attorneys in 41 coun-
ties after the recent addition of Warren 
County, the LRIS makes nearly 3,000 
referrals each year. Our participating 
members advise us that the LRIS is 
an important referral source for their 
firms, especially during this economic 
downturn. And many are finding that 
the LRIS is helping them to expand 
their practices. The LRIS can be a par-
ticularly valuable resource for solo and 
small firm practitioners. I hope you 
are taking advantage of this low-cost 
avenue to generate business.

For only $75, members can join 
the referral service, and the State Bar 
provides TV, radio and phone book 
advertising. Receiving just one referral 
will more than pay for the membership 
fee. Last year, one referral panel attor-
ney received $200,000 for an individual 
case. Moreover, the LRIS provides a 
public service. Potential clients call the 
State Bar because they know they will 
be referred to a qualified and cred-
ible attorney. With the LRIS, everyone 
wins. To sign up, go to www.nysba.
org/joinlr.

PRESIDENT’S MESSAGE

Law Practice Management
This issue of the Journal is dedicated to providing you with advice, tools and resources to help 

you survive the down economy and position your practice to thrive when the economy rebounds. 
Covered topics include navigating the job market, boosting your profits by getting more bang for 
your buck, and marketing your practice. I am particularly grateful to Gary Munneke, chair of our Law 
Practice Management Committee, who has not only contributed a thoughtful article to this issue, 
but also has moved full speed ahead on my challenge to provide even more practice management 
assistance to our members during this tough time. Remember, if you like what you see on these 
pages, there’s much, much more on our Web site: www.nysba.org/LPM. 
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leftovers into some new dish that disguised the original 
contents.

This lifestyle was not because we were poor. Au con-
traire! My father had a good job as a tenured college pro-
fessor, supplemented by consulting gigs with companies 
that were expanding with the economy. By the time my 
sister and I were teens, my mother had gone back to work 
as a speech pathologist, a career she had put on hold to 
have a family. Even when they retired in the mid-1980s, 
they watched their pennies. Although they traveled the 
world and owned a second home, it is safe to say that the 
word “frivolous” was not in their vocabulary.

My sister and I had a different experience. Baby 
Boomers, children of the ’50s and the Cold War, we never 
witnessed the global meltdown of the Great Depression. 
There were, to be sure, periodic recessions, which incon-

Maybe Mom and 
Dad Were Right
Musings on the Economic Downturn
By Gary A. Munneke

I grew up in the Prosperous Fifties, when the American 
economy was strong, people who wanted to work 
almost always could, and tomorrow promised to 

be better than yesterday. My parents, however, did not 
take this state of affairs for granted. Their formative 
years were spent in the Roaring Twenties, a period of 
economic expansion in this country following the end of 
the War to End All Wars. By the time they reached their 
teenage years, the nation was deeply mired in the Great 
Depression, and the hope for world peace dwindled 
with each passing year. By the time they graduated from 
college, a Second World War had engulfed the globe, 
and their fledgling marriage in 1942 was interrupted by 
military service for my Dad. Scrimping and saving out of 
economic necessity turned into scrimping and saving out 
of patriotic duty, but the record is clear: by the time my 
parents were re-united in 1946, they had spent over two-
thirds of their lives scrimping and saving.

Mom and Dad never forgot the lesson that prosperity 
can be fleeting. No matter how good times are, tomor-
row could turn on a dime. Their response was to live 
their lives doing what they knew best to be ready for the 
proverbial rainy day: scrimp and save. We didn’t live 
in the biggest house or drive the fanciest car. We didn’t 
vacation in the most exotic spots, and when we got to our 
destination, we didn’t stay in the most luxurious hotels. 
We didn’t eat out all that much, and my mother stretched 
the food budget by finding countless ways to reconstitute 

GARY A. MUNNEKE (GMunneke@law.pace.edu) is a professor of law 
at Pace Law School in White Plains, where he teaches Professional 
Responsibility, Law Practice Management, and Torts. Professor Munneke 
is the Chair of the New York State Bar Association’s Law Practice 
Management Committee, Co-Chair of the New York Fellows of the 
American Bar Foundation, a member of the Board of Governors of the 
American Bar Association, and serves on the Board of Editors of the 
Journal. Professor Munneke is a graduate of The University of Texas at 
Austin and The University of Texas School of Law. The views expressed in 
this article are solely those of the author and do not represent the views 
or policy of the American Bar Association or its Board of Governors.
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ing like grasshoppers in the Year of the Ant. Maybe Mom 
and Dad and those now-retired senior partners from, 
how can I say it, the Greatest Generation were right. 
Maybe a little more scrimping and saving and a lot less 
excess would have placed us in a better position than we 
find ourselves in.

All is not lost. Undoubtedly, some firms are stronger 
than others, and they will survive. Other firms may figure 
out that it is time to change before it is too late. All firms 
can count on the fact that the economy will turn around 
again, and that the key for many of them is to hold on 
until better days arrive. All is not lost.

This issue of the Journal takes a look at the legal profes-
sion as it confronts the most serious economic downturn 
since the Great Depression, but the focus is not on what 

went wrong, or why. The articles in this issue examine 
how lawyers and law firms can survive, and thrive again 
when the economy improves.

Assistant Dean Rachel Littman, of Pace Law School, 
takes a look at the job market for lawyers in the 2009 econ-
omy, exploring not only how the job market for lawyers has 
eroded, but also where opportunities exist for job hunters. 
A constant barrage of stories in the legal press might be 
discouraging to anyone looking for a legal job, but Dean 
Littman makes it clear that this is no time to give up.

Arthur Greene, a legal consultant and former law firm 
partner, examines how lawyers can squeeze more profit 
out of less income by frugally managing various aspects 
of internal law firm operations. Perhaps as much as any 
other article, Greene’s message is the same as my Mom’s 
and Dad’s: scrimp and save, get the most out of what you 
have, and you can survive this recession intact.

Anthony Davis, a New York lawyer whose prac-
tice focuses on law firm risk management, and David 
Elkanich, of Portland Oregon, discuss particular manage-
ment issues that can lead to professional liability. They 
note that in times of economic crisis clients may try to 
shift the burden of loss to counsel. For example, if a 
company has lost money on a deal that threatens the eco-
nomic well-being of the company, it may consider suing 
its law firm (insured for malpractice liability) for advice 
provided by the firm in the course of the transaction that 
produced the loss.

In an article on marketing in a down economy, consul-
tants and authors Sharon Nelson and John Simek suggest 
that lawyers and law firms need to redouble their efforts 
to reach potential clients through innovative marketing 
methods. They especially encourage lawyers to utilize 

venienced us more than overwhelmed us. We had to sit in 
lines during the ’70s to get gasoline, and in the early ’90s 
we lost a little spare cash on a tech penny stock that didn’t 
pan out. The Soviet Union collapsed and the Berlin Wall 
fell, just because President Reagan said, “Mr. Gorbachev, 
tear down this wall.” Or so it seemed.

We never carried on the tradition of scrimp and save. 
We always thought our parents were a little bit eccentric 
for looking over their shoulders to discern signs on the 
horizon of the coming meltdown. They both passed away 
before our current economic woes began to escalate, so 
they never had the opportunity to look us in the eye and 
say, “Aha, we told you so!” Not that they would want us 
to suffer, but if they were here now, they would feel justi-
fied in their lives of moderation.

My children, members of the so-called Gen X, may 
be less prepared for the economic downturn than their 
Boomer parents. Their experience has taught them to 
expect the best. While my Mom and Dad were conserva-
tive in their finances, and quick to warn of the risks of 
profligacy, my children grew up with every convenience, 
protected from the vagaries of economic instability. Like 
Prince Prospero in Edgar Allen Poe’s short story “The 
Masque of the Red Death,” where the prince gathers up 
all his friends and family, ensconcing them in his impen-
etrable castle, only to learn that the Red Death knows no 
walls, we chose to protect our children rather than pre-
pare them for bad times.

Boomers and Xers now populate law firms and legal 
departments in 21st-century America. The current crop 
of law students and young lawyers may hail from a new 
generation, Gen Y, but the focus of these comments is on 
the Boomers and Xers, who represent the decision makers 
in the legal profession today. The Boomers may have been 
warned by their predecessors at the helm of law firms 
that the good times might not always be good, that what 
goes around comes around, and that in the old fable of 
the ant and the grasshopper, it is better to be the ant than 
the grasshopper. We didn’t listen particularly well. The 
Gen Xers emerged on the scene with a blithe expectation 
that things would work out for them, because someone 
had always provided a safety net to protect them from 
harm. 

It should come as no surprise that Boomers and Xers, 
ensconced in their law firm castles, believed like Prospero 
that they could keep the Red Death at bay. The economic 
meltdown of 2008 and 2009 has proven that lawyers and 
law firms are not immune from the consequences of liv-

It should come as no surprise that Boomers and Xers, ensconced
in their law fi rm castles, believed like Prospero that they

could keep the Red Death at bay.
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best guarantees for surviving the current downturn and 
enjoying the economic upswing, whenever it comes.

For Baby Boomers and Gen Xers, it may not be as easy 
as it ought to be. We have a lifetime of living like grass-
hoppers, just as Mom and Dad spent a lifetime living like 
ants, even when they could have abandoned their ant-ly 
ways. Law firm leaders of today still have the opportu-
nity to learn from Mom and Dad to scrimp and save, both 
personally and professionally. If today’s law firm leaders 
do not learn from their predecessors, they may find them-
selves marginalized in the legal marketplace, or forced 
into early retirement. Interestingly, the new associates in 
our firms, the representatives of Gen Y, may know the 
answer: we need to leave a smaller footprint, by practic-
ing sustainably, or the recession of ’08–’09 will look like 
nothing compared to what is to come. ■

technology to get the word out about what services they 
provide and to whom. 

Together, these articles provide a blueprint for address-
ing and lessening the impact of the recession. Although 
much of the press coverage of the recession with respect 
to the legal profession has swirled around the largest law 
firms, variously referred to as “BigLaw” or the “AmLaw 
100,” the problems generated by the economic downturn 
are not limited by firm size or location. Large firm prac-
tice may be more visible and easier to study because of 
the availability of data upon which to draw inferences. 
What happens on Wall Street may portend trends in the 
profession that extend to Main Street. The lessons learned 
from the demise of leading law firms might make good 
case studies for Business School and Law School classes 
on law practice management.

In the end, large firms are just one segment of a large 
and diverse profession. Some of the problems that large 
firms have encountered are endemic to any recessionary 
period; some are attributable to this particular recession; 
and some are different in various ways from the problems 
faced by smaller firms and solo practitioners. The key is 
for law firms to sort out what is important to them in 
their unique practice settings. All firms, regardless of size, 
need to think strategically, operate economically, work 
efficiently, and deliver services effectively. These are the 

Although much of the press
coverage of the recession with

respect to the legal profession has 
swirled around the largest law 

fi rms, the problems are not limited 
by fi rm size or location.
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issue and claiming entitlement to a 
special preference serve a notice of 
motion requesting the preference with 
the note of issue.21 The same rule 
requires a party, other than the party 
filing the note of issue, that claims 
entitlement to a special preference to 
serve a notice of motion within 10 days 
of service of the note of issue.22 An 
exception contained in CPLR 3403(b) 
permits a motion to be made at a later 
date where a party attains the age of 
70 or is terminally ill.23 CPLR 4102(a) 
requires that the party filing the note 
of issue who wants a jury trial make 
the demand in the note of issue.24 The 
same rule requires a party served with 
a note of issue that does not contain 
a demand for a jury trial, who wants 
one, to serve and file in the same court 
a demand for a jury trial within 15 
days of service of the note of issue.25

In recent years the practice has 
developed in certain counties, primar-
ily downstate, whereby the plaintiff is 
directed to file the note of issue by a 
deadline set by the court, whether or 
not all pretrial proceedings, includ-
ing disclosure, have been completed. 
This practice is designed to ensure that 
all actions pending in the county are 
placed on the trial calendar within the 
deadlines established by Differentiated 
Case Management26 (D.C.M.) and, if 
they are not timely calendared, they 
are dismissed.

In these counties, courts acquiesce 
in the filing of a certificate of readiness 
that, rather than signifying that disclo-
sure has been completed or waived, 
states that certain disclosure remains 
to be completed, and goes on to enu-

since 1986, the certificate of readiness, 
both of which must be signed pursuant 
to Rule 130-1.1. Second, the attorney 
must serve copies of the documents 
upon the parties to the lawsuit. Third, 
the attorney must file, within 10 days 
of the date of service, the original 
and one copy of the note of issue and 
certificate of readiness, with proofs of 
service where service is required, with 
the county clerk, and file a duplicate 
original with any required proofs of 
service with the clerk of the court,14 
together with payment of the calendar 
fee required by CPLR 8020 (unless 
application is made as a poor per-
son).15

Where deadlines are measured from 
the filing of the note of issue,16 it is the 
successful filing of the note of issue 
with the court that is the required act. 
Service without filing, or service before 
but filing after the deadline, will not 
suffice. The party serving and filing the 
note of issue is required to serve and 
file as well a statement of readiness 
to accompany the note of issue, and 
is required to indicate in that docu-
ment, inter alia, that all disclosure is 
completed or waived,17 although the 
certificate of readiness may be waived 
by order of the court upon motion sup-
ported by affidavit if disclosure cannot 
be completed.18

Where the party filing the note of 
issue seeks a special preference19 and/
or demands a trial by jury,20 care must 
be taken to make both applications con-
temporaneously with the filing of the 
note of issue. Unless the court orders 
otherwise, CPLR 3403(b) requires that 
a party serving and filing the note of 

The volume of mail in response to 
May’s column, “It’s the Note of 
Issue, Stupid,” exceeded that of 

all prior columns. Many readers took 
exception to what they perceived to 
be the slight I visited upon the note 
of issue, together with its sidecar, the 
certificate of readiness. To those read-
ers, and the “Note” itself, I offer a 
heartfelt apology. To prove no slight 
was intended, I devote the entirety 
of this column to explaining this oft-
maligned and misunderstood docu-
ment. So, nota bene,1 the note of issue.

The note of issue is the subject of 
CPLR 3402, which must be read in 
conjunction with Uniform Rule 202.21 
that, in turn, contains the requirement 
that a certificate of readiness accompa-
ny the note of issue.2 Rule 202.21 also 
contains model forms for both docu-
ments,3 and procedures for demanding 
a trial by jury,4 for obtaining a waiver 
of the requirement that all pretrial 
proceedings have been completed,5 
and for both vacating6 and reinstating7 
the note of issue, along with special 
rules for certain medical malpractice,8 
municipal,9 and matrimonial actions.10 
Finally, Rule 202.21(h) provides that a 
new note does not have to be filed when 
a substitution of a party occurs.11

The filing of the note of issue, gen-
erally undertaken by the plaintiff, was 
designed to, and in some locales still 
does, signal the court that pretrial pro-
ceedings have been completed and 
that the action is ready for trial.12 The 
steps to accomplish this task are three-
fold: drafting, serving, and filing. First, 
the attorney13 must draft the required 
documents – the note of issue and, 
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8. 22 N.Y.C.R.R. § 202.21(g).

9. Id.

10. 22 N.Y.C.R.R. § 202.21(i).

11. 22 N.Y.C.R.R. § 202.21(h).

12. A note of issue and certificate of readiness is not 
required to be served and filed where application 
is made for court approval of the settlement of a 
claim for an infant, incompetent, or conservatee. 22 
N.Y.C.R.R. § 202.21(a).

13. Or party pro se.

14. 22 N.Y.C.R.R. § 202.21(a).

15. 22 N.Y.C.R.R. § 202.21(c).

16. See, e.g., CPLR 3212(a).

17. 22 N.Y.C.R.R. § 202.21(b).

18. 22 N.Y.C.R.R. § 202.21(d).

19. CPLR 3403(b).

20. CPLR 4102(a).

21. CPLR 3403(b).

22. Id.

23. Id.

24. CPLR 4102(a).

25. It is, of course, problematic that the reaction 
time for attorneys served with a note of issue varies, 
with 10 days to make a motion for a special prefer-
ence, and 15 days to accomplish the less arduous 
task of serving a demand for a jury.

26. 22 N.Y.C.R.R. § 202.19.

27. CPLR 3212(a).

28. 22 N.Y.C.R.R. § 202.21(e).

Thus, while the necessary outstanding 
disclosure does get exchanged, howev-
er tardily, the motion is mooted and the 
case continues its progression towards 
trial on the court’s trial calendar.

Thus, the note of issue, upon whose 
filing (and shoulders) a great deal is 
often at stake. The filing of the note 
of issue can signal a beginning, as in 
beginning the time a case must wait 
on the trial calendar. It can signal an 
end, as in the end of disclosure. And 
it can signal the beginning of the end, 
as in starting the ticking of the clock 
winding down the time a party has, of 
right, to move for summary judgment. 
For the signal to be clear, however, it 
must be clear what the filing of the 
note of issue signifies. When it is no 
longer clear that the note of issue signi-
fies, inter alia, the completion of pretrial 
proceedings, including and primarily 
disclosure, the signal cannot be clear. 
Hence, the potential for mischief and 
mayhem outlined in May’s column. ■

1. “L[atin] observe well . . . usually written N.B.” 
Webster’s New Twentieth Century Dictionary, 
Unabridged (2nd ed.).

2. 22 N.Y.C.R.R. § 202.21(a).

3. 22 N.Y.C.R.R. § 202.21(b).

4. 22 N.Y.C.R.R. § 202.21(c), and referring to CPLR 
4102 and CPLR 8020.

5. 22 N.Y.C.R.R. § 202.21(d).

6. 22 N.Y.C.R.R. § 202.21(e).

7. 22 N.Y.C.R.R. § 202.21(f).

merate the outstanding disclosure. 
This practice obviates the intended 
function of the note of issue: to signal 
the court that the action is ready for 
trial and can thus be placed on the cal-
endar to progress in an orderly and fair 
manner, with other trial-ready cases, 
to trial. The practice can also wreck 
havoc with other aspects of the court’s 
control of its calendar, such as when 
a case progresses on the calendar to 
trial with outstanding disclosure issues 
remaining, as well as when summary 
judgment motions, whose service is 
measured from the filing of the note of 
issue,27 are served on the eve of trial, 
with the post-note disclosure provid-
ing the good cause shown.

The remedy for a prematurely filed 
note of issue, vacatur of the note on 
motion by a party to the action,28 is, 
more often than not, resolved by a 
stipulation, generally entered into less 
than willingly by the moving party, 
whereby the outstanding disclosure 
is provided by a subsequent deadline 
set by the court, during which time the 
action remains on the trial calendar. 
Alternatively, the practice in at least 
one county is, for all practical purpos-
es, to bar the filing of motions to vacate 
notes of issue pending a conference 
with the court to resolve all outstand-
ing disclosure issues, invariably result-
ing in the same type of stipulation. 

It must be clear
what the filing of
the note of issue

signifies.
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retains its lawyers. This introspection means the profes-
sion is paying serious attention to how best to provide 
efficient and valuable legal services for clients as well as 
create legal service businesses that comprise talented and 
committed lawyers.

It is important to note that the media attention has 
primarily been bestowed upon large law firms, namely 
the top 100 firms (“BigLaw”) as ranked annually by The 
American Lawyer, most of which are concentrated in major 
metropolitan areas like New York City, Los Angeles, 
Philadelphia and Chicago. In the once-conservative world 
of law school recruiting, these firms are now rescinding 
offers or granting paid deferrals to recent law school 
graduates to whom they offered permanent post-grad-
uate positions. To address the slowdown in work and in 
an attempt to retain their best talent, they are also offer-

The economic recession has affected the legal market 
as much as any other industry. The news media is 
replete with references to and articles on law firm 

layoffs and corporate legal department budget cuts. Those 
with a prurient interest and a sense of schadenfreude can 
check daily the Layoff Tracker (http://lawshucks.com/
layoff-tracker), a running list of law firm layoffs provided 
by Law Shucks, an online legal tabloid. AboveTheLaw.
com also provides a daily e-mail feed for the latest legal 
industry gossip, internal law firm memos, misdirected 
and astonishingly unprofessional associate e-mails, and 
other up-to-the-minute scoops on law firm life. 

Revising the Legal Landscape
Not all the news is bad, though. The legal industry is now 
taking a serious look at how it recruits, hires, trains and 

Finding the Silver Lining: 
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among the entrenched public interest lawyers at these 
organizations as they try to figure out how to be year-
long repositories of BigLaw lawyers, but also among the 
deeply committed public interest law school students and 
graduates who have been working their entire careers to 
secure coveted public interest positions – the same posi-
tions that are now being taken by questionably prepared 
colleagues with funding at twice the average $44,000 
starting salary.1 

Finding a full-time legal job has been and will con-
tinue to be a challenging process. There are handfuls of 
2008 graduates who have been scraping by with tem-
porary or non-legal positions since their graduation last 
year. Job prospects continue to look dim for the Class of 
2009 and for the next year or two of law school gradu-
ating classes. Law school graduates who are waiting 
for bar exam results and have not yet secured full-time 
legal employment may not have the option of sustaining 
themselves with temporary contract work the way their 
predecessor graduates did. Many placement agencies do 
not have access to the work into which they could place 
law school graduates awaiting bar results. The types of 
clients and law firms that traditionally supplied the kind 
of legal work that lent itself to teams of contract attorneys 
are keeping it in-house. Or, in the case of large merger or 
litigation matters, the work is simply not happening. 

ing paid furloughs to associates in slow practice areas. 
Many of those firms who still have summer associate 
programs this year have indicated that they do not expect 
to give offers to each law student, making for a highly 
competitive summer. Some firms have even indicated 
that they expect to defer the start date for next year’s 
incoming class, leaving everyone to question the efficacy 
and future of law firm recruiting methods. Coupled with 
an almost zero level of voluntary attrition – 16% by the 
latest National Association for Law Placement (NALP) 
Foundation research – as compared to the more robust 
times of earlier years, the legal industry as we know it is 
poised for a change.

Public interest lawyers and the organizations in which 
they work are also feeling the direct hit of the down econ-
omy. Most state and local government departments and 
agencies are facing budget cuts and hiring freezes. Public 
interest organizations, like those that provide direct legal 
services to the disenfranchised and low-income members 
of society, are experiencing fewer and lower amounts of 
donations, grants and financial support, making it harder 
for them to provide their much-needed services. Many 
public interest legal organizations are reaping the benefit 
of free legal help from deferred law firm associates, but 
they have limited resources to sufficiently train and uti-
lize these new lawyers. Resentment is building not only 
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valuable opportunities by shifting some legal work from 
large, expensive law firms to more local firms.

Market watchers have been tracking layoffs and 
recruiting reductions for over a year now, though it is 
generally agreed that the legal industry has not yet felt 
the full effects of the down economy. The initial U.S. 
unemployment claims may have started to level off – 
albeit at record high levels – at the end of May this year, 
but the number of people entering and staying in the job 
market has been increasing at a rate faster than the cre-
ation of new jobs. Based on statistics from the NALP and 
the American Bar Association, the 200 ABA-approved law 
schools in the United States add around 42,000 students 
each year to the legal market. Not all of those graduates 
are looking for employment, but add those numbers to 
the 4,426 attorneys laid off between October 2008 and 
May 2009 alone,3 and the steady increase in law school 
enrollment each year,4 and we have the makings of an 
unsustainable state of affairs.

Where Is the Market Likely to Go? 
The general consensus in the legal community is that law 
firm layoffs will likely continue deep into 2009 and possi-
bly into 2010. Associate salary pay structure – particularly 
at BigLaw – is not sustainable and has already started to 
change at some firms. It is unlikely that big-city law firm 
starting associate salaries will ever return to the hereto-

fore expected six-figure levels ($160,000 for the entering 
Class of 2008). Already, some of these highest-paying 
firms have taken the leap and cut associate salaries to 
$125,000. Some may even go to $100,000 or below – par-
ticularly those firms bold enough to try to implement 
an apprenticeship-type system for the first few years of 
practice. Small and midsize firms whose partners barely 
break the six-digit salary level are not having to make 
as drastic cuts; many of them have had a pay structure 
closely tied to what they can realistically afford to pay 
their attorneys (and charge their clients) without the pres-
sure of a competitive market, thus cushioning themselves 
against the recession. 

The structure of how law is practiced, particularly at 
large Manhattan firms, will likely change. Permanently. 
Hildebrandt, a professional services consulting and 
research firm,5 noted in its 2009 Annual Report to the 

Some sectors of the legal employment market are far-
ing rather well in this economy. Many small and midsize 
firms are finding it more economical to hire on a contract 
or as-needed basis, which is often mutually beneficial to 
the firms and the many attorneys who would otherwise 
have no work. Law schools are also producing savvier 
graduates. Many new lawyers were still finishing their 
legal education when the economic downturn started in 
late 2007; they have had the time to prepare themselves 
for the new economy and develop attitudes of realism 
and flexibility rather than one of panic.

The Delayed and Trickle-Down Effect
The down economy has affected not only the top law 
firms but their clients and their local outside counsel as 
well, not to mention each year’s class of graduating law 
students. As a result of the deferrals, stagnant voluntary 
attrition, forced layoffs and the down economy, there is 
a glut of highly qualified new and experienced lawyers 
in the market. Lower recruiting and hiring rates by top 
law firms at top law schools mean there is a trickle-down 
effect for the rest of the legal market. Law students in 
suburban or rural communities or from lower ranked 
law schools are now having to compete with graduates of 
top-tier schools and experienced lawyers who have been 
let go from BigLaw firms. The upside for employers, par-
ticularly smaller ones, is that they are receiving resumes 

from levels of talent and experience that they could only 
have dreamed of acquiring at the salaries they can afford 
to pay. Firms with practices in bankruptcy, restructuring, 
and bank regulatory work – particularly related to TARP 
(the federal government’s Troubled Asset Relief Program) 
and other economic stimulus initiatives – have been 
holding steady, providing a constant and even recently 
increased need for lawyers.

In-house legal departments (i.e., the clients) are also 
feeling the economic pinch. Often beholden to their share-
holders and their bottom line, companies are looking to 
cut costs and receive as much value for their legal dollar 
as they can.2 In-house legal departments, too, have had to 
let some of their attorneys go; not subject to the overin-
flated hiring practices of their outside counsel, however, 
they have been able to do so at a lower rate and in a more 
surreptitious manner than law firms. The silver lining for 
corporations and their outside counsel is that many in-
house legal departments are saving money and creating CONTINUED ON PAGE 20

As a result of the deferrals, stagnant voluntary attrition,
forced layoffs and the down economy, there is a glut of highly 

qualifi ed new and experienced lawyers in the market.
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in two main ways. Talent is reaching beyond its normal 
boundaries. Partners at local law firms in smaller cit-
ies and suburbs outside major metropolitan areas have 
stated that they are seeing hundreds more resumes than 
they usually do and are overwhelmed by the depth of 
talent. The NALP Foundation for Law Career Research 
and Education reported in June 2009 that law firms with 
101–250 attorneys had increased their 2008 lateral hiring 
by 11% over the previous year. As long as they have the 
work to support new hires, these small to midsize firms 
will be able to acquire some top talent over the next year. 
With respect to the level of work, the small and local firms 
seem to be faring relatively well in the economy. Those 
corporate clients that are shifting some of their legal 
work from BigLaw to lower-cost local firms are adding a 
marginal boost to regional economies. Used to operating 
on a margin and with a bare-bones staff, local and small 
law firms operate relatively efficiently and have not been 
forced to trim their ranks. The attorneys in this market 

also seem more resilient and adaptable to the changes in 
the economy and the types of legal work demanded, even 
if it means the partners must draw less salary, which is 
not much of an issue for firms whose reputations do not 
hinge on annual profits-per-partner rankings.

For experienced lawyers who find themselves in a 
situation of change or recent graduates looking urgently 
into their legal employment future, there is hope. There 
are many positive points in this legal market storm. 
Consider some of the following:

It’s Not All Bad
Read the legal industry news with a grain of salt. All 
the media attention is going to BigLaw firms. Based on 
annual NALP surveys, around 80% of law school gradu-
ates each year typically go to firms with fewer than 100 
attorneys; one-third or more of those are in small to solo 
practices. Based on the most recently available compre-
hensive survey of the legal profession, almost half of all 
attorneys in this country practice in solo settings, no mat-
ter the age, gender or location of the attorney.9 

Expand Your Search
Many corporate clients are re-evaluating how they dole 
out and pay for legal services and are turning to local and 
smaller firms to handle their outside legal work. That is 
good news for the majority of lawyers around the country 

Legal Profession that law firms are under tremendous 
economic pressure to change the structure of how they 
operate, including re-thinking the billable-hour model, 
using an alternative lawyer structure with more contract 
attorneys, outsourcing certain services, creating eDis-
covery businesses and providing bundled legal services. 
Contract attorneys, eDiscovery specialists, of counsel and 
lawyers in other “nontraditional” legal roles, which have 
until now been relatively underutilized and kept on the 
fringe of law firm practice, may find more opportuni-
ties. Economic pressures are real and law firms, like any 
business, need to implement real changes in order to 
survive. 

Law firms being what they are, skeptics note that 
attempts to change the way law firms operate failed 
before in the ’80s after the fall of Drexel Burnham Lambert 
and are likely to meet headwalls again. A recent study of 

chief legal officers showed a relatively low amount of 
confidence in law firms’ seriousness about changing 
their model for delivering legal services, in spite of grow-
ing pressure from the economy, the clients, and the law 
schools.6 Post hoc conclusions about the legal market will 
be based upon a comprehensive review of the next year’s 
recruiting, hiring and firing statistics, and the measure of 
success will be determined one law firm at a time. We will 
just have to monitor, wait and see.

The Silver Lining
The economic recession does have some positive points 
of hope for many legal industry stakeholders. Employers 
with the financial means can redirect their delayed staff to 
support pro bono needs of local legal direct services orga-
nizations and similar nonprofits. The economy also forces 
law firms and other employers to winnow out underper-
formers. To retain their best talent, law firms may also 
look to use part- or flex-time arrangements, as suggested 
by Deborah Epstein Henry of Flex-Time Lawyers LLC,7 
or adapt the mission of the BalanomicsTM work/life bal-
ance initiative.8 It remains to be seen, however, whether 
the majority of law firms will actually implement these 
kinds of initiatives or simply pare down to a lean and 
highly productive workforce.

As noted earlier, small and local law firms and legal 
employers are reaping the benefits of the down economy 

CONTINUED FROM PAGE 18

Employers with the fi nancial means can redirect their delayed staff
to support pro bono needs of local legal direct services

organizations and similar nonprofi ts.
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start over, particularly after spending years developing a 
specialty, but it is possible.

Learn New Skills
Attorneys can develop new skills or hone other ones by 
participating in pro bono programs or clinics. Start with 
the NYSBA Web site, a local bar association, or http://
www.probono.net. Another option may be a one- or 
two-year specialty LLM program in tax or environmen-
tal or climate change law. CLE courses are another great 
way to learn about new areas of law and to network 
with other practicing attorneys. Many CLE providers 
offer discounts or fee waivers for attorneys who are out 
of work.

Be the Boss
This may be a great time to start a business or legal 
practice. USA Today noted that 16 of the 30 companies on 
the Dow Jones Industrial Average were started during a 
recession.10 There is also an interesting piece on the Web 
that lists various well-known companies that were start-
ed during economic slumps.11 Other business magazines 
and Web sites like Entrepreneur and BusinessWeek (through 
its online affiliate “Business Exchange”) promote “reces-
sion entrepreneurship” through articles, polls and special 
features. The NYSBA Law Practice Management Web site 
has terrific resources for solo and small firm practices. 
Be careful and thoughtful when designing a business 
plan for a business or legal practice; there are dozens 
of companies that close and fail – particularly during a 
recession – for every one that succeeds.

Follow the Money
There are jobs out there. Follow the stimulus plan money. 
Local and federal governments do have positions and 
will hire, even if they note a “hiring freeze.” For exam-
ple, in late May 2009 New York City Mayor Michael 
Bloomberg, with U.S. Secretary of Labor Hilda L. Solis, 
announced that the city will use millions of dollars of 
federal stimulus funds received under the American 
Recovery and Reinvestment Act to provide training and 
job placement for 10,000 New Yorkers as part of the city’s 
Five Borough Economic Opportunity Plan and programs 
offered through the city’s Workforce1 Career Centers. 

Expand Your Field
Other fields where there might be work include bank-
ruptcy, regulatory work (financial and securities industry, 

that practice in small to midsize firms outside of major 
metropolitan areas. Attorneys currently looking for a job 
should make sure to expand the search to less competi-
tive markets. Opportunities may lie in geographic areas 
where corporate headquarters are clustered, like north-
ern New Jersey for pharmaceutical and manufacturing 
industries, and Westchester and Fairfield Counties for a 
variety of corporate industries.

Avoid Oversaturated Markets
Lawyers who want to stay in New York should seek 
opportunities in areas of the state where there is less 
competition for jobs. 

Be Mobile
Lawyers who have some mobility may want to use U.S. 
Labor statistics and other demographic data to identify 
areas with low unemployment rates. Some of these places 
are regularly featured in magazine surveys of “Best 
Places to Live” and have lower costs of living than the 
Empire State.

Be Direct
Remember that you are your own best resource. As dis-
cussed earlier, placement agencies are not being given 
access to the kind of big deals and cases that fueled the 
contract attorney world. Law firms and companies no 
longer want to pay placement fees to recruiters, particu-
larly with the high volume of top talent coming directly 
to them. The best advice is to go directly to a desired 
employer. 

Network
Networking is key. Job seekers should go to as many 
events, panel discussions, CLEs, informational meetings 
and interviews as they can afford in cost and time. A 
strong, extensive network of supporters can endorse your 
work and character and pass a resume along to friends 
and colleagues. The key to securing employment is not 
just who you know, but who knows you and is willing to 
take an extra step for you.

Re-educate
For those coming out of law school and unable to find a 
desired legal position, or experienced attorneys who have 
either lost their jobs or whose area of specialty is now 
nonexistent, this may be the time to develop new skills 
or learn new practice areas. Those who are still employed 
should seek first to switch practices within their current 
firm, even if it means losing a year or two of senior-
ity. Senior attorneys should talk with the partners about 
what areas the firm might want to develop or what legal 
services clients have been requesting. One of the great-
est assets lawyers have is the ability to teach themselves 
new skills and learn about new areas of law. It is hard to 

Follow the stimulus
plan money.
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Conclusion 
The current economic readjustment period is likely to last 
for a while. The legal industry, like most service indus-
tries, was one of the first to be hit big and hard and will 
be one of the last to recover and readjust. Remember that 
a law school degree and legal training are still valuable 
and adaptable assets and skills. Lawyers are a thoughtful 
and resilient bunch; with a positive attitude, a little cre-
ativity and flexibility, any lawyer should be able to make 
it through these times. ■
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2008, available at http://www.insidecrm.com/features/businesses-started-
slump-111108.

environmental, banking), and areas related to infrastruc-
ture at federal, state and local levels. 

Use Every Resource
Use every available resource. Many law firms will call the 
career services office at the local law school when they need 
immediate help with litigation or other matters. Employers 
seem to be turning to law schools (which have free job-
posting sites and eager staff) rather than fee-based legal 
recruiters. All lawyers should think of their law school 
alma mater and career services office as a major, free, job-
searching and career-development resource. Bar associa-
tion, law school and other online job-posting sites are also 
places where opportunities may be found. USAjobs.com 
is the central job search database for federal positions. At 
the state level, candidates must complete the New York 
State Civil Service Exam (go to http://www.cs.state.ny.us/
announ/cr_announcements/20-131.htm) to be eligible for 
certain state jobs. Make sure your resume gets into the 
hands of as many people as possible, particularly at these 
government institutions for when positions do open. 

In short, lawyers who are willing to put in the time, 
think about the options with a degree of open-minded-
ness, and persevere in the search will find a variety of 
opportunities. There are resources to assist those who are 
taking the time to look for them.

LPM Resources
    Get help. Get answers. 

Turn to www.nysba.org/lpm to improve your practice    518-487-5596

Law Practice Management - 
New resources 

- Monthly e-Tech newsletter
- Quarterly LPM e-newsletter 
- Technology Blog 

- Solo/Small Firm Blog
- Law Practice Management Blog 
- Monthly luncheon CLE telephone seminars 
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Managing to Survive: 
Boosting the Bottom Line 
in Tough Times
 By Arthur G. Greene

For many lawyers in small and midsized firms, the 
economy is having a less dramatic effect. Yes, we all know 
solo practitioners with a real estate practice who are in 
big trouble. Some are going out of business. Others, who 
remember the 1990s, are better prepared this time, having 
put some money aside for a rainy day. And, let’s not for-
get the bankruptcy lawyers who are happy that business 
is so good.

For the majority of small to midsized firms, revenue 
may be off 10% or so, and the work, looking forward, is 
a bit soft. The challenge for these firms is manageable, 
provided they do not ignore the tools available to them 
to make adjustments, and take some logical steps to get 
their firms through the downturn. In fact, taking the right 
steps now will have the added advantage of creating a 
stronger firm for the post-recession economy.

Guiding Principles
It might help to consider a few guiding principles, which 
should assist law firm leaders in small to midsized firms 
as they address financial issues associated with an eco-
nomic downturn. 

ARTHUR G. GREENE (agg@boyergreene.com) is a Principal of Boyer Greene 
L.L.C., a consulting practice that focuses on both law practice manage-
ment and the strategic and financial aspects of maintaining a healthy 
firm. He is the author most recently of The Lawyer’s Guide to Governing 
Your Firm. 

The question many lawyers are asking in 2009 is this: 
How are law firms managing to survive in these 
tough times? The answer is not a simple one. Only 

the problems of the largest firms seem to be covered in 
the legal press. Every month, dramatic stories about law 
firm layoffs paint a troublesome picture of a profession 
on the brink of crisis. 

Headlines tell us that many of the world’s largest 
firms are facing serious trouble. In terms of a financial 
model, those firms are ratcheted up pretty tight. A num-
ber of factors contribute to this situation:

• Large numbers of associates. 
• High associate salaries and benefits.
• Oppressive overhead expenses. 
• Large billable hour demands.
• Aggressive cash flow requirements.
• Changing patterns of client loyalty. 

When this perfect storm of conditions occurs, positive 
cash flow evaporates as a result of reduced workloads 
and reduced billings. Caught in a downward economic 
spiral, the large firms find that they cannot afford to 
support highly paid associates. Layoffs come quickly 
in an effort to preserve the financial health of the firm 
and partner profits. These stories, however, do not tell 
us how other law firms are doing. That inquiry may be 
more important to understanding the economic health 
of the practice of law than what happens to the AmLaw 
100. We all know that lawyers in large firms are only a 
small percentage of the profession. What about the rest 
of us? 
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Immediate Steps
Start by taking some steps that are most likely to result in 
instant improvement in revenue flow. Addressing prob-
lems in accounts receivable, for instance, may produce 
immediate results if delinquent clients pay past due bills. 
Once those actions have been taken, look at strategies 
that may take a longer time to show positive results. 
Here are some tips for improving cash flow in the short 
term. Consider implementing one or more of these sug-
gestions:

1. Fee Deposits 
Consider a more comprehensive use of fee deposits with 
all new clients. Fee deposits held in a trust account allow 
lawyers to take a fee to pay a bill without waiting 30 or 
60 days. Some firms make fee deposits attractive to clients 
by offering a 10% discount on any fees that are paid from 
fee deposits.

2. Timely Payment Discounts
In circumstances where you are not working with a fee 
deposit, consider a 10% discount for payments made 
within 10 days. This policy can be implemented with 
your next billing cycle.

3. Receivables
A growing receivables number is often an early indicator 
of a recession. For those firms that have not been good at 
collecting outstanding receivables, adopt a policy of hav-
ing clients called after 30 days. Waiting until 60 or 90 days 
to address delinquent accounts sends the wrong signal.

4. Accommodation for Troubled Clients 
Good clients in financial trouble may need some accom-
modation. Support and understanding in these times will 
buy the firm a lifetime of loyalty going forward. For old 
receivables with former clients who will have no further 
relationship with the firm, offer a discount for payment.

5. Client Communications
Make sure clients are always kept current on the status 
of their matter and any changes that occur. Increased 
communications help manage the clients’ expectations. 
Recognize that failed client expectations are a prime 
reason for receivable issues. Keep in mind that, regard-
less of whether the issue is the progress of the case or the 
payment of fees, increased communications and candid 

1. Don’t Panic
Lawyers often say they love serving clients, but they hate 
the business aspects of practicing law. Those lawyers 
are particularly vulnerable in an economic downturn, 
because they do not have the tools to evaluate their condi-
tion and take remedial action. Panic is a typical response. 
But the better course is to recognize the importance of 
calm leadership that is open to making changes and to 
embrace management issues in a deliberate fashion. 

2. Do Something
Don’t ignore the emerging issues. Too many lawyers in 
small firms tend to practice the same way they did the 
day before – day after day after day. As this continues 
over years, many firms lack the wherewithal necessary 
to address new and emerging issues, and move the firm 
to a higher level or position it for greater success in the 
future. For these firms, the important thing is to take the 
steps necessary to understand how the economy is affect-
ing the firm. Then, address the issues presented with both 
common sense and a willingness to challenge the firm’s 
business procedures and practice methods. 

For example, some firms are moving away from hour-
ly billing and focusing instead on the predictability of 
value billing for their clients. Others are utilizing contract 
or virtual lawyers to round out the legal services team 
and reduce overhead. In many instances, these changes 
go to the heart of the firm’s historical business model. 
However, firms that have made the most dramatic 
changes are often the ones that seem to be thriving and 
growing, even in this economy.

3. Take a Balanced Approach
No matter what the issue, take a balanced approach. 
Make no decision without weighing both the short-term 
advantage and the long-term effect on the firm. Layoffs, 
if necessary, should be limited to those marginal lawyers 
and other personnel who are not serving the long-term 
success of the firm. To the extent possible, hold on to 
core people critical to the long-term success of the firm. 
Conversely, a recession may be the best time to downsize 
marginal or unneeded employees, switch to using part-
time or contract workers, or try outsourcing certain legal 
work or administrative functions. Although change may 
be in order, don’t act precipitously or without careful 
planning.

Address the issues presented with both common sense
and a willingness to challenge the fi rm’s business

procedures and practice methods.
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11. Partner Draws
Temporarily reduce partners’ draws as a means of pre-
serving the critical aspects of the firm and not compro-
mising the firm’s long-term strategy. Do not borrow to 
fund partner draws on an ongoing basis. Never finance 
partner draws with credit cards. These approaches just 
do not work.

Long-Term Strategies
The most effective strategies for dealing with the reces-
sion may take some time before showing results. Having 
adopted some of the tips for short-term results, don’t stop 
in your effort to make needed changes. Have in mind that 
these long-term strategies will be the ones that endure 
and position your firm to succeed in the post-recession 
economy.

1. Management Tools
Managing partners of small firms need to have the right 
tools to manage the firm. For example, be sure your 
financial software can provide the reports necessary to 
evaluate all aspects of revenue and expenses. Have a bud-
get and track expenses against the budget on a monthly 
basis. Have revenue reports that provide more than bill-
able hours, billings, and cash receipts. Know how to run 
realization rates for each lawyer and each practice area. 

discussions will improve the client relationship and your 
cash flow. 

6. Credit Cards
Payment by credit card will reduce the payment lag time, 
which is often 30 to 60 days or more. While useful with 
clients who have limited resources, you will also find that 
some of your better-off clients will be motivated to use 
a credit card by the frequent flyer miles or other benefit 
program. Collecting receivables from clients can be more 
successful if the firm offers credit card payments for cli-
ents who need to finance the cost of the legal service. In 
most matters, there is no logical basis for clients to expect 
their lawyer to finance the cost of their legal matter. When 
the call is made, offer to put overdue charges on a credit 
card. Consider including the concept of putting any over-
due legal bills on a credit card as part of the intake meet-
ing and/or the fee agreement.

7. Recording Time
Make sure all timekeepers are recording their time on a 
daily basis. It is not uncommon for lawyers to lose 20% 
to 40% of their billable hours due to delayed recording of 
time until the next day or the end of the week. Also, be 
attentive to the possibility that a smaller amount of work 
is expanding to make timekeepers feel as busy as ever. 
This false feeling may disguise softness in the firm’s busi-
ness. Encourage lawyers to process work at normal speed 
and use the extra time for marketing efforts. 

8. Practice Group Leaders
For firms with practice groups, assign practice group 
leaders the responsibility of analyzing the productiv-
ity and revenue production of all individuals in their 
practice group. The practice group leaders are in the 
best position to manage resources and lead their group 
to better financial results. The managing partner and 
the administrator are at least one step removed from the 
revenue-producing aspects of the lawyers’ work.

9.  Performance Issues
Evaluate the work of your associates, paralegals and 
members of your staff. Offer constructive suggestions 
and provide clear and direct information about the firm’s 
expectations. Do not tolerate continued poor perfor-
mance. Take the necessary actions to remove poor per-
formers from the firm. In this economy, no firm can afford 
to support unproductive people.

10. Modify Schedules 
Consider a temporary work reduction. Offer extra days 
off without pay. Cut schedules to four days a week tem-
porarily, with reduced compensation. In many workplac-
es, employees are receptive to reduced schedules in order 
to avoid the layoff of one or more of their colleagues.
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to ring is no longer enough. The need for a marketing 
strategy is even more compelling in a troubled economy. 
Certain practice areas are in serious decline, some tempo-
rarily and others permanently. In some practice areas the 
decline is because potential clients are simply choosing to 
defer an expense. Perhaps the estate plan or the divorce 
needs to wait.

Marketing takes time, energy and ideas. Advertising 
takes money. In today’s marketplace, both are necessary. 
A review of law firm marketing books will reveal lists of 
ideas for promoting a firm. While there are no bad ideas, 
in today’s economy there are some concepts that work 
better than others. 

Focus on differentiating your services, whether by 
method of practice or how you charge for those ser-
vices, and get the word out that your firm is different. 
Exceptional client service and client convenience are 
increasingly important; networking and one-on-one con-
tacts are critical.1 

6. Practice Area Lifecycles
Some practice areas don’t change, while others come and 
go, get hot and/or slip into decline. Have the foresight to 
see emerging practice areas and get in at the early stages. 
Those lawyers who get in at the front end of an emerg-
ing practice area do better than those who wait until the 
practice area is considered “hot.” 

7. Compensation Systems
Your partner compensation system will drive behaviors. 
A compensation system should reward desired behaviors 
and penalize unwanted behaviors. In many small firms, 
the system of compensation does not encourage the 
behaviors the firms need most. In some firms, the partner 
compensation systems encourage behaviors that under-
mine the financial success of those firms.

Take a similar look at your associate compensation 
system. Does it reward exceptional performance? Does it 
encourage origination of clients? Is your system consis-
tent with the behaviors you would like to encourage in 
your associates?

8. Culture 
Successful firms tend to have strong, healthy cultures. 
Firms with negative or weak cultures often are the 
firms that are struggling financially. Although not often 
diagnosed in these terms, the importance of building or 
maintaining a strong, healthy culture cannot be under-
estimated. In difficult economic times, there is always 
the risk that the stresses at all levels of a firm will result 
in a deteriorating culture. Firm leadership needs to be 
attentive to issues of culture; it must lead by example 
and adopt policies that will protect or bolster the firm’s 
culture.

Calculate billing and collection turnover rates. Examine 
the trends at play – revenue per lawyer, overhead per 
lawyer – and track the volume/price analysis from year 
to year. The lack of meaningful reports necessary to 
address financial issues causes many small firms to fail 
to make the meaningful judgments necessary to improve 
the firm’s financial performance.

2. Predictable Fees
For at least 15 years, hourly billing has been under attack 
as being often unfair to lawyers and clients alike. Over 
that time, there has been a trend away from hourly bill-
ing in favor of more predictable fees for clients. While 
this trend has been slow, it is interesting that firms offer-
ing predictable fees are using that as a marketing tool 
to attract clients who are troubled by the uncertainty of 
hourly billing.

3. Flat Fees
Flat fees for a scope of work are on the increase, even in 
litigated matters. Monthly retainers for a certain level 
of work are now offered to small businesses and other 
clients. Firms with a comprehensive strategy for moving 
away from hourly billing are improving revenues and 
succeeding, even in this economy. And, again, many firms 
are utilizing the predictability factor in their advertising. 
The trend away from hourly billing will emerge as more 
financially successful than the hourly-billing method. 

4. Combination Fee Methods
In the move away from hourly billing, combination fees 
have become more popular. For example, how about 
offering a discounted hourly rate with a contingency 
based on result? Or, a flat fee plus a contingency based on 
result? Or, charging by the hour for the first phase of the 
work, and when the scope of the work is clear, perform-
ing the balance based on a flat fee? Each of these combi-
nation methods provides an opportunity for lawyers and 
clients to reach an agreement on a fee in circumstances 
where the lawyer is not prepared to handle the matter 
on a contingency and the client is not prepared to pay 
the full hourly rate. In a bad economy, combination fees 
provide an opportunity to get work that would otherwise 
be unavailable. 

5. Innovative Marketing 
The firms that succeed without a marketing strategy have 
been reduced to a precious few. Waiting for the telephone 

Have the foresight to see
emerging practice areas and get

in at the early stages.
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ship. Implement some steps designed to have an immedi-
ate effect on the firm’s financial status. Then look to some 
long-term strategies. The changes that are necessary are 
those that will implement important management tech-
niques that will ensure the health of your firm, in good 
times or bad. Once your firm gets to the other side of 
the recession, it will be in a stronger position to achieve 
increased success in the years ahead.  ■

1.  For more information on the subject of marketing your firm in a recession 
see “Legal Marketing in Turbulent Times: Keeping Your Practice Afloat,” by 
Sharon Nelson and John Simek, in this issue of the Journal, at page 33.

Long-term approaches to economic difficulties may 
not produce immediate results or visible outcomes. It 
may be more difficult to persuade lawyers and staff that 
long-term solutions are as important to the firm’s ulti-
mate health as short-term fixes. This is where leadership 
and vision come into play.

Conclusion
Times are tough for most of us, but successfully manag-
ing a well-run firm through this recession is a realistic 
objective. So don’t panic. Offer calm but decisive leader-
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Law blog (http://nysbar.com/blogs/EASL) to the thoughtful Animal Law and Environmental Law blogs (http://nysbar.com/blogs/
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Unique problems – and risks – can arise in an 
economic downturn, when lawyers have time 
on their hands and not enough to occupy them 

within their normal sphere of practice and competence. 
A recently reported case from Bronx County, MC v. GC,1 
exemplifies this. There, a lawyer, referred to as “Ms. 
Smith,” who at the time was an associate at a major New 
York law firm, was assigned to work on a pro bono mat-
ter, in this instance a divorce case, a practice area in which 
she had no prior experience.

 As it turned out, after both parties signed a settlement 
agreement, Ms. Smith’s client moved to vacate the settle-
ment, alleging that she did not understand key terms and 
the agreement did not contain terms she had discussed 
with Ms. Smith. The judge vacated the settlement and 
restored the case to her calendar, finding that the lawyer 
made “careless and inaccurate” statements to her client 
and was inadequately supervised by her firm. The court 

Identifying and Managing 
the Increased Risks Law 
Firms Face in a Recession
By Anthony E. Davis and David J. Elkanich
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added that the lawyer did not have the “appropriate 
training and supervision” to know whether her state-
ments to the client were correct.
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within one of the firm’s areas of practice; (2) the client has 
realistic objectives that are obtainable; and (3) the client 
is both willing, and able, to pay appropriate fees? Taking 
the time to gather the information necessary to answer 
these questions significantly reduces the risk that firms 
will take on work that they are not qualified to handle, 
and also ensures that clients and their lawyers are on the 
same page with respect to strategy and analysis.

Appropriate Level of Expertise
Does the firm carefully allocate and assign work to law-
yers with the appropriate level of expertise? In difficult 
economic times, many firms and, within firms, many 
individual lawyers face the question of whether to branch 
out into unfamiliar areas of practice to make up for the 
loss of business in other areas. “Dabbling” creates mul-
tiple risks, including the heightened danger of errors and 
omissions, the temptation to bill clients for the “learning 
curve,” which can lead to messy fee disputes, and the 
concomitant risk that the new work will be unprofitable.

Independent Partner-Level Review 
Does the firm require independent partner-level review 
(i.e., review by someone other than the lawyer seeking 
to introduce the client or matter) of the information 
assembled prior to acceptance of new clients? It is – or 
should be – axiomatic that individual partners should not 
be allowed to decide which clients or matters to accept 
without prior firm approval. With the exception of solo 
practitioners, all lawyers have and should use the oppor-
tunity to have someone other than themselves conduct 
this sort of review.

Adequate Retainers
Does the firm insist upon adequate retainers prior to 
accepting engagements from new clients? A prospective 
client’s objection to paying a retainer is a red flag that this 
client is likely to be unwilling (or unable) to pay appro-
priate fees. Lawyers should affirmatively choose their pro 
bono cases rather than having them forced upon them.

A firm that addresses these four fundamental issues 
before undertaking a client representation is much more 
likely to prevent disputes with clients that could lead to 
liability claims. In economic terms, the cost of implement-
ing these procedures is minimal in light of the risk that 
may be avoided.

What is important about this case, which involves an 
otherwise-experienced lawyer, is that the risks inherent 
in every lawyer’s and law firm’s practices are amplified 
during an economic downturn. Even in the best of times, 
lawyers face risk every day as an inevitable part of their 
practices. But in a down economy lawyers also face the 
likelihood of a reduced amount of business, which creates 
both income and overhead – particularly headcount – 
concerns. At the same time, lawyers and law firms are 
likely to face an increase in the number of malpractice 
claims, as well as claims brought by third parties alleg-
ing breaches of a fiduciary duty and fraud, and, possibly, 
claims by partners for management liability. Lawyers and 
law firms are often viewed as the last “deep pockets” 
when deals fail or formerly “good” clients go bankrupt.

This article will focus on a number of areas of risk 
that merit special attention during an economic down-
turn and will suggest ways in which lawyers and their 
firms can prepare for and manage these heightened risks. 
Specifically the article will address the following critical 
topics: 
1. Client Selection and Client Intake Management
2. Practice Management and Troubled Clients
3. Maintaining Appropriate Financial Controls
4. Due Diligence in Lateral Hiring
5. Firm Management During an Economic Downturn

Develop and Maintain Appropriate 
Client Intake Procedures
Client selection and intake are two related areas with 
the potential either to increase risk, or, if properly man-
aged, to enhance profitability. Careful consideration of 
which clients are appropriate for the firm is enormously 
important in determining whether a law firm: (1) has the 
ability to handle a particular client matter effectively and 
to the client’s satisfaction; (2) will be paid for the services 
rendered; or (3) will possibly face litigation at the conclu-
sion of the matter. All of these factors assume heightened 
significance during an economic downturn. Choosing the 
right clients is never more important than when clients 
are scarce. Firms may feel tempted to take clients they 
would not otherwise accept, because new clients may 
be few and far between. But such thinking may lead to 
unfortunate outcomes if the firm is unable to represent 
such clients effectively. The intake process involves the 
preliminary information gathering that both lawyers and 
clients need to determine whether the representation 
should proceed. Law firms should therefore assess how 
well they are dealing with the following principles of 
effective client intake management.

Sufficient Information
Does the firm gather sufficient information before decid-
ing whether to accept a prospective client? In particular, 
is the firm assessing whether (1) the client’s matter falls 

Does the fi rm insist upon
adequate retainers prior to

accepting engagements
from new clients?
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to help lawyers identify warning signs as soon as they 
appear. Firm leaders must be ready to intervene to ensure 
the firm is giving and documenting appropriate advice, 
or even, when necessary, requiring that the firm with-
draw from engagements. In smaller firms, the leadership 
should take time at regular case meetings to address these 
issues; solos should monitor clients for the warning signs 
in order to take appropriate, timely action.

Maintain Appropriate Financial Controls
Law firms and their individual partners are respon-
sible for ensuring that their firms’ financial controls are 
adequate to enable their firms to weather the economic 
downturn. To that end, law firms should:
1. Arrange for their outside accountants to review the 

firm’s internal controls to determine whether those 
controls are adequate.

2. Require, at a minimum, that two lawyers sign all 
checks and withdrawals from client and escrow 
accounts. No non-lawyer should ever be allowed 
to have signatory authority over client or escrow 
accounts.

3. Ensure that client funds are deposited in designated 
client accounts that are federally insured. Although 
the FDIC has, for now, agreed to insure all client 
funds held in law firms’ client or trust accounts, 
it will be important going forward to monitor the 
continuation of this unlimited insurance and, should 
the policy change, for firms to spread client funds in 
accounts at different banks limited to the amounts 
that are covered by FDIC insurance.

4. Require regular, monthly reviews of client and 
escrow account bank statements by firm manage-
ment to ensure that (a) all client funds are being 
appropriately managed; (b) clients are provided an 
accounting for trust account receipts and disburse-
ments; and (c) the client and escrow account ledgers 
balance at all times. These safeguards are important 
in times of prosperity, but they take on extra sig-
nificance in times of economic hardship. While law 
firms themselves and their individual employees 
may both be experiencing financial pressure, it is 
vital that firms designate senior lawyers to oversee 
all of these elements of account management in 
order to avoid both deliberate and inadvertent viola-
tions of the duties owed to clients and to the firm 
itself.

5. Actively manage deteriorating receivables, which 
may be the first warning sign of a “good client turn-
ing bad,” described above.

As in the other areas discussed, solo practitioners and 
very small firms face particular problems when it comes 
to financial controls. There may be fewer employees and 
it may be easier to keep an eye on things, but in smaller 
organizations people may work more independently 

Practice Management and Troubled Clients
A firm’s obligation to review and analyze the appropriate-
ness of its clients does not end once it accepts a new cli-
ent. Firms need to establish a system of practice oversight 

that evaluates the status of all open matters, and clients’ 
payment history, as an ongoing process. Good practice 
management ensures that every client is receiving high-
quality service at all times. On the other hand, permitting 
individual lawyers – however experienced – to manage 
“their” clients entirely unsupervised ensures only that 
if or when a problem develops, the firm will have been 
unaware of the warning signs of impending trouble.

During economic downturns there is a greater risk 
that a formerly “good” client will become a “bad” client. 
When this happens, disputes may arise between the firm 
and the client regarding the quality of, and the amount 
to be paid for, legal services. In addition, these situations 
may also generate claims by non-client third parties, such 
as investors and trustees in bankruptcy. For example, a 
client whose business fails may file for bankruptcy or 
otherwise cause its creditors and investors to lose money. 
In consequence, the client’s investors and creditors may 
assert that the lawyers failed to properly advise the cli-
ent so as to prevent or mitigate losses or that the lawyers 
actively assisted the directors/principals to commit fraud 
and/or a breach of fiduciary duty. 

Good practice management can help individual attor-
neys identify these problems and deal with them, starting 
with documenting the advice being given, thereby estab-
lishing the necessary record to refute such claims. Among 
the indicators that a hitherto good client may be evolving 
into a high-risk client are the following: 
1. the client is having financial difficulties; 
2.  the client, who has historically paid its bill on a regu-

lar basis, is now slow to pay or stops paying fees 
altogether; 

3.  any sign of improper or unlawful activity by the cli-
ent or its management; and 

4.  client complaints regarding the quality of services 
being provided or increasing hostility from a client 
who has previously complained.
Accordingly, practice group leaders need to monitor 

all client matters systematically and regularly in order 

Solo practitioners and
very small fi rms face

particular problems when it 
comes to fi nancial controls.
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experience a loss if the lateral’s promised billings do not 
materialize.

Establish the Infrastructure 
Establish the necessary infrastructure to integrate the 
lateral’s practice and clients into the firm, and to oversee 
the work of the lateral. It is not sufficient simply to give 
a laterally hired lawyer an office, a computer and a secre-
tary, and leave the lawyer to meet (often inflated) billing 
targets. For every lateral hire, the firm needs to develop 
a plan that continues to be carefully managed after the 
lateral arrives. This should be a whole-firm commit-
ment – the firm’s existing lawyers, practice group leaders 
and support staff must be willing to give their time and 
energy to accomplish the integration of the lateral and 
his or her clients into the firm. The need for these efforts 
is every bit as important, and may be significantly more 
burdensome, when firms bring on entire specialty or 
practice groups.

Firm Management in an Economic Downturn
Lawyers and their firms can take a number of manage-
ment steps to assure their continued strength when con-
fronting economically difficult times. These include the 
following.

Partnership Agreement
Review the firm’s partnership agreement. An inadequate 
or unclear partnership agreement can pose a significant 
problem in the event of lawyer departures (whether vol-
untary or involuntary). If it becomes necessary to termi-
nate partners, the agreement should define the terms of 
separation. In an economic slump a departing partner’s 
buyout could easily produce a dispute with the remaining 
partners. A firm that dissolves should have partnership 
terms prescribing the dissolution process, and partners 
should be familiar with these arrangements. If the agree-
ment is not adequate in these areas, it may make sense to 
amend the agreement before a crisis erupts, when it may 
be difficult or impossible for partners to come to terms.

Capital
Make sure that the firm is adequately capitalized, and 
reduce debt, in order to ensure the firm is properly 
funded.

Budget
Engage in a thorough, effective and continuing budgeting 
process that addresses both costs and revenues. 

Compensation 
Review and, if necessary, adjust the firm’s compensation 
structure so that it is appropriately focused on collegial 
goals, rather than encouraging individuals to develop 
their own practices. An “eat what you kill” culture does 

with less oversight, thereby raising the risks described 
above. In a solo practice there is no one to look over the 
solo’s shoulder. Whether a firm is small or large, how-
ever, the message is the same: When the economy is tight, 
it is critical to maintain rigorous financial controls within 
the law firm.

Due Diligence in Lateral Hiring
In an economic downturn, the lateral hiring of lawyers 
may appear especially attractive. However, lateral hires 
are often risky investments. While the firm seeking to hire 
a particular prospective lateral may view the attorney’s 
book of business and experience as a short-term invest-
ment for a potentially significant long-term return, the 
lawyer seeking to join the firm may be a potential “Trojan 
horse,” importing serious problems into the unsuspect-
ing firm. Among the due diligence steps firms should 
consider are the following.

Review the Client List
Thoroughly review the lateral’s client list for potential 
conflicts of interest with the firm’s current and former 
clients. 

Investigate and Verify Credentials
Investigate and verify the lateral’s credentials. Even 
where the prospective lateral is “known” to others within 
the firm, the firm should check the veracity of the lateral’s 
qualifications, bar memberships, and criminal record, 
and should conduct a bankruptcy and credit check (with 
permission, of course). 

Avoid Ongoing Disputes
Identify – and avoid hiring – laterals who are likely to 
have ongoing disputes with their former firms, because 
these will detract from the lawyers’ attention to serving 
clients. Similarly, to the extent possible (and subject to 
confidentiality obligations) seek to establish whether the 
prospective lateral hires will be leaving their former firm 
in a weakened financial condition. If a new hire’s prior 
firm fails or dissolves following the lawyer’s departure, 
the lawyer may be faced with potential significant per-
sonal liability or with significant claims for unpaid com-
pensation or return of capital. Again, to the extent that 
those loose ends are unresolved before the lawyer leaves 
the prior firm, there is an increased risk that the lateral’s 
time and energy will be diverted from serving clients 
after the lateral joins the firm.

Set Realistic Compensation
Set compensation in relation to actual collected dollars 
with no (or minimal) guarantees, other than a draw to 
cover the lateral’s initial period of time with the firm. 
Guaranteeing earnings to new laterals can put a strain on 
a firm’s working capital, and end up causing the firm to 
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Conclusion
Law firms, like every other economic enterprise, are 
confronting the realities of economic recession. In such 
times, firms need to be diligent in resisting the temptation 
to “cut corners” in the ways in which they operate and 
practice. Firms intent on practicing law over the long haul 
need, instead, to take extra care to identify the increased 
risks of practicing during hard economic times and to 
take the necessary steps to manage those risks. ■

1.  76148/07, N.Y.L.J. (June 18, 2006); 76148/07, 2009 Slip Op. 29260 (Sup. Ct., 
Bronx Co. May 22, 2009). 

little to foster collective goals, and a system that puts the 
interests of individual lawyers over the interests of the 
firm creates significant risk that lower-quality clients may 
be accepted.

Law firms are business organizations, created not only 
to deliver legal services, but also to provide compensa-
tion to the partners, as well as firm employees. Economic 
hardship may undermine the sustainability of the institu-
tion. A management structure that worked in good finan-
cial times may be ineffective or even counterproductive 
in more difficult times. By regularly reconsidering the 
relationship among partners and addressing ambiguities 
or policies that threaten the long-term viability of the 
firm, law firms can reduce the risk that they will experi-
ence serious disputes or collapse.
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gees from BigLaw. The question for all these lawyers and 
law firms is: How do we survive?

Smart law firms are looking closely at the financial, 
marketing and technology aspects of the practice to 
improve their chances at survival; this article focuses 
exclusively on legal marketing in a down economy. 
Abandoning your marketing efforts altogether in order 
to save money is clearly a recipe for disaster, but even 
those firms that recognize the importance of continuing 
to market their services in recessionary times may need 
to rethink and retool their previous marketing strategies 
in order to address economic realities.

Some of the best advice is short and sweet. As is often 
said, business is war, and never more so than in a bad 
economy. So prepare yourself for battle. Onward.

Introduction
These are wretched times for lawyers and law firms. 
We’ve seen the highs and lows of practicing law, but 
we’ve never seen the practice of law as battered as it is 
now. In the month of January 2009, more than 1,500 legal 
jobs were lost (lawyers and staff). That number doubled 
in February. In 12 months, more than 21,000 legal jobs 
were lost, according to the ABA Journal. Virtually every 
day, the legal press reports on the carnage at another law 
firm – sometimes multiple law firms. Entire law firms 
have vanished from the landscape, including the once- 
mighty Heller Ehrman (650 lawyers) and Thelen Reid 
(400 lawyers). And yet we still react with shock and awe 
at watching it happen. Firm implosions have caught, and 
held, our collective attention. 

If you like reading obituaries, you’re going to love the 
Layoff List compiled by Law.com,1 or the Layoff Tracker.2 
According to the latter, as of July 5, 2009, there have been 
over 10,837 layoffs (4,055 lawyers/6,782 staff) in 2009 and 
12,829 layoffs since the beginning of 2008 (4,985 lawyers, 
7,844 staff). 

If your law firm is still afloat in these violent seas, 
congratulations. How do you steer your firm toward 
calmer waters and fair winds? This dilemma affects not 
only existing firms, but also new firms and solo practices, 
formed when lawyers suddenly found themselves refu-
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Keeping Your Practice Afloat 
Legal Marketing in Turbulent Times 
By Sharon D. Nelson and John W. Simek

Turn off your computer. You’re actually 
going to have to turn off your phone and 

discover all that is human around us.
– Google CEO Eric Schmidt at a 2009 

graduation ceremony
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seen as more professional than Facebook, now has more 
than 840,000 lawyers using the site. If the more social 
world of Facebook doesn’t appeal to you, LinkedIn may 
be a good alternative.

Wherever you choose to network, make yourself 
a go-to person. Take the time to engineer your image, 
cultivate friends in your areas of practice to keep abreast 
of new developments and make friends in other areas 
of practice in your geographic area who might refer cli-
ents to you. Ask questions to get conversations started. 
Exchange tips and information – and always give more 
than you get.

Remember also that social manners matter in cyber-
space just as they do in the physical world. Get back to 
people promptly if they contact you. Try not to be rude 
or dismissive. If people are helpful to you – perhaps 
introducing you to someone in their network or agreeing 
to talk to you for 10 to 15 minutes about the services you 
provide – make sure to write and thank them. 

It is critical to have a polished and comprehensive pro-
file. This is the first thing that people will check out when 
they connect with you. At the same time, a good profile 
is not enough if you remain a passive presence on net-
working sites. Look to join or to start networks or groups, 
post content that demonstrates your expertise, interact 
with others (essential) and, most important, once you’ve 
started a relationship within Facebook, take it outside 
of the virtual world and make it real if geography per-
mits. There is a Facebook page just for blogging lawyers: 
http://www.facebook.com/group.php?gid=2375454341 
will help get you started.

Many lawyers remain unfamiliar with Twitter (http://
twitter.com). Twitter is a free platform that allows users 
to post “tweets” (online messages of up to 140 characters) 
visible to those who choose to follow them. The brevity of 
the messages has led some observers to refer to Twitter as 
a micro-blog. If you use Twitter and your reserves of posts 
grow, you will find that if you post useful content people 
will find you and follow you. Of course, you can follow 
others as well, though it is wise to be wary of that time 
investment too. The site itself is very easy to understand 
and use, so take a look. This is not the place to indicate 
what kind of pizza you had at lunch or what clever thing 
your toddler said. If that is your approach, people will 
soon stop following you. If, however, you are a California 
divorce lawyer and you constantly post tweets about 
developments in family law, current cases, new statutes, 
etc., in California, pretty soon folks who have an interest 
in that sort of information will follow you. 

If you are thinking of joining Twitter, find a few repu-
table people you know who are on Twitter and watch 
how they use it. You will get the hang of it very quickly. 
The best users are those who share information, posting 
a brief message such as “Congress passes anti-terrorism 
bill by slim margin: (insert link).” This allows others to 

Utilize Your Real-Life Network
In the days of social networking, real-life networking 
seems so old school, but the truth is that it still works. 
Whether you are shaking hands at the PTA, the Lions 
Club or your local bar association, you are creating a net-
work of contacts who know you. Although the authors 
are creatures of the ether, they also know the value of 
meeting people outside of the virtual world and make 
concerted efforts to do so.

That firm handshake, quick smile and keen interest 
in someone else is memorable in a way nothing else can 
be. Make sure that you DO in fact remember to ask ques-
tions of anyone you meet. No one is less interesting or 
memorable than people so self-absorbed that they talk 
only about themselves. And no one is more charming or 
memorable than people who express a sincere and active 
interest in the person with whom they are conversing.

Repeat this mantra: do not sell, do not sell, do not 
sell. Overly aggressive salespeople are anathema in a 
social setting, and this includes lawyers. However, con-
versations do meander and talking about the economy is 
natural enough anywhere these days. It is easy enough 
to slip in a comment about how you have changed your 
practice in light of the economy – and then be sure to ask 
the people you’re speaking with how their business has 
changed.

Go armed with your business cards and always, 
always bring along a smile, prepared to make new 
friends. Friends are not only potential clients but an excel-
lent source of referrals.

Get Up to Speed on Social Networking 
For those who have wondered whether business does 
come in through social networks, the answer is that it 
does – but it takes some effort to get there. LinkedIn, 
Facebook, Twitter, Plaxo: These are the major vehicles 
of social networking, though there are many others. 
The joy of these networking tools is that they take time, 
not money. The downside is that you must get a return 
on your investment in exchange for your commitment 
of time, so don’t over-participate if you are not seeing 
results.

Most experts believe that Facebook has won the war 
as THE social networking site, so perhaps you want to 
start there. Facebook has more than 160 million active 
users – an amazing number, considering that it did not 
exist five years ago. More than half its users are college 
graduates and professionals. LinkedIn, which often is 

In Network Marketing, the
NETWORKING always comes

before the MARKETING.
– Silke Stahl
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For example: “Hi, I’m Jill Smith. I practice family law 
in Oshkosh. My practice has really changed recently in 
light of the economy. I’m doing a lot collaborative divorce 
and arbitration these days to help clients save money at 
a time when they need it most.” Maybe, if the conversa-
tion continues, this lawyer will get to mention that she is 
working a lot with clients who have negative equity in 
their homes, and how she handles those cases. The key 
is to make the opening short, although in these times, 
make sure you get the economy in there somehow. “It’s 
the economy stupid” really is the key component for legal 
marketing these days.

Contemplate Alternative Billing (and How to Use It 
in ALL Your Marketing Efforts)
“Kill the Billable Hour” was the title of an article pub-
lished in Forbes magazine in January 2009. The author, 
Evan R. Chesler, a presiding partner at Cravath, Swaine 
& Moore LLP, a prestigious New York City law firm, 
states, “Clients have long hated the billable hour, and 
I understand why. The hours seem to pile up to fill the 
available space. The clients feel they have no control, that 
there is no correlation between cost and quality. . . . In 
truth, most of the lawyers I know don’t like the billable 
hour either.” He adds, “The billable hour makes no sense, 
not even for lawyers. If you are successful and win a case 
early on, you put yourself out of work. If you get bogged 
down in a land war in Asia, you make more money. That 
is frankly nuts.” 

Yet, no matter how many times its imminent demise is 
predicted, the billable hour still holds a firm place in the 
U.S. legal landscape. It may well be that the current eco-
nomic crisis will finally be the “tipping point” that causes 
a true re-examination of this pervasive practice.

In an increasingly competitive business environment, 
businesses are trying to cut costs and limit risks. A pro-
posal for alternative billing on legal work may seem like 
the proverbial music to the potential client’s ears. Perhaps 
there are elements of your practice that you can flat fee. 
You might consider task-based billing, using a case plan 
so that a client can see what costs will be, depending 
on what happens in the case. You may choose to bill on 
a contingency basis. If the client changes the scope of 
work, you could document what the change will cost. 
Perhaps you offer task-based billing in combination with 
an additional fee if there is a successful result. Law firms 
have become very innovative in approaching the subject 
of billing.

scan for the stories that interest them among the post-
ings of people they are following. The best users also 
ask questions and begin conversations, which sometimes 
move offline. Can you actually get business this way? 
Absolutely – requests from reporters for interviews as 
well. From a marketing perspective, this is all good. 

For a beginner’s guide, see http://online.wsj.
com/public/article/SB122826572677574415-rXaM5BT
zeRQMfvAuP3_4gjVJm_A_20091203.html?mod=rss_
personal_technology. On http://www.law.com, look for 
two excellent articles by noted legal commentator Bob 
Ambrogi: “Sixteen Reasons to Tweet on Twitter” and 
“Tools on the Web to Let Twitter Sing.” Do not, however, 
allow yourself to become obsessed with social network-
ing, which can be a huge, counterproductive time drain. 
It is always important to find a balance between elec-
tronic networking and the real thing. Nothing replaces a 
friendly smile and a warm handshake.

Be Careful What You Do and Say 
on Social Networking Sites 
Some things just do not need to be said online, where 
their lifetime is, approximately, forever. Even if you have 
a restricted Facebook page, you have no control over 
what your “friends” do with what is posted there. It is, 
of course, a good idea to restrict access to your social 
networking sites, but do not think that simply restricting 
access necessarily solves all problems. Likewise, if you 
use Twitter, you can be sure your “tweets” will live on. As 
far as experts can tell, Twitter keeps them indefinitely. 

Perfect Your Elevator Speech 
A good elevator speech and e-mail are pivotal to making 
an initial impression. This is often the first step toward 
securing a client. For those of you who missed Marketing 
101, your elevator speech is a 15- to 30-second rendi-
tion (the time span for a typical elevator ride, hence the 
name) of who you are and what you do. Tailored to this 
economy, it can be a brief but memorable advertisement 
for your services. Reduce it to e-mail, too – and remember 
where you saved it! You will find yourself trotting it out 
again and again.

Hear the meaning within the words.
– William Shakespeare

The voyage of discovery lies not in fi nding 
new landscapes but in having new eyes.

– Marcel Proust

This here’s Miss Bonnie Parker. 
I’m Clyde Barrow. We rob banks.

– from the movie Bonnie and Clyde
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than 65% of people begin their search for a lawyer on the 
Internet. Not only should you be there, but you should 
look good in comparison to your competitors’ Web sites. 
Prospective clients can and will compare, so make sure 
you keep that in mind as you work on your site.

If you want to improve the value of your marketing 
efforts, put money and time into your Web site and search 
engine optimization. As long as you are not squandering 
your resources by doing foolish things, work on your 
Web site is going to have more return on investment 
(ROI) than almost anything you can do. If your site is 
tired and you have not been updating it, this is a good 
time for a redesign. Concentrate on deepening and broad-
ening your site, and commit to making this an ongoing 
project. Content is still king.

Resist the temptation to let your nephew (or cousin 
or uncle) design your site unless he or she is a profes-
sional Web site designer. Make sure your site is engag-
ing, with graphics that “speak” to your potential client 
and some kind of tag line that brands you. For instance, 
a criminal lawyer’s site might show someone being 
handcuffed (which certainly speaks to someone looking 
for a criminal lawyer), with the tag line: “In trouble? We 
can help.”

Search engine optimization (SEO) is a complicated 
subject. Most Web site designers are not SEO experts. 
Look at the sites a company has optimized and see how 
they place on Google. Without any question, design and 
optimize for Google. What does well on Google will gen-
erally do well on the other search engines as well.

If you are not blogging and you have time enough to 
do it, consider whether you can deliver useful content 
that may be picked up by reporters (most of whom say 
they quote a blogger at least once a week). Blogs can 
solidify your reputation as the “go-to” attorney in an area 
of practice – and many folks are using Google Alerts or 
something similar specifically to keep abreast of the area 
of law in which they practice. One of the best known 
experts on lawyers and blogging is Kevin O’Keefe. To 
learn more about lawyers and blogging, visit http://
kevin.lexblog.com, and explore. 

More technical expertise is needed to become a pod-
caster, but podcasts (which you can post for free on 
iTunes) are an economical way to get your name out 
there. If “podcasting” is a foreign term, you might start 
by checking out a panel discussion among podcasters 
at http://www.abanet.org/lpm/lpt/articles/tch09071.
shtml. 

Advertising that your firm offers alternative billing 
may also yield significant results. Displaying your alter-
native billing methodologies on your Web site is a great 
way to let potential clients know what they all want to 
know: “What will this cost me?”

For more information on this topic, you might 
want to read Winning Alternatives to the Billable Hour: 
Strategies That Work (3rd edition 2008) by Mark A. 
Robertson and James A. Calloway, which is avail-
able from the American Bar Association Law Practice 
Management Section, at http://www.abanet.org/
abastore/index.cfm?section=main&fm=Product.
AddToCart&pid=5110660. 

Take Good Care of Current Clients 
Clients are hard to get and expensive to replace. And cur-
rent clients are among your best sources of referrals.

Have meetings with clients, especially the impor-
tant ones. Assure them that you will not raise rates. If 
you have determined to change your billing structure, 
let them know. Give them useful advice for their busi-
ness, given the current economic climate. How can 
you collaborate with them to help them and to save 
them money? Do they have any suggestions for you? 
Are they happy with your services? If not, address 
their concerns. It is critical in a bad economy that you 
are perceived as providing exceptional client service. 
Think long and hard about how to create that percep-
tion.

This is a very good time for a modest outing, some 
bonding time and the forging or reinforcement of the 
relationship between you and your client. This is not the 
time for swanky parties and retreats. Clients, even if they 
are invited, are apt to see large social expenses through the 
prism of the economy – and let’s face it, they know that 
they are ultimately paying. In a small firm or solo practice, 
a couple of beers and pub grub at a local establishment may 
be all that is needed to cement a relationship or nurture a 
friendship. Taking care of current clients may not be what 
you think of as marketing, but indeed it is. Current clients 
are the most likely to bring you new matters – and to refer 
others to you. Find a way to touch them often enough so 
that you will immediately come to mind should they hear 
of someone who might need your services.

Your Web Site Is Probably Your Most Powerful 
Marketing Vehicle
If you have limited funds to spend on marketing, your 
Web site is the first place to spend them. These days, more 

Keep your friendships in repair.
– Ralph Waldo Emerson

Make it simple. Make it memorable.
Make it inviting to look at.

Make it fun to read.
– Leo Burnett
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Keep Sniffing the Air
Competitors are weak, clients are restless. BigLaw will 
have to focus on their major clients. Smaller clients may 
be tempted to leave if they feel less valued. Clients may 
be amenable to an approach that indicates that they can 
get high-quality work done at lower costs. Write and 
introduce yourself. Go to bar meetings and other func-
tions where you can talk to folks. You do not need to do 
the hard sell. Just socialize – but get their card. Write and 
remind them that you had recently met, say something 
personal based on your conversation and then introduce 
your services and prices.

Never wait for the phone to ring. The people who are 
in the worst trouble are those paralyzed by fear, and they 
seem to be legion in number. You cannot watch your rev-
enues fall precipitously and just wring your hands. You 
need to go into what animal behaviorists call the “flight 
or fight” mode. If you truly focus on what is going on 
and explore each and every avenue of action open to you, 
your brain becomes far more acute, and you are far more 
likely to home in on the plans of action that may work for 
your practice.

Thinking innovatively is central to surviving a bad 
economy. Can you create more value for clients? Is 
alternative billing a partial solution? Can you, at this 
time, appeal to different clients? What can you do to set 
yourself apart from the crowd of other lawyers and law 
firms?

We now have a bailout package, and the prediction 
of a Son of Bailout and a Grandson of Bailout. Make 
sure you read the details – some of the provisions of the 
bailout may create work – certainly in the banking and 
financial services industries, as well as the health care 
industry. Read the papers and watch the news on- and 
offline; absorb the information; and consider new options 
afforded by the volatile economy.

Final Words
No marketing is going to work miracles overnight. But if 
you market for several hours a week, over time you’ll cer-
tainly see results. The important thing is to start and then 
to keep your efforts going. In the words of the Marines, 
innovate, adapt and overcome. Good advice in a bad 
economy. ■

1. http://www.law.com/jsp/tal/PubArticleTAL.jsp?id=1202425647706.

2. http://lawshucks.com/layoff-tracker.

Don’t Stop Marketing in Bad Times, But Look at 
HOW You Are Marketing 
As difficult financial times force law firms to focus on 
their budget, particularly expenses that can be reduced 
or eliminated, it is often tempting to look at the mar-
keting budget. In fact, some firms take a Sherman-like 
“slash-and-burn” approach to marketing, which is nearly 
always a mistake. 

Your ongoing marketing efforts, whether robust or 
modest, are an investment in the future of your law prac-
tice. It is dangerous to stop ongoing marketing efforts 
merely for budget reasons, as they are difficult to restart 
and the results of these efforts often lag the outreach by a 
significant amount of time.

However, it certainly may be appropriate to review all 
your marketing efforts and make strategic changes. When 
there are fewer dollars to spend, the dollars you do spend 
need to be smart dollars.

This might be the time to pull your print, radio, TV 
and any other generalized forms of marketing. If you 
have not already disposed of your Yellow Pages ad, this 
may be the time to do so. At the very least, it may be time 
to make it much smaller. As most searches for lawyers 
begin online, you need to adjust your marketing budget 
(which has probably already shrunk) and focus on elec-
tronic marketing and targeted marketing. 

Send useful information to present and former clients 
via e-mail or mail. Write an article and post it on your 

Web site. Speak to community groups. Teach CLEs. Get 
creative. Try guerrilla marketing to save money. (If you’re 
not familiar with that form of marketing, just look on 
Amazon.com for books on the subject.)

Demonstrate Value
If there is anything you need to focus on in your market-
ing, it is the economy and demonstrating value to your 
clients. Retool any print or online advertising to address 
the economy. Even putting the words “A value-based law 
firm” on your Web site can call to the tightened wallets 
of corporate America. And the phrase “In bad times, you 
need a good lawyer” gives you the opening to explain 
why and what a good lawyer can do to save a client 
money. Brainstorm with your colleagues to find the right 
avenues of appeal. The way to a client’s heart, these days, 
is directly through his or her wallet.

Reach out and touch someone.
– AT&T ad

Show me the money!
– from the movie Jerry Maguire

It is not the strongest of the species
that survives, not the most intelligent

that survives. It is the one that is
most adaptable to change. 

– Charles Darwin



38  |  September 2009  |  NYSBA Journal

The labor movement’s top legisla-
tive priority, the Employee Free 
Choice Act (EFCA), proposes 

the most sweeping set of amendments 
to the National Labor Relations Act 
(NLRA) since passage of the Taft-
Hartley amendments in 1947 and, pos-
sibly, in the NLRA’s 75-year history. If 
passed, EFCA will dramatically alter 
the landscape of labor–management 
relations in favor of unions seeking to 
organize nonunion employers.

The EFCA proposes significant 
departures from three long-standing 
NLRA principles. First, the EFCA will 
either virtually eliminate secret-bal-
lot elections, the primary method by 
which employees express their prefer-
ence on the issue of unionization, and 
allow labor organizations to unionize 
workforces simply by directly solicit-
ing and obtaining signatures from a 
majority of the employees in an appro-
priate bargaining unit, or condense the 
period from a union’s filing of a repre-
sentation petition to the election to five 
to 10 days. Second, the EFCA will force 
employers into “interest arbitration” 
for the first collective bargaining agree-
ment if the parties fail to negotiate a 
mutually acceptable contract within 
120 days. Third, the EFCA will funda-
mentally alter the remedial nature of 
the NLRA by imposing treble-back-
pay awards and civil damages against 
employers for improper conduct dur-
ing a union organizing drive, without 

any corresponding increase in penal-
ties for union misconduct.

The chances for passage of at least 
some version of the EFCA this year 
have improved dramatically from last 
year, when it easily passed the House 
but was blocked by a threatened fili-
buster in the Senate. The election of 
President Barack Obama, who cospon-
sored the EFCA last year, as well as 
Democratic gains in the Senate last 
fall and Al Franken’s (D-Minn.) recent 
victory in Minnesota – which gave 
Democrats control over 60 Senate seats, 
the number needed to overcome any 
Republican filibuster – increased the 
chances of the EFCA’s passage in some 
form in the short term. In fact, reports 
have indicated that Senate Democrats 
have made a deal that will result in 
a Senate vote this fall. Supporters of 
the deal – spearheaded by Senators 
Sherrod Brown (D-Ohio), Tom Carper 
(D-Del.), Mark Pryor (D-Ark.), Charles 
Schumer (D-N.Y.) and Arlen Specter 
(D-Pa.) – hope it overcomes the reser-
vations of moderate Democrats who 
have expressed opposition to the bill as 
it is presently drafted.

This article examines: (1) the rep-
resentation and collective bargaining 
process under the NLRA; (2) how the 
provisions of the EFCA, as presently 
drafted, will make it easier for labor 
organizations to organize nonunion 
workforces and will fundamentally 
change the good-faith bargaining pro-

cess; (3) potential revisions to EFCA; 
and (4) steps employers can take to 
be ready for the changes the EFCA is 
expected to have on the organizing 
and collective bargaining processes.

No Secret-Ballot Election
The Union Representation Process 
Under Current NLRA Law
The key provision of the EFCA is its 
virtual elimination of an employee’s 
long-standing right to a secret-ballot 
election to vote for or against union 
representation. Under current law, the 
representation process begins with a 
demand for recognition by the union. 
If the employer declines to recognize 
the union voluntarily, the union may 
file a representation petition with the 
National Labor Relations Board (NLRB 
or the “Board”) regional office where 
the bargaining unit is located. The peti-
tion must be supported by a “showing 
of interest,” which is typically satisfied 
by signed “authorization cards,” dated 
no more than one year prior to the peti-
tion date, from at least 30% of employ-
ees in an appropriate bargaining unit. 
As a practical matter, most unions will 
not file a representation petition until 
they have obtained signed authoriza-
tion cards from at least a supermajority 
(60% to 70% or more) of the employees 
in the proposed unit. Notwithstanding 
a union’s demand for recognition 
based upon its claim to the employer 
that it has a majority, as evidenced 
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by the signed authorization cards, 
an employer has an absolute right to 
reject a union’s demand for recogni-
tion. For example, the employer may 
not be convinced that a majority of its 
employees have knowingly selected to 
be represented. If an employer declines 
to voluntarily recognize the union, the 
union files an election petition with 
the NLRB, and the Board schedules a 
federally supervised secret-ballot elec-
tion during which employees have an 
opportunity to vote on the question of 
representation. 

The period of time between the 
filing of the petition and the election 
(on average six to seven weeks) is 
the “campaign period.” During this 
time, the employer and the union have 
an opportunity to advise employees 
about the practical implications of 
union representation by distributing 
literature and holding information-
al meetings. Employees discuss the 
issues, raise questions, and request 
information and answers to their ques-
tions from both their employer and 
the union. With unionization of the 
private sector currently at an all-time 
low of 7.6%, this campaign period 
has become an increasingly important 
time for employers to answer ques-
tions from employees who, in large 
part, have limited exposure to unions, 
little experience with union represen-
tation or the election and bargaining 
process, and little knowledge of their 
legal rights in the face of organizing 
efforts. The Board closely regulates 
the campaign process and the parties’ 
conduct by imposing content and time 
restrictions on electioneering activity 
and by providing a forum for challeng-
es to improper or coercive campaign 
efforts. Objections to conduct affecting 
the outcome of an election are resolved 
by an investigation and a hearing. 

The secret-ballot election, like any 
election in our democracy used to 
select local, state and federal repre-
sentatives, affords an opportunity for 
informed voters to determine wheth-
er they want to be represented by a 
union in a neutral and anonymous 
setting, free from judgment, intimida-

tion or fear of reprisal. Employees who 
have signed authorization cards for 
the union nevertheless have a right to 
vote “no” in the election if they have 
changed their mind, or had signed in 
order to have the opportunity to learn 
what the union was about. Only if a 
union receives a majority of votes cast 
in an election will the Board issue a 
“Certification of Representative.” 

Representation Election Procedure 
Under the EFCA
The EFCA eviscerates the time-test-
ed and democratic procedural safe-
guards of the secret-ballot election. 
Specifically, the EFCA amends Section 
9(c) of the NLRA to provide that when 
a petition is filed by an individual or 
labor organization claiming to repre-
sent a majority of the employees in a 
unit appropriate for the purposes of 
collective bargaining, 

[i]f the Board finds that a majority 
of the employees . . . has signed 
valid authorizations designating 
the individual or labor organiza-
tion specified in the petition as 
their bargaining representative and 
that no other individual or labor 
organization is currently certified 
or recognized as the exclusive rep-
resentative of any of the employees 
in the unit, the Board shall not 
direct an election but shall certify 
the individual or labor organiza-
tion as the representative described 
in subsection (a).1

In other words, the Board will issue 
a Certification of Representative based 
solely on authorization cards signed by 
a simple majority of the employees in an 
appropriate unit – with no election and 
no campaign period for the employer 
to communicate with its employees. In 
this regard, the EFCA effectively over-
turns the U.S. Supreme Court’s decision 
in Linden Lumber Co. v. NLRB,2 which 
held that an employer does not commit 
an unfair labor practice by declining to 
recognize a union based on a majority 
of authorization cards.3

While organized labor contends 
that signed authorizations provide all 
that is necessary to determine employ-

ee free choice, significantly, the EFCA 
applies a different set of rules regard-
ing decertification elections. The EFCA 
explicitly restricts its application to cir-
cumstances where “no other individ-
ual or labor organization is currently 
certified or recognized as the exclusive 
representative of any of the employees 
in the unit.”4

Both the Board and the courts “have 
long recognized that the freedom of 
choice guaranteed employees by 
Section 7 is better realized by a secret 
election than a card check.”5 Note, 
however, there is no mechanism for 
the employees to request an election, 
leaving the decision entirely up to 
the union. A union with cards from a 
majority of employees is unlikely to 
request an election when it can “win” 
and be certified on the basis of the 
cards and avoid a challenge. Thus 
the EFCA’s proposed sole reliance on 
authorization cards can pose signifi-
cant dangers for the employer. 

First, the legislation is devoid of any 
safeguards to ensure that a union will 
not gain representative status through 
coercive tactics. Union representa-
tives and employees fervently advo-
cating unionization have historically 
employed a variety of improper tactics 
in connection with solicitation of autho-
rization cards, including peer pressure, 
misrepresentation, harassment and 
intimidation. It is not uncommon for 
union representatives to unlawfully 
promise that union initiation fees will 
be waived only for employees who 
sign authorization cards or to threat-
en that employees who do not sign 
cards will be terminated if the union 
is certified as the employees’ exclu-
sive bargaining representative. Second, 
there are no safeguards to prevent 
signatures being obtained by fraud or 
forgery. The secret-ballot election cur-
rently serves as an inherent check on 
improper organizing efforts because it 
allows employees who may have been 
improperly coerced into signing an 
authorization card the opportunity to 
anonymously vote for or against rep-
resentation under the protected veil of 
a secret ballot. By removing this layer 
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not later than 10 days after receiv-
ing a written request for collective 
bargaining from an individual or 
labor organization that has been 
newly organized or certified as a 
representative as defined in Section 
9(a) . . . the parties shall meet and 
commence to bargain collectively 
and shall make every reasonable 
effort to conclude and sign a collec-
tive bargaining agreement.10

The EFCA would also provide that, 
if an employer and a union are engaged 
in bargaining for their first contract 
and are unable to reach agreement 
within 90 days, either party may refer 
the dispute to the Federal Mediation 
and Conciliation Service (FMCS or the 
“Service”) for mediation: 

If after the expiration of the 90-day 
period beginning on the date on 
which bargaining is commenced, 
or such additional period as the 
parties may agree upon, the parties 
have failed to reach an agreement, 
either party may notify the Federal 
Mediation and Conciliation Service 
of the existence of a dispute and 
request mediation. Whenever such 
request is received, it shall be the 
duty of the Service promptly to put 
itself in communication with the 
parties and to use its best efforts, 
by mediation and conciliation, to 
bring them to agreement.11

If the FMCS is unable to bring the 
parties to agreement after 30 days of 
mediation, the dispute will be referred 
to arbitration, and the results of the 
arbitration will be binding on the par-
ties for two years. As stated in the 
EFCA: 

If after the expiration of the 30-day 
period beginning on the date on 
which the request for remediation 
is made . . . or such additional 
period as the parties may agree 
upon, the Service is not able to 
bring the parties to agreement by 
conciliation, the Service shall refer 
the dispute to an arbitration board 
established in accordance with 
such regulations as may be pre-

ment reached if requested by either 
party, but such obligation does not 
compel either party to agree to a 
proposal or require the making of 
a concession.6

The NLRA does not prescribe any 
specific time period within which 
negotiations must begin or end, and 
states only that the parties must “meet 
at reasonable times and confer in good 
faith.”7 The parties can negotiate indef-
initely until reaching the point of agree-
ment or impasse.8 The NLRA does not 
require the parties to make concessions 
or agree to the demands of the other 
party; nor does it require participation 
in mediation or binding arbitration of 
contract disputes. Rather, the NLRA 
is premised on the understanding that 
the market forces at play will bring 
pressure on the parties, resulting in a 
resolution of the dispute. 

Unlike certain public-sector labor 
laws (such as New York’s Taylor Law) 
that prohibit public employees from 
striking and instead provide for inter-
est arbitration or legislative proceed-
ings to resolve impasses in labor dis-
putes affecting essential public services 
– like the police, firefighting, education 
and the judiciary – the NLRA pro-
vides for no such impasse-breaking 
mandate. In fact, neither party may 
insist that the other agree to arbitra-
tion of contract terms as a substitute 
for “good-faith bargaining.” Indeed, 
interest arbitration is not even a man-
datory subject of bargaining.9 Instead, 
the principles of the NLRA promote 
the right of employers and unions to 
engage in good-faith collective bar-
gaining without any artificial restraints 
on free-market forces. 

Collective Bargaining Under 
the EFCA
The EFCA once again fundamentally 
alters the freedom of contract reflected 
in the NLRA. Under the EFCA, the 
employer would be required to enter 
into negotiations within 10 days after 
the union requests bargaining for an 
initial contract. Specifically, the EFCA 
would amend Section 8 of the NLRA to 
add a new provision, which states that 

of protection, there is no mechanism in 
place to ensure that a union’s certifica-
tion as a bargaining representative was 
achieved through proper and noncoer-
cive efforts. 

Furthermore, given the discreet – 
even stealthy – nature of card-signing 
campaigns, an employer will often have 
little or no notice of union efforts to 
organize its workforce until it is too late 
and will have no opportunity to cam-
paign against organizational efforts. As 
a result, the EFCA actually facilitates 
employees’ having to make a choice 
on such an important issue without the 
benefit of hearing all sides – getting the 
full information and answers to their 
questions that election campaigns pro-
vide. Since most labor contracts contain 
“union security” clauses that compel 
all employees (even those who would 
decline representation) to pay union 
dues, unions have a significant financial 
incentive to organize as many employ-
ees as possible. Solicitation of autho-
rization cards under the EFCA is both 
easy and inexpensive, and unions are 
likely to increase organization efforts in 
nonunion workplaces and in tradition-
ally nonunion industries. At its core, 
the removal of the secret-ballot election 
will make it easier for unions to orga-
nize employers of all sizes, across all 
industries. 

Imposition of First Labor Contract
The Current Collective Bargaining 
Process Under the NLRA 
Once a union wins an election, the 
union and the employer engage in 
collective bargaining. The duty to bar-
gain is set forth in Section 8(d) of the 
NLRA:

To bargain collectively is the 
performance of the mutual obli-
gation of the employer and the 
representative of the employees 
to meet at reasonable times and 
confer in good faith with respect 
to wages, hours, and other terms 
and conditions of employment, or 
the negotiation of an agreement 
or any question arising thereun-
der, and the execution of a written 
contract incorporating any agree-

POINT OF VIEW
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the offended party “whole” for its 
losses. Remedies against employers 
for unfair labor practices are gener-
ally limited to cease-and-desist orders, 
reinstatement and back pay, posting 
of notices to employees and injunctive 
relief. There are no fines, penalties, 
compensatory damages or attorneys 
fees, except in extraordinary cases. 

Penalties Under the EFCA
The EFCA would unreasonably 
strengthen the NLRB’s remedies for 
unfair labor practices committed by 
employers without making any cor-
responding changes to remedies for 
unfair labor practices committed by 
unions. 

1. Injunctions
The EFCA would require the NLRB to 
seek a federal court injunction against 
an employer whenever there is reason-
able cause to believe that the employer 
has threatened, discharged or discrimi-
nated against employees or engaged 
in conduct that significantly interferes 
with employee rights during an orga-
nizing drive or first contract negotia-
tions. 

Specifically, the EFCA would amend 
Section 10(l) of the NLRA to require the 
General Counsel to seek injunctive 
relief whenever it is charged that any 
employer (1) “discharged or otherwise 
discriminated against an employee in 
violation of subsection (a)(3) of Section 
8”; (2) “threatened to discharge or 
to otherwise discriminate against an 
employee in violation of subsection 
(a)(1) of Section 8”; or (3) “engaged in 
any other unfair labor practice within 
the meaning of subsection (a)(1) that 
significantly interferes with, restrains, 
or coerces employees in the exercise 
of the rights guaranteed in section 7,” 
either (a) “while employees of that 
employer were seeking representation 
by a labor organization” or (b) “dur-
ing the period after a labor organiza-
tion was recognized as a representa-
tive defined in section 9(a) until the 
first collective bargaining contract is 
entered into between the employer 
and the representative.”13 

day rather than 40 hours a week. In 
these uncertain economic times, any 
one of those changes could cripple an 
employer’s competitive standing. 

As a result of these provisions, 
the traditional economic weapons of 
bargaining (i.e., strikes and lockouts) 
would, for all practical purposes, be 
eliminated from first contract negotia-
tions. This will inevitably strengthen a 
union’s position during its card-check 
campaign because employees will not 
have to fear a period of unemployment 
due to potential strikes or lockouts. As 
previously noted, historically interest 
arbitration has been limited to resolv-
ing contract disputes for critical public 
sector services, such as the police or 
firefighting, where because of public 
safety concerns the public employees 
do not have the right to strike. 

As drafted, the EFCA provides no 
substantive guidelines regarding the 
nature of the arbitration or the proce-
dures to be followed. Most arbitrators 
have little or no experience in creating 
contracts, particularly first contracts 
and particularly those where private-
sector competitive issues are involved. 
Yet the EFCA contains no guidelines 
for the exercise of this formidable arbi-
tral authority; nor does EFCA provide 
a mechanism to appeal the arbitrator’s 
determination. For example, will the 
arbitrator have absolute discretion to 
write the contract as he or she sees fit 
or will the arbitrator be subject to a 
“baseball-style” approach where he or 
she is forced to choose wholesale one 
party’s contract (or a modified baseball 
style in which he or she may pick and 
choose among parties’ proposals on 
each subject)? This gives arbitrators 
the ability to write collective bargain-
ing agreements without any governing 
standards or guidelines, so there will 
be no uniformity to serve as preceden-
tial guidance for the parties. 

Increased Penalties
Current Remedial Measures 
Under the NLRA
Under current law, relief under the 
NLRA is remedial in nature, not puni-
tive. The NLRA was designed to make 

scribed by the Service. The arbitra-
tion panel shall render a decision 
settling the dispute and such deci-
sion shall be binding upon the par-
ties for a period of 2 years, unless 
amended during such period by 
written consent of the parties.12

In other words, if an employer and 
a union cannot reach agreement on 
an initial contract within 120 days, 
the union can request an independent 
arbitrator to impose on the employer 
initial contract terms, including wages, 
benefits, hours and other economic 
and noneconomic terms and condi-
tions of employment. The resulting 
contract would be in place for two 
years, and the employer would be pre-
cluded from appealing the arbitrator’s 
ruling, regardless of the economic or 
organizational burden it may impose. 

This change in the law is significant 
for a number of reasons. Currently, 
there is no requirement of binding 
interest arbitration in the contract 
negotiation process, and the parties 
must reach agreement on an initial 
contract through collective bargaining 
– a process that can take nine months 
to a year or even more – considerably 
longer than the four months provided 
by the EFCA. Not only does the EFCA 
severely truncate the collective bar-
gaining process for the first labor con-
tract, which serves as the foundation 
for all future collective bargaining, it 
provides for wholesale imposition of 
terms of employment by an arbitrator 
who likely has no understanding of the 
employer’s unique business needs and 
challenges. For example, the arbitrator 
could determine that seniority, rather 
than merit, should determine decisions 
regarding promotions, transfers and 
layoffs; require the employer to make 
mandatory contributions to a union’s 
under-funded pension plan; prohibit 
the employer from subcontracting cer-
tain work that can be obtained more 
cost-effectively from another source; or 
establish holiday schedules, amounts 
of vacation and wage premiums, such 
as overtime pay after eight hours a 
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2007, by a vote of 241-185. On March 29, 
2007, Senator Kennedy reintroduced 
the Senate version (S. 1041) in the 
Senate with 46 cosponsors, including 
then-Senator Obama. Three months 
later, on June 26, 2007, the bill was 
pulled after the Senate failed to invoke 
cloture – the 60 votes required to end 
debate on the bill – by a vote of 51-48. 

Proponents of the EFCA contend 
that the legislation is needed to bypass 
an election process that favors employ-
ers and denies employees the oppor-
tunity to self-organize and designate 
representatives of their own choos-
ing. Specifically, unions contend that 
employers avail themselves of adminis-
trative and procedural delays between 
the filing of a petition and the holding 
of an election. Yet the length of time 
between the union’s filing of a petition 
and a secret-ballot election has decreased 
over the years. Proponents also argue 
that the EFCA is needed to counter 
alleged unlawful conduct by employ-
ers during the campaign period and 
the inherent advantage employers have 
to speak with their employees during 
“captive audience” meetings held dur-
ing working hours. Notably, however, 
statistics demonstrate that unions have 
filed objections to employer conduct in 
only a small number of instances. Out 
of the 1,850 representation elections 
in 2006, objections were filed in only 
177 cases (a number which includes 
objections filed by employers against 
unions).16 Moreover, it is not clear how 
many of those 177 objections were mer-
itorious and resulted in an election 
being set aside.17 

Significantly, unions already have 
a remedy for employers who engage 
in unfair labor practices that result in 
an unfair election or that undermine 
a union’s majority. Not only can a 
union get the election set aside, but, in 
egregious cases, the union can obtain 
a bargaining order that requires the 
employer to recognize and bargain 
with it without a showing of majority 
status.18 Given that unions won almost 
67% of Board-supervised representa-
tion elections in the first half of 2008, 
it is unlikely that employers have an 

labor practice within the meaning 
of subsections (a)(1) or (a)(3) of 
section 8 while employees of the 
employer are seeking representa-
tion by a labor organization or 
during the period after a labor 
organization has been recognized 
as a representative defined in sub-
section (a) of section 9 until the first 
collective bargaining contract is 
entered into between the employ-
er and the representative shall, in 
addition to any make-whole rem-
edy ordered, be subject to a civil 
penalty not to exceed $20,000 for 
each violation. In determining the 
amount of any penalty under this 
section, the Board will consider the 
gravity of the unfair labor practice 
and the impact of the unfair labor 
practice on the charging party, on 
other persons seeking to exercise 
rights guaranteed by this Act, or on 
the public interest.15 

4.  Result of EFCA’s Increased 
Penalties

The extreme remedies in the EFCA – 
including injunctions, treble damages 
and civil penalties – would have the 
effect of putting NLRA violators on 
par with criminal RICO conspirators. 
Instead of leveling the playing field, 
unions and employees would be incen-
tivized to file meritless unfair labor 
practice charges to seek interference 
with an employer’s planned operation-
al changes, substantial economic settle-
ments and/or to up the ante in terms of 
bringing pressure to force employers to 
capitulate to union demands. 

Legislative History of the EFCA
The EFCA was first introduced in 
Congress on November 21, 2003, by 
Rep. George Miller (D-Calif.) and Sen. 
Edward Kennedy (D-Mass.). The bills 
died in committee in both the House 
and Senate, were reintroduced by 
the same sponsors on April 19, 2005, 
and once again died in committee. 
Representative Miller reintroduced the 
EFCA in the House of Representatives 
on February 5, 2007, and the House 
passed the bill (H.R. 800) on March 1, 

Unions could use Board-initiated 
injunctions as a powerful weapon to 
enjoin important employer plans, such 
as layoffs, mergers, transfers of work, 
changes in operations, etc., arguing 
that the plans are intended to inter-
fere unlawfully with union organiz-
ing efforts. Employees getting wind 
of these changes could seek protection 
from the union, which could argue 
that the changes are retaliatory for 
organizing efforts that were actually 
commenced only in reaction to the 
planned changes.

2.  Treble Back Pay; Liquidated 
Damages 

The EFCA increases the amount an 
employer is required to pay when an 
employee is discharged or discrimi-
nated against during an organizing 
campaign or first contract negotiations 
to three-times back pay. EFCA amends 
Section 10(c) of the National Labor 
Relations Act to provide 

[t]hat if the Board finds that an 
employer has discriminated against 
an employee in violation of sub-
section (a)(3) of section 8 while 
employees of the employer were 
seeking representation by a labor 
organization, or during the period 
after a labor organization was rec-
ognized as a representative defined 
in subsection (a) of section 9 until 
the first collective bargaining con-
tract was entered into between the 
employer and the representative, 
the Board in such order shall award 
the employee back pay and, in 
addition, 2 times that amount as 
liquidated damages.14 

3. Civil Penalties
The EFCA also provides for civil fines 
up to $20,000 per violation against 
employers found to have willfully or 
repeatedly violated employees’ rights 
during an organizing campaign or first 
contract negotiations. The EFCA would 
add civil penalties to the NLRB’s rem-
edies in certain unfair labor practice 
cases. The EFCA provides that 

[a]ny employer who willfully or 
repeatedly commits any unfair 
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that mandate membership or payment 
of union dues or “fees” as a condi-
tion of employment, either before or 
after hiring.21 Unions have tradition-
ally limited their organization efforts in 
right-to-work states given the expense 
of running an election campaign and 
the unavailability of automatic dues 
payment from each employee in an 
organized bargaining unit. Upon pas-
sage of the EFCA, however, workers 
in right-to-work states will be just as 
likely as those in other states to find 
themselves unionized because of the 
ease and modest costs of a card-check 
campaign. 

Potential Revisions to EFCA
Discussion of potential modifications to 
the EFCA has included the following:

• having the NLRB run secret-ballot 
elections, but in a substantially 
shortened time from petition to 
election (i.e., within five to 10 days 
from the date of filing a petition);

• making employer captive-audi-
ence speeches an unfair labor 
practice unless the union is given 
equal opportunity under identical 
circumstances for the same;

• making any employer or union 
captive-audience speeches an 
unfair labor practice if held 
within 24 hours of the election 
(currently, an employer captive-
audience speech within the 
24-hour period prior to an elec-
tion is objectionable conduct that 
can result in an employer election 
victory being set aside);

• making any employer or union 
visit to an employee’s home, if 
related to an election campaign, 
an unfair labor practice;

• increasing enforcement and puni-
tive remedies, such as imposing 
civil penalties for willful viola-
tions of the NLRA, treble damag-
es for discriminatory discharges, 
reasonable attorney fees on a 
finding of bad faith, harassment 
or unnecessary delay and Gissel 
bargaining orders where a fair 
election is deemed not possible by 
the NLRB;

undue advantage that must be rem-
edied by enactment of this legislation. 
Indeed, the real thrust of the EFCA is 
that it represents an opportunity for 
organized labor to reverse the drastic 
decline in private sector unionization 
over the past several decades. 

 Year Percentage 
   Organized19

 1953 35.7%
 1973 24.2%
 1983 16.5%
 1993 11.1%
 2003   8.2%
 2008   7.6%

Likely Reach of the EFCA
The EFCA is likely to have far-reaching 
effects on employers across all indus-
tries, including those that have never 
before been the target of a successful 
union organizing campaign. 

Nontraditional Industries/
Workforces
Small- and medium-sized employers 
would be ill advised to assume that they 
are insulated from organization. Indeed, 
more than 70% of employers involved 
in NLRB elections had fewer than 50 
employees in the bargaining unit. 

 Under 10 24.7%
 10–19 18.3%
 20–29 12.6%
 30–39   8.8%
 40–49   6.1%
 Under 50 70.5%20

In this current economic environ-
ment where workers are increasingly 
concerned about job security and are 
dissatisfied with employers’ efforts to 
control costs, no industry is immune 
from union organization. Even white-
collar industries that have not tradi-
tionally been the target of union cam-
paigns may experience a card-check 
campaign. The prospect of significant 
union dues and the ease with which 
unions can obtain representative status 
without an election will create a surge 
in organizing efforts. 

Right-to-Work States
Right-to-work laws prohibit agree-
ments between unions and employers 

• more closely regulating the nego-
tiating process, including manda-
tory bargaining commencement 
dates, the imposition of a bargain-
ing schedule, costs and attorney 
fees to combat bad-faith bargain-
ing and requiring mandatory 
mediation after a period of 120 
days;

• broadening provisions for injunc-
tive relief with reasonable attorney 
fees upon a finding that a party is 
not acting in good faith; and

• streamlining NLRB procedures. 
Other possible, but unconfirmed, 

aspects of a potential deal include 
denying employers the right to require 
employees to attend meetings on work 
time to discuss unionization issues, 
requiring that union agents be given 
full access to the workplace following 
the filing of a petition, and the right 
of the union to employees’ names and 
addresses immediately upon the filing 
of the petition.

Steps Employers Can Take to 
Prepare for the EFCA
Given the potentially significant impact 
of the EFCA in its current form, or even 
in a slightly watered-down version, 
nonunion employers must understand 
the challenges and related business 
costs the EFCA presents and prepare 
now for the union organizing efforts 
companies may soon face. 

Conduct a Vulnerability 
Assessment of the Workforce
Under the EFCA, nearly all employ-
ers will be at risk of encountering 
an aggressive union organizing drive. 
Employers should examine their work-
forces to determine the following:

• The vulnerability of their employ-
ees to lawful union efforts, as well 
as unlawful organizing tactics 
(e.g., fraud, misrepresentation, 
harassment, threats, coercion, 
etc.). Some employees may be 
particularly vulnerable to harass-
ment, intimidation or coercion to 
sign a union authorization card. 
Others may be vulnerable to mis-
leading statements by organizers, 
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position on organizing. The correct 
identification of supervisors will be 
critical if the RESPECT Act,24 another 
bill backed by organized labor that is 
designed to narrow the classification 
of supervisors exempt from the NLRA, 
is passed.

Training of Supervisors
One important step an employer 
should take immediately is to train its 
supervisors to handle their increased 
responsibilities and broad role in deal-
ing with the implications of the EFCA. 
That training regimen should include 
the following :

• Communicating Best Practices. 
Supervisors need to understand 
their vital role in implementing 
the employer’s Best Practices 
in Human Resources, including 
developing effective communica-
tion skills and relationships with 
subordinates.

• NLRB Rules. The NLRB’s rules 
governing the conduct of supervi-
sors both before and during an 
organizational effort are often 
counter-intuitive – common sense 
and good motives are not enough 
to avoid violations. In light of the 
EFCA’s significantly increased 
penalties for NLRA violations by 
supervisors, supervisors should 
be made keenly aware of the rules 
governing their conduct.25

• Warning Signs. Supervisors 
should be trained to recognize the 
earliest signs of employee unrest 
and union card-signing drives in 
order to provide the employer 
with the maximum amount 
of time to react and persuade 
employees on the issues. 

• Training the Trainers. Human 
resources and supervisory person-
nel should be trained for their role 
in the training of nonsupervisory 
employees, as discussed below. 

• Campaigning on Substantive 
Issues. If employers are fortunate 
enough to learn of a union orga-
nizing effort in sufficient time to 
persuade employees why union-
ization is not in their best inter-

before employers are aware of their 
activity, an employer’s best defense 
may be to create a well-run workplace, 
through the implementation of “Best 
Practices in Human Resources,” so 
that employees will be more likely to 
reject unionization when approached. 
Employers should evaluate current 
personnel policies and practices to 
determine whether the current rela-
tionships between management and 
employees will make it harder or easier 
for unions to persuade employees to 
organize. Examples of Best Practices 
include: full compliance with applica-
ble law (“respect for employee rights”), 
fair and nondiscriminatory treatment 
of employees, elimination of actual or 
perceived favoritism in personnel deci-
sions, prompt and accurate communi-
cations on issues that affect employees, 
managed employee expectations, effec-
tive processes for promptly resolving 
disputes in-house, and competitive 
compensation and benefits.

Develop Response to Union 
Organizing Strategies 
In the event employees may be sub-
ject to “mischief” by union organizers, 
such as noted above, employers should 
adopt a strategy to assist employees 
in dealing with this misconduct. This 
includes training employees on what 
to do if they feel harassed or coerced 
in any way to sign an authorization 
card and providing them with a source 
of information and a place they can 
go to get answers to questions they 
may have about their employment, the 
union organizing effort or related mat-
ters. Consider also adopting a strat-
egy to manage the impact of union 
organizing efforts, i.e., promulgating 
lawful no-solicitation/no-distribution 
rules, evaluating operational and orga-
nizational issues that affect the scope 
of the “appropriate” unit, and identi-
fying those who qualify as “supervi-
sors” and who therefore will be part 
of the management team to deal with 
organizing efforts. This team will train 
employees, gather intelligence on vul-
nerabilities to organizing and organiz-
ing activity and advocate the company 

NYSBA Journal  |  September 2009  |  45

misrepresentation or fraud. They 
may lack a full understanding of 
the significance of signing a union 
card – for example, due to lan-
guage issues or a lack of sophisti-
cated knowledge of their rights or 
the implications of unionization. 

• The vulnerability of the employer 
and its various facilities to orga-
nizing efforts based on its opera-
tional structure, workplace prac-
tices, policies and relationships 
with its employees.

• The vulnerability of business 
plans that may impact operations 
and personnel and, in so doing, 
could be viewed as unlawful 
or subject to injunctive relief if 
implemented during an organiza-
tional campaign.

Documentation of Business 
Planning 
In this current economic climate, many 
employers may be contemplating or 
planning discipline, changes in com-
pensation or benefits, a transfer of 
work to another facility, layoffs or 
other restructuring. If any of these are 
implemented during a union organiza-
tional effort (perhaps one the employer 
may not even be aware of at the time 
of the planning), or an organizational 
effort is started in reaction to word 
of impending plans, the union may 
charge that implementing such plans 
during an organizational campaign 
would be discriminatory or interfere 
with employee rights.22 The EFCA may 
require the NLRB to seek an injunction 
to stop implementation of the plans. 
Treble-backpay awards and costly civil 
penalties could be sought if any such 
changes in this period are later found 
to be discriminatory (i.e., motivated, 
in whole or in part, by anti-union ani-
mus).23 Careful documentation of per-
sonnel decisions and planned business 
changes, and the timing and reasons 
for those actions, may be critical. 

Implement and Maintain 
Best Practices
Since unions will likely seek to orga-
nize and get employees to sign cards 
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time to prepare.26 In the likely event 
the union will use the availability of 
arbitration as leverage in negotiations, 
the employer will need to be pre-
pared for “interest arbitration,” i.e., 
an adversarial hearing before an arbi-
trator where the arbitrator’s decision 
will be to impose the terms of a two-
year labor contract on the parties.27 
In such proceedings, the employer’s 
preparation of its contract proposals 
and its documented defense of the 
reasonableness of those proposals are 
important. Bargaining strategy should 
be planned early on. This includes the 
steps the employer can take to docu-
ment its exercise of management rights 
that will support its position that the 
same should not be restricted in a labor 
contract.

Conclusion
The EFCA is anticipated to change the 
labor law as we know it, making it 
substantially easier for unions to orga-
nize, more likely that employers will 
be saddled with expensive and restric-
tive labor agreements, and more costly 
to employers subject to union-filed 
unfair labor practice charges challeng-
ing an employer’s actions. Prudent 
employers should take steps now to 
limit the likelihood of an EFCA orga-
nizing drive and to be ready to defeat 
one should it occur.  ■

1. Employee Free Choice Act of 2009, H.R. 1409, 
111th Cong. § 2(a) (2009) (EFCA).

2. 419 U.S. 301 (1974).

3. A secret-ballot election would still be conduct-
ed if a representative petition is filed unaccompa-
nied by a claim that the union represents a majority 
of employees in an appropriate unit. Given that 
few unions file petitions with less-than-majority 
support, the practical impact of the EFCA would be 
to virtually eliminate secret-ballot elections, but for 
decertification scenarios.

4. EFCA § 2(a).

5. Dana Corp., 351 NLRB No. 28, at *5 (2007).

6. 29 U.S.C. § 158(d). 

7. Id.

8. At impasse, the employer may unilaterally 
implement new terms and conditions of employ-
ment reasonably comprehended by its final propos-
als, and the union may either walk away from the 
bargaining table or engage in a strike. 

of Information/Discussion. If 
employees may be subject to “mis-
chief” by union organizers, the 
employer should prepare employ-
ees by explaining how to deal 
with such misconduct, how the 
employer can help protect them, 
and what resources the employer 
is providing to correct misinfor-
mation and answer questions. 

• Campaign Issues. Review the facts 
and arguments on the key issues 
the employees can and will con-
sider in deciding whether to sign 
an authorization card, or decline 
to do so (“campaign issues”). 
Since the “election campaign” as 
we know it may be a thing of the 
past after the EFCA, each employ-
er may have to decide when the 
time is right to schedule this train-
ing for the employees. 

Rapid Response Team 
For most employers, their first aware-
ness of a union organizing campaign 
will come long after the union has start-
ed the effort. Thus, the employer is most 
often starting from behind. Employers 
should therefore be prepared to respond 
quickly and capably to a card-check 
campaign. This quick response task force 
should be composed of a small number 
of trained and prepared members of the 
management team. That team will have 
worked with outside counsel to prepare 
a well-thought-out plan to respond to 
a union organizing effort in the most 
effective manner. 

“Campaign in a Can” 
Since the employer will likely need 
to communicate with its employees 
on the campaign issues and will have 
little time to prepare these materials, 
the Rapid Response Team should have 
a set of materials prepared and ready 
to go in the event an organizing effort 
is discovered. 

Preparation for Bargaining/
Interest Arbitration 
Under the EFCA, the time period for 
negotiating a first contract is extremely 
short, and employers may have little 

ests, supervisors should be pre-
pared to provide employees with 
information they need to make an 
informed decision and which the 
union will not provide to them. 
They should also be prepared 
to deliver the employer’s mes-
sage, to listen to the employees’ 
concerns and answer employees’ 
questions in a knowledgeable, 
confident manner. Employers are 
unlikely to have sufficient time to 
conduct this training if they wait 
until they first learn of an orga-
nizing drive in the workplace. 

Training Employees
The EFCA gives the union a roadmap 
for organizing without a similar oppor-
tunity for the employer to provide 
information, discuss the issues or com-
municate its views to its workers. Thus, 
the EFCA puts a premium on effec-
tive action by the employer before an 
organizing campaign starts. Employers 
should consider training their current 
employees and new hires during their 
orientation on the following issues:

• Best Practices. Explain, even if 
the word “union” is never used, 
why the employees do not need 
a union. Supervisors can help 
employees understand and 
appreciate the employer’s Best 
Practices, so that the union will 
have difficulty offering employees 
anything of sufficient value that 
would prompt them to sign a 
union card.

• Union-Free Philosophy. Explain 
the company’s union-free philoso-
phy and why/how that is likely 
to benefit the employee.

• The EFCA and Authorization 
Cards. Help employees under-
stand the true legal significance of 
the cards and the implications of 
signing. Employees should know 
that by signing an authorization 
card they may be voting for a 
union without the benefit of infor-
mation as to what they are getting 
themselves and the company into. 

• Dealing with Harassment, 
Coercion, Misrepresentation, Lack 
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LANGUAGE TIPS
BY GERTRUDE BLOCK

Question: Please explain the 
meanings of term and condi-
tion in contract law.

Answer: My thanks to the New 
York reader who sent this first-time 
question, which has a surprisingly 
complicated answer. In a lay diction-
ary the word “term” has a long list of 
meanings. The two most common are: 
“a limited time during which some-
thing takes place,” as in “a term of 
two years”; and “a word, or designa-
tion,” as in “a legal term.” These two 
meanings make the word inherently 
ambiguous. 

In legal dictionaries, the most com-
mon meaning of the word “term” is 
“duration of time.” The word “term,” 
in a deed conveying land for a cer-
tain term, is defined as having “a 
determined or prescribed duration.” 
(Etheridge v. United States, 218 F. Supp. 
809, 812 (1963)). In contrast to condi-
tion, which denotes an uncertain event, 
term describes an event that is certain 
to take place, although it may not be 
known when. 

But some courts refuse to distin-
guish between the words term and 
condition, treating them as synonyms. 
A California court decided that a rule 
eliminating the rights of firefighters to 
facilities for washing was a “term and 
condition of employment.” An Illinois 
court held that parking fees concerned 
a “term and condition” for building 
service and food service employees. 
And a Minnesota court decided that a 
county sheriff department grooming 
policy constituted a “term and condi-
tion of employment.”

A New Jersey court held the estab-
lishment of a school calendar was 
not a “term and condition of employ-
ment” within a statute entitling pub-
lic employees to negotiate such terms 
and conditions. And a Florida court 
decided that “possible promotion . . . 
does not involve a ‘term and condition 
of employment’” for members of a 
bargaining unit.

Courts have also struggled over the 
words term and tenure. A North Dakota 
court commented that while “tenure” 

and “term” are not strictly synony-
mous, “they are frequently so used 
by legislative bodies.” Furthermore, 
sometimes term is a synonym of session, 
and sometimes it isn’t. A 1909 Oregon 
court said that the word “term” signi-
fied the space of time permitted to hold 
a “special session.” Later, however, the 
same court said that the word session 
did not mean “term” but referred only 
to the court’s next temporary sitting. 
But with reference to the phrase next 
term, an Alabama appeals court said 
that the words “term” and “session” 
were synonymous as applied to hold-
ings or sittings of a court. 

So it seems that the question is one 
that courts have struggled to answer 
for years. Their decisions provide no 
consensus, only the need for it.

Not surprisingly, Justice Oliver 
Wendell Holmes, Jr. wrote (in 1918): 
“A word is not crystal, transparent 
and unchanged, it is the skin of a liv-
ing thought and may vary greatly in 
color and content according to the 
circumstance and the time in which it 
is used.” (Towne v. Eisner, 245 U.S. 418, 
425 (1918)). Poet Emily Dickinson said 
it even better: “A word is dead when it 
is said, some say./ I say it just begins to 
live that day.”

Question: When I called a local 
store that had advertised a “promo,” 
I asked how long the sale would last. 
The voice at the other end indignantly 
responded that the advertised event 
was not a “sale,” and it was limited to 
a single day. So does a “promo” differ 
from a “sale” in that it has a definite 
time limit?

Answer: I gather, from your experi-
ence, that at least the individual you 
spoke to thinks that “time-limitation” 
signals the difference between a promo-
tion and a sale. More interesting, how-
ever, is the clerk’s use of the clipped 
form promo instead of promotion, 
the original word. Our word-stock is 
expanding rapidly as a result of tech-
nology that requires new words for 
new things. It is, however, also shrink-
ing because of “clipping” – English 
speakers’ tendency to shorten words 

already in the word-stock by cutting 
off parts, usually their beginnings or 
ends, the word promo, for “promotion” 
being an example.

The clipped word vet results from 
two clippings, the earlier, from veteran, 
the name for persons who have previ-
ously fought our wars. A more recent 
clipping is vet from “veterinarian,” 
which comes from a more circuitous 
process. A veterinarian, of course, is an 
individual trained medically to care for 
animals. As part of his or her practice a 
veterinarian must learn and assess an 
ill animal’s medical history.

That assessment of the animal’s 
medical background by a “vet” is the 
basis of the meaning of the new verb 
vet, which has expanded to its current 
meaning, “to determine and assess an 
applicant’s background in order to 
decide his or her fitness for employ-
ment.” The clipped form prep, which 
comes from the prefix pre- (“to pre-
pare”) can refer to making a patient 
ready for surgery, making a student 
ready for college, or making an athlete 
ready to compete. As an adjective it 
can refer to the ninth-to-twelfth years 
of school (“prep school”). 

Another relatively new clipping is 
the verb morph, clipped from the mid-
dle of the noun metamorphosis. A meta-
morphosis is an alteration or change 
of form, the affix morph- meaning 
“change.” True to its name, the clipped 
verb morph causes change to occur. 
Some readers will recognize the verb 
synch (a clipping of synchronize) from 
its use in the compound verb lip-synch, 
“to move one’s lips in synchronization 
with the lyrics of a song.”

Another new clipping is dis, from 
the word “disrespect,” which began as 

GERTRUDE BLOCK is lecturer emerita at the 
University of Florida College of Law. She is the 
author of Effective Legal Writing (Foundation 
Press) and co-author of Judicial Opinion Writing 
(American Bar Association). Her most recent 
book is Legal Writing Advice: Questions and 
Answers (W. S. Hein & Co., 2004).
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This column is made possible through 
the efforts of the NYSBA’s Committee on 
Attorney Professionalism. Fact patterns, 
names, characters and locations presented 
in this column are fictitious, and any resem-
blance to actual events or to actual persons, 
living or dead, is entirely coincidental. These 
columns are intended to stimulate thought 
and discussion on the subject of attorney 
professionalism. The views expressed are 
those of the authors, and not those of the 
Attorney Professionalism Committee or 
the NYSBA. They are not official opinions 
on ethical or professional matters, nor 
should they be cited as such.

Shortly thereafter, the New York 
State Bar Association (NYSBA) agreed. 
In 1976, NYSBA’s House of Delegates 
adopted virtually the same proviso 
to DR 7-102(B)(1), confirming that the 
duty of confidentiality was more impor-
tant to the adversary system of justice 
than the duty of candor. See NYSBA 
Op. 454 (1976). In fact, it was so impor-
tant that in 1980, when the NYSBA 
Committee on Professional Ethics con-
sidered whether DR 7-102(B)(2), which 
required a lawyer to reveal to the court 
client confidences or secrets in order to 
rectify the fraud of a non-client upon 
a tribunal, but lacked the proviso, the 
Committee overrode that omission by 
reading the proviso into DR 7-102(B)
(2). NYSBA Op. 523. That Committee 
reasoned that in New York “the bal-
ance is struck by favoring the personal 
interest of the client in preserving his 
confidences and secrets against the 
relatively impersonal obligation of the 
lawyer to secure the system of justice 
against fraud.”

To the Forum:
I’ve been a New York litigator for 
almost 40 years, and in those decades 
I’ve seen, heard, and thought a lot 
about the litigator’s role. But just last 
month, I was shocked by what I heard 
at a CLE ethics presentation about the 
new New York Rules of Professional 
Conduct (“Rules”) that became effec-
tive on April 1, 2009 – litigators are 
now supposed to “rat out” their clients 
if they testify falsely! This is so com-
pletely contrary to the New York litiga-
tor’s traditional role as a zealous advo-
cate that I wondered whether I had just 
heard an April Fool’s Day joke.

Unfortunately, however, this was 
no joke. Rule 3.3(a)(3) provides that 
“[i]f a lawyer, the lawyer’s client, or 
a witness called by the lawyer has 
offered material evidence and the law-
yer comes to know of its falsity, the 
lawyer shall take reasonable remedial 
measures, including, if necessary, dis-
closure to the tribunal.” Rule 3.3(b) 
provides that “[a] lawyer who repre-
sents a client before a tribunal and who 
knows that a person intends to engage, 
is engaging or has engaged in criminal 
or fraudulent conduct related to the 
proceeding shall take reasonable reme-
dial measures, including, if necessary, 
disclosure to the tribunal.” Rule 3.3(c) 
then says that the duty to remedy 
such false testimony or misconduct 
applies “even if compliance requires 
disclosure of information otherwise 
protected by Rule 1.6,” the Rule regard-
ing the lawyer’s duty not to reveal 
or use client confidential information 
(i.e., what the old Code of Professional 
Responsibility (“Code”) used to call 
“confidences” and “secrets”). In effect, 
Rule 3.3 requires lawyers to disclose 
confidential client information to a 
tribunal – and that includes arbitrators 
as well as judges – if such disclosure 
is necessary to remedy any false testi-
mony or intentional misconduct by a 
client related to the proceedings.

In my view, Rule 3.3 represents a 
paradigm shift for New York litigators. 
When I began my practice in 1970, 
New York had just adopted the Code, 
and there was some concern about the 

uneasy relationship between a lawyer’s 
duty to maintain the sanctity of client 
confidences and secrets and a lawyer’s 
duty of candor to a court. Like the ABA 
Model Code on which it was based, 
the New York Code did not expressly 
resolve that conflict: while Disciplinary 
Rule (DR) 7-102(B)(1) required a law-
yer who knew about a client’s fraud 
upon a tribunal – for example, perjured 
testimony – to rectify it by, if necessary, 
revealing the fraud to the tribunal, 
DR 4-101(B) prohibited a lawyer from 
revealing or using client confidences or 
secrets to anyone, including a tribunal.

Those of us who believe whole-
heartedly in the adversary system of 
justice took the position that partisan-
ship shaped the very nature of the 
litigator’s role and that, therefore, a 
litigator should never be forced to 
dilute the zeal with which he or she 
represented a client by pointing out 
perjured testimony. In our view, the 
duty of confidentiality trumped the 
duty of candor and it did so because, 
as litigators, our most important duty 
was to our client. In the now-famous 
words of Lord Brougham: “[A]n advo-
cate, in the discharge of his duty, knows 
but one person in the world, and that 
person is his client.” In other words, 
zealous representation made the adver-
sary system work, and if opposing 
counsel was not good enough at cross-
examination – in Wigmore’s words, 
“the greatest engine ever invented for 
the discovery of truth” – to demonstrate 
my client’s false testimony, well, then, 
shame on him.

History shows that the profession 
agreed with our view. In 1974, the 
ABA House of Delegates amended DR 
7-102(B)(1) to resolve the conflict. It 
qualified the lawyer’s duty to “reveal 
the fraud to the . . . tribunal” by adding 
the proviso “except when the informa-
tion is protected as a privileged com-
munication.” This amendment to DR 
7-102(A)(1) made it clear that the duty 
of a lawyer to preserve a client’s confi-
dences and secrets prevailed over the 
duty to reveal to a tribunal client fraud 
or perjury.
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I realize there were litigators and 
other lawyers across the country who 
did not agree with this resolution of 
the conflict between the duty of con-
fidentiality and the duty of candor to 
a tribunal, and that they won out in 
1983, when the ABA adopted its Model 
Rules, including Rule 3.3. But New 
York lawyers – litigators and others – 
always preferred the New York Code 
and, among other matters, the priority 
it gave to the duty of client confiden-
tiality. In 1985, the NYSBA House of 
Delegates rejected a proposal to adopt 
the Model Rules. Even when the Code 
underwent wholesale revisions in 1990 
and 1999, incorporating provisions and 
concepts from the ABA Model Rules, 
New York lawyers did not alter the pri-
ority of client confidentiality preserved 
in DR 7-102(B)’s proviso.

In short, New York lawyers con-
sistently have chosen that litigators 
should not betray their clients’ trust by 
identifying them as perjurers or fraud-
sters if they testify falsely or commit 
other intentional misconduct in pro-
ceedings before a tribunal. The extent 
of that loyalty to a client, reflected in 
the lawyer’s duty to preserve client 
confidentiality, has been a constitu-
tive element of a New York litigator’s 
identity since well before I started liti-
gating. See ABA Formal Op. 287 (1953). 
Why are we changing that now?

Respectfully submitted,
A Longtime Litigator

Dear Litigator:
You are correct that the adoption of 
Rule 3.3 marks a significant change for 
New York litigators, in effect reversing 
the NYSBA House of Delegates deci-
sion in 1985 not to adopt the Model 
Rules, including Rule 3.3. Rule 3.3(C) 
does subordinate the duty of client 
confidentiality to the duty of candor 
to a tribunal, thus marking a change in 
a litigator’s relationship with a client. 
However, that shift is not nearly as 
unprecedented as you suggest.

 The inviolability of the duty of 
client confidentiality has never been 
absolute and has been whittled away in 
the years since you became a litigator. 

Critics of lawyers have often observed 
that the duty of client confidentiality 
has always been subordinate to a law-
yer’s own self-interest. For example, 
when New York adopted the Code in 
1970, the duty to preserve the sanctity 
of client confidences and secrets was 
subject to exception when “necessary 
to establish or collect [a] lawyer’s fee 
or to defend [himself or his] employees 
or associates against an accusation of 
wrongful conduct.” DR 4-101(C)(4). 

Besides that general exception pro-
tective of all lawyers, DR 4-101(C), as 
adopted in 1970, contained two other 
exceptions inconsistent with unquali-
fied loyalty to the client. DR 4-101(C)(3) 
allowed a lawyer to reveal “the inten-
tion of a client to commit a crime” – 
such as perjury – “and the information 
necessary to prevent the crime.” DR 
4-101(C)(2) allowed a lawyer to reveal 
“confidences or secrets . . . required 
by court order.” Except for modifica-
tions to make the language gender 
neutral, those two provisions remained 
unchanged during the Code’s hege-
mony. DR 4-101(C)(3) permitted a liti-
gator to make the same disclosure to a 
tribunal when a litigator learned that 
a client intended to testify falsely, as 
Rule 3.3(B) now requires.

Moreover, in 1990, New York adopt-
ed DR 4-101(C)(5), the so-called “noisy 
withdrawal” provision, based upon 
ABA Model Rule 1.6, comment 14. DR 
4-101(C)(5) permits a litigator to reveal 
client confidential information “to the 
extent implicit in withdrawing a writ-
ten or oral . . . representation previ-
ously given by the lawyer and believed 
by the lawyer still to be relied upon by 
a third person where the lawyer has 
discovered that the . . . representation 
was based on materially inaccurate 
information or is being used to further 
a crime or fraud.”

The implicit disclosure of client confi-
dential information that DR 4-101(C)(5) 
permitted has been considered by at 
least one ethics committee to become 
mandatory in the event of client per-
jury or misconduct that falls within the 
ambit of DR 7-102(B)(1). See NYSBA 
Op. 797 (2006); NYSBA Op. 781 (2004). 

For example, in NYSBA Op. 781 (2006), 
the NYSBA Committee on Professional 
Ethics opined that a matrimonial litiga-
tor is required to withdraw the law-
yer’s certification of a client’s finan-
cial statement once the litigator dis-
covers that the statement contains a 
material omission of substantial client 
assets. Although, as emphasized in 
NYSBA Op. 797 (2004), the litigator is 
not authorized by DR 4-101(C)(5) to 
explain the reasons for withdrawal of 
the certification or the facts regarding 
the client’s assets, the act of withdraw-
al surely sends a signal to opposing 
counsel and the court about both the 
reason for withdrawal and the fact that 
the previously provided information 
was false.

Finally, despite the proviso regard-
ing DR 7-102(B)(1) noted above, the 
New York Court of Appeals has ruled 
that when confronted with a client’s 
perjured testimony, a litigator may 
notify the trial court of even the client’s 
past perjury. See People v. Andrades, 4 
N.Y.3d 355, 357, 361 n.3, 795 N.Y.S.2d 
497 (2005). In People v. DePallo, 96 
N.Y.2d 437, 729 N.Y.S.2d 649 (2001), 
the Court denied an appeal based 
upon a claim of ineffective assistance 
of counsel when a criminal defense 
lawyer advised the court that his client 
intended to commit perjury and, in a 
chambers conference after his client 
testified, informed the court that his 
client’s testimony was false. The Court 
described the ethical dilemma facing 
defense counsel in terms of the familiar 
“competing considerations – duties of 
zealous advocacy, confidentiality and 
loyalty to the client on the one hand, 
and a responsibility to the courts and 
our truth-seeking system of justice on 
the other.” 

Citing to the United States Supreme 
Court’s decision in a similar case, Nix 
v. Whiteside, 475 U.S. 157 (1986), the 
DePallo Court stated that “an ‘attor-
ney’s revelation of his client’s perjury 
to the court is a professionally respon-
sible and acceptable response.’” It then 
observed that “[t]his approach is con-
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a noun and then expanded to a verb. 
Still slang, the verb dis is considered a 
rebuke and often an insult, especially 
in the context “He dissed me.” 

Other clipped forms are standard 
English and so familiar that few recall 
their origin. They include mob (from 
Latin mobile vulgus (meaning “fickle 
crowd”); blitz (from German blitz-
krieg); bus (from autobus); cab and taxi 
(both from taxicab); and bunk (from 
bunkum). ■

ity is circumscribed – that is, limited 
and qualified – by an even greater duty 
to prevent the corruption of the adver-
sary system of justice through perjured 
testimony.

The Forum, by
James Altman
New York City

I have read your column for the last 
two years. I must confess that I do not 
have a clear understanding of the dif-
ference between ethics and profession-
alism. And where does civility fit into 
the picture? Thank you in advance.

Sincerely,
Confused ■

sistent with the ethical obligations of 
attorneys under New York’s Code.” 
The DePallo Court’s observation was 
clearly shaped by its view, shared with 
the Whiteside Court, that “a defen-
dant’s right to testify at trial does 
not include a right to commit perjury 
and the Sixth Amendment right to the 
assistance of counsel does not compel 
counsel to assist or participate in the 
presentation of perjured testimony.” 
This has implications for the civil side 
as well. If in the constitutional con-
text of representing a criminal defen-
dant (as stated by the DePallo Court, 
again quoting Whiteside) “an attorney’s 
duty to zealously represent a client is 
circumscribed by an ‘equally solemn 
duty to comply with the law and stan-
dards of professional conduct . . . to 
prevent and disclose frauds upon the 
court,’” then, in the civil context, there 
is an even stronger argument that, at 
least since the DePallo decision in 2001, 
a litigator may reveal client perjury, 
notwithstanding the proviso to DR 
7-102(B)(1). 

In short, when you consider the 
developments described above, which 
took place prior to the adoption of 
Rule 3.3, you might agree that things 
have not changed as much as you 
think. Even under the Code, the duty 
to maintain client confidentiality has 
never been absolute, just as the litiga-
tor’s duty of loyalty to a client has 
never been absolute. Under DePallo, a 
litigator arguably is permitted – even 
if not required – to reveal client per-
jury. Thus, while Rule 3.3 does effect 
a change in the litigator’s relation-
ship to a client, that change is not 
nearly as dramatic as you believe. It 
may further complicate the relation-
ship between litigator and client, but 
the Court of Appeals seems to have 
struck the right balance in reminding 
litigators that no client has the right to 
testify falsely. The adversary system of 
justice depends upon litigators helping 
to preserve its integrity. According to 
DePallo and now Rule 3.3, a litigator’s 
duty of loyalty and client confidential-
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topic sentence introduced. The thesis 
sentence answers the topic sentence. If 
the topic sentence and thesis sentence 
were the only parts of the paragraph — 
with the middle cut out — the reader 
should still understand the writer’s 
point. The thesis sentence should also 
lead the reader into the next para-
graph.

To connect sentences within a para-
graph, writers should underline the 
first few words of every sentence and 
clause in every paragraph. The under-
lined words should be consistent with 
each other. Writers should put them-
selves in the reader’s shoes to make 
the sentences cohesive. Readers should 
be able to move easily from one sen-
tence to the next with the sense that 
each sentence is unified within the 
paragraph’s larger structure. Every 
sentence must relate to the sentences 
that precede and follow them. Every 
sentence must also relate to the topic 
and thesis sentences.

A common legal-writing paragraph 
pattern is V-shaped. A V-shaped para-
graph begins with a general discus-
sion of the topic and then narrows to 
the specific support. This paragraph 
doesn’t return to a general statement 
at the end.22

Organize Material for 
the Audience
Audience-oriented editing guides 
readers with headings, roadmaps, 
and charts. In checking a document’s 
organization from the reader’s point 
of view, writers must look for over-
all effectiveness. To make organiza-
tion effective, writers can outline the 
headings and subheadings from the 
finished draft. Doing that will make 
the topics flow in an orderly way and 
arrive at a clear conclusion.

Four components create an out-
line apparent to readers: parallelism, 
coordination, subordination, and divi-
sion.23 Maintaining parallel structure 
between headings and subheadings 
means that if the first heading is stated 
as a verb, the second should also be in 
verb form:

transitions include “it,” “they,” “this,” 
and “them.” Example: “Some lawyers 
research only online. This method is 
inadequate.” When using transitions, 
writers must avoid vague referents. If 
the transition might refer to more than 
one word, repeat the word. 

Another transitional device is to use 
little conjunctions like “and,” “but,” 
“for,” “nor,” “or,” and “yet” and con-
junctive adverbs like “nevertheless” 
or “on the other hand.” Little conjunc-
tions come naturally to writers. They’re 
distracting when overused. A balance 
between little conjunctions and con-
junctive adverbs promotes readability.

• Does the concluding paragraph 
reach the desired destination? 
The concluding, or thesis, para-
graph should summarize the 
document’s main points, suggest 
results, evoke images, or call for 
action.19 The concluding para-
graph shouldn’t discuss ideas not 
mentioned previously.

Small-Scale Organization
Organization on the small scale focuses 
on organizing ideas within paragraphs, 
the building blocks of writing. Every 
paragraph needs a focus to enable 
the reader to move through the para-
graph.20 Paragraphs must also connect 
to the information around them. To do 
so, paragraphs should begin with a 
transition sentence — a sentence that 
connects one paragraph to the next — 
or a topic sentence. 

The topic sentence is to the para-
graph what the lead, or roadmap, is 
to the document. Every sentence after 
the topic sentence should relate to the 
paragraph’s focus. Topic sentences are 
not restricted to the paragraph’s first 
sentence. Experienced writers who 
want to emphasize earlier examples or 
details might put the topic sentence in 
the paragraph’s second slot.21

Create a topic sentence by imagin-
ing that the paragraph has a title or 
theme. The title or theme is the topic 
sentence. 

A thesis sentence should come at 
the end of the paragraph. The thesis 
sentence should conclude what the 

or twice and reread the first and last 
paragraphs. Then they should address 
five questions:18

• Does the lead give a roadmap, 
also called a thesis? The lead tells 
the reader what will be covered 
and in what order. The lead 
should tempt the reader to contin-
ue. The lead establishes the docu-
ment’s tone and direction. Legal 
writing is an inverted pyramid, 
with conclusion coming first and 
the details afterward. The lead is 
the conclusion. If the reader reads 
nothing else, the lead should be 
enough.

• Does each paragraph make only 
one point? A paragraph with 
more than one point should 
be broken down to keep ideas 
together. 

• Is each concept discussed once 
and in one place? Organize 
thoughts into sections. Each sec-
tion should address one large 
issue. By grouping thoughts 
together, writers can move 
through topics without repetition.

• Do transitions connect ideas, 
people, places, things, and time? 
Transitions establish logical con-
nections between sentences, para-
graphs, and sections. Transitions 
are segues that allow a logical, 
coherent argument. Transitions 
allow writers to present essential 
information and then create rela-
tionships between the informa-
tion and the argument.

Repeating key words and concepts 
is an effective transitional device. 
Deliberate repetition bridges gaps. 
Used incorrectly, repetition is obtru-
sive and boring. Used correctly, rep-
etition creates rhythm and enhances 
readability. 

Pronouns are useful transitions to 
refer to something earlier in the text. 
Example: “The lawyer was current on 
the law. His ability to recall cases made 
him a good litigator.” The pronoun 
“his” forces the reader to refer to what 
“his” relates to: The lawyer. Other 

THE LEGAL WRITER
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upon. The passive voice uses the 
verb “be” with a past participle. 
Single passives defy readers’ 
expectations. Readers expect to 
see subject, verb, object, in that 
order. Double passives obscure 
the actor. Readers expect to know 
who’s doing what to whom. To 
correct improper passives, look 
for the subject of the sentence. 
Ask “whether the subject per-
formed the action described by 
the verb.”26 If the answer is yes, 
the writer has used the active 
voice.

• Metadiscourse. State your point 
without the wasted “run-up,” or 
throat-clearing openings. Cut to 
the chase. Examples include airy 
statements like “We believe that 
. . . .” or “Needless to say, . . . .” 
Throat-clearers are helpful when 
writing a draft. They keep up 
momentum. While editing, writ-
ers should eliminate these unnec-
essary expressions.27

• Modifiers. Words or phrases 
that modify some other word or 
phrase in a sentence should be 
firmly joined. Incorrect dangling 
modifier: “Having arrived late to 
the meeting, a formal apology 
was necessary.” This sentence 
means that the formal apology 
arrived late. Correct: “Having 
arrived late to the meeting, the 
lawyer needed to give a formal 
apology.” Incorrect misplaced 
modifier: “The Defendant was sen-
tenced to jail for assault in court.” 
This sentence suggests that the 
assault was committed in court. 
Correct: “The court sentenced the 
Defendant to jail for assault.” 

The problem with editing for style 
is that style is subjective. Writers read-
ing their own work might believe that 

Headings should describe informa-
tion and suggest content.24 Generic 
headings like “Facts,” “Law,” and 
“Conclusion” aren’t helpful.

Audience-Oriented Changes
These changes look to clarity, style, and 
tone. When editing for the audience — 
the reader — writers should undergo 
an out-of-body experience. By placing 
themselves into the reader’s position, 
writers are able to see their documents 
from a new perspective: Would some-
one approaching the document for the 
first time understand what the writer 
wants to convey?

The message should be clear from 
the start, maintain clarity through-
out, and arrive at a logical conclusion. 
Editing for clarity is hard. Clarity for 
writers comes at the end of the writ-
ing process, once they’ve hashed out 
their thoughts. Clarity for readers must 
come from the outset. To write clearly, 
writers should start with the essentials. 
They should give the rules before the 
exceptions. They should state general 
propositions before specific ones. They 
should introduce concepts before they 
discuss them. They should assume that 
readers know nothing about the case.

Here are five ways to edit out 
unclarity:

• Negatives. Write in the positive. 
Negatives hinder comprehen-
sion. Negatives require readers 
to invert their logic to determine 
what something isn’t.25 “No” and 
“not” turn positives into nega-
tives. Prefixes like “non-” and 
“un-” also derail clarity. Writers 
should watch out for words 
that operate negatively, includ-
ing “except,” “however,” and 
“unless.” 

• Nominalizations. Nominalizations 
are verbs turned into nouns. 
Incorrect: “The court made a 
decision.” Becomes: “The court 
decided.” Nominalizations make 
documents confusing, long, and 
stuffy, not concise and crisp. 

• Passives. In passive-voice sen-
tences, the subject isn’t doing the 
action but rather is being acted 

Heading 1: Choosing a business 
entity for your new company

Heading 2: Forming a corporate 
structure

To coordinate properly, information 
in one heading should be as significant 
as information in the other headings. 
Similarly, information in one subhead-
ing should be as significant as informa-
tion in the other subheadings:

Heading 1: Choosing a business 
entity for your new company 
Subheading A: General partnership
Subheading B: Limited liability 
company 
Subheading C: Corporation
Heading 2: Forming a corporate 
structure
Subheading A: Distribution of cor-
porate power
Subheading B: Action by directors
Subheading C: Action by share-
holders

In the example above, Headings 1 
and 2 describe broad, weighty topics. 
The subheadings carry particularized 
information. The subheadings under 
Heading 1 have the same significance: 
They look at different kinds of busi-
ness-entity possibilities for a new com-
pany. The subheadings are also equal 
in Heading 2. They consider the factors 
in forming a corporate structure, one of 
the chosen entities under Heading 1.

To subordinate, and thereby distin-
guish between headings and subhead-
ings, the information in the headings 
should be more general than the infor-
mation in the subheadings. In the 
above example, each of the six sub-
headings deals with specific aspects 
under the generalized heading’s 
umbrella. 

Each heading should be divided 
into two or more parts. In the above 
example, Heading 1 is divided into 
three subheadings, each for a differ-
ent business entity. As an audience-
oriented organization strategy, dividing 
headings allows writers to break down 
larger topics into smaller pieces to allow 
the reader to absorb information.

Good editing
recognizes that

readers are busy 
professionals.

THE LEGAL WRITER
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11. Anzidei, supra note 4, at 45. 

12. Susan M. Taylor, Legal Writing Symposium, 
Students as (Re)visionaries: Or, Revision, Revision, 
Revision, 21 Touro L. Rev. 265, 279–80 (2005).

13. Anzidei, supra note 4, at 49.

14. Taylor, supra note 12, at 278.

15. Anzidei, supra note 4, at 37–38.

16. Id. at 37.

17. Taylor, supra note 12, at 267.

18. These suggestions come from Tom Goldstein 
& Jethro K. Lieberman, The Lawyer’s Guide to 
Writing Well 156 (2d ed. 2002) (describing five ques-
tions writers should ask themselves when editing 
for structure).

19. Concluding Paragraphs, http://grammar.ccc.
commnet.edu/grammar/composition/endings.
htm (last visited July 14, 2009).

20. Anne Enquist & Laurel Currie Oates, Just 
Writing: Grammar, Punctuation, and Style for the 
Legal Writer § 3.2, at 35 (2d ed. 2005).

21. Goldstein & Lieberman, supra note 18, at 95.

22. Enquist & Oates, supra note 20, § 3.3.1, at 35.

23. Purdue Univ. Writing Lab, Developing an 
Outline, http://owl.english.purdue.edu/owl/
resource/544/01/ (last visited July 14, 2009).

24. Cheryl Stephens, Legal Writing: Structuring a 
Better Legal Memorandum or Opinion 3, http://
cherylstephens.com/professional/communica-
tion/Organization.pdf (last visited July 14, 2009).

25. K.K. DuVivier, The Scrivener: Modern Legal 
Writing, Plain English Part VI: Negatives or the 
Power of Positives, 27 Colo. Law. 47, 47 (Nov. 1998), 
available at http://law.du.edu/images/uploads/
Lawyering_Process_%5CDuvivier_articles/
nov%201998.pdf (last visited July 14, 2009). 

26. Linda Edwards, Legal Writing: Process, 
Analysis, and Organization 222 (4th ed. 2006).

27. Enquist & Oates, supra note 20, § 6.2.5, at 126.

28. Id. § 7.2.1, at 161.

29. Edwards, supra note 26, at 214.

2. Brooke J. Bowman, Writing Tips, Learning the 
Art of Rewriting and Editing — A Perspective, 15 
Perspectives: Teaching Legal Research & Writing 
54 (Fall 2006), available at http://ssrn.com/
abstract=1124031 (last visited July 14, 2009) (quot-
ing Debra Hart May, Proofreading Plain & Simple 
45 (1997)). 

3. Id. (quoting Diana Hacker, Rules for Writers 
29–30 (5th ed. 2004)). 

4. Christopher M. Anzidei, The Revision Process in 
Legal Writing: Seeing Better to Write Better, 8 Legal 
Writing (J. Legal Writing Inst.) 23, 28 (2002).

5. Lester Faigley & Stephen Witte, Analyzing 
Revision, 32 College Composition and 
Communication 400, 407 (Dec. 1981), available at 
http://links.jstor.org/sici?sici=0010-096X%281981
12%2932%3A4%3C400%3AAR%3E2.0.CO%3B2-Y 
(last visited July 14, 2009).

6. Nancy Sommers, Revision Strategies of Student 
Writers and Experienced Adult Writers, in Landmark 
Essays on Writing Process 75, 79 (Sondra Perl ed. 
1995). 

7. Patricia Grande Montana, Better Revision: 
Encouraging Student Writers to See Through the Eyes 
of the Reader, 14 Legal Writing (J. Legal Writing Inst.) 
291, 293 2008), available at http://papers.ssrn.com/ 
abstract=1080019 (last visited July 14, 2009).

8. Anzidei, supra note 4, at 29–30; Natalie Tarenko, 
Can the Windowpane Speak? Re-evaluating Orwell’s 
Metaphor, 22 Bul. Leg. Writing 1, 9 (Fall 2007) 
(discussing writing as cyclical rather than static 
process).

9. Anzidei, supra note 4, at 34; Patricia Grande 
Montana, Sending the Message to Students that 
Revising Means Seeing their Work Through New Eyes, 
22 Bul. Leg. Writing 1, 6 (Fall 2007) (suggesting that 
students who revise most successfully set aside 
their perspective as writers and review their work 
from the reader’s point of view).

10. Sommers, supra note 6, at 81; Linda L. Berger, A 
Reflective Rhetorical Model: The Legal Writing Teacher 
as Reader and Writer, 6 Leg. Writing (J. Legal Writing 
Inst.) 57, 61 (2000) (describing how writing involves 
not only constructing documents but also construct-
ing thoughts).

their point is conveyed clearly. This 
is where having an editor will help. 
Editing for style means checking for 
wordiness. Sentences should be clear 
and strong. Beyond clarity and coher-
ence, good writing style embraces 
eloquence. Eloquent writing features 
antithesis, parallelism, metaphors, and 
similes.28

Tone is important, too. Legal writ-
ers must maintain a professional tone 
and respect for the reader and avoid 
humor, sarcasm, and rhetorical ques-
tions.29 Formal documents shouldn’t 
omit articles like “a,” “an,” and “the” 
or use contractions, slash (virgule) 
constructions (“and/or,” “he/she”), 
abbreviations, or undefined acronyms. 
Good editing recognizes that readers 
are busy professionals.

This column will continue in the 
October 2009 Journal with macro-revi-
sions, proofreading, and proofreader 
marks.  ■

GERALD LEBOVITS is a judge at the New York City 
Civil Court, Housing Part, in Manhattan and an 
adjunct professor at St. John’s University School 
of Law. For her research help, Judge Lebovits 
thanks New York Law School student Laura 
Graham. Judge Lebovits’s e-mail address is 
GLebovits@aol.com.

1. Terri LeClercq, Re-Vision Before Editing, 49 Tex. 
B.J. 838, 838 (Sept. 1986).

Annual Meeting location 
has been moved—

Hilton New York
1335 Avenue of the Americas
New York City

January 25-30, 2010
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NEW MEMBERS WELCOMED
FIRST DISTRICT
Mahmoud El-hossainy 
  Abdel-baky
Zachary J. Abella
Antonia Abraham
Samara Nason Abrams
Kathy Achille
Suyash Agrawal
Maame Yaa Agyeiwaah
Monica E. Ahmad
Kathleen Mary Aiello
Dana Marie Albert
Frances Margaret 
  Arguelles Alger
Taos Chabha Aliouat
Travis Jonathan Allan
Anne-carmene Almonord
Tamar N. Anolic
Stephane Angelique Ariot
Anna S. Aronova
Lauren Rachel Aronson
Daniela Alejandra 
  Arregui Labarca
Akua Aforo Asare
Monica Susan Asher
Flavio Averbug
Zainab Aziz
Andrew Craft Bailey
Zvi David Barkochba
Haylee Dawn Barney
Kathryn Anne Barrett
Amitai Betzalel Barth
Arielle Anne Barzilai
Jonathan S. Bashi
Christopher James Baum
Michael Nevins Baxter
Francois Beaudry
Clinton Kim Becker
Satyam Neil Bee
Scott Alan Behar
Aaron Preston Belcher
Michael Paul Beltran
Alexander K. Benard
Christopher Barton 
  Benecke
Jean Norman Bennett
Kathryn Bennett
Alexander Oliver Berg
Rebecca Ann Berlow
Erica Michele Bernstein
Ilya Beylin
Zachary William Biesanz
Martin J. Birn
Abbie Gail Birnbaum
Alisha Sara Bjerregaard
Sumanth Bollepalli
Angela Geraldine 
  Bongiorno
Robert Lee Boone
Gregory Douglas Borah
Vitaly Borishan
Christa Marie Bosch
Irina Boulyjenkova
Emil Joseph Bove

Christopher John Brackett
Gilbert Jesse Bradshaw
Katherine Mackenzie 
  Brandes
Samantha Sue Braunstein
Walter Leonard Brown
Michael Edward 
  Buchwald
Michael Louis Buescher
Ignacio Buil Aldana
Kathlene Marie Burke
Mary Katherine Burke
John Nathan Bush
Ellen J. Byram
Dana Rachel Cahan
Andrew John Callahan
Matthew Cantor
Lijia Cao
Brian Joseph 
  Capitummino
Sinead Carroll
Kevin Michael Casey
Colin Hudson Cassedy
Gina Marie Castellano
Joseph Steven Cerezo
Monami Chakrabarti
Peggy K. Chan
Ateesh Singh Chanda
Christine Chang
Daysun Sun Chang
Alana Charny
Ciarra Ann Chavarria
Hao Chen
Ivan Chen
Richard Chen
Yingying Chen
Yiling Livia Chen-
  Josephson
Giulia M. Chiti
Gregory Thomas  
  Chludzinski
Kathleen Jenny Choi
Wendy Ki Ki Chong
Ranbir Singh Chowdhary
Christopher Rankin Clark
Ryan Truman Cloud
Robert Davis Coen
Jonathan Ephraim Weis 
  Cohen
Naomi Cohen
Daniel Allen Cohn
Martha Lindsay Coker
Jonathan Carlisle Cole
Kristen A. Coleman
Stefan Coleman
Andrea Michelle Conis
Jonathan David Connell
Russell Constantine
Julie Anne Constantinides
Ariana Stephanie Cooper
Elyse Jones Cowgill
Sarah Cox
Jesse Scott Crew
Ryan Edward Cronin

Keridy Sarvis Crook
Marjorie Rose Culver
William Dana Currie
Peter Herman Cymrot
Evan Michael D’Amico
James Dada
Simcha B. David
Robin Manes Davis
Adam Michael De Fazio
Emily J. Dean
Sofia M. Dee
Robert Ryan Delay
Fernando Ribeiro 
  Delgado
Valerie Demont
Kinjal Desai
Janice Elaine DeYoung
Frank Scotto Dicarlo
Robert Cleveland Dickens
Delyan Mitkov Dimitrov
Kristina Georgieva 
  Dimitrova
Adiya Ayo Dixon
Shane Anthony Quizon 
  Dizon
Katharine Flora Dockery
Brian Michael Doyle
James Doyle
Hannine Drake
Eugene Drozdetski
Alexander Samuel 
  Duffine
Cynthia J. Duffy
Meredith Christine Duffy
Michael Patrick 
  Dunworth
Huseyin Devrim Elci
Ruven Ellberger
Shena Marie Elrington
Burcin Eren
Gianna Alexis Erwin
Joy Adefolajimi Fasanya
Andrew Scott Fedder
Adam Daniel Feimer
Denise Filauro
Jill Nicole Filipovic
James Joseph Finchen
Alyson Kay Finley
Patrick John Fitzgerald
Laura Marie Flahive Wu
Megan Jennifer Fleming-
  Delacruz
Christopher John Flood
Kristin Elizabeth Flood
Matthew Aaron Ford
Matthew Eric Foreman
Ericka Jane Alice Fowler
Lisa M. Franchini
Mimi Murray Digby 
  Franke
Arielle L. Frost
Irina Fulman
Robert Anthony 
  Galantucci

Cynthia Rose Ganiere
Chelsea Dawn Gaughan
Abraham Steven Gdanski
Colin Michael George
Colleen Gilg
Adrien Giraud
Matthew Aaron Glick
Geoffrey Graves Goell
Douglas Goggin-Callahan
Rachel Anne Goldbrenner
Kendra Yun Joo 
  Goldhirsch
Levi Y. Goldman
Mathew Goldstein
Luis Francisco Gonzalez
Arianna Marie Gonzalez-
  Abreu
Joseph Ross Gottlieb
Leah Ehrlich Gottlieb
Daniel Philip Gould
Sebastian Joseph Grasso
Daniel Aron Green
Barry Mark Greenbaum
Rachel Suzann Greer
David Nigel Griffiths
Jordana Ilene Grodnitzky
Elizabeth A. Gudis
Maneesh Gupta
Erin Jane Gustafson
Bryn Kristin Haffey
John Matthew Haggans
Jackie Hakimian
Sandra Jeanne Hall
Zachary Richard Hall
Joshua Adam Hamberger
Ilsoon Han
Alexandra Ilona 
  Hankovszky
Brian David Hans
Bret Matthew Harper
David Butler Harrison
Matthew Robert 
  Haugland
Amber Lindsey Haywood
Rebecca Miriam Heinegg
Dana Heitmeyer
Lauren Page Heller
Robert Mark Hemm
Lee Joshua Hepner
Angelique Marie 
  Hermanowski
Sarah Elizabeth Higgins
Jocelyn Ruth Ho
Colleen Elizabeth Hobson
Christine L. Hogan
Veronika Emese Hoka
Adrienne May Hollander
Liel Hollander
Krystal Francine Hooper
Lesley Charmain Horton
Jennifer Nhi Hua
Nicholas Y. Huang
Thomas Huang
Nicole Marie Hudak

John Joseph Hughes
Zil E. Huma
Bradford Clark 
  Humphrey
Jael Humphrey-Skomer
Rachel Elizabeth Hundley
Shiu-kay Hung
Inyoung Hwang
Shevani Jaisingh
Shima Jalalipour
Richard James 
  Jamgochian
Matthew Robert Jedreski
Kevin A. Jobson
Jared Ezra Joyce-
  Schleimer
Christine Julien
Daniel Kaller
Russell L. Kamerman
Alison Kamhi
John Joseph Kasper
Jessica Reingold Katz
David Barry Kaye
Jesse Carow Kean
Thomas Brian Kelly
Consuelo Aurora Kendall
Maris Rachel Kessel
Serj Alex Khachaturian
Fakiha Khan
Henna Maroof Khan
John Stephen Kiely
Young Daniel Kim
Young Min Kim
Yunhee Kim
Amanda Rachel Kinney
Yale Simeon Klat
Kenneth Klein
Maxim Alec Kogan
Anna Kolontyrsky
Lauren Elizabeth Komsa
Takaya Konishi
Maxim Viktor Kotelevets
Karen Kranson
Nathaniel Kritzer
Sena Ku
Erica Marie Kubly
Shuhei Kubota
Mara Anne Kuns
Jennifer Wei-ling Kwong
Martin J. Lafalce
Victoria Wenshan Lai
Deenita Marie Lake
Justin W. Lamson
Maureen Elizabeth Lane
Catherine Anne Larose
Christine Anne Larusso
Alice Lee
Brian Joseph Lee
Jae Sung Lee
Rochelle Hung-jay Lee
Jaime Lauren Lehrer
Alexander Wilde Leonard
Joshua Dov Levin-Epstein
Adam Scott Levine
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In Memoriam
Theodore J.G. Cotter

Staten Island, NY

D. Zeke Ezekowitz
Hopewell Junction, NY

Frank W. Getman
Oneonta, NY

Eugene M. Haring
Newark, NJ

M. Holt Meyer
Staten Island, NY

Stanley Schair
New York, NY

Colleen Hiser Whalen
Mechanicville, NY

Gary Li
Beata Szalay Libow
Natalie Dana Lieber
Russell Light
Owen Finch Lipsett
Bryan Daniel Lipsky
Leonard Lipsky
Derrick Peter Liu
Kimberly Anna Liu
Sandra Joanne Liubicic
Samuel Lo
Matthew Ruhana Loecker
Melissa M. Longo
Michael Dayton Longyear
Virginia Marie Lumpkin
Vivian Luo
Stephanie Kendall Lyerly
Patrick Campbell Magee
Sara Eleonora 
  Tomasdotter Magnusson
Shakni Majumdar
Gordon Young Mak
Joshua Clay Malino
Simeon Gavriel Mann
Rodrigo Marcilio
Katarzyna Julia Marczak
Michael David Margulies
Claudene Alicia Marshall
Christina Joy Martin
Deirdre Alanna Mask
William Brian Mason
Vikram Alexander 
  Mathrani
Corinne Amanda Mattli
Jaime Michelle Maxwell
Tania Mazumdar
Jamie Kyle McAleavey
Russell Patrick 
  McAleavey
Vicki McCall
Judith M. McCool
Bradford Robert 
  McCormick
Megan M. McDonald
Patrick Alexander 
  Meagher
Kendra Lynne Melrose
Tiffany Nicole 
  Meriweather
Andrew Lax Milano
Jennifer Rebecca Miller
Sean R. Miller
Danielle Posen Mindlin
Kiesha Marie Minyard
James Derek Mize
Ameet A. Modi
Mahbod Moghadam
Andrew Moin
Anish Monga
Katherine Scollard 
  Monge
Christy Ann Monier
Michael Monteith
Karen Ann Monteros

Lisa Joan Morinelli
Heather L. Moros
Robert Craig Morvillo
Zena Mount-Namson
Malini Mukhopadhyay
Lance Albert Mulhern
Gentian Mullaj
Motoko Muramatsu
Bryan Dennis Murphy
Justin George Muzinich
Beth E. Nagalski
Lindsay Michelle Nathan
Sigrid Elsa Neilson
Leila Jeanne Nelson
Norbert Mburu Ng’ethe
Duyen N. Nguyen
Tomoko Nishizawa
Yoshihiro Nishizawa
Daniel Scott Noble
Peter Carl Nordberg
Thomas H. Norgaard
Katie Norman
Raina Lael Nortick
Andrea Novosedlikova
Francisco Raul Nunez
Keith Nusbaum
Mark Jonathan 
  Nussbaum
Christopher Michael 
  Nyberg
Meghan O’Neill
Hideshi Obara
Cara Hobbs O’Brien
Christine Ada Okike
Chrystin Diane 
  Ondersma
Michael Orchowski
David Scott Ortner
David Ernest Owen
Andrea Pacelli
Kyu Young Paek
Lissa Anne Palermo
Hua Pan
Jonathan Philip Panek
Daniel Adam Panitz
Sun-young Park
Won Jeong Park
Ivan Paskal
Joshua Seth Paster
Purvi Sanjay Patel
Adam John Paterno
Carlos Antonio Pelaez
Pamela Michelle Perel
Ari Perez
Michele Christine Perino
Michael Phillips
Vianny Maria Pichardo
Melissa Evita Pierre-
  Louis
Tara Pietri
Joshua Harris Pike
Howard Piotrkowski
Jack Nelson Evangelista 
  Pitts

Lindsey Nicole Plotnick
Janene Marie Podesta
Lake Carlton Polan
Lertlar Poopoksakul
Andrew Lawrence 
  Poplinger
Elizabeth Anne Powers
Eric Del Pozo
Maxim Price
Alexandra Patricia 
  Prophete
Peter Thomas Puk
Anne-lise Quach
Shelley-ann Quilty
Dennis Mendoza Quinio
Thomas Quirxtner
Adam Baruch Rachlis
John Felipe Ramirez
Faraz Rana
April Michelle Rancier
Jayant Deepak Rao
Sandeep Prakash Rao
Kenneth Bashir Rasamny
Faisal Nadir Rashid
Melissa Gaspar 
  Rasmussen
Christopher Joseph Ray
Gabriela Regojo Balboa
Naomi Carla Reinharz
Julia Resnick
Gabriel Reyes
Yasser Kassem Riad
Michael Nathan Richman
Fadi Rif
Justin Rindos
Adam Jaimes Rivera
Andrea Roberts
John Edward Roberts
Lauren Ashley Roberts
Jeffrey Lawrence Roether
Ellyde Ingram Roko
Michael Ernest Rosado
Stephen Frederick Rose
Brian Joseph Rosenblatt
Joshua Morris Rosenthal
Alison Lindsay Ross
Edan Rotenberg
Michael Ian Rothwell
Meghan Eileen Ruesch

David Michael Ruff
Aaron Jacob Rugh
Robert Francis Russell
Kelly Ann Russotti
Raphael David Rutman
Megan Ryan
Susana Sabogal
Marc Jarrett Sackin
Jonathan Lawrence Sagot
Vaibhav Sahay
Victoria Beth Salem
Raya Salter
Jerald Amedee Sanchez
Nava Sara Sanders
Thomas Hamilton 
  Santoro
Kimberly A. Savage
Gilbert Richard Saydah
Wen Yan Schieffelin
Justin Miles Schmidt
Benjamin Lawrence 
  Schneider
Sara Cyna Schuman
Kristina Susanne 
  Schwartz
Christina Anne Larissa 
  Schwarz
Peter Jason Scoolidge
Julie Sarah Sczesnik
Matthew Brett Segal
Joydeep Sengupta
Carmen Angela Seto
Neel B. Shah
Sachin Bipin Shah
Abraham Shalo
Lauren Suzanne Shapiro
Zachary Alexander 
  Sharpe
Margaret L. Shaw
Michael Jeffrey Shiba
Daniel Stephen Shimko
Helen Shin
Bryan Thomas Shipp
Maria Shkolnik
Daniel Shternfeld
Jerome Shuman
James Christopher Signor
Kerri Nicole Silver
Joan Mira Sim

Jeb Lincoln Singer
David Howard Sinkman
Michael John Siudzinski
Michael H. Skliar
Nicholas James 
  Smallwood
Brian George Smith
Bryant Walker Smith
Dustin Phillip Smith
Lao Tze William Smith
Tamara Michelle Snell
Allison Marie Snyder
Brian Jeffrey Snyder
Daniel Jonathan Sobol
Adam L. Sofair-Fisch
Yitzchak Eliezer 
  Soloveichik
Sumit Som
Jessica Barrie Soren
Katherine Ann Spenner
Matthew Miles Spritz
Matthew Lorin Squires
Jared Jon Stanisci
Adam Stein
Adam Edward Stella
David Jacob Stern
Amanda Catherine 
  Stevens
Arlene Stevens
Harold Thomas 
  Stevenson
Pantea Farhi Stevenson
Jessica Patricia Stokes
Mark Stone
Brian Gregory Strand
Jonathan Matthew 
  Strauss
Chase Alden Stuart
James D. Sullivan
Joan Karen Sum Ping
Jason Noah Summerfield
Charlene Chia-ling Sun
Brian Adair Sutherland
Erik David Syvertsen
Marika Szczech
Amy Tai
Elise Tang
Shane McCartney Tattan
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Lauren Ayres Teichner
David Frank Eisenhauer 
  Tejtel
Alexis Marie Tener
Cheryl Mae Teng
Christopher Michael 
  Terry
Matthew August Thiel
David Allen Thompson
Jordan Ross Thompson
Scott Anthony Thompson
Roxanne Ani Tingir
Roxanne Tizravesh
Rebecca Anne Toffolon
Jonathan Jay Tompkins
John Philip Turrettini
Sarah Frances Twigg
Eugenia P. Tzakas
Chidi Umez
Stephen Eric Underwood
Jessica Cate Vail
Jennifer Anne Val
John Alan Van Amburg
Ruth Ann Van 
  Veldhuizen
Nicholas Venditto
Michelle Villasenor-Grant
Merisa Brod Vinick
Dina Vinokurova
Kristyn Wittnauer Walker
Ke Wang
Rita Yulin Wang
Shaoxi Wang
Zhou Min Wang
Stuart Andre Warner
David Brandt Weinstein
Kenneth A. Weissenberg
Manfred Langley 
  Wellington
Gregory Scott Wesley
Benjamin Jon West
Benjamin Ryan White
Sarah Camille Whitlock
Megan Hayes Whittaker
Allan Avi Wiesel
Erin Allen Wiggins
Michael Wilchesky
Dennis Patrick Williams
Shaquala Raven Williams
Jason D. Williamson
Jacob Hardie Wilson
Janna Carlene Wince
Margaret Katherine 
  Winterkorn-Meikle
Severin Ian Wirz
Dina Wizmur
Sarah Holley Wolf
Jennifer J. Womack
Harriet Wong
Maria W. Wong
Alexander Wilford Wood
Vaughn Rashawn 
  Woodley
David Reese Wright

George Pearson Wukoson
Nidhi Yadava
Caleb Browning Yarian
Yeeta Yeger
Jennifer Venus Yeh
Angela Yen
Deyong Yin
Ricardo Yoselevitz
Stephanie Alicia Young
Min Hye Yun
Jason Eric Zakai
Paul David Zamora
Azadeh Zeinab Zarrabi
Felix Zeydelis
Luly Zhang
Jason Zhou
Shaofeng Zhou
Owen Scott Zingraff
Lana Zizic
Sonia Zobdeh
Douglas Samuel Zolkind
Lacey Malloy Zoller

SECOND DISTRICT
Julian David Adler
Joseph Michael Ajello
John Anthony Anselmo
Tina S. Bhatt
Paula Claire Birnberg
Jessica Beatrice Blake
Dina Nicole Botwinick
Joshua David Carlon
Christopher Sterling Chan
Shelly Cohen
Lisa Lynn Davis
Leo Dorfman
Daisy Echevarria
Anna L. Edwards
Courtney Brooke Ellis
Katherine Burke Ellis
Stacey Lynn Falkoff
Irina Feferman
Sarah Runstrom Fick
Meagan Faith Fong Yit
Francis Arlington Forde
Robert Isaac Fuchs
Lawrence Evan Goldstein
Megyn Ann Greider
Noel Lawrence Heffernan
Michael Richard Herz
Kimberly Anne Higgins
Joan Hogarth
Monique Julia Holaman
Shaun Ilahi
Dmitriy Izraetskiy
Elliot Katz
Kathryn Glynn Kerrigan
Richard Kistnen
Alla Kleban
Jason Robert Kornfeld
Jonathan Kret
Donna Marie Lennon
Colin Liverpool
Sean Allen Malley
Christopher Lorren Manos

Maxim Maximov
Barbara Michalska
Lia Capri Minkoff
Brandi Nadine Monique
Karine Moore
Yuriy Moshes
Lawrence George Mottola
Anna Nechayev
Ryan Michael Nieburg
Okwede Niesha Okoh
Olayemi Olawumi 
  Oladapo
Lissa Palermo
Elizabeth Scott Pappas
Elana Carroll Redfield
Valerie L. Riso
Caroline Elizabeth Ross
Oleg Rybak
Mark Salem
Zoe Antonia Salzman
Biana Gabrielle Savikin
Peter Aaron Schikler
Jessica L. Selman
Stefanie Dana Shaffer
Gene Sigalov
Dante Robert Silveri
Jerry E. Simon
Olga Sklyut
Holly Patricia Smith
Brent Surgeoner
Mariel Alyson Tanne
Katherine Lynn Toan
Malkie Treff
Jacob Uriel
Edward Griffin Warren
Abdul Washington
Sabrina Michelle Williams
Tailei Yu
Samuel Tzvi Zand

THIRD DISTRICT
Valeria A. Gheorghiu
Allison Rebecca Hind
Stephanie L. Hogan
Robert W. Jones
Courtnie C. Kirker
Michael Neppl
Francis Xavier Nolan
Kristofer Raymond 
  Ostrom

FOURTH DISTRICT
Mary K. Coseo
Stephanie Crawford
Monika L. Lovewell
Michael Montague
Meghan Morris
Viju Rajan
Ruth A. Rowley

FIFTH DISTRICT
Veda Marie Collmer
Dominic S. D’Imperio
Tricia L. Dingman
Emilee Kate Lawson 
  Hatch

Brendan Joseph Mooney
Anna O’Neil
Russell Smith
Angela Mae Twomey

SIXTH DISTRICT
Donna Freedman 
  Borgstrom
Cynthia E. Maxwell
Lisa Kim Miller
Nanette Monson

SEVENTH DISTRICT
Craig Gestring
Tyra Victoria Kelly
Ronald J. Klokus
Jonathan Trotto
Nicole H. Vander Wall

EIGHTH DISTRICT
JoAnna R. Corso
Steven Feiner
Matthew R. Giannetti
Joanne P. Gregory
Timothy John Hennessy
Lindsey A. Kasprzak
Leah R. Nowotarski
Frederick J. Petersen
Hanako Sakanushi
Michelle M.F. Schwach
James Schwegler
Ashley Elizabeth Smith

NINTH DISTRICT
Brooke Anne Alexander
Nicole Renee Apel
Joseph Anthony Barca
Michael Francis Barone
Ari Isaac Bauer
James Joseph Bavero
Elizabeth S. Bayar
Jennifer Lynn Berkoski
Michelle Kim Bernstein
Ellen E. Biancaniello
Allison Heather Bilotta
Barbara Kaye Braun
Jesus Antonio Cachaya
Nicholas Lamont 
  Cadmus
Elizabeth Katherine 
  Cassidy
Richard Fredric 
  Christensen
Allison Lucy Corley
Timothy Reuben Corprew
Celestina Maria Cruz
Delphine Emmanuelle 
  Descamps
Courtney O’Connor 
  Dimling
Patrick David Donnelly
Jennifer Susan Echevarria
Armond-Joseph Jesus-
  robert Faris
Brian Christopher Fetzko
Christine Elizabeth Fiorile

Stephen M. Forte
Virginia Suzanne 
  Foulkrod
Renata Goldshteyn
Carly Susanne Grant
Karen Gila Kelsen
Michael Joseph Kenney
Miriam Kiser
Eric James Knapp
Suzanne Elaine 
  Konunchuk
Gary A. Kruse
Dara Jean Lawall
Fabiana Sella Leek
Daniel Levin
Gary Neil Lipson
Luz Amira Lizarazo
Anthony Paul Luisi
Kristen Lauren Mackay
John Euddy Mancebo
Andrew Rodolfo 
  Mannarino
Michael Patrick Martin
Michael Angelo 
  Martinelli
Kimberly Jane 
  Mastorovich
Kevin Matz
Brian Daniel Miller
Susan Milyavsky
Daniel Benjamin Nottes
Michael Okolica
Evan Alexander Ostrer
Jennifer Papas
Allison Diana Polesky
Suela Prela
Nathan Garrett 
  Prystowsky
Jennifer Ashley Ramme
Brian Jay Richmand
James Francis Roth
Louis Joseph Salerno
Eliahu Sarfaty
Evan S. Seckular
Trisha Sircar
Adam Anthony Sokolik
Tracey G. Stefanitsis
David H. Strong
Audrey Elizabeth Walsh
Sawsan Y. Zaky
Raji Sayel Zeidan

TENTH DISTRICT
Eric Scott Aboulafia
George Alexander
Michael Arounian
Peter John Attanasio
Ron Ben-Bassat
Jason P. Bertuna
Bradley K. Bettridge
Arnab Bhukta
Keren G. Birnbaum
Charles William 
  Borghardt
Stefan Anton Borovina
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Aileen Michelle Brennan
Lori Ellen Broser Furnari
Kathryn Sammon Burns
Filomena Carfagno
Ross David Carmel
Patrick William 
  Carrington
Magda Maria Carvalho
Keiko Cervantes-Ospina
Jennifer Chen
Debra Ann Cleary
William Ross Cohen
Brian Timothy Connors
John Joseph Cooney
Matthew Corcoran
Magda Demoya Coyle
Kerri M. D’ambrosio
Jason Evan Danforth
Iris Das
Lena Davydan
Stephanie Lynne 
  Dellinger
Gregory Joseph Denezzo
Mackenzie Lynn Dismore
Javad Eleck Djafari
Cheryl Judith Eisner
Catherine Mary 
  Fitzgerald
Thomas Ethan Fogarty
Diana Alexandra 
  Gasparini
Justin Adam Goldberg
Bianca Margaret Gomez
Lisa Marie Gregg
Joseph Salvatore Gulino
Elizabeth Lambert Gullo
Michael Patrick Hilferty
Christine Marie Hogan
Alexander David Huenke
Stephen E. Kalba
Linda Nicole Keller
Nathaniel Bellucci 
  Lamson
Sandra Chunga Lee
Andrew Francis 
  Lemonda
Jennifer Ann Levine
Andrea Limongello
Guy Lugassy
Scott Louis McCann
Amber McGrath
Brendan Thomas McVey
Michael Nardolillo
Mahima Nayyar
Lori-Anne Neiger
Joseph A. Niemczyk
Vanessa Marie Pairis
Maryam Parvaneh
Ashesh Ashok Patel
Ashka S. Patwa
Craig Andrew Riha
Evan N. Rogdakis
Chelsea Danielle 
  Roseman

Lara Elise Rycyk
Randi E. Santilli
Michael John Scarpa
Michael M. Schimel
James Francis Scozzari
Regan Samantha Serlin
Joshua Samuel 
  Shteierman
Rosario G. Sicuranza
Benjamin David Silbert
David Noah Simon
Sarah Ellen Simpson
Christina Singh
David Andreas Smetana
Robert Anthony Smith
Elliot Todd Sohayegh
Briton Paul Sparkman
Michael Joseph Stacchini
Christopher Bleich Stagg
Arthur J. Strollo
Melissa Stacy Studin
Paul Brian Sudentas
Kelly Megan Sullivan
Erica Beth Tannenbaum
Gregg Eric Tiven
Erik S. Unger
Melissa Marie Ventura
Jessica Nicole Weiner
Richard Harvey 
  Weinschenk
Brett Adam Wexler
Caleb David Wilkes
Brian Todd Wilkins
Hanita E. Wishnevski
Debra Wolf
Carl T. Woodly

ELEVENTH DISTRICT
Gonul Aksoy
Michael Peter Barg
Monica Barron
Leonard Edwin Bates
Dela A. Britton
Jonathan Christopher 
  Corbett
Marjan Daftary
Nicholas W. Dell’Anno
Michael James Dilernia
Emilee Gayle Drobbin
Shira Judy Einhorn
Max Harris Epstein
Natasha Marie Fortune
Natalja Marie Fulton
Michael Garcia
Ping Gong
Xiaojun Gu
Sean C. Guthrie
Tzvi Yehuda Hagler
Michael Thomas Halpert
Amy Michelle Hasselbeck
Jeremy L. Havens
Judah S. Hyman
Angelina Ibragimov
Nkechi Agatha Igbo
Mischa H. Karplus

Anupama Karumanchi
Mul Kyul Kim
Ethan Allen Kobre
Elanor Lam
Elena Eftihia Lambridis
Allison P. Lurin
Aarti Maharaj
Ali Marc Manigat
Olivier Antoine Manigat
Evaristo Martinez Sada
Diane Matero
Aryeh L. May
Neil Michael Mazer
Shay Moyal
Yukie Kristie Nemoto
Christopher Dean 
  O’Leary
Jennifer Kim Oh
Vanessa Ann Olivier
Courtney Allison Oser
Eunhee Park
Laura Perez
Dejana Michele Perrone
Peter Plevritis
Linda Veronica 
  Rampertab
Andrea Deborah Reinhard
Ayisha Louanne 
Nathalene Richards-
  McKay
Manouska Saint Gilles
Seung Han Shin
Miri Masha Silberstein
Kerri Marie Smith
Yehuda Stein
Miriam Trenk
Shawn Anthony Turck
Eva Qiqi Yu

TWELFTH DISTRICT
Katherine Amanda Booth
Tara Lynn Diener
David Gamzeh
Tahesha Celina Gilpin
Lauren Beth Hyman
Paul Gennaro Irace
Sean Kenneth Jenkins
Vladimir Kocheulov
Tara Michelle Ladd
Eugene K. Lingner
Ruth Michelle Mantilla
Patrick Robert Seidel
Dea Shkupi
Scott Evan Simpson

THIRTEENTH 
DISTRICT
Evelyn Bolaji Abiola
Sean T. Devine
Jean Corley Fischer
Louis M. Gelormino
Biana Grabchak
Alexis Diane Jemal
Billy H. Kim
Maya Magid
Johane Severin

OUT OF STATE
David H. Aaron
Amr Abbas Mohamed 
Adel Abbas Aly Hussein
Salama Abdurrahim
Robyn A. Abraham
Richard Abramson
Francisco Acuna
Matthew Stephen Adams
Aziza Ahmed
Farid Ahmed
Nicklas Arnold Akers
Ali Alavi
David F. Albright
Joshua Alexander
Muthna Salih Alsahlani
Stephen P. Anway
Martin Jorge Arias
Todd Lance Arno
Edward Victor Arnold
Henri Arslanian
Evelyn Ann Ashley
Romain Aubanel
Nadia Darlene Bachai
Jinhee Bae
Sun Hye Bae
Brian Joseph Bair
Kwang Yol Bak
Anna Marks Baldwin
Fintan Bannon
Neha Bansal
Scott Banschick
Laurence Patrick Banville
Lidia Barabash
Janice Belinda Bashford
Leo Beletsky
Eleonore Susanne Ulrika 
  Bengtsson
Julien Bensaid
Aras Berenjforoush
Hendrik Carl Beyer
Kathryn Birkby
Jacob J. Bitter
Jeremy David Blachman
Bruce Elmer Black
Paul Michael Blyschalr
Joseph Thomas Boccassini
Collin M. Bond
Colin James Bondy
Daniel Bernard Paul 
  Bongiorno
Frederile Dumas Bonnier
Jacqueline Boulos
Emma Francesca Bouvet
Holen Brady
Brent Alan Bramnick
Norah Elizabeth Bringer
Thomas M. Broker
Janine Brown
Victor Brubaker
Richard James Bullick
Anna Henrike Burghardt
Sean Peter Burke
Helen Butcher

Franklin Gordon Bynum
Martin Byrne
Xiaolei Cai
Michael S. Caldwell
John F. Calkin
Darin Lee Callahan
W.K. Levi Cammack
Romolo Campanile
Jing Cao
Archie Russ Capinguian
Theo Capriles
Yekaterina Carballo
Willard Clinton Carte
Mardy Troy Ceesay
Jonathan Cerrito
Annie Cha
Lina Sofia Chagoya
Hsiao-wen Chan
Jose M. Chanfrau
Jenny Jing Chao
Jennifer Chapla
Carole Charbit
Hai-Lun Chen
Ying-wei Chen
Zhou Chen
Vena Wei Yan Cheng
Jason Cherna
Youngha Chiang
Yasuhiro Chiba
Sungho Cho
Dharmendra Narain 
  Choudhary
Lily Chow
Alexander Chu-Fong
Heesug Chung
Jin Hwan Chung
Annika Clauss
William Renden Clayton
Erica Marie Clifford
Alyssa Cohen
Anna Cristina Collantes 
  Garcia
Justin McDevitt Contratto
Darragh Conway
Robert Coppola
Jessica Lynn Cornett
Jonathan J. Corrito
Ryan K. Crayne
Paul Larry Croce
James P. Cullen
Maureen Elizabeth Daley
Brian Daly
Benjamin Daniels
Gal J. Davidovitch
John Leslie Davie
Jack Jason Davis
Shelley Drake De Alth
Kristen Ruth De Noia
Agustina Del Campo
Marie-Odile Desy
Sharada Devarasetty
Mori Diane
Giovanni Diluca
Yi Ding
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Sucheta Misra
Madeleine Eleonora 
  Moise Cassetta
Jung-hai Moon
Kenneth Ho-yeon Moon
Darren Thomas Moore
Stacey R. Moore
Megan Lee Morey
Christopher Morren
Stephen Mark Morris
Christina Ann Mueller
John Albert Mueller
Philana Mugyenyi
Inshirah A. Muhammad
Peter Joseph Murano
Sarah E. Murray
Erin Johanna Murty
Valbona Myteberi
Sung Kyoo Myung
Evan Philip Nacke
Oriana Raya Nadraga
Masayuki Nagai
Jennifer Miriam 
  Nagourney
Christopher Edward 
  Naoum
Anand Kumar Natarajan
Howard Lynn Nations
Christoph Friedrich 
  Naumann
William Winter Nesbitt
David C. Newton
Margaret Shou-ping Ng
Hang Thuy Nguyen
Nhat T. Nguyen
Quoc Nguyen
Sabrina Kieu Nguyen
Barclay R. Nicholson
Natalia Vladimirovna 
  Nikiforova
Dhiraj Nireshwallia
Shinjiro Nishio
Michal Stanislaw Niznik
Jean-Michel Frederic 
  Leon Noel
Yoko Nomura
Jennifer H.J. Nou
Tiwa Adenike Nwogu
John Matthew O’Connell
Michelle Anne O’Connell
Natsuko Oga
Olamipe Okunseinde
Elizabeth Olacio
Deji Bryce Olukotun
Paul Chidi Omeziri
Jennifer Oosterbaan
Philipp Oppermann
Michael Orozco
Erika Catherine Otocka
Caroline Awuor Otonglo
George E. Pallas
Bingqing Pan
Jiali Pan
Megan Parker

Julie Anne Laughlin
Rachel Laurence
Joshua Joseph Lax
Marlon Anthony Layton
Steven Leary
Stephen Michael Leblanc
Brigitte LeBlanc-LaPointe
Andrew Renwei Lee
Austin Kenneth Lee
Sungkyu Scott Lee
Yang-tsun Lee
Yunhee Lee
Karen Leeper
Elizabeth Morgan Levine
Kim David Lexner
Shih Ching Li
Amy Likoff
Eun Sung Lim
Chiung-Ju Lin
Yabo Lin
Charlotte Elin Sofia 
  Lindsten
Xiao Ling
Scott Michael Litvinoff
Fang Liu
Yan Liu
Yu-chin Liu
Scott Logan
Gregory Lois
Bronwyn Mary Long
Michael Joseph Lovinger
Yuye Lu
Juni Mirembe Luyombya
Greg Lyons
Lei Ma
Megan Macisz
Timothy Allan Mackey
Cheryl Cecil Magat
Erin Magee
Brendan Thomas 
  Mahoney
Whitney Elizabeth 
  Mancino
Harjaap Singh Mann
Justin Geary Mapes
Dick Bosire Maragia
Tatiana N. Marchini
Cristina Lynn Martinez
Nestor Camilo Martinez
Mervin Manapjal Mateo
Ashok G. Mathai
Sathyan Stephen Mathai
Eric Julian Mayer
Robert McNary
Sutton Adell Meagher
Michelle Mechanic
Erika M. Medina
Jin Meng
Sana Hussain Merchant
Ferdinand Mercurio
Donald A. Migliori
Tatyana A. Mikhailova
Jonathan Miles
Ashley Elizabeth Miller

Mohammed Yehia Kashef
Ahmed J. Kassim
George A. Katchmer
Carlos Katins
Hisaya Kato
Gordon Drew Katz
John William Kaveney
Mark Kawakami
Caroline P. Keefe
Heather Colleen Keith
Haydon Akos Keitner
James Kelleher
David Herbert Kelling
Matthew Kertz
Sally Khalil
Tania Naz Khan
Harleen Khanijoun
Vishnu Khemraj
Paul Aaron Killebrew
Alexander Myongjoon 
  Kim
Jayoung Kim
Kidong Kim
Maxine Kim
Michael J. Kim
Mona H. Kim
Sejong Kim
Sooryong Kim
Sung Pil Kim
A. Elizabeth King
Michael John King
Laura Desiree Kirby
Gaukhar B. Kirneyeva
Andrew Scott 
  Kirshenbaum
David Klassen
Theodore M. Kneller
Kimberlee Sue Knopf
Alexander Sergeevich 
Kolmakov
Sharon Suchithra 
  Koppula
Ifhat Koren-Dahan
Stephanie Lyn Kotecki
Thomas Edward 
  Kowalski
Allison Graham Kramer
Matthew Krichbaum
Vivek Krishnamurthy
Yaraslau Kryvoi
Yuri Kubota
Jakub D. Kucharzyk
Andrey Y. Kulikov
Chen-chun Kuo
Houchih Kuo
Gabriel Kuris
Christian Kurtz
Carolyn Shigeko Kutten
Heather LaBombardi
Lyslynn Lacoste
Erik Lamb
Larissa Gabor Lambino
Eric Scott Lashner
Patricia Ann Lauch

Anna N. Gorodenskaia
David Graff
Andrea Grass
Nicola N. Gray
Franceseo M. Graziani
Alan Glen Grinceri
Debra Bolus Grosek
Zenhua Gu
Xiaozhou Guo
Matthew C. Hall
Philip Henri Hanssens
Nicholas D. Harper-Smith
Karinn O’Connell 
  Harrington
Chrisovalanthou Hartley
Arsen Harutyuryan
Lael Hassinger
Richard Hawkins
Cori Jean Hayley
Jiaging He
Xiangju He
Jessica Nicole Healey
Gary Joseph Heinen
Shira Michelle Helstrom
Jonathan Arthur Dale 
  Herczeg
Jerusha Herman
Julia Ellen Herzog
Margaret E. Hirce
Katie Maureen Holden
Michael D. Homans
Jack C. Hsu
Ke Huang
Xiaomin Huang
Tracy Dunham Hubbell
Paul Colin Hudson
Katherine C. Hughes
Noel Kostantinos Hughes
Paul Whitfield Hughes
Zhuoyao Hui
Yu-chuan Hung
Hadi Husain
Justin Thomas 
  Hutchinson
Mark B. Hutton
Peter K. Hwang
John-Philip Michael 
  Iafelice
Aiman Ibrahim
Takao Ito
Shingo Iwachido
Raymond John Jacoub
Rodney Joseph Janis
Victor Alexander Jaramillo
Rabia Javaid
Gregory Charles Johnson
Michael Lee Johnson
Silke Ursula Johnstone
Tambia I. Jones-Johnson
Isabelle Jung
Luke Kurian Kalarickal
Heena Kampani
Danilena Atanasova 
  Kapralova

John Paul Discala
Alice Dong
Stephen Richard 
  Donnelly
Sanjeev Doss
Assia Todorova Dosseva
Heather Marie Drabek
Christopher M. Drake
Shu Du
Hannah Duffy
Catherine Dundon
Jonathan Adam Dunn
Eduardo Durnhofer
Dennis Dy
Julia I. Einbond
Robert James Eingurt
David J. Ekelund
Ogochukwu Ekwuabu
Aref Oussama El-Aref
Noor El-Shunnar
David B. Elghanayan
Chinedu Enekwe
Beatriz Ensenat
Charles Quincy Ewell
Nancy Elizabeth Eyl
Nizar Fadhlaoui
Matthew Edward Falso
David Darl Ferguson
Danielle Marie Feulner
Melissa Heather Field
Peter Finan
James Flahive
Robert James Flanagan
Jenna Kate Flannigan
Samuel Fontela
Barry Anthony Fox
Deena Sarah Fox
Erica J.P. Franzetti
Ellen Freeman
Hannah K. Fried
James Neil Frost
Garrett Michael 
Fruchtman
Chun Fu
Magdalena A. Gad
Bryan Galat
Esther Galperin
Joseph R. Gannon
Ryan Thomas Gannon
Peter Gantenbein
Amy Elizabeth Garber
Maria Eugenia Garcia
Benjamin Garel
Joe Garvey
Nickolas P. Gasparro
Jiaying Ge
Yin Ge
Kristen Gerweck
Maria Liliana Gesthalter
Maria Pamela Ginocchio
Bonnie R. Golub
Thomas Richard Gonnella
Stephanie Alejandra 
  Gonzalez
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Oliver Van Sluizer
Nadezhda Simeonova 
  Varbanova
Mikael Varddnyan
John Alfred Vassallo
Jenna Marie Ventorino
Kathryn Vertigan
Natalya Vilyavina
Anthony Joseph Vindigni
Alice Elizabeth Vosmek
Morana Vucinic
Stephen Bentley Waller
Colette Walsh
Kai Wang
Nan Wang
Xiao Wang
Yang Wang
Zhuhao Wang
Richard Charles Weinblatt
Kimberly Christine 
  Weinreich
Kara Rachel Weisman
Julia Wendler
Rowena Mairi White
Paul John Whitworth
Diana Wierbicki
Julia Rose Wiley
Jamie Jolene Williams
Kristen V. Williams
Susan A.J. Wilson
Shereen Wingo
Meredith Gilmer Winn
Xueqin Wu
Ye Wu
Yi-Fang Wu
Zuolong Wu
Ryan Wyzik
Shishi Xu
Zhihan Xu
Tatsuo Yabe
Keigo Yamaguchi
Ryoichi Yamazaki
In Ae Yang
Yang Yang
Yun Hee Yang
Tracy Maria Yip
Ruonan You
Stuart Whitney Young
Juan Yrausquin
Jin Young Yu
Yibing Yuan
Svetlana Zakharieva
Di Zhang
Kewei Zhang
Zheru Zhao
Qiongjuan Zhu
Brenda C. Zwack

Christopher Allen 
  Schwartz
Jonathan Schwartz
Natalia Schwartz
Stacey Beth Schwartz
Amy Elisabeth Scott
Andrew J.S. Scott
Suzanne Felice Segura
Tai-Young Seo
Kevin Shannon
Sheryl Beth Shapiro
Bandita Sharma-Dahal
Jonathan Lee Sherman
Cong Shi
Gregory Howard Shill
Sanveer Shoker
Jonathan Sidi
Andrea Siebert
Colin Bryan Simmons
Benjamin Allen Singfer
Michael Andrew 
  Sjuggerud
Howard Nathan Slugh
Ethan Weston Smith
John Lucian Smith
Mara Alexis Smith
Celia A. Soehner
Raphael Charles Soffer
Changho Sohn
Khavan Sok
Sezer Solak
Maya Dukyoung Song
Taku Sonoura
Jose Alberto Sosa Llorens
Maria-Eleni Sotirchou
Ethel Spyratos
Carolyn Sue St. Clair
Mariya Starchevsky
Laura Steinberg
Petra Stewart
Jennifer Stone
Xiaojia Sun
Paul Swanson
Frederick Howard L. Sy
Paulina Katarzyna 
  Szczepan
Lyanne Ruilin Tan
Yong (John) Tang
Arman Tastanbekov
Chantelle Taylor
Yvonne Tew
Megha R. Thakkar
Thomas Michael Toman
Shuji Tonogai
Megan Halverson Trexler
Shamik Trivedi
Varsha Trottman
Tzu-hui Tu
Gary Robert Tulp
Jason Turchin
Amit Bharat Upadhyay
Rene Antonio D. Valencia
Nancy Helen Van Der 
  Veer

Gaetano Parrinello
Dipesh Patel
Tejal Patel
Sri Harsha Peechara
Stephen Min-jan Peng
Yanhua Peng
Adele Louise Pentland
Colleen Ann Peppard
Becky Anne Peratt
Joseph Petrillo
Charles Allen Pipins
Martha Katherine Plante
Sara Frances Popovich
Simon B. Purnell
Hua Qu
Mark Quigley
Shahinparvin 
  Nizamuddin Qureshi
Manuel E. Ramirez
Anirudh Rastogi
Jane Adele Regina
Amy Reinhorn
Daniel Resnick
Vince Reuter
Rena M. Rico
Michele Suzanne Riverso
Patricia Coe Robbins
Irma Robins
Eva Marie Robinson
Jonathan D. Robrish
Shannon M. Rockwell
Maria Isabel Rodriguez 
  Vargas
Daniel Rodriguez
Robert R. Romaker
Joshua Allan Roper
Elizabeth Anne Rose
Katie Elizabeth Rosen
Kimberly Lynn Rozelle
Emily Kristina Ruger
Ernest A. Ryberg
Lara Saade
Koichi Saito
Elida Salcedo
Murray Samuel
Garance Samuel-
  Lajeunesse
Thomas P. Sanders
Laura Lisa Sandoval
Oswaldo C. Santos
Navid Sato Rahbar
Yolanda Teresa 
  Scannicchio
Joshua David Schein
Adriana G. Schick
Joseph Schifano
Caspar Schmelzer
Eric Lopez Schnabel
Marilyn Schoening
John Joseph Schultz
Lynnea A. Schurkamp
William Edward 
  Schurmann
Carl Schwartz

SENIOR DIRECTOR OF
CONTINUING LEGAL EDUCATION

The New York State Bar Association is seeking a 
Senior Director for its Continuing Legal Education 
Department. The New York State Bar Association 
is the largest voluntary state bar association in the 
nation with 76,000 members. 

The Senior Director of Continuing Legal Education 
will lead the Association’s CLE Department in the 
presentation of approximately 250 live continuing 
legal education programs each year, the production 
of audio, video and on-line educational materials, 
and the publication of reference books, supplements 
and form products. The position is located at the 
Association’s headquarters in Albany, NY. 

Duties include:
•  Providing vision and leadership for the 

Association’s continuing legal education initia-
tives and strategic planning process of the 
Association;

•  Directing the development, delivery and sales of 
innovative continuing legal educational programs, 
publications and other products and services for 
attorneys; 

•  Working with the Association’s CLE Committee 
and management to develop and implement CLE 
policies and projects; and

•  Managing the CLE Department and developing 
and monitoring the Department’s annual budget.

The ideal candidate should have strong manage-
ment skills and experience, including a minimum of 
five years’ experience in senior leadership positions 
responsible for the development and delivery of 
continuing legal education programs. An in-depth 
understanding of the requirements and challenges of 
continuing legal education is required. 

The candidate should have a Juris Doctor degree and 
legal or bar association experience. Applicants should 
possess excellent interpersonal and communica-
tion skills and be comfortable functioning in a team 
environment with both Association members and 
staff. Minority candidates are strongly encouraged to 
apply. Some travel required.

Salary and benefits will be commensurate with 
the applicant’s experience. Desired availability is 
November 1, 2009. A letter of application accompa-
nied by a resume and salary requirements should be 
submitted to:

New York State Bar Association
Human Resources Department
One Elk Street
Albany, New York 12207
or email to HR@NYSBA.org

The New York State Bar Association is an
equal opportunity employer.
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CLASSIFIED NOTICES

RESPOND TO NOTICES AT:
New York State Bar Association
One Elk Street
Albany, NY 12207
Attn: Daniel McMahon
DEADLINE FOR SUBMISSIONS:
Six weeks prior to the first day 
of the month of publication.
NONMEMBERS:
$175 for 50 words or less;
plus $1 for each additional word. 
Boxholder No. assigned—
$75 per insertion.
MEMBERS:
$135 for 50 words and $1 for 
each additional word. 
Payment must accompany 
insertion orders.
SEND ADS WITH PAYMENT TO:
Network Media Partners
Executive Plaza 1, Suite 900
11350 McCormick Road
Hunt Valley, MD 21031
(410) 584-1960
btackett@networkmediapartners.com

ATTORNEY OPENING 
Melnik Law Group, a successful 
and busy multi-practice law firm is 
recruiting attorneys (full-time or part-
time) with extensive experience in: 
Social Security Disability, Workers 
Compensation, Estate Administration 
and Probate, Asset Preservation, 
and/or Medicaid Planning. Offices in 
Rockefeller Center, NYC, Brooklyn, 
NY, and NJ. Can work from home. 
Send resumes to: 
careers@melniklaw.com

INCORPORATION SERVICES
Add business formation services to 
your practice without adding demands 
on your resources.  

Help clients incorporate or form limit-
ed liability companies with America’s 
leading provider of business forma-
tion services. We can also assist in 
out-of-state qualifications.  

Call us today at 800-637-4898 or visit 
www.incorporate.com to learn more. 

LAW BOOKS
The Lawbook Exchange, Ltd. buys, 
sells and appraises all major lawbook 
sets. Also antiquarian, scholarly. 
Reprints of legal classics. Catalogues 
issued in print and online. Mastercard, 
Visa and AmEx.
(800) 422-6686; Fax: (732) 382-1887; 
www.lawbookexchange.com.

LEGAL EDITING 

The legal profession demands, above 
all else, clarity of expression, yet 
editing is an often overlooked task. 
Let us help turn your documents 
(court papers, contracts, correspon-
dence) into clear, concise prose. 
Services include: proofreading, struc-
tural overhaul, and citation edits for 
correct format. www.LegalEditor.com

LITIGATION ATTORNEY
Well-established Glens Falls, N.Y. 
general practice firm.  Four years liti-
gation experience required.  Position 
entails personal injury, estate, real 
property, business and other litiga-
tion.  Experience, ambition and part-
nership potential will be considered.  
Benefits.  Salary commensurate with 
experience.  Submit cover letter and 
resume to Managing Partner, P.O. Box 
136, Glens Falls, N.Y. 12801

OFFICE SPACE AVAILABLE
Instant Office Space: NY or Newark 
Plug and Play space for lawyers and 
other professionals at the historic 
National Newark Building and/or in 
Tribeca at 305 Broadway, NY; varying 
sized offices; spacious workstations; 
dual NJ and NY presence; reception, 
multi-line phones, t-1 internet, Video 
Conferencing, custom voicemail; 
discounted Westlaw rates; virtual 
offices, too; flexible terms; ideal for 
“war room” HQ in Newark and NY; 
office facilities in NJ available for as 
little as $450/mo, NY for as little as 
$500/mo and virtual offices for as 
little as $300/mo. www.lawsuites.net  
646-996-6675 [brokers protected]

NATIONWIDE LONG-TERM 
DISABILITY INSURANCE 
LAW FIRM
Attorneys Dell & Schaefer- Our dis-
ability income division, managed by 
Gregory Dell, is comprised of eight 
attorneys that represent claimants 
throughout all stages (i.e. applica-
tions, denials, appeals, litigation & 
buy-outs) of a claim for individual 
or group (ERISA) long-term disabil-
ity benefits. Mr. Dell is the author 
of a Westlaw Disability Insurance 
Law Treatise. Representing claimants 
throughout New York & nationwide. 
Referral Fees. 
202-223-1984, 800-828-7583, 
www.diAttorney.com, 
gdell@diAttorney.com 
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Bringing CLE to you...
anywhere, anytime.

NYSBA’s CLE Online ONLINE | iPod | MP3 PLAYER

Features 
Electronic Notetaking allows you to take notes while listening to your course, cut-and-paste from the texts and 
access notes later (on any computer with Internet access).
Audio Seminars complement the onscreen course texts. You control the pace, and you can “bookmark” the audio 
at any point.
Bookmarking lets you stop your course at any point, then pick up right where you left off – days, even weeks later. 
MCLE Credit can be obtained easily once you’ve completed the course – the form is part of the program! Just fill it 
out and mail it in for your MCLE certificate. 

visit our Web site www.nysbacleonline.com
For more information please call 800.582.2452

Come click for CLE credit at: 
www.nysbaCLEonline.com

All online programs available in MP3 format to 
download to your iPod or other MP3 player

NYSBA is proud to present the most flexible, “on demand” CLE 
solutions you could ask for.

With CLE Online, you can now get the valuable professional 
learning you’re after
 ...at your convenience.

>  Get the best NY-specific content from the state’s #1 CLE provider.

>  Take “Cyber Portable” courses from your laptop, at home or at 
work, via the Internet.

>  Download CLE Online programs to your iPod or MP3 player.

>  Everything you need to obtain full MCLE credit is included online!
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HEADQUARTERS STAFF EMAIL ADDRESSES

EXECUTIVE 
Patricia K. Bucklin

Executive Director
pbucklin@nysba.org

Keith J. Soressi
Associate Executive Director
ksoressi@nysba.org

BAR SERVICES

MEETINGS
Kathleen M. Heider, Director

kheider@nysba.org

CONTINUING LEGAL EDUCATION
Terry J. Brooks, Senior Director 

tbrooks@nysba.org

Debra York, Registrar
dyork@nysba.org

CLE PROGRAMS
Jean E. Nelson II, Associate Director

jnelson@nysba.org

Kimberly Hojohn, CLE Program Coordinator
khojohn@nysba.org

Katherine Suchocki, Staff Attorney
ksuchocki@nysba.org

Cindy O’Brien, Program Manager
cobrien@nysba.org

CLE PUBLICATIONS
Daniel J. McMahon, Director 

dmcmahon@nysba.org

Kirsten Downer, Research Attorney
kdowner@nysba.org

Patricia B. Stockli, Research Attorney
pstockli@nysba.org

Mark Wilson, Publication Manager
mwilson@nysba.org

LAW PRACTICE MANAGEMENT
Pamela McDevitt, Director

pmcdevitt@nysba.org

FINANCE AND HUMAN RESOURCES
Paula M. Doyle, Senior Director

pdoyle@nysba.org

FINANCE
Kristin M. O’Brien, Director

kobrien@nysba.org

Cynthia Gaynor, Controller
cgaynor@nysba.org

LEGAL AND GOVERNMENTAL AFFAIRS
Kathleen R. Mulligan-Baxter, Senior Director

kbaxter@nysba.org

COUNSEL’S OFFICE 
GOVERNMENTAL RELATIONS
Ronald F. Kennedy, Director

rkennedy@nysba.org

Kevin M. Kerwin, Assistant Director
kkerwin@nysba.org

LAWYER ASSISTANCE PROGRAM
Patricia F. Spataro, Director

pspataro@nysba.org

LAWYER REFERRAL AND 
INFORMATION SERVICE
Eva Valentin-Espinal, Coordinator

evalentin@nysba.org

PRO BONO AFFAIRS
Gloria Herron Arthur, Director

garthur@nysba.org

MARKETING AND 
INFORMATION SERVICES
Richard J. Martin, Senior Director

rmartin@nysba.org

DESKTOP PUBLISHING

MARKETING

MIS
John M. Nicoletta, Director

jnicoletta@nysba.org

Jeffrey Ordon, Network Support Specialist
jordon@nysba.org

Sonja Tompkins, Records Supervisor
stompkins@nysba.org

Lucian Uveges, Database Administrator
luveges@nysba.org

Paul Wos, Data Systems and 
Telecommunications Manager
pwos@nysba.org

WEB SITE
Barbara Beauchamp, Editor

bbeauchamp@nysba.org

MEMBERSHIP SERVICES
Patricia K. Wood, Senior Director

pwood@nysba.org

Megan O’Toole, Membership Services Manager
motoole@nysba.org

CHIEF SECTION LIAISON
Lisa J. Bataille

lbataille@nysba.org
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Prove Proof It With
Revision Re-vision — Part I

THE LEGAL WRITER
BY GERALD LEBOVITS

CONTINUED ON PAGE 51

involves generating ideas in a stream-
of-consciousness mode.12

Third, they should revisit all their 
decisions. This includes attending to 
audience and purpose.13 Re-seeing 
deemphasizes meaning-preserving 
changes and stresses overall goals.14

The key to re-seeing is to divide edit-
ing and proofreading into macro-level 
revisions and micro-level revisions. 
Macro-revisions improve organization 
and substance.15 Micro-revisions fix 
surface errors.16

Macro Revisions
Macro revisions look at the big pic-
ture: coherence, meaning, and order.17 
Writers should start macro-revising by 
analyzing their document’s large-scale 
organization to ensure that informa-
tion flows logically from beginning 
to end. Next, writers should look at 
small-scale organization — the orga-
nization within a paragraph. Writers 
should check their document to ensure 
that the material is organized for the 
audience. This means writing clearly 
and giving readers effective roadmaps, 
headings, and subheadings. 

Large-Scale Organization
Overall organization includes the 
order of paragraphs and sections. 
Organization relates to structure. 
When editing for organization, writers 
should read their entire document once 

sitions.”6 Inexperienced writers miss 
organization and analysis problems.7

Experienced writers find the stage-
process model flawed. Writing isn’t 
linear. Experienced writers progress 
cyclically. They go back and forth from 
start to finish.8 This is the recursive 
model, in which writers continuously 
revisit and improve their writing by 
switching roles and becoming readers. 
The recursive process allows writers to 
“re-see” their writing from the read-
er’s perspective.9 Re-seeing requires a 

change in attitude. With that change, 
writers will uncover better solutions. 
If the route to good writing is rewrit-
ing, the route to good rewriting is re-
seeing.10

Legal writers should use three re-
seeing habits. First, they should resolve 
dissonance, the disharmony between 
what authors write and what they 
want to write.11 Dissonance is resolved 
by brainstorming with mind-maps, 
prewriting materials, and outlines. 
Mind-maps are diagrams that repre-
sent words and ideas around a central 
idea. Prewriting materials help writers 
organize their thoughts before they 
write. Outlines help writers put those 
thoughts into headings and subhead-
ings to structure the text.

Second, they should revise to 
explore new ideas and generate new 
writing. One way to explore new ideas 
is through zero-drafting. Zero-drafting 

Lawyers can be many things: 
advocates, counselors, nego-
tiators. Regardless which roles 

they find themselves in, lawyers will 
inevitably edit and proofread their 
own work and the work of others. This 
two-part column offers revision tips 
for legal writers.

Some use “editing” and “proofread-
ing” interchangeably. But the terms 
describe different stages of revision.1 
Editing occurs throughout the writ-
ing process, especially between drafts. 
Editing produces changes that affect 
overall meaning and presentation. 
Editing focuses on content and organi-
zation. The goal in editing is to clarify, 
condense, and strengthen communica-
tion.2 Proofreading takes place later 
in the writing process. Proofreading 
is about correcting mechanical errors 
like spelling, typographical mistakes, 
and omitted words. Proofreading is a 
methodical effort to spot errors.3

Editing and proofreading are not 
the final steps of an almost-finished 
product. They’re an integral part of the 
writing process.

Different models describe revision. 
The stage-process model assumes that 
writing is linear, that writing is divid-
ed into stages.4 Inexperienced writers 
write linearly. They divide projects into 
prewriting, writing, revising, and pol-
ishing. They make surface changes and 
fix obvious errors but keep substance.5 
Inexperienced writers’ most frequent 
edit is a meaning-preserving substitu-
tion of words they originally chose. 
Inexperienced writers place “symbol-
ic importance on their selection and 
rejection of words as the determiners 
of success or failure of their compo-

If the route to good writing is rewriting,
the route to good rewriting is re-seeing.
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