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Any client who has gone 
through a custody proceed-
ing knows, regardless of the 
outcome, that if there was 
another option to litigation, 
it certainly should have been 
considered if not chosen 
because of calendar delays, 
a shortage of judges to hear 
these diffi cult cases and 
increases in legal and expert 
fees. In a fully litigated matter, 
replete with a lengthy trial, 
expert witnesses who must also be paid for their testimo-
ny with its concomitant increase in hours to complete the 
entire case which may include appeals, it is not unusual 
for the total cost to the monied spouse, who may also 

be responsible for the counsel fees of the other spouse, 
to exceed $100,000 or more. Most litigants have trouble 
meeting these expenses and must go into debt, invade 
savings or pension plans and incur loans, to cope with 
such substantial fi nancial burdens.

The alternative to litigation is arbitration, which will 
provide a major decrease in the time and cost to com-
plete. Although both New York and New Jersey have 
statutes that permit arbitration in almost all areas of the 
law, case law has made it clear in New Jersey arbitration 
is permissible, while in New York it cannot be utilized in 
custody or visitation disputes.1 In the courts’ view, they 
are charged with determining what would be in the best 
interests of the children since they sit as parens patrae, and 
this principle trumps parental autonomy to decide such 
matters. As such, they reason, this duty cannot be del-
egated to an arbitrator who may not be bound by exist-
ing case law, and in their view should not be undertaken 

by an alternate dispute panel.2 This is not the rule in New 
Jersey, where its high court decided that there is no logi-
cal reason to prohibit arbitration in custody matters.3 In 
several other jurisdictions, alternate dispute resolutions 
may also be considered to resolve custodial disputes con-
cerning children. These include Pennsylvania, Michigan 
and Colorado.

It is to be noted that there generally is no right to 
an appeal of an arbitrator’s award, except where it can 
be shown that the arbitrator was not impartial, guilty of 
fraud or other impropriety. The sole other exception is 
where it appears that prima facie the arbitrator’s award 
would cause harm to the child. In either event, this 
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consult with any health care professional he or she is sure 
to advise you that such a condition may well cause emo-
tional damage to the infants, and can have a lifetime del-
eterious effect on their psyche. If the cost of litigation can 
be reduced, and the option for arbitration is adopted in 
New York, similar to the New Jersey rules, both wealthy 
and clients of modest means will be given equal protec-
tion under the law and access to some form of third party 
interventions. If a client of modest means must accept the 
most meager terms offered during settlement negotia-
tions, because he or she cannot afford to retain experi-
enced but costly counsel and litigate in the courts, justice 
cannot reasonably be served, let alone the best interests of 
the children. The option for arbitration can remove such 
coercion.

In New York, if the case is litigated and a party ap-
peals to the Appellate Division and is unsuccessful, the 
Court of Appeals may accept the matter for additional 
review either by motion or if there are two dissenting 
opinions in the appellate division. The Court of Appeals 
might very well reverse the holding and remand the case 
back to the trial court for further proceedings which are 
not inconsistent with its decision. Such a result would 
take on tragic proportions for a child. A case that took 
over a year to complete may very well take another year 
to go through the appellate process. If reversed and a new 
trial ordered, it would be necessary to obtain the entire 
transcript of the trial, all exhibits that were submitted and 
prepare the case for an additional trial. Not only would 
there be an enormous loss of time, but an enormous ad-
ditional expenditure of legal fees to see the case through 
to an end.

Beside these obvious benefi ts of arbitration that have 
been discussed, there is also the ability to choose the 
arbitrator, rather than be at the mercy of a computer that 
will assign a judge. Arbitration will shorten the entire 
discovery process, and since there is no right of appeal 
except as previously discussed, the process is over when 
the arbitration ends.

Under the Fawzy 4 case in New Jersey, in order to ap-
peal an arbitrator’s custody determination other than for 
corruption or fraud, there must be shown prima facie that 
a threat of harm will befall the children. This threshold re-
quirement could be adopted in New York and yet another 
argument to permit arbitration since this safeguard can 
ensure that the children’s best interest will ultimately be 
considered by the courts in the event of an abuse by the 
arbitrator.

These long delays in litigation which cause doubts 
in the minds of children as to where they will continue 
to reside, whether they lose their friends, have to change 
schools or other similar considerations would appear to 
me to pose a grave psychological danger to the children. 

The views of the respective states whether to permit 
arbitration really boils down to a constitutional determi-
nation. The question really posed is whether parental au-

safeguard will permit the appellate court to review and 
decide the case based upon the “best interests” standard. 

In litigation, after almost every custody decision 
from a trial court which permits an appeal as of right, the 
losing party will do so. This can consume another year 
or more from beginning to end since every appellant is 
permitted six months to perfect an appeal. With adjourn-
ments adding further delays, and the time to render a 
decision tacks on several more weeks if not a month or 
more, a one-year prognostication is indeed conservative.

Following the appeal in the appellate division, a mo-
tion to either the appellate division or the Court of Ap-
peals for leave to appeal to the Court of Appeals, or both, 
will certainly be fi led, and this will add still further delay 
of a month or more with its attendant expenses.

Contrast these delays and added expenses with the 
speed of arbitration and lesser costs, and it will clearly 
lead to one conclusion: avoid litigation! Consider the fol-
lowing benefi ts of arbitration. There is no formal motion 
practice as such. Requests can be made by telephone or 
in person to the designated arbitrator who will quickly 
determine the parameters, and he will permit and set 
a brief time to comply with his decision. There are no 
formal rules of evidence to restrict information from 
being considered by the arbitrator, and he will solely 
determine the weight to be given the proof, but questions 
that are clearly irrelevant can be disallowed. Each party 
can request documents or reports which will be treated 
similarly. The production and preservation of electronic 
evidence can be supervised immediately at the com-
mencement of the request for discovery, eliminating the 
threat that such evidence can be lost, deleted, or compro-
mised. By contrast, weeks or months can be lost in the 
courthouse by temporary injunction motions, motions 
to produce, and the appointment of experts to oversee 
such production and conduct a forensic investigation to 
retrieve necessary documents or information. 

Once pre-hearing matters have been speedily com-
pleted, and the case is set down for hearing, you can 
expect that the trial will proceed from day to day until 
completed. The arbitrator, unlike the judge, will not be 
interrupted by requests from other litigants for rulings, 
motions that require his immediate attention, or adjourn-
ment during trial for one reason or the other. Most courts 
today do not try a case from beginning to end from day 
to day. Normally, there will be segments of from one to 
two weeks, and then adjournments of a week or more in 
order to accommodate the court’s calendar and to allow 
for settlement discussions during these delays. Arbitra-
tors can complete a trial in several days that could take a 
court several weeks, if not months, to do so.

It certainly cannot be in the best interest of the 
children to have their lives emotionally disrupted by 
warring parents, while they continue to litigate through 
lengthy trials and fruitless appeals, not knowing where 
they will ultimately live and with which parent. If you 
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tonomy with its fundamental liberty to the care, custody 
and control of their children and the state’s interest in the 
protection of those children should control. 

The Court of Appeals in Finlay v. Finlay5 set the parens 
patriae standard, which is to act as a “wise, affectionate 
and careful parent” and make provision for the child 
accordingly. Accordingly, the court interferes on behalf 
of the state’s interest to protect the child. Isn’t that what 
parents do? Shouldn’t the parents have the paramount 
right to do so?

Unless Finlay 6 is modifi ed or the arbitration statute is 
amended to specifi cally include the right to elect arbitra-
tion in order to resolve custody matters, no change will 
be made. Most parents would certainly welcome this 
right which will dramatically reduce the costs and elimi-
nate unnecessary delays.

In the end, one must determine whether the courts 
should have the paramount right to act as the parents, or 
the natural parents given priority to do so. The New York 
view not to permit arbitration should be changed espe-
cially with safeguards for the best interest of the children 
if there is any abuse in the arbitration process.
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13 audio recordings—and the 
Second Department held that 
the record did not support the 
mother’s contention that those 
missing items deprived her of 
the ability to effectively cross-
examine the evaluator. Thus, 
the Second Department found 
no reversible error in the trial 
court’s denial of the mother’s 
motion to preclude the evalua-
tor’s report and testimony. 

Now consider a case 
similar to O’Loughlin, but one in which the evaluator de-
stroyed most—or even all—of the “raw data” that formed 
the basis for the report and opinion (the authors are aware 
of a number of additional but unreported cases in which 
this occurred). The forensic report clearly advocates in 
favor of one parent and criticizes the other. It also contains 
hundreds of quotation marks around statements that 
the parties or other sources (teachers, friends, neighbors, 
etc.) purportedly made to the evaluator, which the evalu-
ator obtained from audiotapes and handwritten notes 
made during various interviews with those sources. How 
could that evaluator’s conclusions possibly be tested or 
reviewed for accuracy with respect to the context in which 
the underlying information was presented and the evalua-
tor’s interpretation of it? 

In O’Loughlin, the Appellate Division appears to 
have decided that the forensic evaluator’s destruction of 
evidence would impact the weight but not the admissibil-
ity of the report and testimony since approximately half of 
the evaluator’s underlying data was preserved for cross-
examination. In the hypothetical mentioned above, that is 
not the case. Arguably, where all (or substantially all) of 
the underlying data is destroyed, there is nothing avail-
able to the cross-examiner to test the conclusions that were 
reached by the evaluator. If an expert witness were to offer 
an opinion without providing any of the underlying data 
to challenge that opinion (in this case, the interpretation 
of the information as it was presented to the expert), the 
issue of admissibility versus weight is squarely presented. 

Professional Guidelines and Standards for 
Forensic Evaluator

Forensic psychologists have published articles on this 
issue, urging other psychologists to maintain full and 
complete records in carrying out their duties as court-
appointed evaluators. In “Integrity and Transparency: A 

Court-ordered forensic 
custody evaluations are a 
component to almost every 
contested child custody mat-
ter. The evaluator’s function 
is to provide the Court with 
accurate insight into the per-
sonalities and abilities of the 
parents. However, evaluators’ 
reports and testimony are not 
meant to replace the indepen-
dent judgment of the Court. 
As any family law attorney 
knows, “neutral” and “unbiased” are not the same, and a 
court-appointed “neutral” might still provide an incom-
plete, inaccurate, or even biased report. A “negative” 
report about one’s client from such a court-appointed 
forensic could have a signifi cant and detrimental effect on 
the likelihood of that client’s success in obtaining custody 
or parenting time.

This article addresses, for thought and consideration, 
an issue that has recently been raised in some cases: 
What is the obligation of the forensic custody evaluator 
to preserve notes, records, recordings and other raw data 
created during the evaluation?

O’Loughlin v. Sweetland
The conduct and “methodology” of a court-ap-

pointed forensic custody evaluator was at issue before 
the Appellate Division, Second Department in 2012 in 
O’Loughlin v. Sweetland.1 In O’Loughlin, the mother had 
moved in Family Court, Suffolk County, to preclude the 
report and testimony of a forensic evaluator, based upon 
the evaluator’s acknowledged destruction of many of 
the notes and audio recordings that were made during 
the course of the evaluation. The motion was denied by 
the trial court. At trial, the evaluator testifi ed that it was 
the evaluator’s practice to create notes and recordings 
during the interviews the evaluator had with the parties 
and other sources and to later destroy them. (In fairness 
to custody evaluators in general, it is the authors’ experi-
ence that such a practice is unusual.) The mother argued 
that, because the evaluator destroyed certain notes and 
audio recordings, she was deprived of the ability to con-
duct an effective cross-examination, as she could not gain 
knowledge of the underlying facts—the “raw data”—that 
formed the basis of the evaluator’s conclusion that the 
father was the more appropriate custodial parent for their 
child. The evaluator destroyed only some of the notes and 
recordings—3 of 29 handwritten pages of notes and 7 of 
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all other records in any form or medium 
that were created or exchanged in con-
nection with a matter [emphasis added].7

However, the American Psychological Association is 
not a government entity and has neither legislative power 
nor binding judicial authority to enforce the APA Guide-
lines as requirements on psychologists. A psychologist ap-
pointed to conduct a forensic custody evaluation may not 
be legally obligated to follow the APA Guidelines, absent 
an order by the appointing court to that effect (but see 
cases cited, infra). Still, Dr. Martindale argues that even 
though forensic psychologists may not have a statutory 
obligation to maintain all of their records and raw data, 
there exists an underlying ethical obligation to conduct an 
honest and reliable evaluation, which includes keeping 
all information and evidence intact. It can rationally be 
argued, we submit, that the guidelines of various pro-
fessional organizations are “authoritative sources” (see 
Nolan v. Transocean Air Lines)8 for courts to rely upon in 
establishing standards for experts’ ethical obligations and, 
therefore, the propriety of experts’ fi ndings as admissible 
evidence. The APA Guidelines clearly set forth the recom-
mended practice for the relevant scientifi c community.

The Judicial View of Forensic Standard in 
Determining the Reliability of the Expert’s Report 
and Testimony

Some trial level courts have sought to ensure that 
their appointed experts perform ethically sound evalua-
tions by assuming the role of “reliability gatekeeper” and 
applying the APA Guidelines as standards for gauging re-
liability—as it bears on admissibility—of expert testimo-
ny. The Family Court, Bronx County recently accepted the 
APA Guidelines as “specifi c guidelines and parameters in 
the fi eld of forensic psychology for how such evaluations 
are to be conducted and presented to a court.”9 While 
Faith D.A. was a proceeding to terminate parental rights 
based on grounds of mental illness, the Family Court 
noted that “the principles of fairness and due process 
embedded in our laws imposes upon the court the role of 
gatekeeper in assuring that expert testimony is not only 
relevant but reliable.”10 

Ultimately, in Faith D.A., the Family Court rejected 
the forensic psychologist’s conclusion that the parent at 
issue suffered from a “personality disorder” which was 
“likely intractable and interfere[d] with her thinking and 
her ability to properly care for the child.”11 The Family 
Court determined that the evaluation was not suffi ciently 
reliable, citing its failure to comply with “established APA 
guidelines for conducting a reliable and comprehensive 
court-ordered examination for presentation in court.”12 

In Matter of D.M.,13 the Family Court, Bronx County 
(a different part than in Faith D.A.), held that the petition-
er Administration for Children’s Services did not meet its 
burden of suffi ciently corroborating a child’s out-of-court 

Commentary of Record Keeping in Child Custody 
Evaluations,2” Dr. David A. Martindale, Ph.D. ABPP, 
discusses the APA Guidelines for Child Custody Evalua-
tions in Divorce Proceedings,3 stating that they “remind 
us that ‘[a]ll raw data and interview information are 
recorded with an eye towards their possible review by 
other psychologists or the court, where legally permitted’ 
(Guideline #16).” Dr. Martindale warned that “[a]n 
evaluator cannot be effectively cross-examined if records 
that might form the basis of the cross-examination have 
been concealed or destroyed” and explains that, in 
addition to the APA Guidelines, Federal Rule of Evidence 
705 (the federal counterpart to New York’s CPLR 4515) 
may require, for purposes of cross-examination, the 
disclosure of underlying facts or data which form the 
expert’s opinion.4 

In 1991, the American Psychological Association 
(“APA”) created the Specialty Guidelines for Forensic 
Psychologists (“Guidelines”) in order to:

• Improve the quality of forensic psychological ser-
vices; 

• Enhance the practice and facilitate the systematic 
development of forensic psychology;

• Encourage a high level of quality in professional 
practice; and

• Encourage forensic practitioners to acknowledge 
and respect the rights of those they serve.5

 “Forensic psychology,” for purposes of the APA 
Guidelines, means: 

professional practice by any psycholo-
gist working within any sub-discipline of 
psychology…when applying the scien-
tifi c, technical, or specialized knowledge 
of psychology to the law to assist in 
addressing legal, contractual and admin-
istrative matters.… These Guidelines 
apply in all matters in which psycholo-
gists provide expertise to judicial, ad-
ministrative, and educational systems…
[emphasis added].6

Guideline 10.06 of the APA Guidelines, entitled 
“Documentation and Compilation of Data Considered” 
provides:

Forensic practitioners are encouraged to 
recognize the importance of document-
ing all data they consider with enough 
detail and quality to allow for reason-
able judicial scrutiny and adequate dis-
covery by all parties. This documenta-
tion includes, but is not limited to, letters 
and consultations; notes, recordings, and 
transcriptions; assessment and test data, 
scoring reports and interpretations; and 
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maternal aunt, who then fatally beat him. The Court of 
Appeals agreed that the caseworker who performed the 
evaluation was acting pursuant to an Order of the Family 
Court and was “an arm of the Court.” The Court stated 
that “‘judicial immunity…protects Judges only in the 
performance of their judicial functions.’ A logical exten-
sion of this premise is that ‘other neutrally positioned 
government offi cials, regardless of title, who are delegat-
ed judicial or quasi-judicial functions should also not be 
shackled with the fear of civil retribution for their acts.’”18  
Notwithstanding the well-recognized protections af-
forded to court-appointed experts, an appellate court 
has not yet issued a ruling regarding a fi rm standard to 
which they will be held in conducting investigations and 
performing evaluations. Until that time, it is important for 
practicing family and matrimonial attorneys to note that 
O’Loughlin is distinguishable from other cases that deal 
with similar issues. Though not mentioned in the Appel-
late Division’s decision, a review of the Record on Appeal 
reveals that the attorney for the mother in O’Loughlin con-
ceded at the beginning of the trial that the forensic report 
would be admitted into evidence at trial and argued that 
the issue with respect to the report and testimony was the 
weight to be given to it, not admissibility. Therefore, the 
O’Loughlin decision does not necessarily refl ect a holding 
that reports in these circumstances should be admitted 
over objection, subject only to a weight analysis.

O’Loughlin may also be distinguished from cases 
where a larger amount of information has been destroyed. 
In O’Loughlin, approximately fi fty percent of the notes 
and recordings had been destroyed, yet the Appellate 
Division held that a meaningful cross-examination was 
still had. This may not be the case where a substantial 
majority—or even all—of the underlying data is no longer 
available for review of the evaluator’s determination.

As noted above, O’Loughlin is not the only case in 
which conduct of this nature by a forensic custody evalu-
ator has occurred. Indeed, your authors are aware of an 
increasing number of cases in which a court-appointed 
forensic custody evaluator has destroyed virtually all 
underlying data, the effect of which is to shield the expert 
from any effective cross-examination, which right is 
guaranteed by the Constitution and, inter alia, CPLR 4515 
and 22 NYCRR 202.16.19 In one such case, Lyons v. Lyons,20 
the mother appealed the trial court’s denial of her pretrial 
motion to preclude the admission of the forensic custody 
evaluator’s report and testimony after virtually all of the 
evaluator’s records, recordings and other “raw data” 
were destroyed. The Second Department dismissed the 
appeal—as a matter of procedure only—as a premature 
appeal from an evidentiary ruling. However, the Second 
Department made it a point to note that “[a]lthough we 
must dismiss this portion of the appeal, this should not 
be construed as an indication that there is no merit to the 
contentions of Audrey Lyons which cannot be reviewed 
at this point in the proceedings.”21 

statements in order to support a fi nding of abuse against 
the respondent. The Court denounced the conduct of the 
forensic evaluator’s interview with the child, specifi cally 
citing his failure to adhere to APA Guidelines and further 
fi nding that:

His session was rife with leading ques-
tions, which call in to question the 
reliability and veracity of the young 
child’s responses. He also repeated 
areas of inquiry when he wasn’t satis-
fi ed with the child’s answers, and then 
called the mother in to the room. The 
overall impression of these factors in my 
observation of the interview, entered in 
to evidence, impairs the reliability of the 
process, in my estimation, and detracts 
from the credibility of [the evaluator]’s 
opinion.14 

Had the Family Court not been privy to the contents of 
the interview, this improper questioning may not have 
been discovered and the Court may have inadvertently 
accepted faulty “evidence” in making a fi nding against a 
parent.

Both D.M. and Faith D.A. suggest that courts may be 
moving toward holding forensic evaluators’ methodolo-
gy to certain professional organization standards. In light 
of the great weight that is often afforded a forensic report 
(whether by a court or by litigants in settlement), it is 
hard to argue that free rein should be given to the evalua-
tors whose determinations often permanently impact on 
clients’ lives.

A Higher Standard?
In addition to the infl uential role in the fact-fi nding 

process, however, shouldn’t the fact that the forensic 
custody evaluator is the court’s witness render the ex-
pert subject to a higher level of scrutiny as an “arm of 
the court?” Interestingly, the expert’s position as a court 
appointee entitles that expert to heightened protection 
from suit, in what courts have determined to be a “quasi-
judicial immunity.”15 

For instance, consider whether the evaluator has 
“spoiled” evidence. If a party “spoiled” evidence, that 
party might be precluded from presenting anything 
related to what he or she spoiled. Should this rule apply 
to a forensic—one who is protected by his acting as the 
court’s agent?16 The authors submit that it would be a 
notable departure from the historical canons to hold liti-
gants to a higher standard than an “arm of the court.”17 

In Mosher, the plaintiff mother sued Allegany County 
for negligent placement after the Department of Social 
Services assumed temporary custody of her neglected 
son, conducted a court-ordered pre-placement home 
study evaluation, and placed the son in the home of his 
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can change lives support each and every one 
of their inferences with specifi c empirical 
evidence. The Court must demand that the 
expert’s reasoning is scientifi cally valid. (See, 
Empirical and Ethical Problems with Custody 
Recommendations: A Call for Clinical Humil-
ity and Judicial Vigilance, Tippins and Witt-
man, p. 38-39) [Emphasis added].
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A few suggestions in order to avoid these situations:

1. Before a forensic custody evaluator is appointed, 
familiarize yourself with that evaluator’s prac-
tices. Speak to other attorneys—and perhaps even 
the proposed expert directly—in order to ensure 
that the methodology about to be employed is ac-
ceptable to ensure reliability and reviewability.

2. Request that the Court issue an order making it 
clear that the evaluator is to document his or her 
investigation and is not to destroy any data or 
raw data created during the course of the evalu-
ation, and that the evaluation is to be conducted 
pursuant to certain guidelines, such as the APA 
Guidelines referred to above. It may help to draft 
a proposed order containing the desired language, 
such as: 

ORDERED that [the evaluator] shall 
conduct any and all necessary inter-
views and investigations and [he or 
she] shall keep an appropriate record 
thereof. [The evaluator] shall not 
destroy, discard, erase, or otherwise 
make unavailable any records, data, 
and raw data created during the 
evaluation process, including but not 
limited to all audio recordings, video 
recordings, writings, papers, sum-
maries, reports, tests and test results, 
and all other evidence or informa-
tion upon which [the evaluator] may 
potentially rely in forming his or 
her conclusions until the conclusion 
of the hearing, as permitted by law. 
Throughout the course of his or her 
investigation and evaluation, [the 
evaluator] shall adhere to [the appli-
cable guidelines] promulgated by the 
American Psychological Association.

Finally, consider the following well-stated opinion of 
the Court in Linda W. v. Frank I.,22

A Court is obliged to hold the mental health 
witness accountable for the application of em-
pirically supportable principles and methods 
and to insist that the experts whose opinions 
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case were that the petitioner, Alison D. and respondent 
Virginia M., began a relationship, they lived together, 
decided to have a child, and then decided that the respon-
dent would be artifi cially inseminated. Approximately 
two (2) years after the child was born the parties ended 
their relationship. Petitioner then commenced a proceed-
ing seeking visitation under Domestic Relations Law § 70. 
The lower Court dismissed the proceeding. Said decision 
was affi rmed by the Appellate Division and leave to ap-
peal to the Court of Appeals was granted.

The Court of Appeals applied a strict reading of the 
language contained in DRL § 70, and thus declined to 
expand the plain reading of the language to include non-
parents who were in a relationship with a parent who 
wished to continue visiting with said child. 

The second case respondent relied on was, at the time, 
the recent decision of Debra H. v. Janice R., which had a 
somewhat different set of facts in that the parties entered 
into a civil union in Vermont.3 Janice R. was the biological 
parent. Debra H. was neither the biological nor the adop-
tive parent of the child. After communication between 
Debra H. and the child had been terminated, Debra H. 
brought a petition seeking joint custody by involving the 
principles of equitable estoppel pursuant to Jean Maby 
H. v. Joseph H.4 The Court of Appeals again declined to 
expand the plain reading of DRL § 70 and held, “only 
change in the meaning of parent under our law should 
come by way of legislative enactment rather than the judi-
cial revamping of precedent.”

The attorney for the child in Estrellita A. v. Jennifer D. 
requested that the Court apply the principles as set forth 
in the Matter of Bennett v. Jeffreys, utilizing the holding in 
that case and fi nd “extraordinary circumstances” exist and 
determine custody based upon the best interests of the 
subject child.5 

ANALYSIS OF THE LAW: The Decision and Order 
dated April 2, 2013 (Whelan, T., JFC) in analyzing the 
current law and recognizing that the Court is mandated 
to apply the rulings of the Court of Appeals, considered 
carefully the argument of Jennifer D. that Estellita A. is 
neither a biological nor adoptive parent of the subject 
child. However, the matter before the Family Court had 
a differing set of facts than those presented to the Court 
of Appeals. In the instant matter, Jennifer D. had come 
before the Court seeking to adjudicate Estrellita A. as a 
parent of the child, Hannah, for the purposes of establish-
ing child support. The Court found in favor of Jennifer D. 
and issued an Order declaring Estrellita A. a parent of the 
child and requiring her to pay child support. The Family 
Court invoked the doctrine against inconsistent positions, 

According to a February 18, 2011 article in the New 
York Times Magazine section written by Ben Zimmer, “The 
point of the aphorism is that sometimes you have to 
make a choice between two options that cannot be recon-
ciled.” By way of example, he cites to the Yiddish saying, 
“You can’t dance at two weddings with one tuchis.”1

And so said the Honorable Theresa Whelan, J.F.C. 
Suffolk County in her decision and Order dated April 2, 
2013 in Estrellita A. v. Jennifer D. This Decision and Order 
decided a motion by respondent to dismiss the petition-
er’s application for custody/visitation with the parties’ 
daughter.

BACKGROUND OF THE PETITIONS COM-
MENCED IN THE FAMILY COURT, SUFFOLK COUN-
TY: On October 24, 2012, Jennifer D. fi led a petition for 
child support alleging that the parties had a child in 
common. The matter was referred to Honorable The-
resa Whelan for an equitable estoppel hearing and to 
determine if Estrellita A. should be declared a parent for 
purposes of establishing a child support order. 

During the hearing, Jennifer D. testifi ed that the 
parties registered as domestic partners in 2007, that they 
decided to have a child, and that they went together 
to North Shore University Hospital to select the donor 
sperm. Jennifer D. became pregnant and the child, Han-
nah, was born November 23, 2008. At the hearing, Jen-
nifer D. not only testifi ed that the parties had a child in 
common, but also testifi ed that Estrellita A. was, in fact, 
a parent. After the hearing, the Court issued an Order on 
January 16, 2013 which held, in part, as follows:

ORDERED, that the uncontroverted facts 
establish that Estrellita A. is a parent to 
Hannah; and as such is chargeable with 
the support of the child.…

On January 10, 2013, Estrellita A. fi led a petition for 
custody of Hannah, which petition was amended on Jan-
uary 29, 2013, to incorporate the Court’s Order of January 
16, 2013 adjudicating her a parent of Hannah.

On January 30, 2013, Jennifer D. fi led a Motion to 
Dismiss the petition for custody. 

MOTION TO DISMISS: Jennifer D. asserted that 
the custody petition must be dismissed as Estrellita A. 
was not a “parent” for purposes of custody/visitation as 
defi ned under the Family Court Act (FCA) Article 6, Do-
mestic Relations Law (DRL) §§ 70 and 240, and therefore 
had no standing to commence the action.

Jennifer D. relied upon two Court of Appeals cases, 
the fi rst being Alison D. v. Virginia M.2 The facts of that 

Having Your Cake and Eating It Too
By Susan G. Mintz
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or judicial estoppel, which precludes a party from as-
suming a position in a Court proceeding contrary to one 
previously taken simply because his/her interests have 
changed.

CONCLUSION: The Family Court frowned upon 
Jennifer D.’s insistence in her sworn support petition that 
the parties had a child in common and her request that 
Estrellita A. be adjudicated a parent for support based on 
her testimony in the proceeding, but then requested that 
Estrellita A. be denied her day in Court to seek custody/
visitation as she was not a parent as defi ned by FCA or 
DRL, as Jennifer D.’s interests were now different.6 As a 
result, this Court concluded that to allow Jennifer D. to 
do so would be the equivalent of allowing her to
“[h]aving her cake and eating it too,” which is why it 
is still impossible to dance at two weddings with one 
tuchis! 

What is most troubling to me as I sit here and ap-
plaud the decision reached by the Family Court is the 
fact that there have been no changes made to provide 
for children born to same-sex couples. In Justice Kaye’s 
dissent in Alison D., which was decided in 1991 (the year 
I graduated law school), she wrote of estimates where 
15.5 million children do not live with two (2) biological 
parents and that 8 to 10 million children at th at time were 
born into families with a gay or lesbian parent. Under 
what rationale can it ever be concluded that to deny any 
child the love and affection of a parent (however one de-
fi nes that term) can ever be in the child’s best interests?

Based on the fact that New York State has now legal-
ized same-sex marriages, and the statements of the Court 
of Appeals, it is time that the Legislature address this 
issue and modify the defi nition of the term “parent” as 
used in the DRL and FCA so that, fi rst and foremost, it 
protects the rights of the child, and is also in sync and 
provides consistency with the intent of the law.

Endnotes
1. See the February 18, 2011 article by Ben Zimmer in the New York 

Times Magazine Section.

2. Alison D. v. Virginia M., 77 NY2d 651, 572 NE2d 27, 569 NYS2d 586 
(1991).

3. Debra H. v. Janice R., 14 NY 3d 576, 930 NE 2d 184, 904 NYS2d 363 
(2010).

4. Jean Maby H. v. Joseph H., 246 AD2d 282, 676 NYS2d 677 (1998).

5. Bennett v. Jeffreys, 40 NY2d 543, 387 NYS2d 821 (1976). 

6. The court relied on the authority of Mukuralinda v. Kingombe, 100 
AD3d 1431, 954 NYS2d 316 (4th Dept. 2012).
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challenging the agreement demonstrates that it was the 
product of fraud, duress, or other inequitable conduct.”5 
In reviewing the agreements, courts may consider the 
terms of the agreement to determine if there is even an 
inference or negative inference of overreaching in the ex-
ecution of the agreement.6 “’[C]ourts have thrown their 
cloak of protection’ over postnuptial agreements, ‘and 
made it their business, when confronted, to see to it that 
they are arrived at fairly and equitably, in a manner so as 
to be free from the taint of fraud and duress, and to set 
aside or refuse to enforce those born of and subsisting in 
inequity…’”7 Unlike issues that arise in arm’s length con-
tracts, proof of actual fraud is not required, because “relief 
will be granted if the [agreement] is manifestly unfair to a 
spouse because of the other’s overreaching.”8 

The party seeking to set aside the agreement has the 
initial burden of demonstrating the facts that support the 
claims to set aside the agreement.9 Conclusory claims 
alone will be insuffi cient. However, if the burden is satis-
fi ed, the burden then shifts, and the “proponent of a post-
nuptial agreement ‘suffers the shift in burden to disprove 
fraud or overreaching’ (Matter of Greiff, 92 N.Y.2d at 346, 
680 N.Y.S.2d 894, 703 N.E.2d 752; see Matter of Barabash, 
84 A.D.3d at 1364, 924 N.Y.S.2d 544; D’Elia v. D’Elia, 14 
A.D.3d at 478–479, 788 N.Y.S.2d 156).”10

The Court of Appeals long ago held in Christian v. 
Christian,11 that “over the years, an unconscionable bar-
gain has been regarded as one ‘such as no (person) in his 
(or her) senses and not under delusion would make on 
the one hand, and as no honest and fair (person) would 
accept on the other’” (Hume v. United States, 132 U.S. 406, 
411, 10 S.Ct. 134, 136, 33 L.Ed. 393), the inequality be-
ing “‘so strong and manifest as to shock the conscience 
and confound the judgment of any (person) of common 
sense’” (Mandel v. Liebman, 303 N.Y. 88, 94, 100 N.E.2d 149, 
152).” Yet, what seems “’to shock the conscience and con-
found the judgment of any (person) of common sense’“ 
has increasingly become more of a grey area. 

The Appellate Division, First Department, in Cohen v. 
Cohen,12 noted various factors that it found insuffi cient to 
even warrant a hearing as follows: 

The motion to vacate or set aside the par-
ties’ prenuptial agreement was properly 
denied without a hearing, as defendant 
failed to meet her burden of presenting 
evidence of fraud, duress or overreach-
ing with respect to the agreement, which 
was executed in France and written in 
defendant’s native tongue (see Stawski v. 
Stawski, 43 A.D.3d 776, 777, 843 N.Y.S.2d 

As many people get mar-
ried later in life,1 or decide to 
marry for a second or even 
a third time, considerations 
increasingly include the 
protection and preservation 
of assets and income in the 
event of a divorce, as well as 
avoiding issues that may have 
arisen in a prior divorce. After 
even a brief review of recent 
case law, most practitioners 
are sure to be left with many 
questions as to how to best protect a client and avoid a 
time-consuming and costly challenge to the agreement in 
the event of a divorce. There are many issues that should 
be considered when drafting or litigating  pre-nuptial and 
post-nuptial agreements which would require volumes to 
discuss in detail. This article is limited to discussing some 
of the recent cases regarding such agreements, and to 
bring some of the issues that should be considered to the 
attention of practitioners.

On a separate note, it also bears mentioning that 
with increasing frequency people try the “do it yourself” 
route and use forms, from the Internet or otherwise, to 
prepare pre-nuptial and post-nuptial agreements without 
the benefi t of advice from counsel. Such agreements are 
not “one size fi ts all” and must be tailored to fi t the indi-
vidual needs and concerns of each client. The individuals 
who read this article with the “do it yourself” agree-
ment in mind would be best served by seeking advice of 
competent and independent counsel before entering into 
any such agreements. Otherwise, while they may save in 
the short run, in the event of a divorce they are likely to 
spend substantially more, whether in the form of counsel 
fees, support, or other relief that may be awarded in a 
matrimonial proceeding. 

That being said, New York generally has a “strong 
public policy favoring individuals ordering and deciding 
their own interests through contractual arrangements.”2 

Although a pre-nuptial or post-nuptial agreement may 
seem like any other contract between two consenting 
adults, it is quite different in many respects and involves 
fi duciary relationships which require the “utmost of 
good faith.”3 There are limits and “in numerous contexts, 
agreements addressing matrimonial issues have been 
subjected to limitations and scrutiny beyond that afford-
ed contracts in general.”4 

Courts have held that “an agreement between spous-
es or prospective    spouses may be invalidated if the party 

To Challenge or Not to Challenge? Recent Developments 
Dealing with Pre-nuptial and Post-nuptial Agreements
By Robert S. Grossman
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in Cioffi –Petrakis, including issues of credibility, were suf-
fi cient for that court to set aside the agreement. Similarly, 
in Petracca v. Petracca,20 the court held that the wife estab-
lished that the terms of the agreement were “manifestly 
unfair” to her because of, among other things, her relin-
quishment of rights in the marital residence, waiver of in-
heritance rights, and also in part based upon the disparity 
in the net worth and income of the parties. The court held 
that this resulted in an inference of overreaching, further 
supported by the circumstances surrounding the execu-
tion of the agreement.

Another recent case sets forth a concept that may 
possibly be used to discourage attempts to challenge pre-
nuptial and post-nuptial agreements. In the recent “high 
net worth” 21 case of Lennox v. Weberman,22 the Appellate 
Division, First Department upheld a decision that pen-
dente lite payments made to a spouse who was not to 
receive any support under a prenuptial agreement should 
be charged against the assets the recipient spouse was to 
receive in equitable distribution.23 However, it does not 
appear that the court would have taken, or could have 
taken, the same position in a case where the assets were 
not as substantial. 

Even if an agreement limits the exposure of the mon-
ied party to claims for support and counsel fees, as the 
Appellate Division, First Department held in Vinik v. 
Lee,24 such a limitation does not necessarily preclude an 
award of temporary support or interim counsel fees.25 
The court noted the adage that “’[t]he best remedy for any 
perceived inequities [in the amount of the pendente lite 
award] is a prompt trial.…’”26 Furthermore, as the parties 
apparently did not address the issues of custody or child 
support in the prenuptial agreement, the Court held that 
award of counsel fees for custody and child support relat-
ed issues was not be barred by the agreement.27       Similarly, 
in Abramson v. Gavares,28 the Second Department awarded 
counsel fees in excess of the fees set forth in the parties’ 
prenuptial agreement and held that 

Because of a strong public policy favor-
ing the resolution of matrimonial mat-
ters on a level playing fi eld (see Kessler 
v. Kessler, 33 A.D.3d 42, 47, 818 N.Y.S.2d 
571; see also Prichep v. Prichep, 52 A.D.3d 
61, 65, 858 N.Y.S.2d 667), the determina-
tion of whether to enforce an agreement 
waiving the right of either spouse to 
seek an award of an attorney’s fee is to 
be made “on a case-by-case basis after 
weighing the competing public policy 
interests in light of all relevant facts and 
circumstances both at the time the agree-
ment was entered and at the time it is to 
be enforced” (Kessler v. Kessler, 33 A.D.3d 
at 48, 818 N.Y.S.2d 571). Here, the par-
ties are involved in extensive litigation 
concerning child custody, a matter not 

544 [2007];  Forsberg v. Forsberg, 219 
A.D.2d 615, 616, 631 N.Y.S.2d 709 [1995]). 
Defendant’s contradictory affi davit and 
her doctor’s letter do not support her 
suggestion that, because of her preg-
nancy, she lacked the mental capacity to 
understand or execute the agreement. 
Further, plaintiff’s alleged threat to can-
cel the wedding if defendant refused to 
sign the agreement does not constitute 
duress (Colello v. Colello, 9 A.D.3d 855, 
858, 780 N.Y.S.2d 450 [2004], lv. denied 11 
A.D.3d 1053, 783 N.Y.S.2d 896 [2004]). 
Nor does the absence of legal representa-
tion establish overreaching or require an 
automatic nullifi cation of the agreement 
(see id.), especially as the evidence shows 
that the agreement was prepared by an 
independent public offi cial unaligned 
with either party. Plaintiff’s alleged 
failure to fully disclose his fi nancial situ-
ation is also insuffi cient to vitiate the 
prenuptial agreement (Strong v. Dubin, 
48 A.D.3d 232, 233, 851 N.Y.S.2d 428 
[2008]). Indeed, there is no    evidence that 
plaintiff concealed or misrepresented any 
fi nancial information or the terms of the 
agreement (id.).

Courts have repeatedly held that presenting an agree-
ment for signature shortly before an impending wedding 
alone is insuffi cient to constitute a basis to set aside an 
agreement,13 and that lack of independent counsel alone 
is insuffi cient to set aside a duly executed agreement.14 
Together with other evidence, however, such facts may be 
suffi cient to set aside an agreement.15 

In other recent decisions, viewing the totality of the 
circumstances, courts have set aside agreements using 
what some may consider as more “fl exible” consid-
erations of what is “shocking.” In February, 2013, the 
Appellate Division, Second Department upheld a trial 
court’s decision setting aside a prenuptial agreement in 
Cioffi –Petrakis v. Petrakis.16 Referred to by some as a “land-
mark” ruling,17 the decision creates more uncertainty for 
both the parties to such agreements, and the attorneys 
preparing the agreements. In Cioffi –Petrakis, it was re-
ported that Ms. Cioffi –Petrakis believed her then-fi ance 
“when he told her orally that his lawyers had made him 
get a prenuptial agreement signed to protect his business 
and promised to destroy the document once they had 
children and put her name on the deed to the house.”18 
She further stated that her then-fi ance “gave her an ul-
timatum four days before the wedding for which her 
father had already paid $40,000, telling her to sign the 
document or it wouldn’t occur.”19 Although courts have 
held that the pressure of an impending wedding and the 
possibility of it being cancelled are insuffi cient to sub-
stantiate a claim of duress, the totality of the circumstance 
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Both practitioners and parties would be well served 
by considering such suggestions. Indeed, the more one-
sided and inequitable an agreement is, the more incen-
tive the “non-monied” party has to seek to set it aside. 
This is especially so if that party can seek and receive an 
award of temporary support and interim counsel fees, 
and the best remedy for the “monied party” is a “speedy 
trial” which is often unlikely based upon the sheer vol-
ume of cases before our already overburdened courts. 
Further complicating this issue is the lack of the ability 
of the “monied” spouse to “recoup” certain pendente lite 
payments in excess of the amount awarded after trial.30 
Whether or not a provision in an agreement memorial-
izing the holding in Lennox v. Weberman, or something 
similar thereto, would be enforced remains to be seen. 
Depending on the circumstances, other considerations 
may include adding written allocution language, attest-
ing affi davits from witnesses present (other than a notary 
public) during the signing, or video statements from the 
parties and/or witnesses. Perhaps even a provision set-
ting forth a disincentive to a challenge should be consid-
ered, such as an in terrorem clause31 (more often used in 
a Last Will and Testament). Overall, the practitioner can 
best assist a client by considering the cases mentioned 
herein and the totality of the circumstances to reach a fair 
and negotiated agreement.
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21. The Court also noted that the case involved assets valued 
somewhere in the range of $77 million - $90 million. 

expressly addressed in their prenuptial 
agreement. Moreover, the plaintiff’s net 
worth is more than $13 million and his 
monthly gross income exceeds $45,000, 
while the defendant has no income other 
than what she is receiving pursuant to 
the agreement. Under these circum-
stances, the Supreme Court providently 
exercised its discretion in awarding the 
defendant $15,000 in interim counsel fees 
(see   Vinik v. Lee, 96 A.D. 3d at 523, 947 
N.Y.S.2d 424; Witter v. Daire, 81 A.D.3d 
719, 917 N.Y.S.2d 870) which, contrary 
to the plaintiff’s contention, properly in-
cluded, as a component thereof, counsel 
fees that the defendant incurred defend-
ing against a petition for a writ of habeas 
corpus that the plaintiff fi led during 
the pendency of this divorce action (see 
Domestic Relations Law § 237[b]).

The recent cases do not give a clear direction as to 
how an attorney preparing an agreement can best protect 
a client and set forth disincentives to challenges to an 
agreement. In a recent decision setting aside an agree-
ment in Nassau County, Justice Leonard D. Steinman 
noted as follows in C.S. v. L.S.29:

Thus, this Court fi nds that the 
Agreement is to be set aside. I  n so hold-
ing, this Court does not mean to imply 
that Husband was wrong to desire to en-
ter into an agreement that would clearly 
spell out the parties’ rights upon a termi-
nation of the marriage or his death. Such 
agreements are commonplace and serve 
understandable and laudable goals, par-
ticularly where as here the marriage is 
not the parties’ fi rst. Nonetheless, there 
are right ways and wrong ways to go 
about such things. To those who fear 
that setting aside agreements such as the 
one in this case will lead to uncertainty 
in the law and an inability to confi -
dently manage one’s affairs, one need 
only look to the multitude of decisions 
upholding marital agreements. One 
can predict with confi dence that if each 
spouse retains a lawyer of his or her own 
choosing, is provided with a proposed 
agreement with suffi cient time to give 
due consideration to the serious conse-
quences of the proposed terms, is given 
fair and adequate disclosure, and is pre-
sented with an agreement that does not 
scream inequity or will leave one party 
practically destitute, it will be upheld. 
Unfortunately, that was not the case here 
and this court cannot turn back the clock 
and make it so.
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Issuing a Custody Determination When Parents 
Ascribe to Two Confl icting Religions

The New York State Courts appear consistent in their 
rendering of custody determinations that suggest a child’s 
exposure to religion is generally consistent with their best 
interests, over non-exposure. However, when confl icting 
religions are at the forefront of a custody battle, how deep 
must the Court’s inquiry delve into the parents’ respective 
religions in determining the best interests of the child? 

“It has long been held that the Bench 
should refrain from placing itself in a 
position of interpreting religious texts.… 
What then are the present limitations as 
to the Court’s ability to bridge the divide 
between Church and State in the context 
of custody determinations?”

In Aldous v. Aldous, the Appellate Division, Third De-
partment affi rmed an Order of the Family Court, Otsego 
County, which awarded custody of the parties’ eight- and 
ten-year-old daughters to the plaintiff-mother, an Episco-
palian. In rendering its decision after a hearing, the Family 
Court opined that the father’s newfound lifestyle choice 
to be completely immersed in the Greater Glen Falls Bible 
Church was “not what the children want or need at this 
stage,” and concluded that “if he were to be awarded 
custody, their entire lifestyle would have to change to suit 
him and his new beliefs.”6

On appeal, the father alleged that the Family Court 
had inappropriately and unconstitutionally conducted an 
inquiry into religious doctrine and made an evaluation of 
the parties’ respective religious activities in rendering a 
determination as to the best interests of the children. The 
Court opined that while religion alone may not be the 
only determinative factor in adjudging the best interest 
of a child, religion may well be considered a factor in a 
custody dispute when a religious belief poses a threat 
to a child’s well-being.7 In affi rming the lower court’s 
determination of custody, the Third Department actually 
acknowledged that the Family Court’s consideration of 
religion might well have been impermissible. However, 
the Court excused this possible impropriety by stating 
that additional factors found in the record negated the 
“implication that religion, as an issue, tainted the fi nal 
determination of custody or caused an abuse of discretion 
by the court.”

It has long been held that 
the Bench should refrain from 
placing itself in a position of 
interpreting religious texts. 
The landmark case of Avit-
zur v. Avitzur stands for the 
principle that in adjudication 
of matters touching upon reli-
gious concerns, courts “should 
not resolve such controversies 
in a manner requiring consid-
eration of religious doctrine.”1 

The Court of Appeals informs 
that judicial involvement is permitted, but only to the 
extent that it can be accomplished in purely objective, 
secular terms. What then are the present limitations as to 
the Court’s ability to bridge the divide between Church 
and State in the context of custody determinations?

Preference for Custodial Arrangements That 
Promote Religious Exposure

Generally, Courts do consider a parent’s religious-
ness as a factor in rendering an appropriate legal custody 
determination. Historically, religion has been considered 
“so closely interwoven in the lives of most people that 
it is diffi cult to say whether good moral character could 
be molded in a child without some religious training.”2 
When faced with a custody battle between a devout 
parent and a parent who does not believe in organized 
religion, the Courts lean in favor of religious exposure 
until “there will come a time when the infant will be able 
to choose for himself which, if any, religion he wishes to 
pursue.”3

In C.C.W. v. J.S.W., the Court directed that the plain-
tiff-mother would have decision-making authority in 
the area of religion when her testimony discussed taking 
the children to church regularly, while the extent of the 
father’s participation in the religious upbringing of the 
children was unclear. The mother was cautioned that 
her right to exercise religious decision-making was not 
intended to prevent the father from exposing his religion, 
if any, to the children.4 Additionally, the Second Depart-
ment has intervened and modifi ed a visitation agreement 
of parties in order to allow for a child to participate in 
Hebrew School, opining that the “best interests of the 
children would be served by permitting them to attend 
religious instruction with other children of their own age 
and to allow them to participate in the activities that the 
religious school provides.”5

Faith in the System: The Court’s Role in Determining 
Custody with Religious Considerations 
By Allyson D. Burger
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and sympathizing with the father’s sincere desire for 
the children to learn his religious practices, Justice Saxe 
determined that the mother has the right to determine the 
place and manner of the children’s religious training, but 
the father should be permitted (during his visitation peri-
ods) to engage in the traditional and cultural observances 
associated with Conservative Judaism. In citing S.E.L., the 
Court did caution that the father may not attempt to in-
doctrinate the children with any theological or ideological 
principles that are unacceptable to the Reform movement. 
Justice Saxe wrote, “as the Court has no desire to enmesh 
itself in or even to create an artifi cial tension between the 
parties’ respective religious beliefs, by recognizing the de 
facto custodial parent’s absolute right to raise the children 
as Reform Jews, while further permitting the non-custodi-
al parent to freely and comfortably practice Conservative 
Jewish religious and cultural traditions with the children, 
the best interests of the children are amply served.”9

Has the Court’s Inquiry into Religious Upbringing 
of Children Stepped Too Far Beyond the 
Principles of Avitzur?

Unquestionably, the Courts seek to ameliorate the 
harm caused to children by virtue of being inserted in 
their parents’ ideological confl icts. But at what price 
will the Courts prioritize the need for a child’s religious 
consistency?

A recent decision rendered by the Rockland County 
Family Court has caused a great deal of public controver-
sy, with various publications attacking the Court for over-
stepping in the analysis of three young boys’ religious 
needs. In Matter of Gribeluk v. Gribeluk,10 the subject family 
had been living in the Satmar enclave, a Chasidic commu-
nity in upstate Monsey, for the duration of the children’s 
lives. The mother raised various allegations of physical 
and sexual abuse of the parties’ three boys, throughout 
the course of much contested custody litigation. The 
mother vowed to remove the three boys out of the Satmar 
community and raise them in a secular Jewish community 
elsewhere. The father maintained that all such allegations 
were false and that the mother was simply engaging in a 
continued course of conduct to alienate the children from 
him and the Satmar community, the only home the chil-
dren had ever known. Mr. Gribeluk additionally claimed 
that the mother was fl aunting an ongoing extra-marital 
affair with his nephew in front of the children.

Despite the children’s (ages fi ve, seven and eight) 
articulated desire to remain in their mother’s care, the 
Court ruled that the best interests of the parties’ children 
would be to remain at Satmar. The Court opined that, “if 
the Mother were to ignore the rules and requirements that 
the children are forced to follow to remain in their current 
[religious] community and school while with the children, 
it could lead to catastrophic consequences for children 
who are already clearly struggling with a multitude of 
issues.” 

The New York County Family Court was faced with 
the rare question of how to reconcile a custodial par-
ent’s right to determine the child’s religious upbringing 
with the non-custodial parent’s right to free exercise 
of his religion during visitation periods. In Matter of 
S.E.L. v. J.W.W., the parties’ Stipulation of Settlement 
and subsequent Judgment of Divorce determined that 
the mother, S.E.L., would have exclusive custody of the 
parties’ daughter, Natalie. Defendant-father made an 
application to modify the custody arrangement, which 
in part asserted that the existing schedule impinged 
upon his First Amendment right to expose the child to 
his Jehovah’s Witness training. The Family Court held 
that Constitutional rights can be freely waived, and that 
J.W.W. essentially waived his right to “free exercise” once 
he acquiesced that custody would be with S.E.L. In its 
decision, the Court reiterated “the right to free exercise of 
religion guarantees that a court will not make, inter alia, a 
custody decision, based on its view of the respective mer-
its of two religions. [The Court] further guarantees that a 
non-custodial parent’s right to practice his or her religion 
will not be abrogated when the child visits except to the 
extent necessary to prevent any harm to the child.” 

In denying the father’s application, the Court or-
dered that the father may be permitted to take Natalie to 
Jehovah’s Witness services on Sunday but that he may 
not involve her any further other than to answer casual 
questions which she might ask him. The Court specifi -
cally directed the father not to expose Natalie to any 
additional Jehovah’s Witness doctrine and activities, be-
cause it would amount to a “harm” of strain and confl ict 
to the child. The father failed to demonstrate that allow-
ing him to expose Natalie to his religion would not be 
harmful to her, after the Court found credible testimony 
indicating that the father did not want the child to study 
her mother’s Catholicism (despite testimony offered by 
the father that he would welcome the child’s exposure to 
both religions).8

Issuing a Custody Determination When Parents 
Ascribe to Two Different Sects of the Same 
Religion

The ability of the Court to essentially render a deci-
sion as to the children’s religion in accordance with the 
best interest standard is the same with regard to custody 
matters when parents share the same religion but ascribe 
to different sects. The Court may intervene and choose 
one sect, in order to protect the children from confusion 
and upset brought about by virtue of their parents’ reli-
gious disagreement.

In Marjorie G. v. Stephen G., the New York County 
Supreme Court held that the de facto custodial parent 
(the mother) could enroll the children at a Reform Jewish 
school against the wishes of the non-custodial father, a 
passionate and involved Conservative Jew. In recognizing 
this sectarian dispute among parties of the same religion 
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Curiously, the Gribeluk decision has seemingly disap-
peared from all publication following the onset of the 
media frenzy. The Jewish Week reports that the Gribeluk 
children are presently living in foster care in their Cha-
sidic Community pending a Rockland County Child 
Protective Services investigation.11 An outpour of sympa-
thizers have started campaigns to help restore custody of 
the Gribeluk children to their mother.

Perhaps the Court has stepped too far beyond the 
secular bounds prescribed by Avitzur in its attempts to 
determine the best interests of these children. Did the 
Family Court err in deciding that maintaining the chil-
dren’s religious consistency at Satmar would be in their 
best interest, amid abuse allegations and over the stabil-
ity consistent with remaining in their mother’s care? The 
matter is now pending on appeal in the Appellate Divi-
sion, Second Department.12

Conclusion
Since Avitzur, when presented with questions that 

are entirely interwoven with religion, the Courts have 
looked for secular justifi cations for intervention, even 
where issues of constitutionality are raised. This trend 
has had far-reaching effects into other areas of the law 
beyond Family and Matrimonial Law, when questions of 
law are predicated on religiosity.13 

Without assessing the relative merits of Gribeluk and 
its predecessors, it appears as though the Court is autho-
rized to favor the religion of one parent over the other 
where the confl ict of dueling ideologies present a “harm” 
to the subject child. Although the Courts are charged 
with upholding a standard of the best interests of the 
child, the line between Church and State is blurred when 
a Court is instilled with the authority to choose a child’s 
religion, even when equipped with a secular justifi cation. 

It may appear that there are a limited number of 
cases referenced on the subject of the Court’s role in 
determining custody matters when faced with a ques-
tion of religion. To date, there has been very little Ap-
pellate guidance post-Avitzur to practitioners as to how 
to navigate religious confl icts within custody matters. 
Accordingly, it is incumbent upon counsel to be creative 
in representing clients through relatively uncharted terri-
tory, and raise constitutional challenges when applicable. 
Be aware, however, that in order to preserve the ability to 
raise a constitutional challenge, notice of the anticipated 
challenge to the Offi ce of the Attorney General must be 
provided.14
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have been child rearing and homemaking, because it 
means that they head into their so-called “golden years” 
without any retirement income other than Spousal Social 
Security. This consideration should be of particular con-
cern to a woman if she is among half the workers in the 
labor force without a pension and has been a stay-at-home 
mother who can only make a claim against her husband’s 
Social Security benefi ts.

In deciding between the two, both the worker spouse 
and the non-worker spouse should consider the division 
in both the short term and the long term. A wife’s willing-
ness to take a buyout gives her leverage with her husband 
who may want to go into retirement with undivided 
pension benefi ts. A husband’s willingness to agree to a 
buyout may mean he gives up the marital home but gets 
to keep his pension.

Very often, divorcing couples, particularly those who 
divorce pro se, may settle on a buyout of the husband’s 
pension interest without a pension professional placing 
a value on the plan. Moreover, legal fees may seem off 
putting, particularly when the value of the pension seems 
low. Consequently, the buyout price falls short of the pres-
ent value of the plan. A buyout gives the recipient cash in 
hand now and up front, or in many cases the full owner-
ship of the marital home, but it means that the participant 
(often the husband) gets all the benefi t of the pension in 
his old age and the nonparticipant (often the wife) gets 
nothing. And she lives to regret her decision.

Good Legal Advice
The decision to go for a buyout versus a QDRO or 

vice versa requires good legal advice. Attorneys must be 
well grounded, not only in the particulars of the pension 
plan(s) of the divorce case, but also in the subtleties of 
the Employee Retirement Income Security Act (ERISA), 
which is the federal law covering private pensions, and 
the Retirement Equity Act, which broadened the rights of 
divorced spouses. Retirement plans and pension rules are 
very complex, and dividing them challenges both attor-
ney and client.

As experienced lawyers know, calculating the amount 
to be paid to each spouse is a challenging task that often 
goes beyond the simple completion of forms provided by 
a plan administrator. QDRO preparation and approval 
can take months, and it involves preapproval by a plan 
administrator, revisions, approvals by both parties, and 
fi nal approval as a QDRO. At no point in this routine does 
any third party intervene to make certain that the parties 
are in fact receiving the right amount.

One of the most com-
plex and diffi cult decisions 
a divorcing couple faces is 
the division of the pension 
rights accumulated during the 
marriage.

Some 84 million Ameri-
cans work for companies 
that maintain ERISA-covered 
retirement plans that are divis-
ible by QDROs, which guar-
antee the non-worker spouse 
(the non-owner who is usually 
the wife) a share of her husband’s pension. Or the couple 
can opt for a buyout (sometimes called an immediate 
offset), by which one spouse trades away pension rights 
for another asset.

Normally, divorcing couples face a situation where 
the husband is the pension holder and the wife is the 
non-owning spouse who is entitled to a share of the pen-
sion benefi ts he earned during the years of their mar-
riage. Sometimes the wife may have her own pension, 
and her husband may be entitled to a share of the marital 
portion of her pension, but generally, the husband’s ben-
efi ts are larger than those of the wife, who may have no 
pension at all or much smaller benefi ts because of years 
out of the work force.

To start, the decision to draft a QDRO, which gives 
the non-owning spouse income later in life, or opt for a 
buyout, which provides money up front, demands good 
legal advice and requires the services of a professional 
pension appraiser. Sometimes neither the pension holder 
nor the non-owning spouse appreciate just how valuable 
a pension is until it is appraised. The two most valuable 
assets a divorcing couple divide are the marital home 
and pension assets, but it is not uncommon for a thrifty 
couple who lived in a modest home for a long time to 
discover that the husband’s pension may be worth more 
than the marital home. Moreover, despite the advances 
women have made in the workplace, the husband’s 
career (and consequently his pension) come fi rst in the 
economics of a marriage, which also enhances the value 
of the man’s pension.

Sometimes, the non-worker spouse (usually the wife) 
may be tempted to opt for a buyout far more readily than 
a QDRO. The woman, faced with near-term problems 
like keeping a roof over her children’s heads and food 
on the table, fails to consider the long-term problem of 
retirement income. Sometimes, the buyout shortchanges 
women, particularly those whose marital contributions 

QDRO or Buyout: Preparing Today for a Secure Tomorrow
By Theodore K. Long Jr.
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court a second time if the administrator rejects it 
the fi rst time.

11. Failure to make sure the fi nal pension order is 
sent to the plan and accepted. Even when the 
payout of benefi ts is years away, the court order 
should be approved promptly.

12. Failure to explain Social Security benefi ts. These 
benefi ts are not marital property. A spouse mar-
ried at least 10 years may be eligible to apply for 
them as a divorced spouse.

Moreover, in addition to defi ned benefi t and defi ned 
contribution plans, family practice attorneys now must 
contend with a new type of retirement hybrid called a 
“cash balance pension plan” as well as the sometimes 
more daunting challenges of post-divorce pension 
enhancements.

Buyout Versus QDRO
After the pension appraisers determine the present 

value of the pension, the spouses are in a position to make 
the fi rst big decision: buyout  or QDRO.

Care must be taken in making sure that the buyout 
accurately refl ects the value of what is traded off.

In her book Survival Manual to Divorce, Carol Ann 
Wilson describes how a wife took a $12,000 baby grand 
piano, but passed up her chance for half of her husband’s 
$2,300 per month defi ned benefi t pension, which had a 
present value of $250,000. “[S]he could have exchanged 
her half of Frank’s pension upfront for $125,000 worth 
of another asset… Or she could have waited until Frank 
retires to obtain her share of the marital portion of his 
benefi t. What seemed to have been a few thousand dol-
lars on the surface proved to be a costly mistake in the 
end,” Wilson writes.

Considerations other than the value of the pension 
may infl uence the decision. For example, a childless pro-
fessional couple may decide to take the pension division 
off the table, agreeing that both spouses keep their own 
pensions. A middle-aged homemaker, however, may be 
very concerned that she faces the prospect of retirement 
without a pension and opt for a QDRO, which gives her a 
share of her former husband’s pension.

Basically, however, the decision to go for a buyout or 
a QDRO has benefi ts and liabilities for both the pension 
owner and the nonworking spouse.

For the pension owner, a buyout means he enjoys all 
the benefi ts earned because of future increases in sal-
ary and continued years of service. For the non-owning 
spouse, a buyout provides cash in hand now.

On the other hand, for the pension owner, deferred 
distribution via a QDRO avoids argument over the dis-
cussion and analysis involved in the pension appraisal. 
For the non-owning spouse, deferred distribution via 

In the back-and-forth of divorce negotiations, a 
lawyer can easily make mistakes that work against those 
who opt for a QDRO, including:

1. Failure to ask for the important information 
about a spouse’s benefi ts and retirement soon 
enough. Pension plans vary greatly about the 
terms and conditions about when a pension can 
be paid under a domestic relations order.

2. Failure to prepare any pension order. This 
should be done at time of the divorce. The death 
of a former spouse, his retirement, remarriage 
can reduce the benefi ts a former spouse other-
wise would have received.

3. Failure to obtain information about every retire-
ment benefi t that might be marital property. 
Many employees have more than one pension 
plan at the same company. Some people have 
pensions from companies they no longer work 
for.

4. Failure to obtain information about all pension 
plans provisions. Benefi ts vary greatly, and some 
plans pay more than one type of benefi t. For 
example, some include cost of living escalators, 
and others have provisions to encourage early 
retirement.

5. Failure to ask for survivor benefi t or does not 
mention none is available. The death of a work-
er-spouse may terminate the benefi ts. A separate 
interest QDRO assures the recipient benefi ts even 
if the owner spouse dies before retirement.

6. Failure to explain how retirement benefi ts are 
usually divided under state law. State marital 
and community property laws often specify the 
division and distribution of retirement and pen-
sion benefi ts. Sometimes couples can use these 
laws as the basis of negotiation.

7. Failure to explain what a former spouse might 
do to reduce or eliminate benefi ts to the former 
partner. Sometimes a former partner may fail to 
apply for a pension or waives his right to a pen-
sion or become injured or disabled.

8. Failure to explain how remarriage might affect 
benefi ts. Some federal, state and local govern-
ment employee benefi ts terminate if the former 
wife remarries.

9. Failure to explore the unusual legal require-
ments or loopholes that could result in the pen-
sion order being rejected by the plan adminis-
trator. Some plans are not required to accept any 
court order assigning benefi ts to a former spouse.

10. Failure to have the proposed pension order 
preapproved before being sent to the court. This 
means that the plan may have to be fi led with the 
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QDRO that incorrectly distributes pension benefi ts be-
cause of a mathematical error made by the practitioner of 
one or the other spouses.

In writing a QDRO, God and the devil are in the de-
tails. A QDRO refl ects what the spouses—the worker-par-
ticipant and the alternate payee, usually the husband and 
wife—agree to regarding the division and distribution of 
pension benefi ts. The QDRO, normally written coincident 
with or after the divorce is fi nal, is based on the language 
of the marital settlement agreement. For this reason it is a 
good idea that the practitioner who writes the QDROs—
often the attorney of the alternate payee working from 
the appraisal of a pension appraiser—to make certain the 
agreement does what the parties wish it to do relative 
to the pension and its distribution. Despite this, it is not 
uncommon for the separation agreement to be unclear 
about the name of the retirement plan, the method used 
in allocating benefi ts, and even the date used in valuing 
the account balance. Such ambiguities invite diffi culties in 
the preparation of a QDRO.

Cash Balance Plan—Neither Fish Nor Fowl
Family practice lawyers are familiar with the differ-

ences between the defi ned contribution plan, such as a 
401(k), and the traditional defi ned benefi t plan, the old-
fashioned company pension.

Attorneys drafting QDROs now must contend with 
a new type of retirement plan called a “cash balance 
pension plan”—a hybrid that is not really the fi sh of a 
traditional defi ned benefi t plan, nor the fowl of a defi ned 
contribution plan. A cash balance plan features elements 
common to both the defi ned benefi t plan and the defi ned 
contribution plan. Though technically a defi ned benefi t 
plan, its individual accounts, which sometimes permit 
lump-sum distributions upon termination, make the cash 
balance plan resemble a defi ned contribution plan. When 
companies began converting traditional defi ned benefi t 
plans to cash balance plans, older workers protested that 
the new routine discriminated against those who were 
near retirement. Moreover, what was termed a “whip-
saw” resulted in the calculation of a participant’s account 
value when different rates—one for compounding and 
one for discounting—were applied.

In a cash balance plan, Joe the Worker at XYZ Corp. 
receives “defi ned” pension credits that are a predeter-
mined percent of his annual salary, for example, 6 percent. 
In addition, Joe receives what are called “interest cred-
its,” which are based on the annual investment earnings, 
for example, 5 percent. But if in investing Joe’s account, 
XYZ’s cash balance plan receives a 12 percent return, for 
example, the 7 percent difference goes to the plan, not to 
Joe’s account. Unlike returns earned in a 401(k), which 
can have real losses and gains in the market, the interest 
credits, like the pension credits, of a cash balance plan are 
preordained and set, and Joe has no say in investments in 
his account.

a QDRO means the non-owning spouse may share in 
future salary and years of service earned by her former 
husband.

QDRO Basics: Care and Patience
The procedures for obtaining a QDRO may vary from 

jurisdiction to jurisdiction, but a few basics must be held 
in mind.

The terms and conditions of the QDRO must be set 
forth in the marital settlement or divorce decree. At a 
minimum, the decree should set forth the amount or 
percentage of the benefi t to be assigned from the worker-
participant, identify the plan(s) from which the benefi ts 
are to be assigned; and also other material facts, such as 
whether the alternate payee is to be named as surviving 
spouse for purposes of a joint and survivors annuity; 
when the benefi ts are to be divided; and whether any 
post-retirement subsidies are to be included.

Obtaining an approved QDRO, one that is in place 
and approved by the plan administrator, can take any-
where from a month to as long as a year or more, so a 
note of common sense caution here. The worker-partic-
ipant has no incentive to expedite the preparation of a 
QDRO, and the alternate payee receives his or her share 
(usually her) only if and when the QDRO is prepared and 
executed. Hence, it is in the interest of the alternate payee 
to move forward with the QDRO as soon as possible (al-
though it is very common to wait before doing so). Need-
less to say, cooperation between the former spouses—the 
participant and the alternate payee—is highly desirable 
because the cost of litigation dramatically increases the 
expenses associated with QDRO preparation.

Rarely may a single QDRO be used for two or more 
retirement plans—for example, a 401(k) and a defi ned 
benefi t plan, and one QDRO cannot be used to cover two 
or more different employers.

Sometimes, a plan administrator provides a model 
form that can be used because it reduces the time to 
review the form for approval. Such forms must be used 
with care, however; the forms may not deal properly with 
the terms and conditions to which the participant and the 
worker have agreed. This plain “vanilla” form follows the 
law, but includes no extras that may be a consideration in 
particular pension distribution.

The practitioner must determine if the plan adminis-
trator pre-approves QDROs. Preapproval means that the 
substance of the QDRO complies with the rules and regu-
lations covering QDROs and the pension plan. QDRO 
approval is very important. A veto by the plan adminis-
trator can stop the process, and the alternate payee has no 
recourse but to start over.

The plan administrator is not responsible for the ac-
curacy of the distribution of pension benefi ts. It is quite 
possible that the plan administrator could approve a 
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not married when he enrolled under a traditional 
defi ned benefi t plan.

2. Coverture Before Conversion and Percent of Ac-
count Balance after Conversion: Works if Joe the 
Worker was covered under a defi ned benefi t plan 
before it was converted and married before the 
conversion.

3. “Frozen” Coverture as of the Date of Divorce: 
Applies a coverture-based formula to the partici-
pant’s total account as the date of divorce.

4. “Full” Coverture as of Date of Retirement: Works 
if Joe the Worker was close to his retirement when 
his plan was converted to a cash balance and a 
majority of his benefi ts will be earned under the 
traditional defi ned benefi t plan.

Dealing with Post-Marital Enhancements
Sometimes when couples defer the distribution of 

retirement benefi ts, disputes arise later because the non-
employee spouse contends she should receive a share of 
subsequent increases. A well-crafted QDRO insures and 
protects the parties’ rights both pre- and post-retirement, 
including a Qualifi ed Preretirement Survivor Annuity 
and a joint and survivor annuity.

While an immediate distribution of pension rights is 
the preferred route in some jurisdictions because it makes 
for a clean break between the parties and minimizes 
court involvement in the future, some courts hold that 
deferred distribution makes for a more equitable settle-
ment because both spouses can share in future increases 
if the QDRO provides for them and is drafted that way. 
“Choosing a deferred distribution via a QDRO instead of 
offsetting assets may prevent an inequitable result,” wrote 
an Ohio court in one case.

The downsizing of many large corporations through 
voluntary and involuntary early retirements has created 
particular considerations for divorce courts. In the past 
generation, millions of American workers have been 
squeezed out the work force early. Many longtime em-
ployees retire voluntarily but not by their own choice, or 
they retire involuntarily. Retirements under these circum-
stances may obscure an easy distinction between types of 
severance pay and early involuntary retirement benefi ts, 
particularly when a person retires early after a divorce. 
Sometimes early retirement benefi ts can be seen as com-
pensation to an employee for a specifi c service, that is, 
retiring early. Courts face the challenge of deciding what 
portion of these benefi ts is separation pay (and separate 
property) and what portion are retirement benefi ts earned 
during a marriage (and marital property).

Courts are divided about the sharing of post-divorce 
pension increases (e.g., early retirement subsidies and 
benefi t enhancements), particularly for deferred distri-

Many large older established companies began con-
verting traditional defi ned benefi t plans to cash balance 
plans several years ago when they began to buckle under 
the weight of what were termed “legacy costs” that made 
the traditional company pension plans so expensive. 
Under the old regime, a worker’s pension is based on 
his or her fi nal average earnings, when he or she is at his 
peak earning, and on his total years of service. Thus, a 
worker who retires at 65 with 40 years of service receives 
a pension based on his average salary times his 40 years 
of service. By comparison, under a cash balance plan, the 
worker receives an annual pension credit for each year’s 
actual salary. For example, if Joe the Worker is covered 
by a traditional defi ned benefi t pension plan, his accrued 
pension benefi t is not based on a percentage of his early 
years when his wages are low, but based on his annual 
compensation later in his career when his wages are 
much higher.

Lawyers dividing pensions must understand the dif-
ference between the traditional defi ned benefi t plan and 
the cash balance plan because the type of QDRO that is 
appropriate will be different (as may be the entire marital 
property division strategy). Most attorneys representing 
Joe the Worker, the participant, lean toward a deferred 
distribution of the cash balance plan; those representing 
Joe’s wife, the nonparticipant, push for a cashing out 
with other offsetting assets.

The diffi culties in dividing a cash balance pension 
plan may be complicated even more by the fact that 
many, if not most, of these plans started as traditional de-
fi ned benefi t pension plans. This means that the plan was 
converted to a cash balance regime and that, as part of 
the conversion, the accrued monthly benefi t—the amount 
that would be payable to Joe the Walker on a monthly ba-
sis for the rest of his life beginning when he reaches age 
65—must be calculated. However, since the cash balance 
plans (like the 401(k)), contain the individual accounts of 
all the Joe the Workers covered by the plan rather than 
the accrued monthly benefi t amounts, XYZ Corp. must 
convert Joe’s monthly payment to a lump sum amount. 
The lump sum amount of conversions has been contested 
in at least three federal court cases, because litigants have 
contended that “the participant’s stated account bal-
ance was not judged to be the actual value of the plan.” 
Hence, the “hypothetical” quality of the account in a cash 
balance plan.

To deal with this, a lawyer must determine when the 
company established the cash balance plan and whether 
it was converted from a traditional defi ned benefi t plan. 
Then, he can draft a QDRO using one of four basic mod-
els. They are as follows:

1. Percent of Total Account Balance as of the Date 
of Divorce: Provides the alternate payee with a 
specifi ed percent of the total account balance at 
the time of the divorce. Ideal for a party who was 
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pone collection of benefi ts he has earned, and they are 
classifi ed, in the event of a divorce, in the same way they 
would have been classifi ed if the DROP route had not 
been taken.

For obvious reasons, both parties and their lawyers 
must clearly consider pension benefi ts. Tempting as it 
may be to take a buyout, a woman—particularly one 
going into the golden years on her own—should make 
certain she understands what she is giving up. More than 
a few women have lived to regret bad advice and bad 
decisions about a former spouse’s pension. For them, the 
so-called golden years of retirement can become a grim 
slog across the rocky terrain of fi nancial hardship, if not 
poverty. A career homemaker who divorces in midlife 
often fi nds herself facing vastly reduced circumstances in 
the wake of a marital breakup.

Theodore K. Long Jr., is President of QDRODESK.
com/Pension Appraisers, Inc. located in Allentown, PA 
18103, phone: 1-877-770-2270. Websites: PensionApprais-
ers.com, QdroDesk.com and PensionAppraisalDesk.com. 
Pension Appraisers, Inc. is a national company focusing 
on valuing and distributing retirement benefi ts in cases of 
divorce.

bution pensions. Predictably, when a dispute arises, the 
employee spouse (often the man) argues that the increase 
happened after the marriage, and the sharing spouse 
(often the women) asserts that the increase happened as a 
result of years of employment during the marriage.

Courts have taken different positions about the shar-
ing of post-divorce separation pay. Generally, separation 
pay after a divorce as a result of involuntary retirement is 
viewed as separate property because it is seen as compen-
sation for lost future earnings. Overall, courts may look at 
early retirement benefi ts as compensation for past service 
if the employee is at a high point in his or her productiv-
ity rather than a low one.

Voluntary early retirement by the pension-owning 
spouse creates the risk that he or she may retire for the 
bad-faith reasons for a larger share of the retirement pie.

In recent years, some workers, particularly those in 
state and local government, have elected to participate 
in DROP retirement programs. DROP means deferred 
retirement option program. Under DROP, the worker no 
longer accrues service, and he is treated as if he retired 
while continuing to work. Benefi ts he has earned are paid 
into an account in his name, which is paid interest and 
any cost of living increases he would have received if he 
had been retired. DROP permits an employee to post-
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to assume some of the burden for the cost of the litigation. 
In so doing, he invokes a phrase that might not be found 
in a legal dictionary or used in any reported case, but is 
heard frequently in the context of matrimonial proceed-
ings. The phrase is “skin in the game,” and it refers to the 
belief that the best way to insure that a party to a divorce 
will litigate reasonably and responsibly is to require the 
party to share in the cost of the litigation.2

The husband has now moved for an order authoriz-
ing him to release $2 million from marital funds and 
evenly share that amount with the wife so that each party 
can pay his or her own interim litigation expenses.3 He 
argues that not only has his income and personal funds 
signifi cantly declined over the last two years ago, but that 
permitting the wife to proceed without “skin in the game” 
will enable her to push forward with the litigation with-
out any concern for its cost or any eye towards settlement.

The wife opposes the release of the money for the 
payment of counsel and expert fees. She maintains that 
she has “skin in the game” by virtue of having to travel 
from France to make periodic court appearances and that 
she is every bit as motivated as the husband to reach a 
fair resolution of the case. Moreover, the wife argues that 
because she has no income other than the $75,000 monthly 
support payments, she must be considered the nonmon-
ied spouse and therefore entitled under statutory and 
case law to have the husband, the monied spouse, pay 
her interim legal fees. She further contends that the law is 
clear that these payments must come from the h usband’s 
income and separate funds rather than marital funds so as 
not to deplete her assets.

New York has long sought to prevent wealthy liti-
gants from gaining an advantage in divorce proceedings 
simply by being able to spend more on representation 
than their less well-to-do spouses. In discussing the 
counsel fees provision of the Domestic Relations Law as 
it existed before its amendment, the Appellate Division, 
First Department, stated the following as to its purpose 
and effect:

The intent of the provision is to ensure a 
just resolution of the issues by creating 
a more level playing fi eld with respect 
to the parties’ respective abilities to 
pay counsel, “to make sure that marital 
litigation is shaped not by the power 
of the bankroll but by the power of the 

George S. v. Amanda Ann C. S., Supreme 
Court, New York County (Matthew F. Cooper, 
J., October 10, 2013)

For the Plaintiff
Mayerson Abramowitz & Kahn, LLP
292 Madison Ave, 18th Floor
New York, NY 10017

For the Defendant
Cohen Clair Lans Greifer & Thorpe LLP
885 Third Avenue, 32nd Floor
New York, NY 10022

This is one of those all-consuming divorce cases 
involving very wealthy parties, each of whom has a team 
of lawyers and a retinue of expert witnesses. The amount 
of counsel and expert fees generated so far have been 
astounding, even in the world of “high-end” matrimoni-
als. Not surprisingly, the issue of who will pay these fees 
as the case moves forward is now before the court.

From the commencement of the action in December 
2010 until February 2013, a period during which the 
parties were largely engaged in discovery and motion 
practice, the plaintiff-husband, the owner of a success-
ful hedge fund, paid all of the counsel and expert fees 
that both he and the defendant-wife incurred. That sum 
was close to $1 million. In March 2013, just prior to trial, 
the wife’s attorneys billed the husband $238,196 for their 
services rendered that month. He paid that bill in full. In 
April 2013, during which the fi rst eight days of trial took 
place, the wife’s attorneys billed the husband $355,329 for 
their services. In addition, the husband was billed $74,853 
for the wife’s experts’ services. At that point, in the midst 
of a fi nancial trial1 that had only just begun and hav-
ing been billed a total of $668,378 for the wife’s fees for 
March and April alone, to say nothing of his own counsel 
fees, the husband decided he could no longer foot the 
litigation costs for both sides. Accordingly, the husband 
declined to pay the April 2013 bills or any subsequent 
bills incurred by the wife for her attorneys’ or experts’ 
services absent further order of the court.

Pointing to the fact that the wife receives $75,000 a 
month in combined temporary child and spousal support 
and that she stands to walk away from the marriage with 
somewhere in the vicinity of $10 million in equitable dis-
tribution, the husband asserts that it is time for the wife 
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Editor’s Note: It is our intention to publish cases of general interest to our readers which may not have been published in 
another source and will enhance the practitioner’s ability to present proof to the courts in equitable distribution and other 
matters. The correct citations to refer to in a case that may appear in this column would be:

(Vol.) Fam. Law Rev. (page), (date, e.g., Winter 2013) New York State Bar Association

We invite our readers and members of the bench to submit to us any decision which may not have been published.



NYSBA  Family Law Review  |  Winter 2013  |  Vol. 45  |  No. 3 23    

between the seasoning and quality of the parties’ legal 
teams; both are represented by fi rms at the apex of the 
New York matrimonial lawyer hierarchy. And any fear of 
the wife being “relegated to counsel willing to take her 
case on a poverty level” should be abated by the fact that 
the three lawyers who regularly appear together for her 
in court are billing at hourly rates of $900, $700 and $500.4

To be sure, the husband is not seeking to deprive 
the wife of the high level of representation that she has 
enjoyed. Nor is he asking that she pay anything out of the 
$75,000 she receives each month as pendente lite support. 
What he is seeking—after almost three years of litiga-
tion, during which time he has signifi cantly reduced his 
separate assets paying both his and his wife’s litigation 
fees—is to have a relatively small portion of the parties’ 
millions of dollars in marital assets made available for the 
payment of each side’s fees.

Although DRL § 237(a), as amended, creates a pre-
sumption that interim counsel fees will be awarded to the 
less monied spouse, that presumption is nevertheless a 
rebuttable one. As such, courts retain the power to evalu-
ate the merits of a fee application and determine the ap-
propriate amount, if any, to be awarded. That determina-
tion, as it has always been, “is a matter within the sound 
discretion of the trial court, and the issue is controlled by 
the equities and circumstances of each particular case.” 
Patete v. Rodriguez, 109 AD3d 595, 599 (2d Dept 2013) (cita-
tions omitted). “[I]n exercising its discretionary power to 
award counsel fees, a court should review the fi nancial 
circumstances of both parties together with all the other 
circumstances of the case, which may include the relative 
merit of the parties’ positions.” De Cabrera v. Cabrera-Ro-
sete, 70 NY2d 879, 881 (1987).

In considering the husband’s motion, the initial focus 
must be directed to the parties’ overall fi nancial circum-
stances. There is no question that the husband is the 
spouse with the far higher income. Although he is earn-
ing less than the astronomical sums he reaped a few years 
back when his hedge fund was booming, his compensa-
tion is still in the millions. The wife, on the other hand, 
remains unemployed and is living on the $75,000 monthly 
interim support payments she receives from the husband. 
But the fact that the husband’s income exceeds the wife’s 
does not necessarily make him the “monied spouse” for 
the purposes of determining interim counsel fees.

As one experienced matrimonial judge has stated in 
an opinion issued in the wake of the Legislature’s amend-
ment of DRL § 237(a), “the court cannot decide that just 
because one party ‘earns more’ than the other that he or 
she automatically becomes the ‘monied spouse’” Scott 
M. v. Ilona M., 31 Misc 3d 353, 369 (Sup Ct, Kings County 
2011). Thus, the requisite inquiry as to the parties’ fi nan-
cial circumstances cannot—and should not—be restricted 
to income alone. Instead, “the court must realistically as-
sess the available resources to each party as a result of the 

evidence.” Therefore, where the parties’ 
respective fi nancial positions gives one of 
them a distinct advantage over the other, 
the court may direct the monied spouse 
to pay counsel fees to the lawyer of the 
nonmonied spouse. Domestic Relations 
Law §237(a) (other citations omitted).

Silverman v. Silverman, 304 AD2d 41, 48 (1st Dept 
2003).

The legislature made the fees provision even stron-
ger in 2010 when it amended Domestic Relations Law 
(“DRL”) § 237(a). Where previously the statute had 
merely given courts the power to direct the payment of 
interim counsel fees “as, in the court’s discretion, justice 
requires,” the 2010 amendment is clear that such discre-
tion should ordinarily be exercised in favor of awarding 
fees. It states:

There shall be a rebuttable presumption 
that counsel fees shall be awarded to the 
less monied spouse. In exercising the 
court’s discretion, the court shall assure 
that each party shall be adequately repre-
sented and that where fees and expenses 
are to be awarded, they shall be awarded 
on a timely basis, pendente lite, so as to 
enable adequate representation.

DRL § 237(a).

Fees are particularly important in divorces because 
a wide gap in the parties’ abilities to retain counsel will 
make the playing fi eld decidedly uneven and will result 
in the wealthy spouse gaining a sizeable advantage in 
the case. As one court has observed, absent an award of 
counsel fees “a wealthy husband could obtain the ser-
vices of a highly paid (and presumably seasoned and 
superior) matrimonial counsel, while the indigent wife, 
essentially, would be relegated to counsel willing to take 
her case on a poverty basis.” Sassower v. Barone, 85 AD2d 
81, 89 (2d Dept 1982). Without the infusion of funds from 
the monied spouse, the nonmonied spouse would be 
unable “to prevent the more affl uent spouse from wear-
ing down or fi nancially punishing the opposition by 
recalcitrance or by prolonging the litigation.” O’Shea v. 
O’Shea, 93 NY2d 187, 193 (1999). As a result, it is incum-
bent on courts “to see to it that the matrimonial scales of 
justice are not unbalanced by the weight of the wealthier 
litigant’s wallet.” Id. at 190.

In this case, there is nothing to indicate that the hus-
band has sought to use his fi nancial resources to make the 
playing fi eld uneven or the scales of justice unbalanced. 
There has been no evidence of recalcitrance on his part 
nor any suggestion that he has attempted to unnecessar-
ily prolong the litigation; to the contrary, the husband 
has consistently shown himself to be eager to move the 
case forward to a resolution. Nor is there any disparity 
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award” (Charpie v. Charpie, 271 AD2d 169, 172 [1st Dept 
2000]), no such burden is being placed on the wife here. 
According to Webster’s Dictionary, “deplete” means “to 
use most or all of” or “to greatly reduce the amount of.” 
Thus, it is hard to see how releasing $1 million to each 
side from the large pool of marital funds available for eq-
uitable distribution could somehow threaten to “deplete” 
the wife’s assets. Likewise, while the release of the money 
to pay the wife’s current litigation fees may constitute 
a “spend down” of her assets, the amount involved—
which is somewhere in the vicinity of ten percent of what 
the wife can be expected to receive by way of equitable 
distribution—certainly does not qualify as a “substantial 
portion” of those assets.

It bears repeating that even with the statutory pre-
sumption in favor of awarding counsel fees, the determi-
nation of an application is still a matter within the sound 
discretion of the trial court. See Lennox, 2013 NY Slip Op 
05766; Patete, 109 AD3d at 599). It is not a mechanical 
operation whereby one side can be made to pay all of the 
other side’s legal fees simply by virtue of having greater 
income, or even by having a greater overall net worth. 
There are other considerations that must come into play. 
Among the factors that need to be considered are “the eq-
uities…of each particular case.” Grant v. Grant, 71 AD3d 
634, 635 (2d Dept 2010).

In this case, the equities are on the side of relieving 
the husband from his obligation to continue paying all of 
the wife’s interim counsel fees out of his own pocket. In 
so fi nding, the court is receptive to the husband’s argu-
ment with regard to the notion of “skin in the game.” As 
it stands now, it is solely the husband who suffers any 
fi nancial consequences as a result of the litigation go-
ing forward; the longer the case goes on, the more days 
of trial there are, the more the husband spends. Conse-
quently, he has every incentive to curtail the litigation to 
the extent possible, even if that means accepting a settle-
ment that falls short of what he wants. The wife, on the 
other hand, without any “skin in the game,” does not 
have the same incentive insofar as her litigation costs are 
being paid for completely by her adversary. Because that 
adversary is her soon-to-be ex-husband, and because the 
case is a divorce where feelings of animosity, betrayal and 
abandonment constantly lurk just below the surface, one 
can easily understand how the wife, perhaps against her 
better instincts, might fi nd that it serves her interests on 
a number of levels to make the husband continue to ex-
pend copious funds on her behalf. Rather than giving the 
parties equal footing on a level playing fi eld, the present 
arrangement “gives one of them a distinct advantage over 
the other.” Silverman, 304 AD2d at 48. Ironically, given 
that the husband is the party who now has the “heavier 
wallet,” it is the wife who has the “distinct advantage” 
because of her unfettered access to that wallet.

In light of the foregoing, the court concludes that it is 
fair and appropriate for the $2 million to be released from 

litigation.” Id. at 371. To this end, consideration must be 
given not only to the assets that each side now has in his 
or her possession, but to those assets which each party 
stands to obtain through equitable distribution.

Prior to litigation entering the actual trial stage, the 
husband had a bank account with more than $3.7 mil-
lion in post-commencement separate funds. That sum 
has been reduced during the course of this year by $1.2 
million, largely by the expenditures the husband has had 
to make for both sides’ litigation costs. The wife controls 
approximately $500,000 in an account in France, but 
those funds consist almost entirely of pre-commence-
ment marital money. Thus, the overwhelming bulk of 
the assets that either side holds are marital assets. These 
include the $7.6 million in the couple’s Fidelity broker-
age account, the husband’s interest in his hedge fund and 
other business entities, the wife’s French bank account, 
the houses owned by the parties but occupied by other 
family members, and the home in Darien, Connecticut, 
which the husband purchased for himself subsequent to 
the commencement of the divorce.5

Both sides acknowledge that the wife will receive 
50% of the non-business marital assets. And while the 
parties dispute the share of the husband’s business assets 
to which the wife is entitled, it appears at this juncture 
that it will be a meaningful one. With every indication 
being that the wife will indeed receive approximately $10 
million as her share of equitable distribution, it is diffi cult 
to fi nd that the husband’s fi nancial situation is so far su-
perior to the wife’s that he must continue to pay 100% of 
her litigation costs from his income or out of his separate 
property. Simply stated, the wife may not have nearly 
as much money available to her now as the husband but 
once the case has concluded and the marital assets have 
been distributed, she will be a multi-millionaire. Ac-
cordingly, there is not such a “signifi cant disparity in the 
fi nancial circumstances” (Prichep v. Prichep, 52 AD3d 61, 
65 [2d Dept 2008]) between the parties that one side must 
be made to bear the full responsibility for the legal fees of 
the other.

The question then becomes whether it is appropriate 
to utilize marital assets for the payment of interim coun-
sel and expert fees. Although it has been held that a party 
“cannot be expected to exhaust all, or a large portion, of 
the fi nite resources available to her in order to pay her at-
torneys” (Id. at 66), there seems to be little danger of that 
occurring here inasmuch as the amount that the wife is 
poised to receive from equitable distribution will exceed 
many times over whatever she contributes to the cost of 
her representation. And while decisions of the Appel-
late Division of this Department are clear that a party 
“should not have to deplete her assets in order to have 
legal representation comparable to that of [her husband]” 
(Lennox v. Weberman, __ AD3d __, 2013 NY Slip Op 05766, 
*2 [1st Dept 2013]) or “spend down a substantial portion 
of [her] assets in order to qualify for…a [counsel fees] 
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Endnotes
1. The only issues before the court in this divorce proceeding are 

fi nancial. All issues involving custody of and access to the parties’ 
child were heard in France, where the wife and the child currently 
reside.

2. The phrase, widely used in fi nancial circles with regard to an 
individual’s stake in an investment, is often attributed to famed 
investor Warren Buffett. 

3. As part of the husband’s motion, he originally sought an order 
changing the valuation date of his hedge fund from the date of 
commencement to the date of trial, as well as an order allowing 
him to remove $500,000 from marital funds to be invested back 
into the hedge fund so as “to preserve this marital asset.” Just 
prior to fi nal submission of the motion, the husband withdrew his 
application to set a new valuation date and the wife consented to 
the reinvestment of the $500,000.

4. The husband also has three attorneys who appear en masse for him 
on trial days. Their hourly rates are lower, though only marginally 
so, than the wife’s attorneys’ rates.

5. The husband purchased the house, in violation of the automatic 
stays, using $3.8 million in marital funds. Despite the violation, 
the court declined to hold the husband in contempt of court, 
fi nding that the “marital funds used to purchase the residence, 
though no longer in the form of a liquid asset, remain part of the 
marital estate subject to equitable distribution in the form of the 
Connecticut house.” Sykes v. Sykes, 35 Misc 3d 591, 597 (Sup Ct, NY 
County 2012).

marital funds, with half to go to the husband and half to 
the wife. Each side will use the sum to pay his or her own 
outstanding and prospective counsel and expert fees. The 
release of the funds will be subject to reallocation at the 
conclusion of the trial. Reallocation, if appropriate, will 
occur after the court has had the opportunity to hear the 
case in its entirety and consider such additional factors as 
the “relative merits of the parties’ positions” (DeCabrera, 
70 NY2d at 881), “the nature and extent of the services 
rendered, the complexity of the issues involved, and the 
reasonableness of the fees under all of the circumstanc-
es.” Grumet v. Grumet, 37 AD3d 534, 536 (2d Dept 2007). If 
it is ultimately determined that the husband should still 
be responsible for a portion of the wife’s litigation fees, 
then that amount will serve as a credit in favor of the wife 
when computing each side’s share of the marital estate. 
Until that time, both sides’ interim fees will be paid in the 
manner provided for herein.

For the reasons stated in this decision, it is ordered 
that the plaintiff-husband’s motion is granted.

This constitutes the decision and order of the court.

Dated: October 10, 2013 ENTER:__________________
 Matthew F. Cooper
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people, but they will have to fi le as married for federal tax 
purposes. 

Federal agencies, such as the U.S. Citizenship and Im-
migration Services (USCIS) and the U.S. Offi ce of Person-
nel & Management, look to the place of celebration (where 
the marriage took place) to determine whether same-sex 
married couples are eligible for benefi ts, rather than in 
their state of domicile. Therefore, if a same-sex couple is in 
a valid marriage, even if they live in a state that does not 
recognize their marriage, they will qualify for immigra-
tion status and federal employee benefi ts. 

However, the Social Security Administration is using 
the place of domicile standard. Therefore, if a married 
same-sex couple live in a state that does not recognize 
their marriage, they will not qualify for spousal Social 
Security, Medicaid or Medicare benefi ts. The domicile rule 
also applies to bankruptcy fi lings, and benefi ts under the 
Family Medical Leave Act. Time will tell if Congress acts 
to change this. 

In addition, a troubling issue for family law is if the 
same-sex married couple seek to be divorced in a state 
that does not recognize their marriage. If the state does 
not recognize their marriage, they may not be able to 
secure a divorce. 

Recent Legislation

Child support and maintenance thresholds

As a reminder, as of January 31, 2012, the combined 
parental income to be used for purposes of the CSSA 
changed from $130,000 to $136,000 in accordance with 
Social Services Law 111-i(2)(b) in consideration of the 
Consumer Price Index. Agreements should refl ect the 
new amounts. The CSSA chart for unrepresented parties 
will change to refl ect that amount as well. In addition, 
the threshold amount for temporary maintenance is now 
$524,000 rather than $500,000. 

DRL §§240(1-c) and 111-a; Social Service Law §384-c(3) 
amended, effective September 27, 2013

DRL §240(1-c) was amended to provide that there 
shall be a presumption that if the child who is the subject 
of a custody/visitation proceeding was conceived as a re-
sult of one or more of the sexual offenses set forth below, 
and the perpetrator was in fact convicted of one or more 
of said sexual offenses, whether in this state or in another 
jurisdiction (provided same would constitute an offense in 
this state), that it is not in the best interests of the child to 
be in the custody of or to visit with such a person: 

Same-Sex Marriage 
Update

Jurisdictions that permit 
same-sex marriages 

Currently, there are 16 
states that recognize same-sex 
marriage including California, 
Rhode Island, Delaware, Min-
nesota, Washington, Maine, 
Maryland, New York (as of 
July 24, 2011 when it passed 
the Marriage Equality Act) 
(new DRL §§210-a, 210-b), Massachusetts, Connecticut, 
Iowa, Vermont, New Hampshire, Hawaii, New Jersey,  
and Illinois (with Illinois’ statute offi cially to be effective 
June 1, 2014), plus the District of Columbia. 

Eleven foreign countries also grant full marriage 
rights: Argentina, Belgium, Canada, Denmark, Iceland, 
Netherlands, Norway, Portugal, Spain, South Africa, Swe-
den, as well as Mexico City, Mexico.

The aftermath of the U.S. Supreme Court landmark 
ruling, Windsor v. United States

As reported in my last column, the U.S. Supreme 
Court, in two 5-4 rulings, Windsor v. United States, 133 
S.Ct. 2675 (2013), held that married same-sex couples are 
eligible for federal benefi ts, although the justices stopped 
short of a ruling endorsing a fundamental right for same-
sex couples to marry.

The Supreme Court ruling did not legalize gay mar-
riage in every state. Rather, the states are still left to de-
cide the issue. Since the landmark ruling, there has been 
a Pandora’s box of litigation in many states in an attempt 
to legalize same-sex marriage.

If a gay couple marries in New York and moves to 
another state that does not recognize their marriage, will 
they still receive federal benefi ts? The answer hinges on 
whether the federal government recognizes the marriage 
based on where the couple was originally married rather 
than their current residence. 

In August, 2013, in response to the Supreme Court 
ruling striking down DOMA, the U.S. Treasury Depart-
ment issued a federal rule change that recognizes legally 
married same-sex couples for federal tax purposes, 
whether or not gay marriage is legal in the state in which 
they live. What’s interesting to note is that if the same-sex 
married couple live in a state that do not recognize their 
marriage, now they will fi le state tax returns as single 
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Failure to trace personal injury award renders it 
marital property

Musacchio v. Musacchio, 107 AD3d 1326 (3d Dept. 
2013)

The husband’s pre-marital personal injury award of 
$132,000 was properly distributed as marital property 
where the husband failed to meet the burden of proving 
that the savings account where the funds were deposited 
was a separate property account. In fact, the husband’s 
net worth statement failed to carve out the personal in-
jury award as separate property, since the source of funds 
in the bank account was listed as his earnings. 

Child Support

$400,000 cap for child support of the parties’ $736,414 
combined parental income

Beroza v. Hendler, 109 AD3d 498 (2d Dept. 2013)

The parties were married for 11 years and have 3 chil-
dren. The father was a veterinarian with imputed income 
of $259,100 per year and the mother was an anesthesi-
ologist earning $487,693 per year. The mother had resi-
dential custody of the parties’ children. On remittal of a 
prior order of the Second Department, the supreme court 
capped the parties’ combined parental income of $736,414 
at $255,000, and directed the father to pay $2,076.75 per 
month in child support for the parties’ 3 children. (At the 
time of this case, in 2008, the threshold cap of combined 
parental income was $80,000.) The Second Department 
held that the $255,000 cap was “an amount only margin-
ally higher than the plaintiff’s net annual income....in 
effect, improperly excluded consideration of the mother’s 
net annual income.” Therefore, in consideration of the 
factors set forth in DRL 240(1-b)(f), including “the affl u-
ent lifestyle which the children undisputedly enjoyed 
during the parties’ marriage, commensurate with the 
parties’ education and net combined parental income of 
$736,414,” the Second Department modifi ed the amended 
judgment to increase child support to $3,264.43 per month 
based upon a cap of $400,000 of the parties’ combined 
parental income.

College Expenses

Gretz v. Gretz, 971 NYS2d 312 (2d Dept. 2013)

In this post-divorce judgment matter, the husband 
moved to direct the wife to pay 100% of their eldest 
child’s college expenses above the stipulated SUNY cap 
on the ground that the wife did not adequately discuss 
their eldest child’s college selection with him. Order 
denying the husband’s motion was affi rmed. The parties’ 
stipulation of settlement provided that they would equal-
ly share their children’s college expenses. The husband’s 
contractual obligations cannot be avoided simply because 
the selection of the school was not adequately discussed 
with him. The husband claimed he was pleased with the 
eldest child’s selection, which was his alma mater. 

(A) rape in the fi rst or second degree;

(B) course of sexual conduct against a child in the 
fi rst degree;

(C) predatory sexual assault; or 

(D) predatory sexual assault against a child.

DRL §111-a(1) was amended to provide that a person 
convicted of one of the enumerated sexual offenses shall 
not receive notice of adoption proceedings where the 
child who is the subject of the adoption proceeding was 
conceived as a result of the sexual offense committed. 

Social Service Law §384-c(1) was amended to provide 
that a person convicted of one of the enumerated sexual 
offenses shall not receive notice of specifi ed social service 
proceedings concerning the child conceived as a result of 
the sexual offense committed. 

Cases of Interest

Equitable Distribution

Pensions in pay status may be considered an asset 
rather than an income stream for purposes of 
maintenance

Bellizzi v. Bellizzi, 107 AD3d 1361 (3d Dept. 2013)

The parties were married for 42 years, have three 
emancipated children, are both retired with health issues 
and collect social security. The main issue on the appeal is 
the lower court’s decision to treat the husband’s two sub-
stantial pensions as income for maintenance purposes, 
where the wife was awarded a mere $2,800 per month in 
taxable maintenance, when the husband received $8,507 
per month from both pensions. The Third Department 
held that “awarding a percentage of the pay status pen-
sions more accurately and equitably refl ects the value to 
the wife of these assets earned during the long-term mar-
riage.” Id at 1362. The judgment was modifi ed to award 
the wife 50% of the husband’s New York State pension, 
all acquired during the parties’ marriage. The court noted 
that not all cases require that the pension be distributed 
as an asset rather than maintenance, and this issue must 
be decided on a case-by-case basis, and care must be 
taken not to double-count the interdependent issues of 
distribution of a pension and maintenance.

The issue of the husband’s military pension was 
remitted to the court below for distribution since the 
record was not clear regarding how many points were 
acquired prior to the date of the parties’ marriage versus 
during the parties’ marriage. Since the wife will now 
receive equitable distribution of the husband’s pensions, 
upon receipt of same, her maintenance shall cease since 
the husband’s pension income was the primary source of 
the husband’s income when structuring a maintenance 
award. 
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tion with the respondent. The First Department affi rmed, 
holding that the Family Court properly balanced the 
respondent’s due process rights with the child’s emo-
tional well-being, where the social worker submitted an 
affi davit which suffi ciently established that there would 
be potential trauma to the child if she was forced to testify 
in front of her mother, and it would interfere with her 
ability to accurately testify without inhibition. 

Children’s preference prevails to expand visitation to 
non-custodial parent

Nicholas v. Nicholas, 107 AD3d 899 (2d Dept. 2013)

In an Article 6 Family Court proceeding, the court 
below properly expanded the father’s visitation with 
the mature 15- and 16-year-old children, who articulated 
legitimate reasons for wanting to spend more time with 
their father. The court held that the evidence adduced at 
trial proved that there was a substantial change in circum-
stances in the 5 years since the parties’ previous visitation 
arrangement was implemented, and it was in the chil-
dren’s best interests. 

Sole legal custody to the mother modifi ed to provide 
the father with decision-making authority relating to 
education 

Jacobs v. Young, 107 AD3d 896 (2d Dept. 2013) 

In an Article 6 proceeding, the Family Court awarded 
the mother sole legal and residential custody of the par-
ties’ child. While the parties had an antagonistic relation-
ship which precluded an award of joint legal custody, the 
record did not support granting the mother sole decision 
making authority with respect to the child’s schooling, 
where the father was the one who researched educational 
options for the child at every stage of his schooling, su-
pervised homework assignments, was involved in school-
related activities, contacted the teachers with concerns 
and was otherwise involved with the child’s schooling at 
every stage. Conversely, overall, the mother was consid-
erably less involved in the child’s schooling. Division of 
authority should take advantage of both parties’ strengths 
and weaknesses. Given the father’s involvement in the 
child’s schooling, the Appellate Division modifi ed the 
order of the Family Court to award the father decision-
making authority with respect to the child’s schooling. 

Denial of petition for visitation without a hearing 
where the court possessed suffi cient information to 
make a custody determination 

Colon v. Sawyer, 107 AD3d 794 (2d Dept. 2013)

The Family Court considered the father’s incarcera-
tion for committing a criminal sexual act in the fi rst 
degree, and the Order of Protection issued by the crimi-
nal court prohibiting contact between the father and the 
children, in denying the father’s petition for visitation 
without a hearing. Based upon this information, the Sec-
ond Department affi rms, holding that the Family Court 

Kiernan v. Martin, 108 AD3d 767 (2d Dept. 2013)

In this Family Court support proceeding, the mother 
fi led objections to the Support Magistrate’s determi-
nation that she owed college expense arrears totaling 
$28,210 to the father and that she was responsible for 67% 
of future college expenses. The order denying the moth-
er’s objections was reversed, with the matter remitted for 
a new determination of the parties’ respective shares of 
college expenses. The Support Magistrate improvidently 
failed to impute to the father the funds he admittedly 
received from his family to pay for the children’s college 
expenses because he admitted that they were not loans 
that he was obligated to repay. 

Downward modifi cation of child support denied 
where father failed to diligently seek new 
employment

T.B. v. G.B., 40 Misc3d 1207(A) (Sup Ct Westchester 
County 2013) (Colangelo, J.)

The father sought a downward modifi cation of 
his child support obligation as set forth in the parties’ 
stipulation of settlement, which was incorporated but not 
merged into their judgment of divorce, and provides that 
he would pay $4,500 in child support per month, includ-
ing unreimbursed medical and dental expenses, child-
care and camp expenses for children now ages 16 and 14. 
The father worked in the derivatives securities industry 
earning approximately $370,000, inclusive of a bonus, 
in 2003, and his compensation ranged from $120,000 to 
$250,000 annually from 2004 until 2007, when he lost his 
job when the derivatives market tanked. The father’s 
sources of income have been extremely limited since that 
time, including $8,000 to $9,000 made in 2011 by resell-
ing retail items on e-Bay. The court found that the father 
lost his job through no fault of his own and his income 
dramatically decreased. The father managed to keep his 
child support obligation current by drawing off of his 
savings and his inheritance, and still belonged to his local 
country club. However, he failed to use his best efforts 
to obtain employment over a fi ve-year period commen-
surate with his qualifi cations and experience, and his job 
search was “neither broad enough nor deep enough” to 
satisfy the diligence requirement. Moreover, the father 
failed to establish that failure to modify his child support 
obligation would create a severe hardship for him or his 
family. 

Custody and Visitation

Child testifi es in camera during a fact-fi nding hearing, 
but contemporaneous cross-examination permitted 
by respondent’s counsel

In re Moona, 107 AD3d 466 (1st Dept. 2013)

At a fact-fi nding hearing concerning excessive 
corporal punishment, one child was permitted to testify 
in camera, although subject to contemporaneous cross-
examination by the respondent’s attorney after consulta-
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Kevin McK v. Elizabeth A.E., 2013 WL 5431590, 2013 
N.Y. slip op 06328 (1st Dept. 2013)

It was in the child’s best interest to permit the mother 
to relocate to Mississippi with the parties’ child because 
it would enhance the child’s life both economically and 
emotionally. In New York, the mother had been unable to 
fi nd employment and received various public assistance 
benefi ts. The mother was able to secure a regular job in 
Mississippi. The move would give the mother and child 
an extensive network of family support with which the 
child had strong emotional bonds. The father was un-
likely to contribute fi nancially to the child’s care in the 
near future, was in child support arrears, and was evasive 
about his fi nances. Concerns about interference with the 
father’s relationship with the child could be alleviated by 
allowing him broad access to the child in Mississippi and 
liberal visitation in New York. The forensic psychologist 
testifi ed that the move would not be detrimental to the 
child and that he did not believe the purpose of the move 
was to interfere with the child’s relationship with the 
father. 

Batchelder v. BonHotel, 106 AD3d 1395 (3d Dept. 
2013)

Relocation of the mother to Alabama was not in the 
out-of-wedlock child’s best interests, where the mother’s 
desire to be with her fi ancé, whom she had met online 
only fi ve months before, was the true motive behind the 
move, and not that she was evicted from her home. The 
mother quit her job and was completely dependent upon 
her fi ancé’s income. There was no evidence in support 
of the mother’s assertions that Alabama offered greater 
diversity, enhanced cultural opportunities, and better 
schools. Relocation would be highly detrimental to the 
father’s existing relationship with the child, especially 
since he could not afford the transportation costs to and 
from Alabama. 

Counsel Fees: In the wake of Prichep v. Prichep, 52 
AD3d 61 (2d Dept 2008) and the amended DRL §237(a) 
and (b) and §238, effective October 12, 2010 

Each column, I continue to update the reader with 
large counsel fee awards in matrimonial litigation.

GC v. KC, 969 NYS2d 803 (Sup Ct Westchester County 
2013) (Colangelo, J.)

In a post-judgment divorce enforcement litigation, the 
former wife was awarded $48,665.56 in enforcement legal 
fees and disbursements, which amounted to 75% of the 
total fees sought to be paid. The former husband’s recal-
citrance and obstructive tactics forced the former wife to, 
inter alia, fi le three separate motions to compel the former 
husband to comply with the clear terms of the parties’ 
Stipulation of Settlement, including a motion to reveal his 
residential address so that the former wife would know 
where the parties’ child would be staying during visita-
tion with the father and to oppose the former husband’s 
application to reduce his child support obligation, which 

possessed suffi cient information to make an informed de-
cision of what is the best interest of the children without 
a hearing.

Family court erred in terminating the father’s 
visitation without a hearing, where the court did 
not possess suffi cient information to make such a 
determination

Zubizarreta v. Hemminger, 107 AD3d 909 (2d Dept. 
2013) 

The Second Department held that the Queens County 
Family Court erred in terminating the father’s visita-
tion without a hearing where the court did not possess 
adequate relevant information to make an informed 
determination of the best interest of the child. While the 
attorney for the 13 year old child indicated that the child 
did not want to visit with her father, the Family Court 
referee failed to conduct an in camera interview with the 
child. Therefore, the matter was remitted to the Family 
Court for a hearing to determine whether the father’s 
visitation should be terminated. 

Change of custody warranted where the father was 
more likely to foster a relationship with the mother, 
and the mother withheld visitation from the father 
and had anger management issues

Matter of Flores v. Mark, 107 AD3d 796 (2d Dept. 
2013)

Where the parties’ relationship became so antagonis-
tic that they were unable to communicate and cooperate 
in matters concerning the child, the lower court properly 
found that there had been a change in circumstances to 
warrant a change from joint legal custody to sole legal 
custody to the father. Further, a change of residential 
custody was warranted where the mother was found to 
have willfully interfered with the father’s visitation, the 
mother had anger management issues, and the father 
was more likely to foster a relationship between the child 
and mother. The court rejected some of the recommenda-
tions of the forensic psychologist, but set forth its reasons 
for same, which was within the court below’s discretion. 
The lower court also properly chose not to conduct an in 
camera interview of the three-year-old child, who was not 
mature enough to consider his preference. 

Relocation

A parent seeking to relocate bears the burden of 
establishing by a preponderance of the evidence that the 
proposed move would be in the child’s best interests. 
In determining whether relocation is appropriate, the 
court must consider a number of factors, including the 
children’s relationship with each parent, the effect of the 
move on the contact with the noncustodial parent, the 
degree to which the lives of the custodial parent and the 
child may be enhanced economically, emotionally, and 
educationally by the move, and each parent’s motives for 
seeking or opposing the move. 
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deposition transcript to the client because the client was 
precluded from using the deposition transcript at trial 
because counsel failed to timely serve the transcript on 
the opposing spouse. 

Oops Moment 3: Default on motion for counsel fees

Vujanic v. Petrovic, 103 AD3d 791 (2d Dept. 2013)

In an action for divorce, the defendant was awarded 
$150,000 in counsel fees based upon her unopposed mo-
tion. The plaintiff sought to vacate his default, but the 
court denied same because it did not accept the plaintiff’s 
excuse of law offi ce failure as a reason for his def ault, and 
it was not supported by a “‘a detailed and credible’ expla-
nation of the default.” Id at 792. The plaintiff also failed to 
set forth a basis for a meritorious defense. 
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the court found without merit. It is to be noted that in the 
parties’ underlying divorce action, the wife was awarded 
over $550,000 in counsel fees based upon the husband’s 
dilatory tactics. 

Oops moment 1: Protracted litigation

Trenore v. Trenore, 2013 WL 5451978, 2013 N.Y. slip op 
06358 (2d Dept. 2013)

Counsel fees denied to the wife where she was 
blamed for signifi cant protracted litigation since her 
counsel admitted that the claim for sexual assault tort 
was “strictly window dressing” to pressure the defen-
dant into settling the divorce case on terms more favor-
able to the plaintiff. 

Oops moment 2: Failure to follow 22 NYCRR 1400

O’Sullivan v. Ward, CV-10387/12, NYLJ 1202620924093 
at 1 (Civil Ct, NY County 2013) (Nervo, J.)

A Manhattan divorce attorney who sued a former 
client for unpaid legal fees was ordered to return the 
$12,400 he already collected and that he may not recover 
the remaining $21,660 he was owed because the retainer 
agreement was not timely fi led and he did not send out 
billing statements on time. The lawyer fi led the retainer 
agreement 1 year and 8 months after it was executed and 
three months after he sued his client for legal fees, rather 
than fi ling it with the client’s net worth statement. Four 
of the lawyer’s six billing statements were not sent on 
time, and past the 60 day time requirement. Three were 
14 days past due and one was 43 days past due. The 
court also required the attorney to return the cost of the 
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