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PRESIDENT’S MESSAGE
GLENN LAU-KEE

Glenn Lau-Kee can be reached at 
glau-kee@nysba.org.

The Magna Carta and the 
Endurance of Liberty 

Eight hundred years ago, in a 
meadow called Runnymede, on 
the banks of the River Thames, 

King John and a handful of English 
aristocrats drafted the Magna Carta – a 
compromise agreement meant to stave 
off violent rebellion. The Magna Carta, 
as a peace treaty, failed. The charter 
lasted only 10 weeks.

Much of the charter – its words 
printed in Latin on a single sheet of 
sheepskin parchment – addresses mat-
ters that are provincial, and several 
chapters reflect the prejudices of its 
times. 

This original charter was quickly 
annulled, yet, the Magna Carta was 
reissued and reconfirmed dozens of 
times by regents and kings. In the early 
17th century, Sir Edward Coke resur-
rected the charter and reinterpreted it 
to stand, strongly, for the concept of 
habeas corpus. For generations since, 
the Magna Carta has endured as a 
symbol of liberty. 

•	 No man, no matter how power-
ful, including the King of Eng-
land, stands above the rule of law.

•	 The powers and privileges of 
those who govern must be clearly 
defined and limited.

•	 A free man cannot be deprived of 
life, liberty or property except by 
lawful judgment of his equals or 
by the law of the land. 

•	 Laws must be reasonable and 
fairly executed.

•	 Punishment for violations of the 
law must be proportional to the 
seriousness of the crime. 

These radical ideas and the very 
concept that a written document could 
serve as a framework for government 
and preserve this liberty have lodged 
firmly in the minds, and in the spirit, 
of the generation of engaged citizens 
– revolutionaries – who founded our 
country. Despite the distance of years 
and miles and the wide expanse of an 
ocean, its concepts took root on Ameri-
can soil.

More than 500 years after the Magna 
Carta was first written, colonists seized 
on its principles of due process and lib-
erty under law to throw off the oppres-
sion of the King. They created a U.S. 
Constitution and Bill of Rights imbued 
with the concepts of due process and 
liberty introduced in the Magna Carta. 
The Magna Carta had become a sym-
bol and a beacon, illuminating a path 
toward a new form of government. 

One generation of Americans draft-
ed the framework of our government 
– liberty under the rule of law. It is for 
each new generation to make these val-
ues heard and understood. Even felt.

Outside the marble halls of our 
courtrooms and our capitol build-
ings, the past year has been marked 

by mounting cries of outrage and dis-
trust in our system of justice. On the 
streets of our cities and in tweets and 
posts gone viral on social media, voices 
are sounding that something is amiss 
with our criminal justice system. This 
season is one period, of many, in our 
nation’s history in which the fabric of 
our national framework is being tested. 

Several weeks ago, Supreme Court 
Justices Stephen Breyer and Anthony 
Kennedy added their voices and testi-
fied before a House appropriations sub-
committee about serious problems with 
the criminal justice system. “In many 
respects, I think it’s broken,” Justice 
Breyer said. The two justices spoke of 
the overuse of solitary confinement, crit-
icized mandatory minimums as a “ter-
rible idea,” and called for a deep exami-
nation of the U.S. system of massive 
incarceration – one, they said, which is 
not working and is not humane. 

Is it inevitable that the symbol and 
meaning of the Magna Carta – cast in 
bronze, etched in granite – will con-
tinue to endure for the next 800 years? 

Are the documents that forged our 
nation strong enough to continue to 
guide and protect our country’s future? 

“I often wonder whether we do not 
rest our hopes too much upon consti-
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tutions, upon laws and upon courts.” 
Many will recognize these words as 
those of Judge Learned Hand.

“These are false hopes,” he contin-
ued, “believe me, these are false hopes. 
Liberty lies in the hearts of men and 
women; when it dies there, no consti-
tution, no law, no court can even do 
much to help it.”

Judge Hand spoke these words 
before a crowd of 1.5 million in Cen-
tral Park, just weeks before the D-Day 
invasion when 150,000 American 
troops landed on the beaches of Nor-
mandy, willing to risk everything to 
restore liberty to Europe.

Today, almost as troubling as the 
public cries of loss of confidence in our 
criminal justice system is the silence of 
disengagement of so many in our soci-
ety. Citizens voice outrage, but feel so 
disempowered, so disconnected, that 
they do not register to vote and do not 
participate in shaping our future. Our 
state’s voter participation has been in 
serious decline for more than a decade. 
In the past three elections, New York 
State ranked 47th in average voter 
turnout. Our last presidential election 
brought only 53% of eligible voters to 
the polls.

Cuts in the humanities and in civics 
education in the public school system 
have left many students with only a 
superficial and limited understanding 
of their own government. Increasingly, 
with an eroding foundation of knowl-
edge, the public’s understanding of the 
judiciary and of attorneys is pieced 
together from snippets of hyperbolized, 
inaccurate media portrayals. 

We are in danger of the public los-
ing touch with our country’s founding 
values. Without continuous and pur-
poseful efforts to reengage the pub-
lic, the spirit of liberty that shone so 
brightly during the dawn hours on 
Normandy beach will not survive.

One generation drafted a frame-
work of fairness and due process for 
our country. 

It is up to each generation to make 
these values our country’s living real-
ity and to ensure the public trust. 

At the New York State Bar Associa-
tion, we are trying to do our part by 
advocating for a commitment to keep 
the teaching of civics education strong 
and meaningful. We will continue to 
advocate for changes to the state’s vot-
ing laws to modernize our system and 
make it easier for people to register 

and vote. Together with the courts, 
the state Legislature, and the Execu-
tive, we will continue to advocate for 
changes in the criminal justice sys-
tem that will make our system fairer 
and more efficient, and help prevent 
the tragedy of a wrongful conviction. 
Just as the American colonists watched 
as England rededicated itself to the 
Magna Carta’s values of due process 
and liberty, the eyes of the world, 
on every continent, are watching our 
country at this moment. 

We ask for the public’s support. 
We ask for their confidence. It is not 
an overstatement to say that our jus-
tice system – even the future of our 
country – depends on this support 
and confidence. We need to breathe 
the knowledge and meaning of our 
country’s founding principles into the 
streets, the school buildings, and into 
the forums where people are trying to 
make themselves heard.

There is much we can do. There is 
much we must do to ensure that the 
Magna Carta, as a symbol of liberty 
under the law, continues to guide the 
course of our country. Not just words 
etched in marble, but as a concept that 
lives in the spirit of our people.	 n
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For many generations, the corporation has been a 
key feature of the American enterprise system. By 
treating the corporation as a distinct entity separate 

and apart from its owner, the law has encouraged the 
innovation, entrepreneurship and industry that were 
the underpinnings of America’s Industrial Revolution. 
Along with perpetual existence and transferability of 
ownership, the law permits a business to be incorporated 
for the very purpose of allowing the business owner to 
escape personal liability. Thus, ordinarily, the separate 
personalities of corporations and their owners “cannot 
be disregarded.”1 However, when the privilege to oper-
ate a business in the corporate form is abused, New York 
courts have disregarded the separate legal existence of 
the corporation and its owner and have pierced the cor-
porate veil to hold business owners liable for the conduct 
and debts of the corporation.

Piercing the Veil Between the Corporation  
and Its Owner
As reflected by Judge Benjamin Cardozo’s 1926 opinion 
in Berkey v. Third Avenue Railway Co.,2 “general rules of 
agency” were then considered the basis for imposing per-
sonal liability on business owners for the “perversion of 
the privilege to do business in a corporate form.”3 Under 
that analysis, “whenever anyone uses control of the cor-
poration to further his own rather than the corporation’s 
business, he will be liable for the corporation’s acts ‘upon 
the principle of respondeat superior applicable even where 
the agent is a natural person.’”4 Over time, the instrumen-
tality rule developed in New York as the most “practical 
and effectively applicable theory for breaking down cor-
porate immunity where equity requires . . . to circumvent 
fraud or other legal wrong.”5 Under the instrumentality 
rule, the issue is whether the business owner has com-
pletely dominated the business and used the corporation 
as an instrumentality to do the owner’s personal busi-
ness. If that question is answered in the affirmative and 
the owner’s conduct has harmed a third party – typically 
a creditor – the court may conclude that the corporation 
is the owner’s alter ego, that neither the corporation nor 
the business owner has a separate personality, and may 
hold the owner responsible for the acts and debts of the 
corporation. As the Third Department aptly stated in 
Rohmer Associates v. Rohmer, where a “corporate entity has 
been so dominated by an individual . . . and its separate 
entity so ignored that it primarily transacts the domina-
tor’s business instead of its own and can be called the 
other’s alter ego, the corporate form may be disregarded 
to achieve an equitable result.”6 That reasoning has been 
applied in New York to pierce the veil of limited liability 
companies.7 Notably, as the New York Court of Appeals 
emphasized in Morris v. State Department of Taxation & 
Finance, “[w]hile complete domination of the corporation 
is the key to piercing the corporate veil, especially when 
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Nevertheless, even if not essential, proof of fraud is 
certainly relevant.17 Indeed, being able to show fraud 
can only help the party seeking to pierce the corporate 
veil because facts demonstrating fraud will increase the 
likelihood that the court will use its equitable powers 
to disregard the corporate form. Such showings would 
include the classic “indicia of fraud” – that is, the transfer 
of corporate funds between family members initiated by 
the dominating business owner, the owner retaining con-
trol of the funds after the transfer and the lack of consid-
eration for the transfer.18 For example, in Colonial Surety 
Co. v. Lakeview Advisors, LLC, the judgment debtor formed 
a limited liability company of which he was the manager 
and sole principal. In affirming the “reverse-piercing” of 
the LLC, the Fourth Department noted that the debtor not 
only used the LLC’s funds for personal expenses but also 
used the LLC’s funds to “make payments to his wife in 
lieu of his salary.”19

Another fraud-based argument that has persuaded 
New York courts to pierce the corporate veil is “con-
structive fraud,” which consists of the transfer of 
corporate assets without consideration in order to put 
assets beyond the reach of creditors. In EAC of New 
York v. Capri 400, Inc.,20 the petitioner in that CPLR 
Article 52 proceeding sought to enforce a judgment 
against a corporation that had sold a restaurant busi-
ness to the petitioner. The contract provided that the 
corporate seller hold a mortgage for $350,000 on the 
real estate involved in the transaction. However, at 
closing the mortgage was executed in favor of the 
corporation’s owner, who then kept most of the sale 
proceeds, allegedly in payment of a loan owed to him 
by the corporation. The owner also claimed that he 
was entitled to a “dividend distribution” from the 
corporation in the amount of $346,000, which justified 
the assignment to him of the $350,000 mortgage. When 
the petitioner sought to pierce the corporate veil and 
enforce its judgment against the corporation’s owner, 
the owner conceded his domination of the corporation. 
This turned the court’s attention to whether the owner 
utilized his domination and control to perpetrate a 
“fraud or wrong against petitioners which resulted in 
their injury.” Holding that the owner had engaged in 
a “constructive fraud” that injured the petitioner, the 
Third Department said:

Here, the wrongful act consisted of a fraudulent trans-
fer of corporate assets by [the owner], as director and 
officer of the corporations, to himself, as an individual. 
Even without proof of intent to defraud, constructive 
fraud may be shown where the debtor transfers assets 
without fair consideration and the debtor becomes 
insolvent. . . . [The owner’s] transfer of all corporate 
assets – namely the mortgage – from [the corpora-
tion] to himself cannot be considered a conveyance in 
good faith, as it rendered the corporation insolvent at 
the expense of [the corporation’s] creditors, namely 
petitioners.21

the owners use the corporation as a mere device to fur-
ther their personal rather than corporate business . . . such 
domination, standing alone, is not enough; some show-
ing of a wrongful or unjust act toward [a third party] is 
required.”8

Such action presupposes that the dominated corpo-
rate entity has an underlying obligation or liability to 
the party asking the court to pierce the corporate veil. A 
request for such a ruling is not an independent cause of 
action.9 Moreover, although preponderance of the evi-
dence is the applicable standard of proof – not clear and 
convincing evidence10 – due to the long-standing reluc-
tance of New York courts to disregard the corporate form, 
the party asking the court to use the court’s equitable 
powers to pierce the corporate veil bears a “heavy bur-
den”11 of showing the requisite domination and resulting 
inequitable consequences. That showing should include 
demonstrating a “causal relationship” between misuse of 
the corporate form and harm suffered by the party asking 
the court to pierce the veil.12

An evaluation of a claim that the corporate form 
should be disregarded under the alter ego doctrine is 
a case-specific analysis that is “equitable in nature” 
and dependent on the “attendant facts and equities.”13 
No one factor is dispositive. The following factors are 
typically relied upon by the courts in New York to hold a 
business owner responsible for the debts and conduct of 
the entity dominated by the owner:14

•	The owner shuttles funds in and out of personal and 
corporate bank accounts.

•	The owner uses corporate funds and property for 
personal purposes and obligations.

•	The corporation or limited liability company (LLC) 
is under-capitalized.

•	There is a lack of corporate formalities (i.e., issuance 
of stock, election of directors, keeping corporate 
records, etc.).

•	Common office space and telephone numbers are 
used by the corporation or LLC and the individual 
business owner.

•	There is an overlap in ownership, officers, directors 
and personnel.

Proof of Fraud Is Relevant, but Not Essential
Significantly, it is not necessary to plead or prove fraud 
in order to pierce the corporate veil in New York. In fact, 
as the U.S. Court of Appeals for the Second Circuit ruled 
in Passalacqua Builders, Inc. v. Resnick Developers South Inc. 
et al., it would be error for a court to instruct a jury “that 
plaintiffs were required to prove fraud” to pierce the cor-
porate veil, stressing that “New York law . . . permits the 
corporate form to be disregarded where excessive control 
alone causes the complained of loss.”15 According to the 
court, the “critical question is whether the corporation is 
[a] ‘shell’ being used by the [business owners] to advance 
their own purely personal rather than corporate ends.”16
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the policyholder-plaintiffs alleged that after obtaining 
approval from the New York State Superintendent of 
Insurance to restructure an insurance corporation and its 
related subsidiaries and affiliates, the corporate parent 
allegedly stripped approximately $5 billion in cash and 
securities from the subsidiary insurance company for no 
consideration in violation of the N.Y. Debtor and Creditor 
Law and the parent’s common law duties. Concluding 
that the policyholders’ “complaint adequately states a 
claim for abuse of the corporate form that may support a 
declaration piercing the corporate veil of the [subsidiary 
insurance company],” the Court of Appeals reinstated the 
policyholders’ claims that the parent “abused its control 
of its wholly-owned subsidiary . . . by causing it to engage 
in harmful transactions that now shield billions of dollars 
in assets from plaintiffs and expose them to significant 
liability.”26 

Likewise, in Last Time Beverage Corp. v. F&V Distribu-
tion Co., LLC, the plaintiff-judgment creditor obtained 
a judgment against a limited liability company (LLC) 
relative to various soft drink distribution agreements. It 
sought to pierce the LLC’s corporate veil to hold a related 
corporation responsible for the judgment on the grounds 
that the LLC and the corporation were controlled by the 
same owner. The proof presented to the court showed that 
the LLC and the alter ego corporation had overlapping 
ownership, officers and personnel, that both entities used 
the same office space, that the LLC was undercapitalized 
without a “substantial loan” from the related corporation, 
and that both entities failed to observe corporate record-
keeping formalities. The Second Department upheld the 
ruling of a referee that the LLC and the corporation were 
“jointly and severally liable” under the agreements at 
issue and that the LLC and the corporation “were alter 
egos of [their owner] and, accordingly, of one another.”27

Similarly, in N.Y. District Council of Carpenters Pen-
sion Fund v. Perimeter Interiors Inc., a union asserted a 
claim for ERISA contributions. Both the corporation that 
employed union carpenters and a related non-union cor-
poration were dominated by the same individual owner. 
The non-union corporation never signed the relevant 
union collective bargaining agreement (CBA). The court 
noted the existence of evidence satisfying certain of the 
corporation-to-corporation alter ego factors listed above, 
such as common employees and commingled funds. As 
for wrongful conduct, the court found the business owner 
secretly used the non-union corporation to receive and 
distribute wages covered by the CBA for which ERISA 

Piercing the Veil Between Corporations
The alter ego doctrine has also been applied in New York 
to pierce the veil between corporations when affiliate or 
subsidiary corporations are used by a dominating parent 
corporation to engage in wrongful conduct. As stated by 
the U.S. District Court for the Southern District of New 
York in Trabucco v. Intesa Sanpaolo, S.p.A,

[u]nder New York Law, one corporation is considered 
to be mere alter ego when it “has been so dominated 
by . . . another corporation . . . and its separate iden-
tity so disregarded, that it primarily transacted the 
dominator’s business rather than its own.” . . . Then, 
the dominating corporation will be held liable for 
the actions of its subsidiary . . . Alter ego cases typi-
cally involve the determination of “which corporate 
parties may be cast in damages for the breach” of a  
contract. . . . In this analysis, control is the key.22 

The following are factors considered by the courts in 
New York in determining whether the alter ego doctrine 
should be used to pierce the veil between corporate enti-
ties.23 Again, no one factor is dispositive and “all need 
not be present to support a finding of alter ego status”:24 

•	the absence of corporate formalities such as issuance 
of stock, election of directors, etc.;

•	inadequate capitalization;
•	whether funds are put in and taken out of the cor-

poration for personal rather than corporate purpos-
es;

•	overlap in ownership, officers, directors and person-
nel;

•	common office space, address and telephone num-
ber for the corporate entities;

•	the amount of business discretion displayed by the 
allegedly dominated corporation;

•	whether the related corporations deal with the dom-
inated corporation at arm’s-length;

•	whether the corporations are treated as independent 
profit centers;

•	the payment or guarantee of debts of the dominated 
corporation by other corporations in the corporate 
group;

•	whether the dominating corporation in question 
uses property owned by the dominated corporation 
as if it were its own.

The N.Y. Court of Appeals was called upon to pierce 
the veil between corporations in ABM AMRO Bank N.V. 
v. MBIA Inc.,25 a case resulting from the deterioration of 
the world financial markets that began in 2007. There, 

Constructive fraud consists of the transfer of corporate assets without  
consideration in order to put assets beyond the reach of creditors.
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Substance Over Form
Moreover, in reviewing a request to pierce the corporate 
veil under the alter ego theory, New York courts will 
not place form over substance.36 The accounting treat-
ment of a transaction is not dispositive. A court will not 
permit accounting mechanisms to trump the facts and to 
be improperly used to shield assets from creditors, or to 
otherwise engage in wrongful conduct. Rather, the focus 
is not on the accounting treatment of a transaction, but on 
the reality of the actual conduct of the dominating busi-
ness owner or corporation, and whether the conduct is 
fraudulent or inequitable and has caused harm. 

Consider the following example: A judgment debtor is 
the owner of a business that he controls; the owner uses 
funds deposited in the corporate bank account for purely 
personal purposes and transfers corporate funds from that 
bank account to his wife for no consideration. In opposing 
the judgment creditor’s claim that the corporation and the 
owner are merely alter egos, the business owner relies on 
financial statements and tax returns showing that his use of 
corporate funds for personal purposes, as well as the trans-
fer of corporate funds to his wife, are treated as distributions 
of corporate earnings to the owner. Further assume, how-
ever, that in order to evade his judgment creditor, the owner 
never takes possession of the alleged corporate distribu-
tions by depositing the funds in his personal bank account. 
Focusing on the reality that the owner never had possession 
of the alleged distributions of income, which enabled him 
to evade his personal judgment creditor, a New York court 
will likely reject the judgment debtor’s accounting explana-
tion and hold that the owner and corporation are alter egos 
of each other and will pierce the veil of the corporation to 
prevent the owner from using the corporation to frustrate 
the rights of the judgment creditor.

Conclusion
With a certain literary flair, the U.S. Court of Appeals for the 
Second Circuit stated in Brunswick Corp. v. Waxman that the 
law in New York relative to piercing the corporate veil “is 
hardly as clear as a mountain lake in springtime.”37 One rea-
son for this statement is that equity is not an exact science. 
Considered “impossible to define completely,” equity has 
been described as a means to ameliorate “harsh or other-
wise undesirable effects resulting from a strict application of 
any particular rule of law.”38 In the context of corporations, 
a strict application of the law would leave a court without 
the ability to fashion a remedy when the corporate form 
is used to evade a judgment or some other obligation, or 
is otherwise abused at the expense of a third party. Fortu-
nately, however, settled notions of equity provide New York 
courts with the power to pierce the corporate veil in order 
to strike the proper balance between the laudable policy 
behind the legal fiction of the separate identity of a corpora-
tion and its owner, and the “need to protect those who deal 
with the corporation.”39 Although the burden of convincing 
a court to pierce the corporate veil is heavy, if that burden 

contributions were payable. After finding that both the 
union and non-union corporations were “alter egos of 
one another,” the court concluded that the non-union 
corporation was just as obligated as the union corpora-
tion under the CBA to pay the required contributions.28

Reverse Piercing
Courts traditionally pierce the corporate veil to hold a con-
trolling shareholder personally liable for a corporate debt. 
However, where the business entity and its controlling 
owner are alter egos, under the reverse-piercing doctrine 
the “piercing flows in the opposite direction and makes 
the corporation liable for the debt of the [owner].”29 As 
long as the required showing is made, “[t]he direction of 
the piercing [traditional or reverse] is immaterial.”30 “In 
both situations there is a disregard of the corporate form, 
and the controlling shareholders [or business owners] are 
treated as alter egos of the corporation and vice versa.”31 
In effect, since the business owner and the corporation are 
alter egos, they are merely two sides of the same coin.

Reverse-piercing has also been applied between cor-
porations to hold a subsidiary liable for the debts of its 
parent. While applying veil piercing in that context may 
not be common or traditional, as Judge Learned Hand 
wrote in 1929 in Kingston Dry Dock Co. v. Lake Champlain 
Transportation Co., “it would be too much to say that a 
subsidiary can never be liable for a transaction done in 
the name of a parent.”32 Under recent cases applying 
New York law, the courts have held that a creditor may 
“reach the subsidiary through its parent, or in other 
words, to collapse . . . the parent, into . . . the subsid-
iary.”33 Guided by the same “rules that govern straight 
veil piercing,” using reverse piercing a court may “hold a 
subsidiary liable for the debts of its parent.”34

The court’s description of reverse piercing among 
corporate entities in Miramax Film Corp. v. Abraham et 
al. is instructive. Noting that reverse piercing the veil of 
a dominated business entity to impose liability on the 
dominating entity may be “rare” but “appropriate in 
cases where the alter ego is being used as a ‘screen’ for 
the dominating entity,” the U.S. District Court for the 
Southern District of New York stated: 

If it is found that a shell corporation was used by 
a dominating entity as a means to commit a fraud 
or other wrongful act against a plaintiff, then the 
legal fiction of corporate separateness vanishes, and 
the dominating entity and the shell corporation are 
deemed a single unit. This would render the assets of 
the dominating entity and the shell corporation to be 
deemed one and the same.35

Put another way, since the dominating parent corpora-
tion and the dominated subsidiary are alter egos of each 
other, and since piercing between alter egos flows in both 
directions, the subsidiary is liable for the debts and con-
duct of the parent, just as the parent is held liable for the 
debts and conduct of the subsidiary.
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Introduction
Last issue’s column discussed the 
rules governing witnesses’s ability to 
make changes to their deposition tran-
script, and concluded with a recap of 
reasons that courts have approved to 
explain  changes to the testimony. This 
issue’s column discusses cases where 
courts have rejected the reasons prof-
fered to explain changes to deposition 
testimony.

“I Was Nervous”
In Ashford v. Tannenhauser,1 the plaintiff 
was injured in a fall from a ladder and 
testified at his deposition

that he used a straight, 10-foot-tall 
aluminum ladder to gain access 
to the shelf, which was 12 to 15 
feet above the ground. He fur-
ther indicated that the feet of the 
ladder were equipped with rub-
ber pads, and that there was no 
problem with either the feet or 
the pads. Before ascending the 
ladder, he made sure that the rub-
ber pads were flat on the ground, 
and that the ladder was stable 
and safe. The injured plaintiff fur-
ther testified that he climbed to 
the top of the ladder and that it 
“walked out [or] slid out from 
under [him]” as he prepared to 
place his left foot on the shelf. 
According to the injured plaintiff, 
his employer, North Shore Plumb-
ing Supply, Inc. (hereinafter North 
Shore), was the owner of the lad-
der. The injured plaintiff had “no 
idea” why the ladder slid out from 
under him.2

Thereafter, the plaintiff served an 
errata sheet that “radically changed 
much of his earlier testimony.”3 When 
the defendant moved for summary 
judgment, the trial court considered, 
inter alia, the errata sheet, and denied 
the motion. The Second Department 
reversed:

In his post-deposition errata 
sheet, the injured plaintiff radi-
cally changed much of his ear-
lier testimony, with the vague 
explanation that he had been 
“nervous” during his deposition. 
CPLR 3116(a) provides that a 
“deposition shall be submitted to 
the witness for examination and 
shall be read to or by him or her, 
and any changes in form or sub-
stance which the witness desires 
to make shall be entered at the 
end of the deposition with a state-
ment of reasons given by the 
witness for making them.” Since 
the injured plaintiff failed to offer 
an adequate reason for materi-
ally altering the substance of his 
deposition testimony, the altered 
testimony could not properly be 
considered in determining the 
existence of a triable issue of fact 
as to whether a defect in, or the 
inadequacy of, the ladder caused 
his fall. In the absence of the 
proposed alterations, the injured 
plaintiff’s deposition testimony 
was insufficient to raise a triable 
issue of fact with respect to the 
defectiveness or inadequacy of 
the ladder so as to warrant the 
denial of summary judgment.4

Ashford Followed in the  
Second Department
Citing Ashford, in 2014 the Second 
Department, in S.E.M. Security Sys-
tems, Inc. v. Earl Lorence Enterprises,5 
held:

[U]pon reargument, the Supreme 
Court properly adhered to its 
determination granting the plain-
tiff’s application to strike an errata 
sheet attached to the transcript of 
the deposition of the defendant [], 
since the defendant did not pro-
vide adequate reasons for the pro-
posed changes to his deposition 
testimony.6

Unfortunately, the S.E.M. court did 
not set forth the reasons proffered for 
the deposition changes.

The most recent Second Depart-
ment case citing Ashford is Horn v. 197 
5th Avenue Corp.,7 which reversed a 
trial court’s denial of summary judg-
ment on a record that included the 
changes made by the plaintiff to her 
deposition transcript, holding that “the 
plaintiff failed to provide an adequate 
reason for the numerous, critical, sub-
stantive changes she sought to make in 
an effort to materially alter her deposi-
tion testimony.”8

Given the facts in Horn, it is an 
uphill struggle to argue that the depo-
nent’s changes to the deposition tran-
script should have been given cre-
dence by the trial court:

The plaintiff commenced this 
action against the defendants to 
recover damages for injuries she 
sustained when she allegedly 
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Third Department Cites Ashford, 
but Follows Cillo
In Lieblich v. Saint Peter’s Hospital of 
the City of Albany,10 the defendants 
appealed from a trial court order that 
denied the plaintiff’s motion to strike 
the errata sheet submitted by a nurse 
employed by the defendant hospital, 
but granted the branch of the motion 
requesting a further deposition of the 
witness based upon the changes made 
to her transcript:

[A]lthough Hassel appears to have 
been deposed without incident, an 
issue subsequently arose regarding 
the errata sheet to her deposition, 
wherein Hassel made several sub-
stantive changes to the testimony 
given during the course of her 
deposition.11

* * *
[W]ith respect to the issue of the 
errata sheet, CPLR 3116(a) pro-
vides, in relevant part, that “any 
changes in form or substance which 
the witness desires to make shall 
be entered at the end of the deposi-
tion with a statement of the rea-
sons given by the witness for mak-
ing them.” Here, although there 
is no question that Hassel made 
significant, substantive amend-
ments to her examination before 
trial testimony, “a witness may 
make substantive changes to his or 
her deposition testimony provided 
the changes are accompanied by a 
statement of the reasons therefor.” 
Based upon our review of Has-
sel’s errata sheet and the notations 
contained upon the relevant pages 
of her deposition testimony, we 
are satisfied that an appropriate 
statement of the reasons for such 
changes was provided. According-
ly, Supreme Court did not abuse its 
discretion in refusing to strike the 
errata sheet. That said, Supreme 
Court also appropriately deter-
mined that, given the magnitude 
of Hassel’s changes, plaintiff was 
entitled to conduct a further depo-
sition of her.12

Unfortunately, Lieblich also fails to 
set forth the reasons offered by the 

tripped and fell over a sidewalk 
cellar door adjacent to the defen-
dants’ property at 197 Fifth Avenue 
in Brooklyn. However, at her depo-
sition, the plaintiff repeatedly testi-
fied in great detail that she tripped 
and fell at 140 Fifth Avenue, a 
location which was approximately 
two to three blocks away and on 
the other side of the street from the 
defendants’ property. The plaintiff 
thoroughly described the route she 
took and the direction and distance 
she traveled that brought her to 
the site of her accident, as well as 
the name and address of the busi-
ness at 140 Fifth Avenue where she 
fell. Moreover, she testified that 
she confirmed the address of the 
location by visiting the site of her 
accident a few days later, at which 
time she wrote down the address, 
and she circled on a photograph of 
the cellar door at 140 Fifth Avenue 
the spot on which she claimed to 
have tripped.

Notwithstanding the detailed, 
consistent, and emphatic nature 
of the plaintiff’s deposition tes-
timony regarding the location of 
her accident, she subsequently 
executed an errata sheet contain-
ing numerous substantive “correc-
tions” which conflicted with vari-
ous portions of her testimony and 
which sought to establish that she 
actually fell at 197 Fifth Avenue, 
not 140 Fifth Avenue. The only 
reason proffered for these changes 
was that, prior to her deposition, 
she was shown photographs of 
140 Fifth Avenue that mistakenly 
had been taken by an investiga-
tor hired by her attorney, and that 
she thereafter premised her tes-
timony on her accident having 
occurred at the location depicted 
in those photographs. The defen-
dants Li Xing Hellen Weng and 
Sun Luck Restaurant, Inc., moved, 
and the defendant 197 5th Avenue 
Corp. separately moved, to strike 
the errata sheet and for summary 
judgment dismissing the com-
plaint insofar as asserted against 
each of them.9

deponent for her deposition changes. 
As authority for its holding permit-
ting the deposition changes, the Third 
Department cited a First Department 
decision, Cillo v. Resjefal Corp.,13 which 
permitted “substantive” changes that 
were accompanied by a statement of 
the reason for the changes:

Defendant’s motion to strike plain-
tiffs’ amended errata sheets or for 
further depositions was properly 
denied since a witness may make 
substantive changes to his or her 
deposition testimony provided 
the changes are accompanied by a 
statement of the reasons therefor. 
Plaintiffs’ amended errata sheets 
are accompanied by such a state-
ment. The changes raise issues of 
credibility that do not warrant fur-
ther depositions but rather should 
be left for trial.14

The Third Department cited Ash-
ford, but after the signal “compare.”

An Issue of Credibility
Cillo’s determination that the deposi-
tion changes “should be left for trial” 
was followed by the Second Depart-
ment in two cases decided before Ash-
ford.

The first case citing Cillo was Wil-
liams v. O & Y Concord 60 Broad Street 
Co.:15

We further note that the conflict 
between the original deposition 
testimony of the appellant’s presi-
dent and the correction sheet raises 
an issue of credibility which may 
not be resolved on a motion for 
summary judgment.16

The same holding is found in Surdo 
v. Albany Collision Supply, Inc.17

The First Department also cited 
Cillo in Marcano v. Calvary Hospital:18

The existing record presents a 
triable issue as to whether any 
spoliation of evidence actually 
occurred, and that issue should 
be submitted to the jury at trial 
(see PJI 1:77, 1:77.1 [2004]). In this 
regard, we note that, if Evelyn’s 
correction of his deposition testi-
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3.	  Id. at 736.

4.	  Id. at 736–37 (citations omitted).

5.	  120 A.D.3d 1211, 1215 (2d Dep’t 2014).

6.	  Id. at 1215 (citation omitted).

7.	  123 A.D.3d 768 (2d Dep’t 2014).

8.	  Id. at 770.

9.	  Id. at 769–70.

10.	  112 A.D.3d 1202 (3d Dep’t 2013).

11.	  Id. at 1203.

12.	  Id. at 1205–06 (citations omitted).

13.	  295 A.D.2d 257 (1st Dep’t 2002). Cillo was 
discussed in the last issue’s column.

14.	  Id. at 257 (citations omitted)

15.	  304 A.D.2d 570 (2d Dep’t 2003).

16.	  Id. at 571 (citations omitted).

17.	  8 A.D.3d 655 (2d Dep’t 2004) (“In any event, 
the conflict between Salmieri’s original deposition 
testimony and his correction raised an issue of 
credibility which could not be resolved on a motion 
for summary judgment (citations omitted).”).

18.	  13 A.D.3d 109 (1st Dep’t 2004).

19.	  Id. at 110–11 (citations omitted).

apparently did not seek. Finally, 
under the circumstances, we deem 
it appropriate to exercise our dis-
cretion to excuse any brief untime-
liness in the correction of Evelyn’s 
testimony, or in the submission of 
the statement of reasons for such 
correction.19

Conclusion
Ashford and Cillo represent two dis-
tinct approaches to the admissibility of 
deposition corrections that, ultimately, 
hinge on the court’s role in assessing 
credibility.

Next issue’s column will discuss 
this tension as well as another com-
mon scenario where courts make what 
are, for all intents and purposes, cred-
ibility determinations.	 n

1.	  108 A.D.3d 735 (2d Dep’t 2013).

2.	  Id. at 735–36.

mony is credited, it follows that 
no spoliation occurred, since a 
tape not showing any part of 
the subject incident would not 
constitute “matter material and 
necessary in the prosecution or 
defense of [this] action.” It is for 
the jury to determine, after being 
appropriately instructed, whether 
Evelyn’s correction of his testi-
mony (which does not appear to 
be patently false) is credible, and, 
if the correction is found not cred-
ible, to determine the inferences to 
be drawn from that finding. While 
the point is not determinative, we 
note that whether the incident 
would have been captured from 
the camera’s vantage point is a 
matter that apparently could have 
been ascertained by an inspection 
of the premises, which plaintiffs 
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By John J. Brunetti

In a 2014 opinion, the N.Y. Court of Appeals observed: 
“This appeal illustrates the confusion attendant to 
the proper legal characterization of a contempt deter-

mination under our Judiciary Law. That confusion is 
compounded when, as in the case before us, a defendant 
is also prosecuted for criminal contempt under the Penal 
Law. The opinions of the City Court and County Court, 
as well as the arguments propounded by the People 
and defendant, illustrate the challenges faced by those 
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seeking to bring coherence to this area of the law.” This 
article will set forth the rules applicable to criminal con-
tempt under the N.Y. Judiciary Law and conclude with a 
discussion of how a 2014 Court of Appeals decision has 
changed the criminal contempt landscape. 

The Two Different Types of Judiciary Law Contempt
There are two types of Judiciary Law contempt: criminal 
contempt under § 750 of the Judiciary Law and civil con-
tempt under § 753 of the Judiciary Law. 
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Although the same act may be punishable as both a 
civil and a criminal contempt, the two types of con-
tempt serve separate and distinct purposes. A civil 
contempt is one where the rights of an individual 
have been harmed by the contemnor’s failure to obey 
a court order. Any penalty imposed is designed not to 
punish but, rather, to compensate the injured private 
party or to coerce compliance with the court’s man-
date or both. A criminal contempt, on the other hand, 
involves an offense against judicial authority and is 
utilized to protect the integrity of the judicial process 
and to compel respect for its mandates.8 

Limitation on Civil Contempt/No Limitation on 
Criminal Contempt
Civil contempt is limited to civil actions or proceedings: 
“A court of record has power to punish, by fine and 
imprisonment, or either, a neglect or violation of duty, or 
other misconduct, by which a right or remedy of a party to a 
civil action or special proceeding, pending in the court may 
be defeated, impaired, impeded, or prejudiced.”9

Civil contempt proceedings are initiated not to pun-
ish, but to compensate the prevailing civil party or to 
coerce compliance with the order/judgment won by 
the prevailing civil party.10 Civil contempt is litigant-
initiated,11 and there is no discretion – a court’s order 
of refusal to grant a civil contempt motion may be 
appealed and reversed.12

Criminal contempt is not limited to criminal cases. The 
term “criminal contempt” is misleading because a finding 
of criminal contempt under the Judiciary Law may be 
entered in any criminal or civil action or proceeding. 
Criminal contempt is judge-initiated (although a party 
may request that the court initiate it). The judge has the 
discretion to institute the proceeding. That makes sense 
since its purpose is to vindicate the authority of the court 
and engender respect for its orders, not to provide a rem-
edy to a litigant as is the case with civil contempt. 	 

Willfulness Required for Criminal Contempt,  
Not Civil Contempt
Criminal contempt requires proof of willful disobedience 
of a lawful mandate while civil contempt requires merely 
disobedience of a lawful mandate. Despite some case law 
suggesting that civil contempt requires a lesser degree 
of willfulness, even at the Court of Appeals level,13 the 
law is clear that “‘willful’ disobedience is a criminal con-
tempt, while a mere disobedience, by which the right of a 
party to an action is defeated or hindered, is treated oth-
erwise”14 and “the mere act of disobedience, regardless of 
its motive, is sufficient” for civil contempt.15

All Courts, Including Justice Courts, Have  
Contempt Powers
Contempt powers may be exercised by all courts of 
record defined in Judiciary Law § 2, plus all city,16 dis-
trict17 and justice courts.18 

Conduct Constituting Judiciary Law Criminal Contempt
In People v. Sweat,1 the Court noted:

[A] court may hold a person in criminal contempt 
for “[d]isorderly, contemptuous, or insolent behavior, 
committed during its sitting, in its immediate view 
and presence, and directly tending to interrupt its pro-
ceedings, or to impair the respect due to its authority”;  
“[b]reach of the peace, noise, or other disturbance, 
directly tending to interrupt its proceedings”; “[w]ilful 
disobedience to its lawful mandate”; “[r]esistance wil-
fully offered to its lawful mandate”; “[c]ontumacious 
and unlawful refusal to be sworn as a witness; or, after 
being sworn, to answer any legal and proper inter-
rogatory”; “[p]ublication of a false, or grossly inaccurate 
report of its proceedings [except] a court [cannot] pun-
ish as a contempt, the publication of a true, full, and fair 
report of a trial, argument, decision, or other proceeding 
therein”; or “[w]ilful failure to obey any mandate, pro-
cess or notice issued pursuant to articles sixteen, seven-
teen, eighteen, eighteen-a or eighteen-b of the judiciary 
law . . . or subjection of an employee to discharge or 
penalty on account of his absence from employment by 
reason of jury or subpoenaed witness service.”2

Punishment for Criminal Contempt
Jail
Punishment for criminal contempt may not exceed 
imprisonment for 30 days (three months for violation 
of an order of priotection under the N.Y. Criminal Pro-
cedure Law).3 Consider the anomaly: Under Judiciary 
Law § 774(1), a court may order that a civil contemnor be 
imprisoned for up to six months (willfulness not required) 
while a criminal contemnor (willfulness required) may 
only be jailed for 30 days. That is why the First Depart-
ment once termed the civil contempt penalty provision 
to be “aberrant and extraordinary” so as to require that it 
be interpreted “to bring it into conformity with the rest of 
the contempt statute.”4

Good Time on Jail Term
The allowance of one-third time off for good behavior for 
a person found to have engaged in contumacious conduct 
will apply, unless there is a purgation clause in the man-
date of commitment.5

Fine
The maximum fine permitted is $1,000.6

Other Penalties
Community service may not be ordered under Judiciary 
Law § 751.7 

The Three Main Differences Between Criminal and 
Civil Contempt
Rationale for Court’s Exercise of Contempt Powers
The Court of Appeals once explained the distinction 
between civil and criminal contempt as follows: 
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the court’s lawful mandate is in writing.26 More recent 
Court of Appeals precedent indicates otherwise. 

In Brostoff v. Berkman,27 decided in 1992, the Court 
upheld the criminal contempt adjudication of an assistant 
district attorney (ADA) who refused to obey the order 
of a judge presiding at a calendar call, when the judge 
ordered him to leave the well area of the courtroom. The 
Court upheld the adjudication of summary contempt 
because the ADA “willfully refused to exit the well area 
after an explicit and unambiguous judicial order to do 
so (Judiciary Law § 750[A][3], [4]).” This makes sense 
because it allows the court to issue a valid verbal order 
directing a witness to answer a particular question and to 
punish a juror for concealment in responding to questions 
by the prosecutor.28

Lawful Mandate – One Not Void on Its Face
As noted earlier, in State of New York v. Congress of Racial 
Equality, the court stated that if a court has jurisdiction 
and its order is not void on its face, then the order must 
be obeyed; obedience is required, whatever the ultimate 
outcome.29

Lawful Mandate Must Be Clear and Unambiguous
In order to support a criminal or civil contempt finding, 
the order alleged to have been violated must be clear 
and unambiguous.30 In attempting to address the issue 
of degrees of contempt, the Fourth Department once 
observed that “[w]here the terms of the order are vague 
or indefinite with respect to whether a particular action 
was required or prohibited, a finding of willful disobedi-
ence is, of course, less likely.”31 That assertion is mislead-
ing because, if an order is vague, it will never be a basis 
for civil or criminal contempt since the Court of Appeals 
requires a clear and unequivocal order in civil as well as 
criminal contempt.32

Service of the Mandate Alleged to Have  
Been Violated 
Except for those cases where a verbal mandate is autho-
rized because it is issued in the courtroom, the contemnor 
must be properly served with the mandate, which usu-
ally means, in accordance with CPLR 308, whether the 
mandate be a subpoena or other court order. Note, how-
ever, that there is a 1905 Court of Appeals case33 and a 
2006 Third Department case that both suggest that actual 
knowledge of the existence and contents of the mandate 
may be sufficient to support a criminal contempt adjudi-
cation in unique circumstances.34 

The Two Methods of Adjudication for  
Criminal Contempt
The statute provides that criminal contempt “committed 
in the immediate view and presence of the court, may be 
punished summarily; when not so committed, the party 
charged must be notified of the accusation, and have a 

The Collateral Bar Rule
The collateral bar rule applies to criminal contempt under 
the Judiciary Law. The rule states: 

[A]n order of the court must be obeyed, no matter how 
erroneous it may be, so long as the court is possessed 
of jurisdiction and its order is not void on its face. This 
requirement of obedience to the lawful mandate of the 
court obtains even though it is afterwards held that the 
order was erroneous or improvidently made or grant-
ed by the court under misapprehension or mistake.19 

Said another way, it is not up to a citizen to determine the 
validity of the court’s order and then decide to disobey 
it. This rule is intended to foster respect for orders of 
the court so as to encourage appeals from invalid orders 
rather than outright defiance of them. Nevertheless, the 
rule has exceptions. 

The rule does not apply where there are no adequate 
or other appropriate review procedures available to chal-
lenge the order. Nor does the rule apply where a person 
is required by the order to irretrievably surrender a con-
stitutional right. For example, the validity of a court’s 
order directing a witness to answer a question which the 
witness claims would incriminate him may be challenged 
in the contempt proceeding. 

Whether the collateral bar rule applies to Penal Law 
contempt prosecutions is an unsettled question. Two 
Appellate Division opinions suggest that it may,20 while 
one Court of Appeals decision suggests that the validity 
of an order may be challenged via a motion to dismiss 
after a criminal contempt prosecution has been insti-
tuted.21 

Jeopardy Consequences of a Judiciary Law Criminal 
Contempt Adjudication 
Notwithstanding all of the non-criminal attributes of 
Judiciary Law criminal contempt, and despite a Penal 
Law provision to the contrary,22 U.S. Supreme Court and 
Court of Appeals case law hold that, to the extent the 
Penal Law purports to allow prosecution and punish-
ment after punishment for the same conduct has been 
imposed pursuant to the Judiciary Law, it is violative of 
double jeopardy.23 Double jeopardy bars such a subse-
quent prosecution, unless there is a defect in the Judi-
ciary Law contempt proceeding resulting in a vacatur 
of the adjudication.24 Also note that a criminal contempt 
adjudication that is not followed by the actual imposi-
tion of punishment will not bar a subsequent Penal Law 
prosecution.25 

Requirements for a Valid Adjudication  
When Criminal Contempt Is Violation of  
Lawful Mandate
Lawful Mandate Defined
Older cases reason that since a mandate is defined in the 
General Construction Law § 28-a as a “writ, process or 
other written direction,” there can be no contempt unless 



NYSBA Journal  |  May 2015  |  23

court’s] adjudicatory functions and [will not] reflect bias 
against [the accused] but rather a reasonable view of 
the nature of the case” and since the court ordinarily is 
able “to reach its decision based solely on the evidence 
presented at the hearing.”44

The Need for a Hearing/Conducting the Hearing
A person accused of criminal contempt enjoys procedural 
rights akin to those of a Penal Law criminal defendant. 
Therefore, entry of a default judgment in a criminal con-
tempt case would not be permissible. There must always 
be a hearing in a criminal contempt proceeding on notice 
unless the contemnor waives a hearing. Also, since a 
criminal contempt proceeding is initiated sua sponte, there 
is no moving party to subpoena witnesses and ask ques-
tions. If the contempt was based entirely on out-of-court 
conduct, the court must proceed with caution to avoid 
acting in a prosecutorial role45 or recuse itself.

Case Law Requirements for Valid Summary Criminal 
Contempt Adjudication
Introduction
By its terms, the criminal contempt statute allows the 
extreme measure of summary adjudication without 
notice or hearing whenever the offending conduct is com-
mitted in the immediate view and presence of the court.46 
Yet, there are additional “laws” established by appellate 
rulings and Appellate Division rules based upon them.47 
Taken together, the statute and case law establish five 
necessary components to any valid summary criminal 
contempt adjudication: 
1.	 conduct violating Judiciary Law § 750(A) – usually 

disruption or refusal to testify, but sometimes  
disobedience of mandate;

2.	 in the immediate view and presence of the court; 
3.	 after a warning wherever possible;
4.	 under circumstances which made resort to summary 

adjudication necessary; and
5.	 an opportunity for the contemnor to speak in  

mitigation.

A Violation of Judiciary Law § 750
The three most common types of contempt where the 
summary power may properly be resorted to are: (1) 
disorderly, contemptuous, or insolent behavior directly 
tending to interrupt its proceedings, or to impair the 
respect due to its authority; (2) willful violation of a law-
ful mandate; and (3) contumacious and unlawful refusal 
to be sworn as a witness or, after being sworn, to answer 
any legal and proper interrogatory. 

The “Immediate View and Presence” Requirement 
Section 751(1) grants the court the power to punish 
contempt summarily for any violation of § 750(A) of the 
Judiciary Law. Thus, in some respects, the words “in its 
immediate view and presence” contained in subdivision 

reasonable time to make a defense.”35 Thus, there are two 
different procedures pursuant to which an adjudication 
of criminal contempt may be made: 
1.	 Summary.
2.	 After notice with hearing. 

Case Law Requirements for a Valid Criminal  
Contempt Adjudication on Notice With a Hearing
Personal Jurisdiction
When the alleged contumacious conduct does not occur 
within the immediate view and presence of the court, the 
mandated procedure is to notify the putative contem-
nor.36 The criminal contempt statute does not provide 
any type of procedure to satisfy the notice requirement, 
but case law does: “Where a court commences a criminal 
contempt proceeding against an alleged contemnor based 
on his willful disobedience of the court’s lawful mandate, 
the failure to personally serve the alleged contemnor 
with notice of the proceeding is a jurisdictional defect.”37 
Service pursuant to CPLR 308(2) (suitable age plus mail) 
is sufficient.38 Service by regular mail39 and by fax40 are 
both insufficient.

Bail Orders
There does not appear to be any authority under which a 
person may be held in lieu of bail with or without a purge 
clause prior to a hearing on a charge of criminal contempt 
under § 750(A) of the Judiciary Law held pursuant to § 
751 of the Judiciary Law. 

Procedural Rights of the Contemnor –  
Criminal Contempt
In 1970 the Fourth Department said the following and 
it appears to still be good law: “In criminal contempts, 
as in criminal cases, the presumption of innocence 
obtains. Proof of guilt must be beyond reasonable 
doubt and the defendant may not be compelled to be a 
witness against himself. . . . Due process of law requires 
that the accused should be advised of the charges 
against him and have a reasonable opportunity to meet 
them by way of defense or explanation with the assis-
tance of counsel and the right to call witnesses. . . . We 
also recognize as fundamental in a proceeding of this 
nature the right to be confronted by the accuser and to 
cross-examine him.”41 The First and Second Depart-
ments rules require similar procedures.42

Disqualification of Judge 
In criminal contempt cases, the judge initiates the 
proceeding, but since name-calling and disruption in 
the court’s presence is punishable summarily, the cir-
cumstances where recusal may be required are usually 
limited to criminal contempt on notice cases.43 In such 
case, it may be difficult for the accused to demonstrate 
grounds for recusal since any “pre-hearing comments 
[will be viewed as] based on facts learned through [the 
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be “advised that he [is] in peril of being adjudged in 
contempt, to offer any reason in law or fact why that 
judgment should not be pronounced.”57 The warning 
also supports a conclusion of willfulness if the contempt 
persists thereafter. 

When it comes to the use of profanity, however, a 
warning is not required where there is “‘flagrant and 
offensive’ misbehavior so as to obviate the need for any 
warning that the conduct is deemed contumacious.”58

Opportunity to Speak in Mitigation Before  
Punishment Is Imposed
Whether the contempt be punished summarily or on 
notice with hearing, the court may not impose punish-
ment unless it first provides the contemnor an opportu-
nity to make a statement in his defense or in extenuation 
of his conduct.59

The Statutory Requirement of a Mandate  
of Commitment
Whether the contempt be punished summarily or on 
notice with hearing, the next required step for a valid 
criminal contempt adjudication is preparation and execu-
tion of a mandate of commitment. Judiciary Law § 752 
provides that when a person is committed for criminal 
contempt in accordance with § 751 for violating a provi-
sion of § 750, the “particular circumstances of his offense 
must be set forth in the mandate of commitment.” “It is 
well settled that no review may be had of a contempt cita-
tion which has not been reduced to writing.”60 Note that 
the fact that the contemnor was warned, where required, 
must be recited in the mandate. If the warning recitation 
is omitted, the mandate is defective.61 A failure to execute 
a full and complete mandate of commitment requires that 
the contempt adjudication be reversed as defective and 
dismissed if challenged.62 

Purgation of Judiciary Law Criminal Contempt
Purgation of criminal contempts is within the discre-
tion of the judge. Thus, when a court reporter cited for 
contempt prepared the transcript that the judge had 
ordered her to prepare, but only in response to having 
been served with an order to show cause, she was still 
properly found in contempt. The Appellate Division 
stated, “there is no right, as such, to a ‘purge order.’ 
Rather, whether a contempt should go unpunished, and, 
if so, on what conditions, is a matter entirely within the 
discretion of the court.”63 In the situation where a wit-
ness has refused to testify and has been properly found 
in summary criminal contempt, but the proceeding at 
which he refused is still ongoing, the opportunity to 
purge the contempt may be granted.64 On the other 
hand, a contemnor who, for example, is punished for 
disrupting a court proceeding may be less likely to be 
offered an opportunity to purge for two reasons: (1) the 
damage has been done; and (2) if the judge did things 

(1) of § 750(A) are superfluous because any conduct pro-
scribed by § 750(A) in its seven subdivisions, if commit-
ted in the immediate view and presence of the court, may 
be punished summarily in accordance with § 751 of the 
Judiciary Law.48

The Necessity for an Immediate Adjudication
The rationale for empowering a court to resort to such 
an extreme sanction as summary adjudication is “the 
need for the preservation of the immediate order in the 
courtroom which justifies the summary procedure – one 
so summary that the right and need for an evidentiary 
hearing, counsel, opportunity for adjournment, refer-
ence to another judge, and the like, are not allowable 
because it would be entirely frustrative of the mainte-
nance of order.”49 Therefore, while the statute reads as 
though a court may always hold a person in summary 
criminal contempt and impose immediate punishment 
for contumacious conduct occurring in its immediate 
view and presence, case law requires an “immedi-
ate problem of order” which justifies dispensing with 

“more relaxed proceedings . . . , including if appropriate, 
referral to another judge for determination.”50 Thus, the 
use of summary power has been found improper both 
where the judge adjudicated an attorney for contempt, 
but waited until end of trial to impose punishment,51 
and where the judge adjudicated a witness in contempt 
for taking the stand while wearing a T-shirt which read: 
“If assholes could fly this place would be an airport.”52

However, case law should not be read to mean that 
a trial need be ongoing in order to make the use of the 
summary power necessary. The use of the summary 
power has been approved when a court was in the midst 
of a calendar call involving numerous cases53 and when 
a lawyer refused to vacate the well of the courtroom.54

There is one 2006 First Department case which upheld 
the court’s summary contempt adjudication of a prospec-
tive juror the day after the contemptuous behavior, and 
imposition of punishment 16 days later.55 The case is sui 
generis and should be relied upon with caution for the 
reasons discussed in the endnote.56 

A Warning Whenever Possible
Another judicial overlay upon the statutory law of crimi-
nal contempt is that, whenever possible, the contemnor 

Civil contempt proceedings  
are initiated not to punish,  

but to compensate the  
prevailing civil party  

or to coerce compliance.
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ly and specifically prescribing the punishment to be 
inflicted’ (Judiciary Law § 755).”71 Section 755 is (or at least 
used to be) limited to contempt arising in civil cases.

The Court: The intermediate appellate court’s conclu-
sion that punishment was “tantamount to time served . . .  
is at odds with the language of the Judiciary Law, which 
states that the order must set forth the punishment 
‘plainly and specifically’ (Judiciary Law § 755).”72 Section 

755 is (or at least used to be) limited to contempt arising in civil 
cases. The requirement of a mandate of commitment for crimi-
nal contempt is found in § 752 – the criminal contempt statute.

The Court: “To find a punitive sentence under section 
755 where none was imposed we would also have to 
ignore the record, which indicates that the judge did not 
order defendant’s confinement as punishment for defen-
dant’s contempt.”73 It would have been impossible for the 
Court to have found a punitive sentence under § 755 because  
§ 755 is a remedial statute limited to civil cases. 

The Court: “The absence of compliance with this 
central requirement of section 755 [order setting forth 
punishment] supports our conclusion that County Court 
did not summarily adjudicate and punitively sentence 
defendant in criminal contempt under the Judiciary 
Law.”74 Section 755 is (or at least used to be) limited to con-
tempt arising in civil cases. The requirement of a mandate of 
commitment for criminal contempt is found in § 752 – the 
criminal contempt statute.

The Court’s Addition to the Rationale for  
Criminal Contempt – With Comments
The Court: “The court’s statements to defendant, his 
counsel and the People establish that ‘the character and 
purpose’ of the contempt determination, and defendant’s 
confinement during the course of his brother’s criminal 
trial, was remedial.”75 The rationale for the use of criminal 
contempt is to vindicate the court’s authority and engender 
respect for its orders, not to coerce obedience to them or provide 
a remedy to a litigant. When a court uses contempt to provide 
a remedy, it is using civil contempt, yet civil contempt was not 
available in the criminal case on trial because civil contempt is 
limited by statute to civil cases. 

The Court’s Creation of a New Procedure
By citing civil contempt statutes and by finding civil con-
tempt’s rationale (remediation) applicable to a criminal 

correctly, the contemnor has already enjoyed the oppor-
tunity to speak in mitigation.

Appellate Review of Judiciary Law Criminal  
Contempt Adjudications
Summary Adjudications – Criminal Contempt
For summary adjudication in the immediate view and 
presence of the court, Article 7865 and Habeas Corpus66 
are proper remedies. 

Non-Summary Criminal Contempt
Remedies include Habeas and Article 78, but also, 
depending upon the case, direct appeal with the same 
caption.67

How a 2014 Court of Appeals Decision Changed the 
Criminal Contempt Landscape
As has been repeated ad nauseum in this article, criminal 
contempt is set forth in §§ 750, 751 and 752 of the Judi-
ciary Law. Civil contempt begins at § 753, is expressly 
limited by statute to civil cases and its purpose is reme-
dial, i.e., to assist the party either in reaping the benefit 
of an order it has won or in making its case. The Court of 
Appeals ruling in People v. Sweat68 has changed all that. 

Mr. Sweat was charged in city court with Criminal 
Contempt in the Second Degree, under Penal Law § 
215.50(4), for refusing to testify in his brother’s county 
court trial. He argued that county court’s finding that 
he was in contempt of court and his remand to jail for 
the remainder of the trial constituted a punishment for 
the same act and barred his subsequent punishment 
under double jeopardy case law, discussed earlier. The 
Court of Appeals rejected his claim because it found 
that he was never “punished.”69 The Court was correct 
and could have left it at that, but went on to change 
the criminal contempt landscape by recognizing a new 
procedure (“conditional contempt”) and a new rationale 
for criminal contempt (“remediation”), neither of which 
had theretofore found any place in Judiciary Law crimi-
nal contempt jurisprudence. The Court did so, citing 
civil contempt statutes in what could only have been a 
criminal contempt case since the contempt did not arise 
in a civil case. 

The Court’s Reliance on Civil Contempt Statutes – 
With Comments
The Court: “The Judiciary Law permits a court to punish 
for ‘criminal’ or ‘civil’ contempt in a summary proceed-
ing (see Judiciary Law §§ 754, 755).”70 Section 754 expressly 
provides that §§ 750, 751 and 752 do not apply to civil con-
tempt. Section 755 only applies in civil contempt. Section 751 
is the statute that authorizes summary punishment in criminal 
contempt cases. 

The Court: “For a court to summarily punish con-
tempt, our Judiciary Law requires issuance of an order 
‘stating the facts which constitute the offense’ and ‘plain-

Criminal contempt  
requires proof of willful  

disobedience of  
a lawful mandate.
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case, the Court recognized a new procedure previously 
unknown to New York criminal contempt jurisprudence: 
subjecting a recalcitrant witness-contemnor to “[c]ondi-
tional imprisonment [] for the remedial purpose of com-
pelling [the witness’] testimony.”

Hindsight is 20/20. Nevertheless, it is worth noting 
that when Mr. Sweat balked at testifying, the prosecutor 
said, “We’ll ask that [Mr. Sweat] be cited for civil con-
tempt and confined until he agrees to testify or until the 
end of the proceeding, and also we’ll charge him with 
criminal contempt for refusing to be sworn and testify.” 
Civil contempt was then limited to civil proceedings, so 
the request should have been rejected, and, since there 
was no doctrine of “conditional imprisonment” at the 
time, there was no legal authority that supported the 
prosecutor’s request or the court’s order that accom-
modated it. The only contempt available was criminal 
contempt, and the only rationale for its exercise would 
have been to vindicate the court’s authority and engender 
respect for its orders – not provide a remedy to one of the 
parties. The trial judge could have punished the contem-
nor with a jail term of up to 30 days and allowed purga-
tion under the then-existing state of the law.76 Instead, the 
course chosen has resulted in a new procedure and new 
rationale for the use of criminal contempt. This was a sur-
prising development since it has been Court of Appeals’s 
contempt doctrine since 1886 that common law power to 
punish criminal contempt was superseded and intention-
ally restricted by enactment of the first criminal contempt 
statute.77 The legislative goal of the first statute was con-
finement of the court’s power within “definite and fixed 
rules,”78 which may not be “extended in the least degree 
beyond the limits which have been imposed by statute.”79 
Sweat has changed all that. 	 n

1.	  24 N.Y.3d 348 (2014).

2.	  Id. at 354 (citations omitted). See N.Y. Judiciary Law § 750(A)(1)–(7) 
(Jud. Law).

3.	  Jud. Law § 751.

4.	  N.A. Dev. Co. v. Jones, 99 A.D.2d 238 (1st Dep’t 1984).

5.	  Correction Law § 804-a. 

6.	  Jud. Law § 751.

7.	  Data-Track Account Serv. Inc. v. Lee, 17 A.D.3d 1115, 1117 (4th Dep’t 
2005). 

8.	  Dep’t of Envtl. Prot. of City of N.Y. v. Dep’t of Envtl. Conservation of 
State of N.Y., 70 N.Y.2d 233, 239 (1987).

9.	  Jud. Law § 753(A) (emphasis added). 

10.	  McCormick v. Axelrod, 59 N.Y.2d 574, 583 (1983).

11.	  See Eaton v. Eaton, 46 A.D.3d 1432 (4th Dep’t 2007), where a court 
was said to have issued a civil contempt citation sua sponte resulting in a 
30-day sentence without a purgation clause, which tends to indicate that 
it was really a criminal contempt.

12.	  Sibersky v. Winters, 42 A.D.3d 402 (1st Dep’t 2007).

13.	  Dep’t of Envtl. Prot. of City of N.Y., 70 N.Y.2d at 240 (“To be found 
guilty of Criminal Contempt, the contemnor usually must be shown 
to have violated the order with a higher degree of willfulness than is 
required in a Civil Contempt proceeding”).

14.	  People ex rel. Negus v. Dwyer, 90 N.Y. 402 (1882). 



NYSBA Journal  |  May 2015  |  27

66.	  People ex rel. Constantino v. Lorey, 28 A.D.3d 1041 (3d Dep’t 2006).

67.	  See, e.g., Clark v. Zwack, 40 A.D.3d 1224, 1226 (3d Dep’t 2007) (“Ini-
tially, we note that petitioner is correct that a direct appeal from Family 
Court’s order is permissible here inasmuch as he was not punished sum-
marily.”).

68.	  People v. Sweat, 24 N.Y.3d 348 (2014).

69.	  Id. at 359 (“Upon the record before us, we conclude that County 
Court did not summarily adjudicate and impose a punitive sentence upon 
defendant for criminal contempt under the Judiciary Law. County Court’s 
statements and conduct, as well as its lack of compliance with applicable 
sections of the law, persuade us that it did not impose punishment for 
criminal contempt under any statutory authority to do so.”).

70.	  Id. at 354–55.

71.	  Id. at 359.

72.	  Id.

73.	  Id. at 360.

74.	  Id. 

75.	  Id. at 359.

76.	  See Additional Jan. 1979 Grand Jury of Albany Supreme Court, 84 A.D.2d 
588.

77.	  People ex rel. Munsell v. Court of Oyer & Terminer, 101 N.Y. 245 (1886) 
(“Necessarily the common law power was very broad and vested large 
discretion in the courts. These became in some instances both accuser 
and judge, and this was especially so where the contempt was of a public 
nature, and no private person stood as complainant and sufferer. When 
the Revised Statutes were enacted an evident effort was made to codify 
the law of contempt and bring it within definite and fixed rules.” (emphasis 
added)).

78.	  People ex rel. Munsell, 101 N.Y. at 249. 

79.	  Rutherford v. Holmes, 5 Hun 317, 319 (N.Y. Sup. Ct. Gen. Term 1875), 
aff’d, 66 N.Y. 368 (1876). 

41.	  State Univ. of N.Y. v. Denton, 35 A.D.2d 176 (4th Dep’t 1970). For an 
excellent discussion of this issue see Kuriansky v. Azam, 151 Misc. 2d 176 
(Sup. Ct., Kings Co. 1991).

42.	  First Department Rule 604.2(b); Second Department Rule 701.3.

43.	  Katz v. Murtagh, 28 N.Y.2d 234 (1971) (even if there is no immediacy 
for judge to deal with contempt, purported contempt must be of such 
personal character as to indicate virtual impossibility of detached evaluation 
of event before judge in whose presence contempt occurred is required to 
refer contempt proceeding to another judge).

44.	  People v. Campbell, 284 A.D.2d 173 (1st Dep’t), lv. denied, 96 N.Y.2d 
721 (2001).

45.	  See Stampfler v. Snow, 290 A.D.2d 595 (3d Dep’t 2002).

46.	  Jud. Law § 751(1).

47.	  See 22 N.Y.C.R.R. § 604.2 (First Department) and 22 N.Y.C.R.R. § 
701.2 (Second Department).

48.	  Kunstler v. Galligan, 168 A.D.2d 146 (1st Dep’t), aff’d, 79 N.Y.2d 775 
(1991); Gold v. Menna, 25 N.Y.2d 475, 483 (1969), rev’d on other grounds sub 
nom. Menna v. N.Y., 423 U.S. 61 (1975).

49.	  Katz, 28 N.Y.2d at 238.

50.	  Id. at 239.

51.	  Breitbart v. Galligan, 135 A.D.2d 323 (1st Dep’t 1988).

52.	  Doyle v. Aison, 216 A.D.2d 634 (3d Dep’t 1995).

53.	  Kunstler, 168 A.D.2d at 150. 

54.	  Brostoff v. Berkman, 79 N.Y.2d 938 (1992).

55.	  Caruso v. Wetzel, 33 A.D.3d 161 (1st Dep’t 2006).

56.	  Id. The Court is citing federal cases instead of its own precedents: In 
Breitbart, 135 A.D.2d 323, the First Department found the use of summary 
power improper where the judge adjudicated an attorney in contempt 
during the trial, but waited until end of trial to impose punishment. In 
Caruso, 33 A.D.3d 161, the First Department found the use of summary 
power proper where the judge did not even adjudicate the juror in con-
tempt until the day following the contemptuous conduct. In Breitbart, 
the First Department said that its summary contempt rules codified a 
U.S. Supreme Court case which said that “the court must act instantly” 
to preserve order in summary cases and further observed that “deferral 
of imposition of sanctions until the end of the trial indicates an absence 
of the type of immediacy required for summary contempt adjudication.” 
The First Department neither required instant action nor deemed defer-
ral of [the contempt adjudication itself to] indicate[] an absence of the 
type of immediacy required for summary contempt adjudication. The 
new rule announced in Caruso is that if contemptuous behavior occurs in 
the court’s immediate view and presence, the delay of the proceedings 
(already interrupted by the contemptuous conduct) associated with sum-
mary adjudication is a basis to defer “prompt” adjudication and the need 
to restore and maintain order need not be demonstrated because there 
will be no proceeding which requires restoration of order when the con-
tempt proceeding is convened the next day. 

57.	  Katz v. Murtagh, 28 N.Y.2d at 238; see also Brunetti v. Gary, 300 A.D.2d 
583 (2d Dep’t 2002).

58.	  Roajas v. Recant, 249 A.D.2d 95, 95 (1st Dep’t 1998) (citations omit-
ted).

59.	  In re Rotwein, 291 N.Y. 116, 124 (1943); see also 22 N.Y.C.R.R. § 
604.2(a)(3).

60.	  Traynor v. Lange, 178 A.D.2d 481, 481 (2d Dep’t 1991) (citations omit-
ted). 

61.	  Pronti v. Allen, 13 A.D.3d 1034 (3d Dep’t 2004).

62.	  Pawoloski v. City of Schenectady, 217 N.Y. 117 (1916); In re Rotwein, 291 
N.Y. at 119 (citing In re Douglas, 269 N.Y. 144, 147 (1935)). 

63.	  People v. Williamson, 136 A.D.2d 497, 498 (1st Dep’t 1988) (citations 
omitted).

64.	  Additional Jan. 1979 Grand Jury of Albany Supreme Court v. Doe , 84 
A.D.2d 588 (3d Dep’t 1981).

65.	  Jud. Law §§ 752 (criminal), 755 (civil). Kelly v. Kelly, 34 A.D.3d 809 
(2d Dep’t 2006).

■  Court & Litigation

■  BankruptCy & Depository

■  trusts & estates

■  inDemnity & misCeLLaneous

■  LiCense & permit

Surety Bond SpecialiStS

One Grand Central Place
60 East 42nd Street
Suite 965
New York, NY 10165

212-986-7470 Tel
212-697-6091 fax

bonds@levinecompany.com

212-986-7470

http://digital.nysba.org/nysba/may_2015_journal/TrackLink.action?pageName=27&exitLink=mailto%3Abonds%40levinecompany.com
http://digital.nysba.org/nysba/may_2015_journal/TrackLink.action?pageName=27&exitLink=mailto%3Abonds%40levinecompany.com


28  |  May 2015  |  NYSBA Journal

The Issue
Under the current interpretation by the courts of the 
judicial authority possessed by judges in Article 78 
proceedings, under N.Y. Civil Practice Law and Rules 
Article 78 (CPLR), municipal retirement systems and 
pension funds have the ability to continually deny sick 
and injured civil servants disability retirement pensions, 
for years on end, possibly in perpetuity, by continually 
finding an applicant not to be disabled, even if the find-
ing is repeatedly deemed to be unlawful by the courts. 
This is because the courts have held that New York 
state judges do not possess the power in an Article 78 
proceeding to find a disability where a pension agency’s 
medical board has not, and have established that a judge 
can only remand for reconsideration an application 
found to be improperly denied. 

This interpretation has created a gap in judicial author-
ity that allows for lengthy and costly denial cycles to 
which injured municipal workers can fall victim through 
no fault of their own, and can result in their not obtaining 
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a pension to which they are entitled, where the courts are 
powerless to bring about an equitable resolution. Specifi-
cally, injured workers can be denied a disability pension 
based upon a finding that they are not disabled. They can 
then bring a court challenge, and if they are successful 
therein and secure a judicial remand of their application 
to their pension agency, the pension agency is free to 
again deny the application, leaving another court chal-
lenge as the only recourse. 

A fair and rational consideration of the issue, and the 
relevant laws, leads to the conclusion that this gap in 
judicial authority is without sound basis in reason or in 
law, and should be closed, in the interest of protecting the 
rights of New York’s civil service workers, and to prevent 
any agency from being immune from the courts’ pow-
ers of equitable relief. In light of the language of CPLR 
Article 78, and the power of judges to find disability in 
comparable proceedings like Social Security Disability 
and Workers’ Compensation matters, there appears to be 
no justification to prohibit state court judges from finding 
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minimum, based upon Index number and RJI (request for 
judicial intervention) fees, and normally run over $1,000 
when all costs, such as copying, printing, binding, and 
process service, are tallied. Firms that handle these cases 
on a regular basis normally charge between $5,000 and 
$10,000 per “Article 78.” Sadly, some disabled workers 
cannot afford an attorney and are incapable of proceed-
ing pro se, based on their injuries, lack of intellectual and 
legal abilities, or both. As a result, they either do not chal-
lenge their pension denials or have to stop challenging 
them. These workers never obtain the disability retire-
ment pension that they ought to have received. 

Judicial Relief Through Article 78
An Article 78 proceeding is the form of judicial relief 
one is limited to when challenging the determination of 
an administrative board or body,1 such as a retirement 
system or pension fund. It is deemed to be a “Special 
Proceeding,” where, generally, a judge evaluates the 
decision at issue based only upon the administrative 
record that was before the determining entity, as well as 
the legal arguments set forth by the parties. In the case 
of a disability pension denial, the administrative record, 
which is the case’s evidentiary record, is generally purely 
documentary, comprised primarily of relevant medical 
records and the pension agency’s medical board’s writ-
ten denial(s). Agency medical boards generally comprise 
three physicians. There is no legal requirement that any 
of those doctors are specialists in the area of medicine 
upon which the application is based, and much of the 
time they are not.2 Usually in an Article 78 proceeding 
there are no witnesses or trial. Judges are provided the 
power, under CPLR 7804, to hold a trial to resolve a 
specific point of fact that is unclear from the record; how-
ever, this very rarely occurs. A disability pension Article 
78 proceeding is normally comprised of a petition, an 
answer, memorandums of law from both parties, and a 
reply memorandum by the petitioner. In some cases, an 
oral argument is presented, where only the attorneys (or 
a pro se litigant) appear before the judge, but there is no 
legal requirement for this. All evidence and arguments 
are limited to the facts and evidence that were before the 
determining body, and nothing new can be added during 
the Article 78 proceeding. For example, if a worker was 
claiming a disabling cardiac condition but was denied the 
pension based upon a no-disability finding, and thereaf-
ter suffered a heart attack, the heart attack could not be 
introduced into the case, because it would be outside the 
administrative record, as it was not before the pension 
agency when its decision was rendered. Judgments in 
Article 78 cases are normally set forth in written decisions 
and orders that are handed down several months after 
the submission of all papers to the court or after an oral 
argument, if one is held. 

When the determination being challenged in an Arti-
cle 78 proceeding is the denial of a disability pension 

a disability to exist in Article 78 proceedings involving 
disability pensions for municipal workers. In the inter-
est of substantial justice, the Legislature should clarify 
or amend CPLR Article 78 as to this issue, or the courts 
should revisit and revise their position on the issue.

Civil Service Disability Pensions
Civil service employees, such as police officers, firefight-
ers, sanitation workers, teachers, highway repairers, 
train mechanics, and hundreds of other professions 
where one’s employer is a government entity, elect to 
enter said professions knowing they will face earnings 
limitations and the strict guidelines and restrictions that 
accompany city, state, and other municipal employment. 
These employees accept these parameters, in large part, 
based upon the pension benefits and protections that 
such jobs offer, including a disability retirement pension 
should they become incapable of performing the full-
duty requirements of their job title prior to retirement. 
Disability pensions vary based upon job title and pension 
tier, and not all municipal employees are eligible for the 
same benefits and protections, but most are eligible for 
some form of a disability retirement pension after per-
forming 10 years of service. High attrition positions, like 
police and fire personnel, are generally afforded more 
lucrative pension benefits, compared to less dangerous, 
“non-uniformed” occupations. Some jobs offer greater 
disability pension benefits for disabilities that result from 
line-of-duty injuries, including most uniformed job titles 
such as EMTs and corrections officers. 

Certainly, not all applicants for disability pensions 
are deserving of the same, and thus many are properly 
denied benefits. Moreover, many deserving applicants 
are approved without issue. However, the courts regu-
larly find application denials to be unlawful, evidencing 
that not all deserving disability pension applicants are 
approved by their pension agencies. The question that is 
most perplexing is, why not allow a judge in an Article 78 
proceeding to determine that a worker has in fact demon-
strated he or she is permanently disabled from perform-
ing the full-duty requirements of the worker’s job title? 
Said power would seemingly be in keeping with the 
language of CPLR Article 78, and in line with the author-
ity possessed by judges in analogous disability determi-
nations, and would prevent the deny-court challenge-
remand cycle. If workers want to challenge a disability 
pension denial judicially, the only legal recourse is an 
Article 78 proceeding. Workers taking this route usually 
must retain private counsel, if they are financially able, 
as normally it is not a legal issue that municipal unions 
or union law firms assist with. Alternatively, a financially 
strapped worker could try to bring the proceeding pro se, 
but this is a daunting task for all the usual reasons, made 
additionally difficult by the 120-day statute of limitations 
that applies in these cases. The court costs associated with 
an Article 78 proceeding are several hundred dollars at a 
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where the standard is whether one is disabled for any job 
in the national economy;7 yet they are denied disability 
pensions based upon a finding by their pension agency 
that they are not permanently disabled for their former 
job title. A municipal pension fund or retirement system 
will generally be represented in an Article 78 proceeding 
by city or state attorneys, such as the New York City Cor-
poration Counsel’s Office or the State Attorney General’s 
Office. Time and litigation funding are not issues for pen-
sion agencies. Because a judge will not have the power to 
find disability and award the pension sought, the cycle of 
litigation could go on forever, but it causes almost no harm 
or prejudice to a pension agency. 

A Few Cases
The NYPD Officer and 9/11
An example of this legal gap and the litigation cycle it 
creates can be seen in the case of former NYPD officer 
Michael Mazziotti, a  hero who saved hundreds of lives 
on September 11, 2001. Mazziotti, who was emotionally 
and psychologically scarred as a result of 9/11, was found 
not to be disabled for police work and was denied a dis-
ability pension. Mazziotti had to endure the time and 
expense of bringing two Article 78 proceedings, both of 
which he was successful in. 

The specific facts of Mazziotti’s case should be consid-
ered in evaluating the disability pension legal gap. Officer 
Mazziotti was in 1 World Trade Center on September 11, 
2001, when the first plane hit Tower 2. He and his partner 
evacuated the 20th through 29th floors and were descend-
ing an interior staircase when the second plane hit Tower 
1 and sent debris and soot down through the stairwell, 
which shook as a result of the impact and explosion. The 
two officers then provided aid to the injured on the ground 
floor and escorted civilians from the building to a triage 
that they helped set up in the Millennium Hotel. Mazziotti 
then entered 2 World Trade Center three times to assist in 
evacuation efforts and narrowly escaped the building’s 
collapse. His police car was crushed by the falling towers. 
Mazziotti was caught up in the soot and debris cloud while 
he rushed with 20 evacuees to a refuge on Vesey Street. All 
told, he spent almost 200 hours at the World Trade Center 
site doing rescue, recovery and cleanup work. Mazziotti 
received commendations for his heroism on 9/11, in addi-
tion to the numerous awards and citations he received 
during his 32-year career in law enforcement. 

After retiring in 2002, he began showing signs of 
post-traumatic stress disorder (PTSD) and other psycho-
logical problems, for which he first sought treatment in 
2003; he began consistent treatment in 2005. In support 
of his 9/11-WTC disability pension application, filed in 
September 2006, under the “WTC Presumption Law,” 
the only disability pension for which one can apply 
for in retirement, Mazziotti submitted an abundance 
of evidence from a number of doctors with whom he 
had long-standing treatment relationships. Among the 

application based upon a finding of “no disability,” the 
Court of Appeals has established that the only relief that 
can be sought is for the denial to be reversed, and for the 
application to be remanded to the pension agency for re-
evaluation.3 Judges cannot find a disability for full duty 
to exist, regardless of how overwhelming they feel the 
facts and evidence may be. This limitation seems to be in 
contrast with the fact that in a disability pension Article 
78 proceeding where the issue is the cause of a recognized 
disability, the court does have the power to award the 
pension.4 

For example: A pension agency’s medical board found 
that a nurse was disabled due to a neck condition, but 
ultimately concluded that the condition was the result of 
a congenital anomaly as opposed to a line-of-duty acci-
dent, and denied the application. In this case, the court 
would have the power to award the pension, because it 
has the power to determine “causation” when a disability 
has been found. Specifically, the law states that the court 
may set aside a pension denial when it can “conclude as 
a matter of law” that the disability was the natural and 
proximate result of a service-related accident, and award 
the pension sought.5 

Legal fees are rarely awarded to a successful litigant 
in a disability pension case. One would have to show bad 
faith, a very high burden that is not reached by the fac-
tors that are generally the basis for a court’s overturning 
of a pension denial. Reversals and remands in disability 
pension cases are usually based upon a court finding that 
evidence has seemingly not been properly considered, 
key facts have been disregarded, a medical board’s con-
clusion appears to be irrational, or a determination has 
not been adequately explained.

When analyzing this topic, something that must be 
considered is that prospective litigants are injured munic-
ipal workers who may no longer be capable of working, 
so the money needed to pursue a case is often not readily 
available. Such workers have often run out of sick time 
and can even be “off payroll,” and thus without income. 
Many have even been terminated under the provisions of 
the N.Y. Civil Service Law, which allows for a municipal 
employee who is medically incapable of returning to 
work, generally for one year, to be terminated.6 However, 
said termination does not entitle the employee to a dis-
ability pension, as the pension agency is a separate entity 
from the employer, and pension agencies are not bound 
by the medical decisions of any other institution, such as 
city or state doctors who determine employment capabil-
ity (i.e., full duty, light duty, sick leave), or New York State 
Workers’ Compensation doctors and judges, or even the 
Social Security Administration (SSA), and its Administra-
tive Law Judges (ALJ). 

Even if all of those entities find a worker to be disabled, 
the pension agency can determine whether that person is 
fit for full duty. Regularly, municipal workers are approved 
for Social Security Disability (SSD) benefits by a SSA ALJ, 
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pension was finally approved. But the court ruled against 
him in 2014 in Mazziotti v. Kelly,10 in large part based on 
the rule that prohibits a judge from finding disability 
where a medical board has not. 

Consider the fact that the pension fund had the power 
to continue to deny Mazziotti for the rest of his life, and 
the courts would have been powerless to prevent it. 
Consider that for seven years Mazziotti was forced to 
undergo the financial burden of fighting for his disabil-
ity pension, while being retired on a much less valuable 
service retirement pension. He easily could have become 
financially unable to continue the fight. Also, despite the 
fact that the courts showed him to be in the right, he will 
never recoup his attorney fees and litigation costs. Con-
sider also the grim realities that he could have passed 
away during the years he was fighting for his pension or, 
worse yet, could have been consumed by the stress of the 
denials and the monetary strain, been overcome by his 

PTSD and taken his own life. It seems that the inequities 
and hardships that Mazziotti faced could have been dras-
tically reduced, if not nearly avoided altogether, had the 
court the power to find him to be disabled. 

Paramedic’s Fight for Disability Pension
In Mendez v. New York City Employees’ Retirement System,11 
the court reversed a no-disability finding and disability 
pension denial by the retirement system, and remanded 
the application to the system. In this case, the petitioner, 
Eric Mendez, a paramedic for the Fire Department City 
of New York (FDNY), underwent spinal fusion surgery 
in his lower back as a result of a line-of-duty injury, sus-
tained while lifting a stretcher into an ambulance. Full 
paramedic duty includes entering and exiting ambu-
lances at a rapid pace; ascending and descending stairs in 
emergency situations while carrying equipment weigh-
ing more than 40 pounds; transporting patients on a 
stretcher (usually down one or more flights of stairs) who 
might weigh 300 or more pounds; kneeling to administer 
medical treatment; bending over patients for various 
purposes, including intubation and administering CPR; 
restraining individuals who are emotionally disturbed or 
experiencing spasms or seizures; and many more physi-
cally demanding tasks. 

Mendez’s doctors advocated to their fullest as to his 
inability to perform full emergency medical services 
(EMS) duty based on his condition and the surgery, citing 
factors such as pain, limited range of motion, and the risk 
for re-injury. However, on judicial remand, Mendez was 

evidence were numerous psychological diagnostic tests 
that demonstrated his PTSD, as well as major depression 
and panic disorder. He also submitted his SSD benefits 
approval, which was based on his 9/11-WTC psycholog-
ical disorders. Nevertheless, the pension fund’s medical 
board found him not disabled for full-duty police work 
on four separate occasions during the four-year applica-
tion process, and ultimately denied the application in 
March 2010. Full-duty police work requires respond-
ing to emergency and disaster situations, handling 
and operating a firearm in emergency situations, view-
ing and investigating crimes and occurrences such as 
murders, rapes, and other violent situations involving 
harm as well as death, the ability to quickly process and 
retain information, the capability to make life and death 
decisions while under extraordinary pressure, and an 
almost limitless array of other mentally and emotionally 
demanding tasks. 

The court in Mazziotti v. Kelly8 found that the pension 
fund had ignored extensive credible evidence and had 
offered no explanation or reasoning for its denial; the 
court concluded that the denial did not reflect that all rel-
evant facts and evidence were considered. The court did 
the only thing it had the power to do – remand the matter 
to the pension fund for a legally sufficient review in keep-
ing with its decision. However, on remand, Mazziotti was 
once again denied based upon a no-disability finding. 
Thereafter, in 2013 in Mazziotti v. Kelly,9 the court found, 
again, that the fund’s denial was arbitrary and capricious 
and was not based on substantial credible evidence, and 
concluded once again that extensive credible evidence 
had been ignored and that no explanation or reasoning 
for the denial had been set forth. Again, the court did the 
only thing it had the power to do and remanded the mat-
ter to the fund. Finally, in September 2013, despite no new 
evidence, the fund acknowledged that Mazziotti was dis-
abled for police work due to his 9/11-WTC psychological 
issues. However, the fund awarded the pension as of that 
date, and not retroactive to the date of the application, or 
even the first denial, which was deemed to be unlawful 
in March 2010, or the second denial, which was deemed 
to be unlawful in January 2012. 

Mazziotti brought an Article 78 proceeding challeng-
ing the refusal to award his pension retroactively, argu-
ing that the eventual disability finding was, essentially, 
based upon the exact evidence present throughout the 
application process, and which in fact was present before 
and after the second court remand, following which his 

The only relief that can be sought is for the denial to be  
reversed, and for the application to be remanded to the  

pension agency for re-evaluation.



32  |  May 2015  |  NYSBA Journal

again found by the retirement system not to be disabled. 
He could not afford to bring a second court challenge. 

Mendez had informed the system’s medical board of 
his post-injury and post-surgical symptoms and limita-
tions, including being caused such great pain by the sim-
ple act of lifting a cooler at a backyard barbecue that he 
was forced to go to the emergency room. The system was 
made aware that upon information and belief, no other 
EMT or paramedic had ever been hired and/or assigned 
to full “field” duty having undergone a lumbar fusion. 
The FDNY’s doctors deemed Mendez to be permanently 
disabled for full EMS duty, and he was terminated for 
a medical inability to return to work. He was found by 
multiple wholly independent New York State Workers’ 
Compensation Medical Examiners to have a disability 
that precluded his lifting of more than 40 pounds. He 
was even found to be unfit for any job in the national 
economy due to his spinal condition, and was thereby 
approved by the SSA for SSD. Yet the retirement system 
found him not to be permanently disabled for full duty.12 

Multiple Surgeries – Still Not ‘Disabled’
In Schmoll v. Kelly,13 the court reversed a no-disability 
finding and disability pension denial by the NYPD’s pen-
sion fund and remanded the application to the fund. In 
that case, the petitioner, Officer Helmut Schmoll, suffered 
an October 2008 line-of-duty right knee injury, which 
led to two surgeries, as well as numerous injections, and 
resulted in his suffering from permanent osteoarthritis, 
crepitus, patellar chondromalacia, patellofemoral crunch, 
synovial effusion, and atrophy, as was demonstrated by 
MRIs and physical clinical testing, including a positive 
McMurray’s and Apley’s grind test. 

Schmoll suffered from pain, and strength and range-
of-motion loss and limitations, as well as buckling issues, 
and will likely require a total knee replacement in the 
near future. He also developed residual left knee issues as 
a result of overcompensation, which will also require sur-
gery. His condition resulted in his being kept on restricted 
duty by NYPD doctors for the final five years of his 
career. Full-duty police work entails chasing down and 
apprehending criminals, using hand-to-hand combat, 
subduing emotionally disturbed individuals, carrying 
weighty equipment as well as injured persons, climbing 
fences, breaking down doors, and a limitless array of 
other physically demanding tasks. 

Nevertheless, the pension fund’s medical board repeat-
edly found Schmoll’s right knee to be essentially problem-
free and saw no disability for full duty. It is noteworthy that 
during the application process, Schmoll required a second 
knee surgery, despite suffering no re-injury and working 
only on light duty, just six months after a no disability find-
ing by the medical board. However, on judicial remand, 
Schmoll was again found not to be disabled by the pension 
fund, and, if he can afford to, will likely have no other choice 
but to re-enter the “no-disability” litigation cycle.14 
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Conclusion
Action by the New York State Legislature or courts is 
needed at this time in regard to this issue. The Legisla-
ture should clarify or amend CPLR Article 78 as to the 
issue, or the courts must revisit and revise their current 
position. The gap in judicial authority that exists under 
CPLR Article 78 in civil service disability pension mat-
ters, which prohibits New York judges from finding a 
disability to exist, must be closed. Part II of this article 
will continue the discussion, focusing on the law.	 n

1.	  CPLR art. 78 (7801–7806).

2.	  Christian v. N.Y. City Emps.’ Ret. Sys., 83 A.D.2d 507 (1st Dep’t 1981).
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6.	  N.Y. Civil Service Law § 71.
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8.	  Index No. 108795/10 (Sup. Ct., N.Y. Co. May 2, 2011).

9.	  Index No. 102285/12 (Sup. Ct., N.Y. Co. Jan. 25, 2013).

10.	  Index No. 101666/13 (Sup. Ct., N.Y. Co. May 1, 2014).

11.	  Civil Index No. 11735/12 (Sup. Ct., Kings Co. Jan. 16, 2013).

12.	  As of the writing of this article, Mendez has selected a process known as Final 
Medical Review which is offered by the New York City Employees’ Retirement 
System, but not by all municipal pension agencies, whereby his case will be consid-
ered by three new doctors employed by the retirement system who will render a 
final determination that cannot be judicially challenged, as one forfeits said right by 
selecting this process. (Information published with Mendez’s consent.)

13.	  Index No. 101124/13 (Sup. Ct., N.Y. Co. May 30, 2014).

14.	  As of the writing of this article, Officer Schmoll’s case had not yet again 
been denied in final by the Police Pension Fund but seemingly will be in the 
near future. (Information published with Schmoll’s consent.).
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federal statutes with similar or even identical language 
are interpreted differently. Nothing illustrates this more 
aptly than the legal standards that now apply to “mixed-
motive” employment discrimination claims under the 
Age Discrimination in Employment Act (ADEA),1 which 
prohibits employment discrimination of individuals 40 
years of age or older, and Title VII of the Civil Rights Act 
of 1964, as amended (Title VII),2 which prohibits employ-
ment discrimination on the basis of race, national origin, 
gender, and religion. 

Title VII and the ADEA
Courts now utilize different standards to ascertain whether 
legally sufficient mixed-motive discrimination claims have 
been established under these laws. A mixed-motive Title VII 
claim may be successfully litigated if the plaintiff can show 
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The Conflicting  
Legal Standards for  
Mixed-Motive Employment  
Discrimination Claims
A Comparison of the ADEA and Title VII 
By Harvey S. Mars

When it comes to statutory construction and 
interpretation, language means everything. As 
one would expect, statutes that contain vari-

ant language are interpreted and applied by courts dif-
ferently even if their objectives, such as the eradication 
of employment discrimination, are identical. There are 
a great many federal, state, and local laws that prohibit 
employment discrimination on the basis of statutorily 
protected classifications – such as gender, race, color, 
disability, national origin, religion, and age. Nonetheless, 
the legal standards these anti-discrimination statutes 
require a plaintiff to satisfy in order to prove an employ-
ment discrimination claim can, and often do, differ. This 
is due to a variety of factors. Federal laws provide basic 
legal protections that states and localities are free to 
statutorily enhance. However, occasions do occur when 
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This approach was presented as an alternative to 
McDonnell Douglas’s rather cumbersome and overly ana-
lytical burden-shifting analysis. After all, a multitude of 
considerations often play a role in employment determi-
nations. To believe that a single motive to the exclusion of 
all others underlies any particular employment decision is 
overly simplistic and ignores reality.8 The Price Waterhouse 
Court developed a framework that took into consideration 
how employers actually make employment decisions. 

It should be highlighted that while the Court’s major-
ity agreed that an employer could assert an affirmative 
defense that it would have taken the same action even 
in the absence of impermissible considerations, it was 
divided on the question of when the burden would shift to 
require the employer to prove that defense. Justice Sandra 
Day O’Connor wrote a concurring opinion, concluding 
that the affirmative defense would only need to be asserted 
when a plaintiff demonstrated by “direct evidence that an 
illegitimate criterion was a substantial factor in the deci-
sion.”9 According to her view, if a plaintiff was incapable 
of presenting direct evidence, the suit should fail. 

Civil Rights Act of 1991
Prior to 2003, Justice O’Connor’s concurring opinion – 
that direct evidence was required for a plaintiff to estab-
lish liability in a mixed-motive action – was followed 
by many circuit courts in this country, since there was 
no majority ruling on that issue in Price Waterhouse.10 
However, in 1991, Congress passed the Civil Rights Act 
of 1991 (Civil Rights Act), to codify the Price Waterhouse 
mixed-motive ruling as well as to clarify the employer’s 
burden in defending such actions, since the Court’s deci-
sion failed to do so. It is the enactment of this amendment 
to Title VII and its subsequent interpretation that inad-
vertently resulted in the development of conflicting legal 
standards for Title VII and the ADEA. 

The Civil Rights Act provides, in pertinent part, that 
an unlawful employment practice is established “when 
the complaining party demonstrates that race, color, reli-
gion, sex, or national origin was a motivating factor for any 
employment practice, even though other factors also moti-
vated the practice.”11 This statute further provides that if a 
plaintiff proves a violation of this provision, the employer 
can then assert an affirmative defense that it would have 
taken the same action even in the absence of the illegal 
motivating factor.12 The establishment of this affirmative 
defense will then restrict the plaintiff’s possible remedies.

As a result of enactment of the Civil Rights Act, the 
Supreme Court held, in Desert Palace, Inc. v. Costa,13 that 
Congress had now codified a new evidentiary standard 
for Title VII cases, one that did not require the plaintiff to 
present direct evidence that discriminatory motive was a 
substantial impetus for the employment decision. Even 
Justice O’Connor, whose concurrence created the need for a 
statutory amendment in the first place, acknowledged that 
the Civil Rights Act had created a new standard that the 

that discrimination was a “motivating” or “substantial” 
factor in the employer’s decision to take an adverse employ-
ment action against her or him. However, a mixed-motive 
employment discrimination claim under the ADEA can 
only succeed if the litigant proves that age was the “but-
for” or only cause of the adverse decision. This distinction 
is confounding because the language contained in these two 
laws largely parallels one another. How and why did the 
courts come to interpret these two very similar statutes so 
differently? The objective of this article is to trace the origin 
of how different legal standards developed for Title VII and 
the ADEA, offer observations as to why this occurred, and 
then propose ways this may be remedied. 

The McDonnell Douglas Framework
Before doing so, however, it is necessary to understand 
what a mixed-motive employment discrimination claim 
actually is. The United States Supreme Court has devel-
oped two approaches under Title VII by which a litigant 
may prove disparate impact (intentional) employment 
discrimination. The first approach is for the plaintiff to 
follow a burden-shifting analysis articulated in the Court’s 
decision in McDonnell Douglas Corp. v. Green.3 Under the 
McDonnell Douglas framework, the plaintiff bears the ini-
tial burden of establishing a prima facie case (initial case) 
of discrimination. To set forth a prima facie case, plaintiffs 
must show (1) they are a member of a protected class, (2) 
they were qualified for the job, (3) they suffered an adverse 
employment action, and (4) such adverse employment 
action arose under circumstances giving rise to an inference 
of discrimination.4 If a plaintiff is able to establish a prima 
facie case, the burden then shifts to the defendant to articu-
late a legitimate non-discriminatory reason for the alleged 
adverse employment action. The burden then shifts back to 
the plaintiff to demonstrate that the employer’s articulated 
reason was merely a pretext masking a discriminatory 
motive. This burden-shifting approach is utilized in the 
vast majority of employment discrimination claims5 and is 
employed when a litigant is asserting that discrimination 
was the actual cause of an unfavorable employment action 
to which he or she was subjected. Suits employing this 
analysis are known as “single motive” cases.6 

Price Waterhouse v. Hopkins
In 1989, the Supreme Court considered another line of 
discrimination claims in which both an impermissible 
discriminatory motive as well as a lawful motive played 
some role in the disputed employment action. That action, 
Price Waterhouse v. Hopkins,7 held that when a plaintiff in a 
Title VII case proves that gender (or any other characteris-
tic or classification protected under that statute) played a 
motivating role in an unfavorable employment decision, 
the employer may avoid liability only by proving as an 
affirmative defense that it would have taken the same 
action had the impermissible consideration of gender not 
played a role. 
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Unlike the Court in Price Waterhouse, the Gross Court 
construed the ADEA’s language extremely narrowly. 
Justice Thomas held that the statute’s words “because of” 
meant that in order to prove a claim of age discrimina-
tion, the plaintiff had to demonstrate that age was the 
exclusive cause of the adverse employment action. Age 
had to be the “reason” for the decision. Contrary to its 
Price Waterhouse ruling, the Court held that ordinary 
usage of the words “because of” meant that “a plain-
tiff must prove that age was the ‘but-for’ cause of the 
employer’s adverse decision.”21 

As suggested earlier, the enactment of the Civil Rights 
Act opened the door to this ruling. In its opinion, the 
Court correctly noted that the Civil Rights Act language, 
which codified the mixed-motive standard, applied only 
to claims of employment discrimination based upon Title 
VII protected categories: gender, race, religion, national 
origin, and color. Age was not included within its pur-
view.22 Thus, the Court ruled that its analysis could only 
be based upon the actual language contained in the 
ADEA, clearly holding that, for all intents and purposes, 
the Civil Rights Act had totally nullified Price Waterhouse. 

One can’t help but wonder what truly motivated this 
ruling. Are age discrimination claimants any less entitled 
to utilize the more liberal mixed-motive analysis than 
Title VII claimants are? Is ageism any less invidious than 
racism? Even more perplexing is Congress’ failure to 
include within the Civil Rights Act any mention of the 
ADEA or age discrimination claims. Was its failure to 
include age a conscious choice or was it simply an over-
sight?23 Did Congress believe that based upon already 
existing case law Price Waterhouse would continue in full 
force and effect for age discrimination claims? An exami-
nation of the legislative history of the Civil Rights Act 
may be instructive in this regard but that is beyond the 
scope of this article. One can surmise, however, that the 
failure of the Gross Court to refer to the legislative history 
of that statute in its decision may mean that there is none. 
It is possible that age discrimination was never consid-
ered by Congress when it was developing the statute. 

Regardless, it is clear that the Court that decided 
Gross was far more conservative and employer-friendly 
than the one that determined Price Waterhouse. In fact, 
the Gross Court questioned not only the soundness of 
the Price Waterhouse decision but also whether, given the 
problems associated with the shifting burdens created 
under the mixed-motive analysis, if presented anew with 
the question it would still make the same ruling it had in 
Price Waterhouse.24 It is obvious that it would not.

In this author’s estimation the dissenting opinion in 
Gross is the correct one and the one that should have 
prevailed.25 There, the dissenting Justices noted that Price 
Waterhouse was not directly overruled by the Civil Rights 
Act and that based upon the fact that Title VII and the 
ADEA contained comparable language, under applicable 
precedent, the mixed-motive analytical framework still 

Court was obliged to follow.14 The Civil Rights Act liberal-
ized the process by which a litigant could prove a Title VII 
discrimination claim, and it was heralded as a huge step for-
ward toward the eradication of civil rights violations against 
employees. Ironically, however, it also spelled the demise of 
mixed-motive federal age discrimination claims. 

Other than the Civil Rights Act amendments to Title 
VII, Title VII and the ADEA contain comparable lan-
guage. The ADEA provides that “[i]t shall be unlawful for 
an employer . . . to fail or refuse to hire or to discharge any 
individual with respect to his compensation, terms, con-
ditions, or privileges of employment because of such indi-
vidual’s age.”15 Title VII has nearly identical language: “It 
shall be unlawful employment practice for an employer 
to fail or refuse to hire or discharge any individual . . . 
with respect to his compensation, terms, conditions, or 
privileges of employment, because of such individual’s 
race, color, religion, sex, or national origin.”16 In Price 
Waterhouse, the Court held that the words “because of” 
simply meant that gender (or any other statutorily pro-
tected category) must not be involved in the employment 
decision. Thus, to prove a mixed-motive discrimination 
claim, one need only prove that membership in a pro-
tected category was a motivating factor in the adverse 
employment decision.17 

Due to the fact that these laws had comparable lan-
guage, under long-standing judicial precedent they were 
interpreted in the same way. The Supreme Court has held 
that since the relevant language in the two statutes is 
identical, its interpretation of Title VII’s language applies 
“with equal force in the context of age discrimination, for 
the substantive provisions of the ADEA ‘were derived 
in haec verba from Title VII.’”18 Hence, as a result of Price 
Waterhouse, the Supreme Court plurality’s mixed-motive 
analysis was applied by the courts to ADEA claims as 
well.19 Litigants could prove that they had been discrimi-
nated against by their employers on the basis of their age 
if they could demonstrate that age played a motivating 
role in the discriminatory action.

Gross v. FBL Financial Services, Inc.
However, all that changed in 2009, when the Court 
rendered its decision in Gross v. FBL Financial Services, 
Inc.20 In this case, the Court was originally tasked with 
rendering a determination on whether an age discrimi-
nation plaintiff needed to present direct evidence of the 
employer’s impermissible motive in order to prove her 
or his case, as the O’Connor concurrence in Price Water-
house suggested. This remained an open issue under the 
ADEA since the Civil Rights Act addressed only Title VII 
claims. Rather than answering this question, however, the 
Court, with Justice Clarence Thomas writing the majority 
opinion, inexplicably went much further and ruled that 
the mixed-motive concept simply did not apply in ADEA 
cases and, hence, a mixed-motive jury instruction was 
entirely improper. 
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legislative action is warranted and necessary. Whether 
and when that will occur remains to be seen.	 n

1.	  29 U.S.C. § 623.

2.	  42 U.S.C. §§ 2000e et seq.

3.	  411 U.S. 792 (1973).

4.	  Id. at 802–03.

5.	  The McDonnell Douglas burden-shifting analysis has been applied to 
ADEA cases, Reeves v. Sanderson Plumbing Products, 530 U.S. 133 (2000), as well 
as cases under the Americans with Disabilities Act, Doe v. Bd. of Educ. of Falls-
burgh Cent. Sch. Dist., 63 Fed. App’x 46 (2d Cir. 2003). 

6.	  Dare v. Wal-Mart Stores, Inc., 267 F. Supp. 2d 987 (D. Minn. 2003); Costa v. 
Desert Palace, Inc., 299 F.3d 838 (9th Cir. 2002).

7.	  490 U.S. 228 (1988).

8.	  Dare, 267 F. Supp. 2d at 991–92. The Dare court stated in dicta: “The dichot-
omy produced by the McDonnell Douglas framework is a false one. In practice, 
few employment decisions are made solely on the basis of one rationale to the 
exclusion of all others. Instead, most employment decisions are the result of the 
interaction of various factors, legitimate and at times illegitimate, objective and 
subjective, rational and irrational.” Id. at 990. 

9.	  Price Waterhouse, 490 U.S. at 276.

10.	  Desert Palace, Inc. v. Costa, 539 U.S. 90, 95 (2003).

11.	  42 U.S.C. § 2000e-2 (emphasis added).

12.	  Id.

13.	  539 U.S. 90.

14.	  Thus, she concurred with the Court’s ruling that the district court did 
not abuse its discretion by permitting a mixed-motive jury instruction in the 
absence of direct evidence that discrimination had played a substantial role in 
the challenged employment decision. Id. at 101. 

15.	  29 U.S.C. § 623(a)(1) (emphasis added).

16.	  42 U.S.C. § 2000e-2(a)(1) (emphasis added).

17.	  Price Waterhouse, 490 U.S. 228.

18.	  Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 121 (1985) (quoting Loril-
lard v. Pons, 434 U.S. 575 (1978)).

19.	  Rachid v. Jack in the Box, Inc., 376 F.3d 305 (5th Cir. 2004); Equal Emp’t 
Opportunity Comm’n v. Warfield-Rohr Casket Co., Inc., 364 F.3d 160 (4th Cir. 2004).

20.	  557 U.S. 167 (2009).

21.	  Id. at 176.

22.	  Id. at 174. Justice Thomas wrote: “Unlike Title VII, the ADEA’s text does 
not provide that a plaintiff may establish discrimination by showing that age 
was simply a motivating factor. Moreover, Congress neglected to add such a 
provision to the ADEA when it amended Title VII to add [the Civil Rights Act], 
even though it contemporaneously amended the ADEA in several ways.” Id. 

23.	  Justice Thomas also held that “[w]hen Congress amends one statutory 
provision, but not another it is presumed to have acted intentionally.” Id. 

24.	  Id. at 181–82.

25.	  As in many important Supreme Court decisions, the Court’s approach is 
often decided by one vote. Such was the case in Gross, where Justice Kennedy’s 
vote was the deciding one based upon the known political proclivities of that 
bench. 

26.	  N.Y.C. Admin. Code §§ 8-101 et seq.

27.	  See Restoration Act § 7.

28.	  The same cannot be said for age discrimination claims brought under 
New York State Human Rights statutes, which parallel federal analysis. 
D’Annunzio v. Ayken, Inc., 25 F. Supp. 3d 281, 293 (E.D.N.Y. 2014). 

29.	  2015 WL 613035 (2d Cir. Jan. 14, 2015).

30.	  Legislative reparation is also needed for the anti-retaliation provisions of 
Title VII, 42 U.S.C. § 2000e-3(a), whose language was not modified by the Civil 
Rights Act either. As a result of Gross, the Supreme Court recently held in Univ. 
of Tex. Sw. Med. Ctr. v. Nassar, 133 S. Ct. 2517 (2013), that the “but-for” legal 
standard also applies to Title VII retaliation claims. Like ADEA claims, Title VII 
retaliation suits should be permitted the benefit of mixed-motive analysis.

31.	  550 U.S. 618 (2007).

should exist for age discrimination claims. It makes no 
sense legally or morally to have different approaches for 
these claims. Unfortunately, the Gross dissent is not the 
law of the land.

New York City Human Rights Law
The question remains: What may an age discrimina-
tion plaintiff do to prosecute his or her claim given this 
unfavorable legal landscape? The short answer is that, at 
least in New York, age discrimination claims under the 
New York City Human Rights Law (NYCHRL)26 must 
be construed independently and more liberally than its 
state and federal counterparts. In 2005, the New York City 
Council passed the Restoration Act, which amended the 
NYCHRL to require a liberal construction of that law “for 
the accomplishment of the [NYCHRL’s] uniquely broad 
and remedial purposes . . . regardless of whether federal 
or New York State civil and human rights laws, including 
those laws with provisions comparably-worded to provi-
sions of [the NYCHRL] have been so construed.”27 Given 
that a more liberal construction of this law is required, it 
is clear that mixed-motive analysis may still exist under 
its terms. It is obvious that age-based employment dis-
crimination claims should be pursued under this statute 
in state court, rather than in federal court.28 

The fact that age discrimination claims brought under 
the New York City Administrative Code are entitled to an 
independent legal analysis distinct from that employed 
under the ADEA and the New York State Human Rights 
Law was recently made clear by the United States Court 
of Appeals for the Second Circuit in Velazco v. Columbus 
Citizens Foundation.29 There, the Second Circuit reversed a 
district court summary judgment ruling dismissing both 
an ADEA claim and a NYCHRL age discrimination claim 
on the grounds that the plaintiff had failed to present 
evidence that age was the “but-for” cause of the adverse 
employment action. The court remanded the NYCHRL 
claim back to the district court, which had decided to 
exercise pendent jurisdiction, for consideration of that 
claim in light of the Restoration Act.

Ultimately, the correction of this legal dichotomy 
rests in the hands of Congress. Congress must enact 
legislation comparable to the Civil Rights Act specifi-
cally for the ADEA so that claimants can pursue federal 
age discrimination claims based upon a mixed rather 
than a single-motive theory.30 It should be noted that 
this goal is not unachievable. In 2009, Congress enacted 
the Lilly Ledbetter Fair Pay Act, correcting the Supreme 
Court’s decision in Ledbetter v. Goodyear Tire & Rubber 
Co., Inc.,31 which held that the plaintiff’s Equal Pay Act 
claim was time barred because the discriminatory acts 
she had complained of (pay inequity) occurred more than 
180 days prior to her filing a complaint with the Equal 
Employment Opportunity Commission. Given the huge 
inequity here in the standards applied to ADEA and Title 
VII employment discrimination claims, similar corrective 



Property Contamination and 
Leasing: The Federal Law
By Larry Schnapf

Prior to the enactment of modern environmental 
laws, liability for contamination in commercial 
leasing transactions was governed solely by con-

tract and tort principles. In the absence of an express 
agreement or misrepresentation, the tenant was expected 
to make its own careful examination of the conditions of 
the property and the vendor or landlord would not be 
liable for any existing harm or defects.1 Tenants were tra-
ditionally liable for harm caused to persons or property 
and for dangerous conditions or nuisances created with-
out the landlord’s knowledge or acquiescence.2 

The general rule was that the lessor would not be 
liable to the lessee or others for harm for dangerous 
conditions existing at the time of the transfer3 or created 
after the lessee took possession of the property.4 Over 
time, the courts crafted a number of exceptions to this 
principle. One exception was that a landlord could be 
subject to liability if it knew, or had reason to know, of 
a condition that posed an unreasonable risk of physical 
harm to persons, the lessor had reason to believe that the 
lessee would not discover the dangerous condition, and 
the lessor concealed or failed to disclose this condition to 
a lessee or sublessee.5 

Another exception was that a lessor may be held liable 
for tenant activities that constitute a nuisance, such as 
environmental contamination, if the lessor consented to 
such action or knew that the tenant’s operations would 
likely release contaminants and the landlord failed to take 
precautions to prevent such damage.6 

Modern formulations link liability of lessors and 
lessees to a failure to exercise reasonable care and incor-
porate concepts of comparative negligence. A lessor has 
a duty to exercise reasonable care for any risks that are 
created by the lessor and a duty to disclose any latent 
dangerous condition that the landlord knows, or should 
know, is unknown to the lessee.7 This includes disclosure 
of dangerous latent conditions that were not created by 
the lessor.8 The obligation hinges on whether the lessee 
appreciates the danger posed by the condition and not 
simply if the dangerous condition is open or obvious. The 
lessor’s duty is not cut off by a lessee’s failure to exercise 
reasonable care to discover dangerous conditions.9

In New York, landlords and tenants have been held 
liable for contamination under common-law principles 
such as strict liability, nuisance, trespass and negligence. 
Owners who have failed to abate contamination caused 
by their tenants have been found liable for creating or 
maintaining a nuisance.10 While some states allow trans-
ferees to bring a nuisance action against its transferor on 
the grounds that “the creator of a nuisance remains liable 
even after alienating his property,” New York courts 
have held that a nuisance action can only be maintained 
between adjoining landowners and is not a proper claim 
in a suit between successive landowners, or operators of 
the same property.11 

New York has a three-year statute of limitations for 
claims for personal injury and damage claims relating 
to exposure to hazardous substances. The clock starts on 
the date the injuries are discovered or should have been 
discovered by a reasonably diligent party.12 

The Federal Law
Numerous federal environmental laws can impose liabil-
ity on owners or operators of contaminated property. 
One of the principal laws of concern is the federal Com-
prehensive Environmental Response, Compensation and 
Liability Act (CERCLA).13 

CERCLA liability is probably the most significant 
environmental law for commercial leasing transactions, 
as it applies to the release of hazardous substances.14 The 
federal Environmental Protection Agency (EPA) is autho-
rized to perform cleanups in cases of release of hazardous 
substances15 and seek reimbursement of its costs from four 
categories of potentially responsible parties (PRPs) who 
may be strictly, jointly and retroactively liable for cleanup 
costs.16 Private parties who incur cleanup costs may also 
seek reimbursement from PRPs.17 Indeed, because the 
New York State Superfund law does not expressly autho-
rize the New York State Department of Environmental 
Conservation (NYSDEC) to recover its cleanup costs, 
NYSDEC customarily uses CERCLA to seek cost recovery. 
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In 1981, contamination was discovered on the Pasley 
parcel. Eventually, the plaintiff entered into a consent 
order with the EPA to implement a cleanup and sought 
contribution from Barlo for the costs incurred at the for-
mer Pasley lot on the theory that Barlo was a CERCLA 
owner. The plaintiff did not proceed against Barlo under 
an “operator” theory because Barlo never conducted 
operations at the Pasley parcel. The district court granted 
summary judgment to the plaintiff, ruling that Barlo was 
a CERCLA owner by virtue of its “authority and control” 
over the Pasley lot.23 After a bench trial, the district court 
ruled that although Pasley was responsible for all of the 
response costs associated with its lot, the costs had to be 
allocated between the plaintiff and Barlo since Pasley was 
“financially irresponsible.”

On appeal, Barlo argued that CERCLA owner liability 
was restricted to owners of record, while Commander 
Oil urged a more expansive definition that relied primar-
ily on the right to control property, whether the right is 
possessory or is a recorded property interest. The Second 
Circuit acknowledged that most district courts have held 
that site control is a sufficient indicator to find lessees 
or sublessors liable as CERCLA owners. However, the 
appeals court also noted that the circuit precedent pro-
vided that CERCLA “owner” and “operator” liability 
should be treated separately, and suggested that relying 
solely on a site control analysis could essentially make all 
operators into owners and thereby render most operator 
language superfluous. 

The court recognized that while the typical lessee 
should not be held liable as an owner, there might be 
circumstances when liability would be appropriate.24 
However, the court emphasized that in reaching such 
a conclusion, the critical analysis was the relationship 
between the owner and the tenant/sublessor, and not the 
lessee/sublessor’s relationship with its sublessee. 

Turning to the lease, the court concluded that Barlo 
did not possess sufficient attributes of ownership over the 
Pasley lot based, in part, on the following:  

•	Barlo was limited to using its parcel and only “for 
that business presently conducted by tenant on a 
portion of the same premises leased hereunder.” 

•	Barlo was required to obtain written consent from 
Commander Oil before making “any additions, 
alterations or improvements” on the land, which 
alterations would become Commander Oil’s prop-
erty in any event. 

Liability for Property Owners and Tenants  
Under CERCLA
The types of CERCLA PRPs that may be liable include 
current and past owners and operators of contaminated 
property. The liability for past owners or operators under 
CERCLA is not necessarily congruent with the liability 
of current owners or operators. Parties that currently 
hold title or possession of contaminated property may 
be liable for historic contamination that occurred prior 
to the time the owner acquired title or the operator came 
into possession of the property.18 However, past owners 
or operators are only liable if they owned or occupied 
the property “at the time of disposal” of the hazardous 
substances.19 

Current landlords may be considered CERCLA owners 
based on their ownership of property, even if the owner 
did not place the hazardous waste on the site or cause 
the release.20 Furthermore, a current passive landlord or 
sublessor does not have to exercise any control over the 
disposal activity to be liable as a CERCLA owner.21

Tenants may be liable as an owner if they had sufficient 
indicia of ownership, or as an operator, based on their 
control of a property. When deciding if a tenant should be 
considered a “de facto owner,” courts will examine rights 
and obligations of the tenant under a lease to see if effec-
tive control of the property had been handed over to the 
tenant. Some factors courts have considered include:

•	If there is a long-term lease, where the lessor cannot 
direct how the property is used; 

•	If the lessee can sublet without permission of the 
owner;

•	Whether the lessee is responsible for paying all 
costs, including taxes, assessments and operation 
and maintenance costs; and

•	Whether the lessee is responsible for making any 
and all structural changes and other repairs.

The leading case in New York for determining liability 
of tenants and subtenants is Commander Oil v. Barlo Equip-
ment Corp.,22 where the plaintiff initially leased one parcel 
to the defendant, Barlo Equipment Corp. (Barlo), in 1964, 
and a second parcel to Pasley Solvents & Chemicals, 
Inc. (Pasley), in 1969. Barlo used its parcel for office and 
warehouse space, while Pasley operated a solvent repack-
aging and reclamation business on its leasehold. In 1972, 
the plaintiff consolidated the leases so that Barlo was the 
lessee for both parcels and was sublessor for the Pasley 
lot. Under the new lease, Barlo was responsible for basic 
maintenance and payment of taxes on both lots.

Tenants may be liable as an owner  
if they had sufficient indicia of  

ownership, or as an operator, based  
on their control of a property.
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defense. From a practical standpoint, the third-party 
defense was the only viable defense available to property 
owners or operators. To establish that defense, the owner 
or operator would have to show that the disposal or 
release was: 

•	solely caused by a party, 
•	with whom it had no direct or indirect contractual 

relationship, 
•	the defendant exercised due care with respect to the 

hazardous substances, and 
•	took precautions against foreseeable actions or omis-

sions of third parties.26

Most courts broadly construed the phrase “in con-
nection with a contractual relationship, existing directly or 
indirectly” to encompass virtually all forms of real estate 
conveyances. As a result, lessors of property that was 
contaminated by a current or former tenant could not 
successfully assert the third-party defense on the grounds 
that a lease constituted a “contractual relationship” with 
the responsible party (i.e., lessee).  

The concept that the mere existence of a lease can 
preclude an owner from asserting a third-party defense 
when the contamination is solely caused by a tenant 
is rather harsh, especially in the case of truly absentee 
landlords with so-called “triple-net leases” or long-term 
ground leases. 

The good news is that the Second Circuit has adopted 
an expansive view of the third-party defense so that it is a 
viable defense for owners or operators in New York. The 
federal courts in New York generally take a narrow view 
of the phrase “contractual relationship” and have held 
that the existence of a “contractual relationship” does not 
bar an owner or operator from invoking the defense.27 
Instead, a party will be precluded from asserting the 
defense only if there is some relationship between the 
disposal or release that caused the contamination and the 
contract, or a relationship which allows the landlord to 
exert some form of control over such activities.28 

Perhaps the seminal case on third-party defense is 
New York v. Lashins Arcade,29 where a current owner of 
a shopping center was able to successfully invoke the 
third-party defense because it did not have a contractual 
relationship with a former dry cleaner tenant who had 
discharged hazardous substances into the ground 15 
years prior to acquisition. 

Assuming that a prospective purchaser or tenant could 
overcome the “contractual relationship” hurdle, it would 
still have to establish that it satisfied the third prong of 
the test to exercise due care in dealing with the hazard-
ous substances, and the fourth prong, which requires 

•	The lease required Barlo to obtain written approval 
from Commander Oil to sublet the property, and 
prohibited subletting to any entity that had “any 
connection with the fuel, fuel oil or oil business.” 

•	Barlo was prohibited from doing anything that 
would “in any way increase the rate of fire insur-
ance” on the property, and from bringing or keeping 
upon the premises “any inflammable, combustible 
or explosive fluid, chemical or substance.” 

The court acknowledged that Barlo possessed some 
attributes of ownership with respect to the Pasley lot; 
however, when viewed in totality, the Second Circuit held 
that Barlo lacked most of the rights that come with own-
ership and reversed the district court ruling.

In Scarlett & Associates, Inc. v. Briarcliff Center Partners, 
LLC,25 a federal district court found there was a genuine 
dispute of material facts as to whether a managing agent 
of a shopping center was a CERCLA operator of a tenant 
dry cleaning business. The agent did not maintain an 
office or have personnel at the site, nor did it have keys 

to any leased space or have the power to evict tenants. 
The managing agent said its principal responsibilities 
were to attempt to rent space to tenants approved by 
the owner, collect rent, maintain the common areas of 
the center, pay bills in a timely manner, and send excess 
revenues to the owner. 

The owner pointed to language in the management 
services agreement that the agent was to obtain all nec-
essary government approvals and perform such acts 
necessary to ensure that the owner was in compliance 
with all laws. The court noted that the managing agent 
sent the dry cleaner a certified letter advising of certain 
environmental reporting requirements, requesting copies 
of the documentation that the dry cleaner was required 
to provide to the EPA or an explanation as to why the dry 
cleaner was exempt from providing such documentation. 
The court said that this correspondence, combined with 
the other evidence of record indicating that the managing 
agent generally was responsible for managing and main-
taining the shopping center and performing all acts nec-
essary to effect compliance with laws, rules, ordinances, 
statutes, and regulations, was sufficient to create a genu-
ine issue as to whether the agent managed the operations 
of the dry cleaner specifically related to pollution, and it 
therefore met the definition of a former “operator.”

Defenses
Third-Party Defense
CERCLA originally contained three affirmative defenses 
to liability: act of God, act of war, and the third-party 

CERCLA originally contained three affirmative defenses to  
liability: act of God, act of war, and the third-party defense.
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through any direct or indirect familial relationship, 
any contractual or corporate relationship, or as a 
result of a reorganization of a business entity that 
was a PRP.36 

•	The purchaser conducted “all appropriate inquiries” 
into the past use and ownership of the site.37 

After taking title, a purchaser also must comply with a 
number of “continuing obligations” to maintain its BFPP 
status. 

Contiguous Property Owner (CPO) Defense
Congress also added the CPO38 defense in 2002. This 
defense provides liability protection to a person owning 
or leasing property that has been contaminated by a con-
tiguous or adjacent property. 

A person seeking to qualify for the CPO defense must 
comply with the same pre- and post-acquisition obliga-
tions as a BFPP. However, while the BFPP can knowingly 
acquire contaminated property, a CPO must not know 
or have reason to know of the contamination after it has 
completed its pre-acquisition AAI investigation. If an 
owner cannot qualify for the CPO defense, it may still be 
able to qualify for the BFPP defense. 

Innocent Seller’s Defense
An innocent purchaser who then becomes a seller can 
assert this defense if it discloses the existence of hazard-
ous substances that may have occurred after taking title 
and if it complied with the “due care” and “precaution-
ary” prongs of the third-party defense.39

CERCLA Secured Creditor Exemption
Lenders who without participating in the management of 
a facility hold indicia of ownership to protect a security 
interest in the facility are also exempt from liability.40 
However, banks that have foreclosed on property or have 
been overly involved in the management of a borrower’s 
operation have been held liable as owners or operators of 
the property.

Contractual and Equitable Defenses
While the statutory defenses are the only ones available 
to defendants in government cost recovery actions, tra-
ditional equitable defenses are available to defendants 
in private party cost recovery actions or contribution 
actions such as laches, release, waiver, or unclean hands 
to reduce liability in private cost recovery actions. Defen-
dants may also raise procedural defenses to government 
cost recovery actions such as response costs were not 
consistent with the National Contingency Plan41 and the 
remedy was not cost-effective.

CERCLA Liens
CERCLA provides the EPA with two types of statutory 
liens. The EPA may impose a non-priority lien on prop-
erty where it has performed response actions. The lien 

taking precautions against the foreseeable actions or 
omissions of third parties. The property owner in Lashins 
Arcade established that it had exercised due care, such 
as maintaining water filters, sampling drinking water, 
instructing tenants to avoid discharging into the septic, 
inserting use restrictions into leases, and it performed 
periodic inspections to assure compliance with this obli-
gation. In contrast, a bank that had subleased its space to 
a dry cleaner was unable to assert the third-party defense 
because it had failed to assess environmental threats after 
discovery that disposal practices would be part its due 
care analysis.30 

Innocent Landowner Defense
Because the third-party defense was largely unavailable 
to purchasers or tenants of contaminated property, Con-
gress enacted the innocent purchaser defense in 1986. 
Under this defense, a purchaser (or tenant) who “did not 
know or had no reason to know” of contamination would 
not be liable as a CERCLA owner or operator.31 To estab-
lish that it had no reason to know of the contamination, a 
defendant must demonstrate that it took “all appropriate 
inquiries . . . into the previous ownership and uses of the 
facility in accordance with generally accepted good com-
mercial and customary standards and practices.”32

Since it relies on an affirmative defense, the innocent 
purchaser has the burden of establishing that it satisfied 
the elements of the defense. Not surprisingly, most courts 
narrowly construed the innocent purchaser defense. If a 
purchaser did not discover contamination before taking 
title, but contamination was subsequently discovered, 
courts generally concluded that the purchaser did not 
conduct an adequate inquiry and, therefore, could not 
avail itself of the defense. 

Further complicating matters, CERCLA did not estab-
lish specific requirements for what constituted an appro-
priate inquiry. As part of the 2002 amendments, the EPA 
was required to promulgate an All Appropriate Inquiries 
(AAI) rule. The AAI rule became effective on November 
1, 2006.33 

Bona Fide Prospective Purchaser (BFPP) Defense
The principal drawback of the innocent purchaser defense 
is that a purchaser or tenant cannot know, or have rea-
son to know, that the property was contaminated. To 
incentivize redevelopment of contaminated properties, 
Congress added the BFPP to CERCLA as part of the 2002 
amendments.34 This defense allows a landowner or ten-
ant to knowingly acquire or lease contaminated property 
after January 11, 2002 without incurring liability for reme-
diation, if it can establish the following pre-acquisition 
requirements: 

•	All disposal of hazardous substances occurred 
before the purchaser acquired the facility.35

•	The purchaser is not a potentially responsible party 
or affiliated with any other PRP for the property 
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5.	 Restatement of the Law, Second, Torts, § 358.

6.	 Monarch Chems., 90 A.D.2d 907.

7.	 Restatement of the Law, Third, Torts: Liability for Physical and Emotional 
Harm, § 53.

8.	 Id. comment (e). 

9.	 Consistent with modern notions of comparative responsibility, such fail-
ure would constitute negligence and either reduce the recovery of a lessee or 
subject the lessee to liability to third parties who are harmed by the danger-
ous condition. Id. 

10.	 Copart Indus., Inc. v. Consolidated Edison Co., 41 N.Y.2d 564 (1977); Monarch 
Chems., 90 A.D.2d 907; State of N.Y. v. Shore Realty Corp., 759 F.2d 1032 (2d Cir. 
1985).

11.	 Nashua Corp. v. Norton Co., 1997 U.S. Dist. LEXIS 5173 (N.D.N.Y. Apr. 15, 
1997).

12.	 CPLR 214-c; Jensen v. General Elec. Co., 82 N.Y.2d 77 (1993); Aiken v. Gen-
eral Elec. Co, 57 A.D.3d 1070, 869 N.Y.S.2d 263 (3d Dep’t 2008); Atkins v. Exxon 
Mobil Corp., 9 A.D.3d 758, 780 N.Y.S.2d 666 (3d Dep’t 2004). 

13.	 42 U.S.C. §§ 9601 et seq. 

14.	 Petroleum is excluded from the definition of hazardous substances. 42 
U.S.C. § 9601(14). Because of the so-called petroleum exclusion, neither EPA 
nor private parties may seek reimbursement of costs incurred to remediate 
contamination from leaking gasoline underground storage tanks (USTs). 
White Plains Hous. Auth. v. Getty Props. Corp., 2014 U.S. Dist. LEXIS 174308 
(S.D.N.Y. Dec. 16, 2014). However, the petroleum exclusion does not apply to 
contaminants added to petroleum during normal use, such as waste oil. City 
of N.Y. v. Exxon Corp., 766 F. Supp. 177, 186 (S.D.N.Y. 1991).

15.	 42 U.S.C. § 9604.

16.	 42 U.S.C. § 9607(a). 

17.	 Innocent parties may seek 100% recovery of their costs (known as cost 
recovery actions) under 42 U.S.C. § 9607(a)(4)(B) while PRPs may file contri-
bution actions under 42 U.S.C. § 9613(f)(1) if they incur costs that exceed their 
allocated share of the liability. 

18.	 42 U.S.C. § 9607(a)(1). 

19.	 42 U.S.C. § 9607(a)(2). 

20.	 Shore Realty Corp., 759 F.2d 1032. 

21.	 Bedford Affiliates v. Manheimer, 1997 U.S. Dist. LEXIS 23903 (E.D.N.Y. 
Aug. 6, 1997); United States v. A & N Cleaners & Launderers, 788 F. Supp. 1317 
(S.D.N.Y. 1992).

22.	 215 F.3d 321 (2d Cir. 2000).

23.	 For support of its holding that Barlo was a CERCLA owner, the district 
court relied on Delaney v. Town of Carmel, 55 F. Supp. 2d 237 (S.D.N.Y. 1999) 
and A & N Cleaners & Launderers, Inc., 788 F. Supp. 1317. These cases inter-
preted the term “owner” to extend beyond the fee or record owner to anyone 
possessing the requisite degree of control over the property. 

24.	 The court provided three rare instances where the lessee did not have a 
typical lease but instead may have obtained a priority of ownership rights:  
(i) sale-leaseback arrangements, if the lessee actually retains most rights of 
ownership with respect to the new record owner; (ii) extremely long-term 
leases where, according to the terms of the lease, the lessee retains so many of 
the indicia of ownership that he is the de facto owner; and (iii) where a lessee/ 
sublessor has impermissibly exploited more rights than originally leased.

25.	 2009 U.S. Dist. LEXIS 90483 (N.D. Ga. Oct. 30, 2009). 

26.	 42 U.S.C. § 9607(b)(3) (emphasis added).

27.	 But see U.S. v. Occidental Chemical Corp., 965 F. Supp. 408 (W.D.N.Y. 1997) 
(a deed can serve as an indirect contractual relationship that can prevent a 
property owner from asserting the third party defense). 

28.	 Westwood Pharms., Inc. v. Nat’l Fuel Gas Distrib. Corp., 964 F.2d 85 (2d Cir. 
1992). But see A & N Cleaners & Launderers, Inc., where a bank that was subles-
sor who maintained complete control and responsibility for property where a 
release occurred was deemed to be an owner for CERCLA purposes.

29.	 91 F.3d. 353 (2d Cir. 1996). Compare Lashins conduct to the purchaser/
owner in Idylwoods Assoc. v. Mader Capital Inc., 956 F. Supp. 410 (W.D.N.Y. 
1997).

becomes effective when the EPA incurs response costs or 
notifies the owner of the property of its potential liability, 
whichever comes later. The lien is subject to the rights of 
holders of previously perfected security interests.42

The EPA may also file a windfall lien when it has per-
formed a response action at a site owned or operated by 
a BFPP and the response actions have increased the fair 
market value of the property above the fair market value 
that existed before the response action was initiated.43 
The windfall lien is to be measured by the increase in fair 
market value of the property attributable to the response 
action at the time of a sale or other disposition of the 
property. The lien will arise at the time the EPA incurs its 
costs and shall continue until the lien is satisfied by sale 
or other means, or the EPA recovers all of its response 
costs incurred at the property. In lieu of the EPA impos-
ing a windfall lien on the property, the BFPP may agree to 
grant the EPA a lien on any other property that the BFPP 
owns or provide some other assurance of payment in the 
amount of the unrecovered response costs that is satisfac-
tory to the EPA.

Resource Conservation and Recovery Act (RCRA)44

Under this law, owners or operators of facilities that treat, 
store or dispose of hazardous waste must comply with 
certain operating standards and may also be required to 
undertake corrective action to clean up contamination 
caused by hazardous or solid wastes. The federal govern-
ment may also issue a corrective action order to an owner 
or operator of a Treatment, Storage and Disposal Facility 
or generators of hazardous waste subject to RCRA.45 The 
government may also issue orders for injunctive relief 
to address hazardous waste posing an “imminent and 
substantial endangerment” to public health and the envi-
ronment.46 

RCRA also imposes a full range of regulatory 
requirements on owners and operators of Under-
ground Storage Tanks that are used to store petroleum 
or hazardous substances.47 Some parts of the UST pro-
gram are administered by the NYSDEC in lieu of EPA 
enforcement.48

Unlike CERCLA, private parties are not entitled to 
recover their cleanup costs. Private parties may seek 
injunctive relief to compel persons who contributed to 
the past or present handling, storage, treatment, trans-
portation or disposal of hazardous waste that is posing 
an “imminent and substantial endangerment” to public 
health and the environment.49 Indeed, this provision is 
becoming a powerful litigation tool particularly for sites 
contaminated by gas stations50 and the notorious dry 
cleaners.	 n

1.	 This concept has sometimes been referred to as “caveat lessee.”  

2.	 State of N.Y. v. Monarch Chems., 90 A.D.2d 907, 456 N.Y.S.2d 867 (3d Dep’t 
1982).

3.	 Restatement of the Law, Second, Torts, § 356.
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44.	 40 C.F.R. pts. 239–282.

45.	 42 U.S.C. § 6928(h).

46.	 42 U.S.C. § 6973.

47.	 42 U.S.C. §§ 6991–6991m.

48.	 A discussion of New York state law is beyond the scope of this article.

49.	 42 U.S.C. § 6972(a)(1)(B). 

50.	 Because petroleum is excluded from the CERCLA definition of haz-
ardous substances, RCRA § 7002 is often the only federal remedy avail-
able to owners or operators of property contaminated with petroleum.

30.	 United States v. A&N Cleaners & Launderers, Inc., 854 F. Supp. 229 (S.D.N.Y. 
1994).

31.	 42 U.S.C. § 9601(35)(A).

32.	  42 U.S.C. § 9601(35)(B)(i)(I).

33.	 40 C.F.R. § 312.

34.	 42 U.S.C. § 9607(r).

35.	 42 U.S.C. § 9601(40)(A).

36.	 42 U.S.C. § 9601(40)(H).

37.	 42 U.S.C. § 9601(40)(B). EPA promulgated its AAI rule at 40 C.F.R. § 312.

38.	 42 U.S.C. § 9607(q).

39.	 Westwood Pharms. v. Nat’l Fuel Gas Distrib., 964 F.2d 85 (2d Cir. 1992).

40.	 42 U.S.C. § 9601(20)(A).
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histories, differing judicial interpretations of the statute 
and where the equities lie, and eventual changes to the 
UCC, which the New York Legislature has failed to adopt.

Accord and Satisfaction
Prior to the enactment of the UCC, Jack and Jill’s situation 
would be governed by the common law of accord 
and satisfaction. The obligation owed by Jill would be 
considered an unliquidated obligation, i.e., an obligation 
subject to a good-faith dispute or uncertainty about the 
existence or amount of the debt. In almost all states, if Jill 
offered Jack an amount less than he claimed was due, and 
clearly indicated that it was offered in full satisfaction 
of her obligation, Jack had two choices. He could refuse 
to accept the payment and thus pursue his rights to 
seek the entire $5,000. Alternatively, he could accept the 
payment, for instance by cashing or depositing the check, 
and in doing so, would be deemed to have accepted it 
on the terms offered by Jill, in full satisfaction of her 
obligation, regardless of any language of reservation Jack 
put on the check. In accepting the payment, Jack would 
simultaneously be entering into an accord, an agreement 
to accept a different performance of their agreement, 
and a satisfaction, the receipt of the performance of that 
agreement. That accord and satisfaction discharged Jill’s 
obligation and precluded Jack from recovering anything 
further from Jill.2

Did the UCC Change the Law of Accord  
and Satisfaction?
The UCC was enacted, in whole or in part, by every 
state, including New York, which adopted it in 1964. As 
originally promulgated and adopted by the states, the 
UCC included § 1-207, which provided: “A party who 
with explicit reservation of rights performs or promises 
performance or assents to performance in a manner 

The Curious 
Case of the 
Full Payment 
Check
By Sandra J. Mullings 

Jack and Jill make a contract for the sale by Jack of 
5,000 pails to Jill at a price of $1 per pail. After the 
pails are delivered, Jill, in good faith, claims that 1,000 

of the pails are completely defective and, therefore, Jill 
only owes Jack $4,000. Jack contends that none of the 
pails are defective, or, if so, the defects occurred after risk 
of loss passed to Jill and, therefore, Jill owes Jack the full 
contract price of $5,000. After the parties argue back and 
forth for several weeks, Jill sends Jack a letter in which 
she clearly explains that she is enclosing a check for 
$4,100 in full settlement of the amounts owed under the 
contract and on the check she has conspicuously written 
“in full payment of contract for pails.” Jack receives 
the letter, endorses and cashes the check, but above the 
endorsement writes “received under protest, without 
prejudice and with full reservation of rights.”

Does Jack’s acceptance of the check, despite his 
notations, discharge Jill’s obligation under the contract 
and preclude Jack from collecting the remaining $900 
he claims is due? In at least 48 states, the answer would 
be yes, Jack has entered into an accord and satisfaction 
and Jill’s debt is discharged.1 But as of this writing, New 
York stands nearly alone in the view that, because of the 
language of reservation that Jack wrote before cashing the 
check, he has avoided an accord and satisfaction and can 
still sue to try to recover the additional amount he claims 
is due. That anomaly is an interesting study of apparently 
unanticipated results from the enactment of the Uniform 
Commercial Code (UCC or Code), differing legislative 
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[t]he interests of fairness dictate that a creditor who 
cashes a check offered in full payment should be 
bound by the terms of the offer. . . . [A]llowing the 
creditor to keep the money disregarding the debtor’s 
conditions seems unfair and violative of the obligation 
of good faith which the UCC makes applicable to 
every contract or duty.15

Other courts also noted the language of what was 
then § 1-103, to the effect that “principles of law and 
equity are not to be displaced unless done so explicitly,” 
and found no such explicit indication in § 1-207 or the 
comments.16 Moreover, several courts concluded that 
even if § 1-207 could be read to alter the common law 
rules regarding accord and satisfaction, it did not do so 
when the underlying transaction was not a transaction 
covered under the UCC, such as a sale of goods, even 
when the offered full payment was made by a negotiable 
instrument, such as a check, which was the subject of 
Article 3 of the UCC.17

New York’s Interpretation of UCC § 1-207
As the issue of the effect of UCC § 1-207 began to be 
litigated in New York, several courts concluded that 
the section allowed a creditor to avoid an accord and 
satisfaction. An important factor was a specific piece of 
New York legislative history. With respect to UCC § 1-207, 
the 1961 Report of the State of New York Commission on 
Uniform State Laws noted:

This section permits a party involved in a Code-
covered transaction to accept whatever he can get by 
way of payment, performance, etc., without losing his 
rights to demand the remainder of the goods, to set-
off a failure of quality, or to sue for the balance of the 
payment, so long as he explicitly reserves his rights. 
. . . The Code rule would permit, in Code-covered 
transactions, the acceptance of a part performance or 
payment tendered in full settlement without requiring 
the acceptor to gamble with his legal right to demand 
the balance of the performance or payment.18 

This language, which is less ambiguous than the 
official comments and seems to speak specifically to 
offers of full payment, was sufficient for courts to find 
an alteration of the common law rules.19 However there 
was disagreement as to whether § 1-207 applied when 
the underlying transaction was not a “Code-covered” 
transaction. For instance, the First Department allowed 
the avoidance of an accord and satisfaction where the 
underlying contract involved the use of premises for a 
party,20 but the Second Department did not apply the 
section in cases involving construction contracts21 and a 
sale of real property.22 

The question of the effect of UCC § 1-207 finally reached 
the Court of Appeals in 1985. In Horn Waterproofing 
Corp. v. Bushwick Iron & Steel Co., Inc.,23 the Court 
unequivocally held that a creditor could reserve its rights 
on a negotiable instrument and thereby avoid an accord 

demanded or offered by the other party does not thereby 
prejudice the rights reserved. Such words as ‘without 
prejudice,’ ‘under protest’ or the like are sufficient.” 
Eventually, litigation raised the question of whether 
such a reservation of rights applied to an accord and 
satisfaction. That is, could creditors reserve their rights, 
and thereby avoid an accord and satisfaction, by, for 
instance, writing language on a check such as “without 
prejudice” or “under protest”? The judicial response was 
varied and reflected the competing considerations at issue, 
as well as a dearth of guidance from either the official 
comments to the UCC or the legislative history of most 
states. The issue was also the subject of discussion and of 
conflicting views among commentators and scholars.3 

Some courts concluded that § 1-207 had changed 
the law regarding accord and satisfaction. In a few 
cases, there was little analysis.4 However, in other cases, 
the court considered the views of commentators in 
concluding that UCC § 1-207 allowed the reservation of 
rights when a payment was offered in full satisfaction.5 
Other courts expressly considered the equities involved 
in the full payment check scenario and concluded that the 
section was enacted “in response to a perceived injustice” 
to creditors who inadvertently found that a debt had 
been discharged,6 or that allowing a reservation of rights 
against an accord and satisfaction would “discourage 
tactical gamesmanship between litigants, [would] balance 
the power between negotiating parties appropriately, 
and [would] leave untouched the debtor’s option of 
negotiating an effective accord and satisfaction.”7

The majority of courts, however, did not interpret § 
1-207 as altering the common law rules.8 The decision of 
the Supreme Court of Wisconsin in Flambeau Products Corp. 
v. Honeywell Information Systems, Inc.9 illustrates a number 
of factors that led to such conclusions. The court found 
that neither the official comments to the UCC nor the 
Wisconsin legislative history suggested that UCC § 1-207 
should be applied to full payment checks10 and noted 
that some commentators had concluded that the official 
comments suggested that the section “was intended to 
apply to ongoing contracts, not to full payment checks 
that terminate the contractual arrangement.”11 

In addition, an earlier draft of the UCC had contained 
a § 3-802(3), which was ultimately not adopted, and 
which provided that obtaining payment of a full payment 
check would discharge the underlying obligation unless 
the payee “establishes that the original obligor has taken 
unconscionable advantage in the circumstances.”12 In the 
court’s view, the existence of this subsection specifically 
dealing with full payment checks indicated that § 1-207 
was not intended to apply to an accord and satisfaction.13

The court also concluded that allowing acceptance 
of a full payment check to constitute an accord and 
satisfaction served “sound public policy,” by allowing 
informal resolution of disputes without litigation.14 
Considering the equities, the court stated that 
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Revisions to the UCC
In Horn Waterproofing, the Court of Appeals suggested 
that, in view of the stated purpose of the Code to 
make the law uniform among the states, the National 
Conference of Commissioners “should give serious 
thought to a clarifying revision” of § 1-207.33 That 
clarifying revision came a few years later, in 1990. The 
1990 revision of the UCC put the original language of 
§ 1-207 in a subsection (1) and added a subsection (2), 
which provided that “[s]ubsection (1) does not apply to 
an accord and satisfaction.”34 Thus the revision clearly 
adopted the majority view, rather than the view adopted 
by New York. (In a subsequent revision of Article 1, 
sections were renumbered and what had been § 1-207 
became § 1-308.) In addition, Article 3 was revised to deal 

explicitly with an attempted accord and satisfaction by 
negotiable instrument by adding a new § 3-311, entitled 
“Accord and Satisfaction by Use of Instrument.”35 That 
section provides that a claim is discharged if a negotiable 
instrument was tendered with a conspicuous indication 
that it was offered in full satisfaction, the claim was 
unliquidated or subject to a bona fide dispute, and the 
claimant obtained payment of the instrument.36 Two 
exceptions are provided. First, the claim will not be 
discharged if the claimant is an organization and, within 
a reasonable time before the instrument was tendered, the 
claimant had sent a conspicuous statement that required 
that communications about disputed debts, including full 
payment instruments, be sent to a particular person, office 
or place and the instrument or communication was not so 
received.37 (A typical credit card agreement will contain 
such a provision.) Second, whether or not the claimant 
is an organization, the claim will not be discharged if, 
within 90 days, the claimant tenders repayment of the 
instrument.38

As of this writing, 49 states have enacted either 
the revised § 1-207 or the later renumbered § 1-308, 
indicating that the section does not apply to an accord 
and satisfaction, as well as a version of § 3-311 regarding 
accord and satisfaction by negotiable instrument.39 New 
York, however, did not enact these changes. Thus New 
York courts continued to follow Horn Waterproofing and 
applied UCC § 1-207 in determining whether an accord 
and satisfaction had occurred, including in cases where 
the underlying contract or dispute was not a transaction 
covered by a provision of the Code. For instance, New 
York courts have applied UCC § 1-207 when the proffered 

and satisfaction, thus establishing New York law on the 
issue. The underlying contract involved an oral agreement 
for services to repair a leaking roof. The plaintiff’s initial 
bill for $1,241 and a revised bill for $1,080 were disputed 
by the defendant. The defendant sent a check for $500 
on which was written, “‘This check is accepted in full 
payment, settlement, satisfaction, release and discharge 
of any and all claims and/or demands of whatsoever kind 
and nature.’”24 The plaintiff, however, added the words 
“Under Protest” prior to its endorsement of the check.25 
The plaintiff sued to recover the additional $580 it claimed 
was due. Thus, the questions of whether UCC § 1-207 
allowed a creditor to avoid an accord and satisfaction and 
whether it applied when the underlying transaction was a 
non-Code transaction were perfectly teed up.

The Court discussed the divergent views among 
scholars and among the courts that had considered the 
issues,26 as well as the policy favoring settlement of 
contract disputes underlying the traditional doctrine 
of accord and satisfaction.27 However, the Court also 
indicated that “conflicting considerations of policy and 
fairness are implicated” when a creditor is presented 
with a full payment check.28 While acknowledging the 
debtor’s expectation that if the check is not returned, 
the dispute is resolved, the Court noted the “cruel 
dilemma” faced by the good-faith creditor who had to 
either “surrender the partial payment or forfeit its right 
to the remainder.”29 UCC § 1-207, the Court concluded, 
changed the common law, resulting in a “fairer rule.”30 
The Court found that the language of the section 
could be read to make that change and that this view 
was buttressed by the discussion in the Report of the 
New York Commission on Uniform State Laws, which 
“unmistakably addresse[d] the common law doctrine 
and note[d] that the section permits a reservation of 
rights upon acceptance of partial payment where an 
accord and satisfaction might otherwise have resulted.”31 
The Court also found that the placement of the section in 
Article 1 indicated an intent that the section apply to any 
commercial “Code-covered” transaction. The Court held 
that such “Code-covered” transactions included any 
attempted settlement by negotiable instrument, such as 
a check, because such instruments are regulated under 
Article 3 of the UCC.32 Thus, although the underlying 
contract in Horn Waterproofing was one for services, not 
covered by any of the substantive articles of the Code, 
the use of a check made § 1-207 applicable.

UCC § 1-207 was enacted “in response to a perceived  
injustice” to creditors who inadvertently found that a debt  

had been discharged.
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generation that may never have written a check to pay an 
obligation and possibly may never do so, and thus will 
never face the issue of the ramifications of a full payment 
check.49 	 n

1.	 As explained below, Oregon law on this issue is not clear. See infra note 46.

2.	 See, e.g., Schnell v. Perlmon, 238 N.Y. 362 (1924); Wilmeth v. Lee, 316 P.2d 614 
(Okla. 1957); Boohaker v. Trott, 145 So. 2d 179 (Ala. 1962); Graffam v. Geronda, 304 
A.2d 76 (Me. 1973). But see Atkins v. Boatwright, 132 S.E.2d 450 (Va. 1963).

3.	 The opposing authorities are discussed in Horn Waterproofing Corp. v. 
Bushwick Iron & Steel Co., Inc., 66 N.Y.2d 321, n.1 (1985). See also Paula G. Walter, 
The Rise and Fall of U.C.C. Section 1-207 and the Full Payment Check – Checkmate?, 
21 Loyola L.A. L. Rev. 81 (1987).

4.	 See, e.g., Baillie Lumber Co. v. Kincaid Carolina Corp., 167 S.E.2d 85 (N.C. App. 
1969).

5.	 See, e.g., Scholl v. Tallman, 247 N.W.2d 490 (S.D. 1976).

6.	 AFC Interiors v. DiCello, 544 N.E.2d 869, 871 (Oh. 1989).

7.	 Frangiosa v. Kapoukranidis, 627 A.2d 351, 354 (Vt. 1993).

8.	 See, e.g., Chancellor, Inc. v. Hamilton Appliance Co., Inc., 418 A.2d 1326 (Dist. 
Ct. N.J. 1980); Hixson v. Cox, 633 S.W.2d 330 (Ct. App. Tex. 1982); Flambeau 
Prods. Corp. v. Honeywell Info. Sys., Inc., 341 N.W.2d 655 (Wisc. 1984); Stultz 
Elec. Works v. Marine Hydraulic Eng’g Co., 484 A.2d 1008 (Me. 1984); Anderson 
v. Rosebrook, 737 P.2d 417 (Colo. 1987); John Grier Constr. Co. v. Jones Welding & 
Repair, Inc., 383 S.E.2d 719 (Va. 1989).

9.	 341 N.W.2d 655.

10.	 Id. at 659–61.

11.	 Id. at 660–61 (citing William D. Hawkland, The Effect of U.C.C. § 1-207 on the 
Doctrine of Accord and Satisfaction by Conditional Check, 74 Comm. L.J. 329, 331 
(1969)).

12.	 Flambeau, 341 N.W.2d at 661.

13.	 Id. at 662.

14.	 Id. at 663.

15.	 Id.

16.	 Stultz Elec. Works, 484 A.2d at 1011; see also John Grier Constr. Co., 383 S.E.2d 
at 722.

17.	 See, e.g., Jahn v. Burns, 593 P.2d 828 (Wyo. 1979) (tort claim from automobile 
accident).

18.	 Cont’l Info. Sys. Corp. v. Mut. Life Ins. Co. of N.Y., 77 A.D.2d 316, 319 (4th 
Dep’t 1980) (citing New York Anns. to Official Comment, McKinney’s Cons. 
Laws of NY, Book 62½, Uniform Commercial Code § 1-207, p. 65).

19.	 See, e.g., Braun v. C.E.P.C. Distribs., Inc., 77 A.D.2d 358 (1st Dep’t 1980).

20.	 Ayer v. Sky Club, Inc., 70 A.D.2d 863 (1st Dep’t 1979).

21.	 Manfredi Constr. Corp. v. Green Fan Co., 87 A.D.2d 611 (2d Dep’t 1982); 
Geelan Mech. Corp. v. Dember Constr. Corp., 97 A.D.2d 810 (2d Dep’t 1983).

22.	 Gimby v. Frost, 84 A.D.2d 806 (2d Dep’t 1981).

23.	 66 N.Y.2d 321 (1985).

24.	 Id. at 322.

25.	 Id.

26.	 Id. at 323–25.

27.	 Id. at 324–25.

28.	 Id. at 325.

29.	 Id. at 326–27.

30.	 Id. at 327.

31.	 Id. at 328–29.

32.	 Id. at 329–31.

33.	 Id. at 331, n.11.

34.	 Revised UCC § 1-207 (1990).

35.	 Revised UCC § 3-311 (1990).

36.	 Revised UCC § 3-311(a), (b) (1990).

37.	 Revised UCC § 3-311(c)(1) (1990). The exception will not apply if the 
person who tendered the instrument can prove that prior to the collection of 
the instrument, the claimant or an agent who had direct responsibility knew 
that the instrument was tendered in full satisfaction of the claim. Revised UCC 
§ 3-311(d) (1990). 

full payment check was for lost luggage,40 rescission of a 
life insurance policy,41 and tort damages.42 

New York Enacts Changes to the UCC
Although there were revisions to Articles 1 and 3, as 
well as to other articles, in 1990 and thereafter, for 
several decades New York did not enact these changes, 
despite urging from several quarters. For instance, in 
2010, the New York City Bar Association issued a report 
urging that New York enact changes to Article 1.43 In 
recommending adoption of those revisions, however, 
the Association did not take a position on whether the 
reservation of rights should be eliminated, but merely 
suggested possible routes for amendment, depending on 
whether the Legislature chose to change existing law on 
accord and satisfaction or to preserve it.44 

It was only in 2014 that the Legislature passed and the 
governor signed a bill that made significant revisions to 
Articles 1 and 7 and conforming amendments to other 
articles.45 However, with respect to accord and satisfaction, 
although New York has now enacted a renumbered § 1-308, 
New York’s version does not contain a subsection with the 
language that indicates that the section does not apply 
to accord and satisfaction. Nor has New York enacted 
a version of § 3-311, expressly dealing with accord and 
satisfaction by negotiable instrument. Thus, New York’s 
law still remains as set forth in Horn Waterproofing, 
allowing their creditors to reserve rights and avoid an 
accord and satisfaction. New York, then, stands alone in 
interpreting the reservation of rights language in Article 1 
to apply to an attempted accord and satisfaction.46

Despite New York’s apparent intransigence on this 
issue, the recent legislation, whether advertently or not, 
appears to limit the application of what is now § 1-308 
when the underlying transaction is not a “Code-covered” 
transaction in the sense that the transaction, such as a sale 
of goods, specifically falls under an article of the UCC. 
In adopting revisions to Article 1, New York did enact § 
1-102, which states that Article 1 “applies to a transaction 
to the extent that it is governed by another article of [the 
UCC].” Thus the conclusion in Horn Waterproofing, that 
the nature of the underlying transaction is irrelevant 
when the attempted accord and satisfaction is made 
by an Article 3 covered negotiable instrument, may no 
longer be valid.47 Accordingly, avoidance of an accord 
and satisfaction by full payment check will likely be held 
to apply in only a limited group of cases. 

The use of the full payment check may also be further 
limited as the use of checks wanes. In a 1978 article, a 
commentator made the prescient observation that if the 
checking system were “eventually replaced by a system 
of electronic transfers, the use of the full-payment check 
as a convenient method for effecting informal settlements 
[might] be a casualty.”48 It is unlikely that he could have 
predicted the full panoply of how funds now move. While 
checks have certainly not disappeared, there is now a 
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130 Misc. 2d 292 (Dist. Ct., Suffolk Co. 1985) (tortfeasor’s check for property 
damages to automobile). But see Clarke v. Yvans, 140 Misc. 2d 129 (Civ. Ct., 
Queens Co. 1988) (UCC § 1-207 does not apply to acceptance of insurer’s check 
for property damage to automobile).

43.	 New York City Bar Association, Second Report on Revised Article 1 of 
the Uniform Commercial Code, Committee on Commercial Law and Uniform 
Statutes, July 2010 (2010 NYC Bar Association Report). In an earlier report, 
the NYC Bar Association did not take a position on enactment because of 
disagreement among the members of the Committee about certain provisions. 
The Association of the Bar of the City of New York, Committee on Uniform 
State Laws, Report on Revised Article 1 of the Uniform Commercial Code 
(April 2004) at 30.

44.	 2010 NYC Bar Association Report at A35-36.

45.	 A9933/S7816, signed by Governor Cuomo on Dec. 17, 2014.

46.	 The status of this issue under Oregon law is unclear. Or. Rev. Stat. Ann. 
§ 71.3080 does provide that the subsection on reservation of rights does not 
apply to an accord and satisfaction. However, in 1997, the earlier version of 
§ 3-311 was repealed and Or. Rev. Stat. Ann. § 73.0311 now provides that a 
full payment check will not be an accord and satisfaction “unless the payee 
personally, or by an officer or employee with actual authority to settle claims, 
agrees in writing to accept the amount stated in the instrument as full payment 
of the obligation.” This appears to be a departure from earlier Oregon case law, 
which allowed an accord and satisfaction to occur by a full payment check 
when it was clear that the debtor had offered the check in full satisfaction. See, 
e.g., Les Schwab Tire Ctrs. of Oregon, Inc. v. Ivory Ranch Inc., 664 P.2d 419 (1983). 
No reported cases discussing the revised § 73.0311 were found.

47.	 2010 NYC Bar Association Report at n. 5.

48.	 Albert J. Rosenthal, Discord and Dissatisfaction: Section 1-207 of the Uniform 
Commercial Code, 78 Colum. L. Rev. 48, n. 42 (1978).

49.	 Indeed, in recent years when I teach my undergraduate students the New 
York rules regarding full payment checks, the lesson begins with an image 
of both sides of a cancelled check, something most of them have never seen, 
and without which they have a difficult time understanding how one would 
prove what either party had written on a check. 

38.	 Revised UCC § 3-311(c)(2) (1990) This exception will not apply if the 
claimant organization had sent a statement complying with subsection (c)(1).

39.	 Ala. Code §§ 7-1-308, 7-3-311; Alaska Stat. §§ 45.01.308, 45.03.311; Ariz. Rev. 
Stat. Ann. §§ 47-1308, 47-3311; Ark. Code Ann. §§ 4-1-308, 4-3-311; Cal. Com. 
Code §§ 1308, 3311; Colo. Rev. Stat. Ann. §§ 4-1-308, 4-3-311; Conn. Gen. Stat. 
Ann. §§ 42A-1-308, 42A-3-311; Del. Code Ann. tit. 6 §§ 1-308, 3-311; Fla. Stat. 
Ann. §§ 671.207, 673.3111; Ga. Code Ann. §§ 11-1-207, 11-3-311; Haw. Rev. Stat. 
§§ 490:1-308, 490:3-311; Idaho Code Ann. §§ 28-1-308, 28-3-310; 810 Ill. Comp. 
Stat. §§ 5/1‑308, 5/3‑311; Ind. Code §§ 26-1-1-207, 26-1-3.1-311; Iowa Code. 
§§ 554.1308, 554.3311; Kan. Stat. Ann. §§ 84-1-308, 84-3-311; Ky. Rev. Stat. Ann. 
§§ 355.1-308, 355.3-311; La. Rev. Stat. Ann. §§ 10:1-308, 10:3-311; Me. Rev. Stat., 
tit. 11, §§ 1-1308, 3-1311; Md. Code. Ann., Com. Law §§ 1-308, 3-311; Mass. 
Gen. Laws Ann., ch. 106 §§ 1-308, 3-311; Mich. Comp. Laws Ann. §§ 440.1308, 
440.3311; Minn. Stat. Ann. §§ 336.1-308, 336.3-311; Miss. Code. Ann. §§ 75-1-308, 
75-3-311; Mo. Ann. Stat. §§ 400.1-207, 400.3-311; Mont. Code. Ann. §§ 30-1-207, 
30-3-311; Neb. Rev. Stat. U.C.C. §§ 1-308, 3-311; Nev. Rev. Stat. Ann. §§ 104.1308, 
104.3311; N.H. Rev. Stat. Ann. §§ 382-A:1-308, 382-A:3-311; N.J. Stat. Ann. §§ 
12A:1-308, 12A:3-311; N.M. Stat. Ann. §§ 55-1-308, 55-3-311; N.C. Gen. Stat. 
Ann. §§ 25-1-308, 25-3-311; N.D. Cent. Code Ann. §§ 41-01-22, 41-03-37; Ohio 
Rev. Code Ann. §§ 1301.308, 1303.40; Okla. Stat. Ann. tit. 12A, §§ 1-308, 3-311; 
Or. Rev. Stat. Ann. §§ 71.3080, 73.0311; 13 Pa. Cons. Stat. Ann. §§ 1308, 3311; R.I. 
Gen. Laws Ann. §§ 6A-1-308, 6A-3-311; S.C. Code Ann. §§ 36-1-308, 36-3-311; 
S.D. Codified Laws §§ 57A-1-308, 57A-3-311; Tenn. Code Ann. §§ 47-1-308, 47-3-
311; Tex. Bus. & Com. Code Ann. §§ 1.308, 3.311; Utah Code Ann. §§ 70A-1a-
308, 70A-3-311; Vt. Stat. Ann. tit. 9A, §§ 1-308, 3-311; Va. Code Ann. §§ 8.1A-308, 
8.3A-311; Wash. Rev. Code Ann. §§ 62A.1-308, 62A.3-311; W. Va. Code Ann. §§ 
46-1-308, 46-3-311; Wis. Stat. Ann. §§ 401.308, 403.311; Wyo. Stat. Ann. §§ 34.1-1-
207, 34.1-3-311. 

40.	 Kodak v. Am. Airlines, 9 Misc. 3d 107 (App. Term, 2d Dep’t 2005).

41.	 Masi v. Equitable Variable Life Ins. Co., 178 A.D.2d 515 (2d Dep’t 1991).

42.	 Goode v. Ronquillo, 1 Misc. 3d 905(A) (Dist. Ct., Nassau Co. 2003) (insurer’s 
check for damage to automobile); Church Mut. Ins. Co. v. Kleingardner, 2 Misc. 
3d 676 (Sup. Ct., Oswego Co. 2003) (insurer’s check for arbitration award in 
automobile accident case); DeVerna v. Kinney Sys., Inc., 142 Misc. 2d 271 (Civ. 
Ct., N.Y. Co. 1989), aff’d, 146 Misc. 2d 276 (App. Term 1st Dep’t 1990) (parking 
garage’s check for property damages to automobile); McCreedy v. Lopera, 
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Contractual Foreplay: Letters 
of Intent vs. Term Sheets

A letter of intent is a document 
signed by prospective par-
ties to a proposed transaction 

summarizing the basic terms of the 
deal they are contemplating, such 
as a merger, an acquisition or a joint 
venture.

Typically, because they address 
a transaction in the making, letters 
of intent are intended to be non-
binding instruments, and to that end 
they contain language proclaiming 
that they are not contracts and that 
they do not create any legal or bind-
ing obligations on the part of any of 
the signatories. A partial exception to 
the non-binding proclamation would 
be the preservation of obligations 
with respect to confidentiality provi-
sions that the letter of intent might 
contain.

That a letter of intent is not a bind-
ing agreement makes sense because it 
merely records a preliminary under-
standing of what the participants 
hope to accomplish. It provides guid-
ance for negotiation, which, if all 
goes well, will eventually produce 
the details for a formal contract to 
consummate the deal. And further, 
the letter of intent, itself, will often 
precede completion of essential due 
diligence.

Yet, despite their non-binding 
declarations, letters of intent often 
provide the foundation for litigation 
when negotiations go awry. Dur-
ing the latter part of the past cen-
tury, “when I wore a younger man’s 
clothes,”1 my law firm was retained 
to handle a claim based on a letter 
of intent which clearly stated that 
it did not create any legally bind-

ing obligations. And in 1985 a jury 
awarded damages of $10.5 billion 
against Texaco for interfering with 
an “agreement” between Pennzoil 
and Getty Oil which, according to 
press releases issued by both Texaco 
and Getty, was merely an agreement 
in principle subject to the signing of a 
definitive agreement. That $10.5 bil-
lion judgment forced Texaco to seek 
protection in bankruptcy.

In the final analysis, these suppos-
edly harmless little creatures possess 
the power to inflict a great deal of 
unintentional harm. Because they are 
signed documents containing some 
terms of a deal – albeit inchoate – 
courts may find sufficient detail in 
the document to support the cre-
ation of a binding agreement. Fur-
ther, claims under a letter of intent 
often include a count based on an 
alleged failure to act or negotiate in 
good faith, because, at least in New 
York, contracts governed by New 
York law include an implied covenant 
to act in good faith. In fact – hor-
ribile dictu – contrary to the express 
statement that the letter of intent 
does not create a binding agree-
ment, letters of intent will sometimes 
include an express statement that 
the parties negotiate in good faith, 
surely an imprudent addition for 
two reasons: (1) the statement, itself, 
is tantamount to admitting that the 
“non-binding” letter of intent is, in 
fact, a binding contract, and (2) as 
all attorneys know, hell hath no fury 
like a party scorned.

So, when presented with a pro-
posed transaction that requires pre-
liminary delineation of the parties’ 

objectives, what form of letter of 
intent do I recommend? Well, follow-
ing is the only form of letter of intent 
that I have allowed a client to sign:

That’s right! I never allow a client 
to sign a letter of intent. Instead, we 
create an unsigned preliminary term 
sheet or outline to provide the basis 
for discussion and negotiation. If the 
negotiation results in an agreement 
in principle, we will then produce 
a final, refined, and unsigned term 
sheet that will serve as a template 
for the definitive agreement. And – 
mirabile dictu – attorneys for the other 
parties to the proposed transaction 
have never objected to this proce-
dure. Even more important, this pro-
cedure has never produced litiga-
tion, even when the contemplated 
transaction failed.2

The sidebar to this article contains 
a sample term sheet for the acquisi-
tion of a business and its assets. As 
an added precaution, attorneys may 
wish to accompany the term sheet 
with a cover note along the follow-
ing lines:

CONTRACTS
BY PETER SIVIGLIA

PEtEr siviglia (psiviglia@aol.com), an attorney in Tarrytown, N.Y., is author of Commercial 
Agreements: A Lawyer’s Guide to Drafting and Negotiating, West, Supplemented annually; Writing 
Contracts: A Distinct Discipline, Carolina Academic Press; and Exercises in Commercial Transactions, 
Carolina Academic Press.
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reason of any such renegotiation 
or termination regardless of the 
reason.

Finally, as noted at the outset of 
this article, if confidential informa-
tion will be disclosed, then a confi-
dentiality agreement must be signed 
before discussions begin.3	 n

1.	 From “Piano Man” by Billy Joel.

2.	 A review of Commercial Agreements: A Law-
yer’s Guide to Drafting and Negotiating (Lawyer’s 
Cooperative Publishing (1993), West Group rev. 
ed. 1997) stated: “[The] recommendation . . . to 
avoid letters of intent at all costs is sound.” New 
York Law Journal, May 24, 1994.

3.	 For a sample confidentiality agreement, 
please see § 11:2 of Commercial Agreements.

The enclosed outline does not con-
stitute an agreement and it does 
not create any obligations. Any-
one may renegotiate any of the 
provisions set forth in the outline 
or terminate negotiations at any 
time for any reason whatsoever, 
and no one will have any obliga-
tion or liability to anyone else by 
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Sample Term Sheet for Acquisition  
of a Business and Its Assets
Preliminary Outline of Terms
1.	Description of Transaction.

Purchase of the business and inventory of [Seller] by [Buyer]. The business of 
Seller is the purchase and sale of the kinds of goods listed in EXHIBIT A.
2.	Format.

The signing of the contract and the consummation of the sale will take place 
simultaneously: i.e., at the same time the contract is signed, the initial installment of 
the purchase price will be paid and the assets will be transferred to Buyer.
3.	Seller. __________________________, a _________ corporation
		  Address: _ _________________________________________________
		  _________________________________________________________
		  Tel:_______________________________________________________
		  Fax: ______________________________________________________
		  E-mail:____________________________________________________
4.	Buyer. __________________________, a _________ corporation
		  Address:___________________________________________________
		  _________________________________________________________
		  Tel:_______________________________________________________
		  Fax:______________________________________________________
		  E-mail:____________________________________________________
5.	 Assets to be Purchased.
	 a.	� Seller’s business, inventory, supplier and customer lists, and supplier and 

customer contracts. The supplier and the customer lists will include names, 
addresses, telephone and fax numbers, persons to contact, and, in the case of 
customers, the types and volumes of products purchased during the last year. 
The supplier lists will include types and volumes of products supplied during the 
last year and the supplier’s standard terms.

		�  Prior to closing, Seller will furnish Buyer with the foregoing information other 
than names, addresses, telephone and fax numbers and persons to contact 
under an appropriate confidentiality agreement.

		�  Seller will retain sufficient inventory to fill orders outstanding at the time of 
closing.

	 b.	� Identification and assignment of all customer and supplier contracts and any 
consents required for the assignments.

		�  Seller to fill and to be entitled to payment for any customer orders made prior 
to closing. Seller to identify these at the closing.

		�  Buyer to be liable only for orders made after the closing and for unfilled orders 
placed with suppliers prior to closing.

6.	� Delivery of Inventory. Buyer will take delivery of the inventory at the time of closing 
and begin removing inventory from Seller’s premises immediately following the 
closing. Removal will be completed within one week. All inventory remaining on 
Seller’s premises will be clearly marked as being owned by the Buyer with Seller 
having no interest therein. There will be no charge to Buyer for the inventory 
remaining on Seller’s premises pending removal.

7.	� Price: $______________ plus the price of the inventory as determined by Seller 
and Buyer on the day of or the day prior to the closing based on prices of Seller’s 
suppliers current at that time.

8.	� Payment: $___________ at closing by bank check or certified check with the 
balance payable in 12 equal monthly installments commencing one month after 
closing with interest at the rate of ____% per annum. Each installment will include 
payment of accrued interest.

9.	 Security for Deferred Portion of Purchase Price.
Buyer’s inventory accounts receivable.
10.	 Basic Warranties.
	 a.	 Buyer and Seller.
		  i.	 Usual corporate warranties: existence and good standing; power to enter 
into transaction; due authorization and execution of agreements; binding effect 
and enforceability of agreements; no violation of other agreements or corporate 
documents.
		  ii.	 Usual warranties as to financial statements.
	 b.	 Seller and Seller’s Shareholders.
		  i.	� As to Inventory: Sole ownership; no liens, encumbrances, or other rights; no 

litigation or claims pending or threatened; good condition (the warranty with 
respect to condition to remain in effect for a period of 45 days).

		  ii.	� As to Customers and Suppliers: Customer and supplier lists complete and 
accurate; no omissions; no pending or threatened litigation or claims. Seller 
has not made and will not make any other sale or disposition of these lists 
or of any of the information contained therein.

		  iii.	� As to Contracts: In full force and effect; no default; no pending or threatened 
litigation or claims; enforceable in accordance with their terms.

		  iv.	 Sales: Seller’s sales to the customers listed on the customer list were  
			�   $__________ for calendar year 2____; $__________ for calendar year 

2______, and $__________ from January 1 of the current year through 
the end of [specify month].

		  v.	 Taxes: Seller has paid all taxes owed by it.
11.	 Non-compete.
		�  For two years following the closing, Seller and its shareholders will not, directly 

or indirectly, work for, assist, or invest in or provide financing or credit to any 
individual, corporation, partnership or other entity engaging in competitive 
activities in [geographical area]. Buyer will have the right to injunctive relief.

12.	 Further Assistance.
		�  For a period of six months following the closing, Seller and its shareholders will, 

without charge, assist Buyer in transferring the business to Buyer and securing 
the customers and suppliers for the Buyer. This assistance will include, but not be 
limited to, introductions and attending meetings with the Buyer and customers 
and suppliers.

13.	 Name Change.
		�  Within 30 days after the closing, Seller will change its name to 

“________________”. Seller and its shareholders will not use any name 
similar to [Seller’s name].

14.	 Compliance.
	 a.	� Any applicable bulk sales and bulk transfer laws, including those under relevant 

tax laws.
NOTE: Simultaneous closing (item 2 above) means that any required notices to credi-
tors and to the tax authorities will be sent at or prior to signing the contract of sale. 
Provision may have to be made to escrow payments of the purchase price (item 8 
above) depending on the notice requirements.
15.	 Certificates of Resolutions, Incumbency and Corporate Documents for Buyer 
and Seller.
	 a.	Buyer: approval by its directors.
	 b.	Seller: approval by its shareholders and directors.1
NOTE: Lawyers often will require an opinion of counsel to the other party. Thus, con-
spicuous by its absence is that requirement. The client should rely only on the opinion 
of its own counsel, not on the opinion of anyone else. That is the only opinion on 
which the client can rely with confidence. Since opinion letters should deal only with 
matters of law – not facts such as the warranties of a party – the client’s lawyer should 
be able to give any required opinion.2
16.	 Pre-closing.
	 a.	Lien searches.
	 b.	Determine whether any portion of the sale is subject to sales tax.
	 c.	Supplier and customer consents to assignment of contracts.
	 d.	Specify any other due diligence.

* * *
EXHIBIT A

[List of Goods]
	
1.	 �Generally, a sale by a corporation of all or substantially all of its assets requires 

shareholder approval.
2.	 �Regarding opinion letters, see Chapter 13 and § 13:1 of Siviglia, Commercial 

Agreements.

1. Generally, a sale by a corporation of all or substantially all of its assets 
requires shareholder approval.

2. Regarding opinion letters, see Chapter 13 and § 13:1 of Siviglia, 
Commercial Agreements.
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To the Forum:
I work as an assistant general counsel 
for MegaCorp, the largest manufac-
turer of widgets in the United States. 
We began growing concerned that our 
competitors are slowly chipping away 
at our market share, which may cause 
MegaCorp to lose its place as the larg-
est manufacturer in the widget indus-
try. Therefore, the company’s execu-
tives decided to purchase the fourth 
and fifth largest widget manufacturers, 
thereby eliminating its top competitors. 
Because of these potential acquisitions, 
MegaCorp has begun to face scrutiny 
from antitrust regulators. In addition, 
the company has been advised that 
the due diligence reviews of the com-
pany’s records by these antitrust regu-
lators have uncovered a potential issue 
concerning improper waste disposal at 
one of the company’s manufacturing 
facilities, which has been referred for 
further investigation by the Environ-
mental Protection Agency. I, of course, 
have been tasked by the company’s 
general counsel to handle MegaCorp’s 
compliance with federal and state envi-
ronmental laws and regulations. 

What are my ethical obligations 
pertaining to this particular situa-
tion? Specifically, if federal regulators 
attempt to interview me as part of their 
investigation concerning the waste dis-
posal matter, do I have to comply 
with their interview request? And if 
I do submit to an interview, what I 
can disclose? Finally, if the company 
is ever sued by the government as a 
result of the investigation, and I am 
subpoenaed to testify at trial, what am 
I allowed to disclose?

Sincerely,
Quentin Questioned

Dear Quentin Questioned:
A recent ethics opinion issued by the 
NYSBA Committee on Professional Eth-
ics (the Committee) addressed a situa-
tion close to what you have described. 
The Committee, in Opinion 1045, found 
that in-house counsel for a corporation 
may submit to an interview with an 
administrative agency that is investigat-
ing alleged wrongdoing by the client 

where the facts to be disclosed by the 
lawyer will not constitute confidential 
information. N.Y. State Bar Op. 1045. 
However, if the agency’s investigation 
results in a proceeding before a tribunal, 
and if the lawyer is likely to be a wit-
ness on a significant issue of fact, the 
lawyer may not also act as an advocate 
before the tribunal in such proceeding, 
absent an exception to the advocate-
witness rule. Id.

The pertinent section of the advocate-
witness rule (officially referred to as 
Rule 3.7(a) of the New York Rules of 
Professional Conduct (the Rules)) states:

A lawyer shall not act as advocate 
before a tribunal in a matter in which 
the lawyer is likely to be a witness on 
a significant issue of fact unless:
(1) the testimony relates solely to 
an uncontested issue;
(2) the testimony relates solely to 
the nature and value of legal ser-
vices rendered in the matter;
(3) disqualification of the lawyer 
would work substantial hardship 
on the client;
(4) the testimony will relate solely 
to a matter of formality, and there 
is no reason to believe that sub-
stantial evidence will be offered in 
opposition to the testimony; or
(5) the testimony is authorized by 
the tribunal.

The term “tribunal” is defined in 
Rule 1.0(w) to include

a court, an arbitrator in an arbi-
tration proceeding or a legislative 
body, administrative agency or 
other body acting in an adjudicative 
capacity. A legislative body, admin-
istrative agency or other body acts 
in an adjudicative capacity when a 
neutral official, after the presenta-
tion of evidence or legal argument 
by a party or parties, will render 
a legal judgment directly affecting 
a party’s interests in a particular 
matter.
One has to remember that applica-

tion of the advocate-witness rule is often 
very fact-driven. As further explained in 
Comment [4] to Rule 3.7 (which specifi-
cally relates to paragraph (a)(3)),

a balancing is required among the 
interests of the client, of the tribunal, 
and of the opposing party. Whether 

the tribunal is likely to be misled or 
the opposing party is likely to suffer 
prejudice depends on the nature of 
the case, the importance and prob-
able tenor of the lawyer’s testimony 
and the probability that the lawyer’s 
testimony will conflict with that of 
other witnesses. Even if there is risk 
of such prejudice, in determining 
whether the lawyer should be dis-
qualified, due regard must be given 
to the effect of disqualification on 
the lawyer’s client. It is relevant that 
one or both parties could reasonably 
foresee that the lawyer would prob-
ably be a witness. The conflict of 
interest principles stated in Rule 1.7, 
1.9 and 1.10, which may separately 
require disqualification of the law-
yer-advocate, have no application to 
the tribunal’s determination of the 
balancing of judicial and party inter-
ests required by paragraph (a)(3). 

As an initial matter, if federal regula-
tors from the Environmental Protection 
Agency (the EPA) attempt to interview 
you as part of their investigation of a 
waste disposal matter, we expect that 
you would in all likelihood comply with 
the request and that you would engage 
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obligations not to disclose confidential 
information under Rule 1.6 unless one 
of the conditions previously discussed 
above is satisfied.

Forcing an attorney off a case is 
never an easy decision. It is a mat-
ter that must be carefully analyzed. 
Professor Roy Simon points out that 
before an attorney-witness should be 
taken off of a case, it is necessary to 
determine if he or she has acquired 
distinctive value in that particular 
matter. See Simon’s New York Rules 
of Professional Conduct Annotated at 
1106 (2014 ed.). Indeed, we agree with 
Professor Simon’s analysis that a law-
yer has distinctive value in a particular 
case only if “[t]he lawyer has spent 
a lot of time on the litigation itself or 
the events giving rise to the litigation, 
and the client . . . would suffer undue 
delay finding a new lawyer or wait-
ing for the new lawyer to learn the 
facts.” Id. Therefore, before assessing 
what your distinctive value might be, 
we must know how long you were 
involved with the waste disposal mat-
ter, and what burden MegaCorp might 
suffer if you were off the case. As we 
pointed out at the outset of this Forum, 
a determination under the advocate-
witness rule is often fact-specific, and 
these questions concerning what your 
distinctive value might be fall within 
this premise. 

So, in the end, what are you per-
mitted to do if you could not give 
testimony in the EPA proceeding? You 
could still participate in the case outside 
the courtroom by, for example, direct-
ing outside counsel. See N.Y. State Bar 
Op. 1045 citing Rule 3.7(a) (lawyer shall 
not act as advocate before a tribunal); 
ABA Inf. Op. 89-1529 (1989). Although 
this may not be an ideal position, it is 
better than being completely walled off 
from participating in the matter if, in 
fact, the EPA chooses to pursue charges 
against MegaCorp, and will allow you 
to continue to act in some capacity to 
protect MegaCorp in defending any 
charges brought by the EPA.

Knowledge of the advocate-witness 
rule is critical for in-house counsel. It 
could mean the difference for an inside 
lawyer either being in the middle of 

before” the tribunal unless one of the 
exceptions in Rule 3.7(a) applies. See 
N.Y. State Bar Op. 1045 (“lawyer may 
not serve as both lawyer for a union 
and as a witness in an arbitration con-
cerning a collective bargaining agree-
ment the lawyer negotiated” (internal 
citation omitted)).

If the agency determines to bring 
charges against MegaCorp and you 
are subpoenaed to testify at trial, you 
will then need to determine if you are 
likely to be a witness on a significant 
issue of fact. This requires, among 
other things, evaluating other avail-
able testimony. Id. In MacArthur v. 
Bank of New York, 524 F. Supp. 1205, 
1208 (S.D.N.Y. 1981), the court (in 
making its analysis under the former 
Code of Professional Responsibility) 
held that “[a]n additional corrobora-
tive witness would almost always be 
of some use to a party, but might nev-
ertheless be essentially cumulative. 
At some point, the utility of addition-
al corroboration is de minimus [sic] 
and does not require the attorney’s 
disqualification.” The court found in 
MacArthur that an independent law-
yer would likely call the other lawyer, 
“both to supply his own account of 
the events in question (even if cor-
roborative) and to prevent the jury 
from speculating about his absence. 
It therefore found the lawyer’s testi-
mony would be far from cumulative, 
because his role was pivotal, and his 
conduct had been brought into ques-
tion by the adversary.” N.Y. State Bar 
Op. 1045 (quoting MacArthur, 524 F. 
Supp. at 1209) (internal citation omit-
ted).

If the lawyer is likely to be a wit-
ness on a significant issue of fact, Rule 
3.7(a) does not authorize the lawyer 
to choose whether to be a lawyer or a 
witness. The lawyer must not act as an 
advocate before the tribunal. The Rule 
applies whether the lawyer would be 
called as a witness by the lawyer’s 
client or the client’s adversary, and 
whether or not the lawyer’s testimony 
would be favorable to the client. Id.

If you are subpoenaed to testify in 
an EPA proceeding brought against 
MegaCorp, you cannot overlook your 

counsel to be present for the interview. 
Noncompliance may raise issues under 
Rule 1.1(c)(2) which states that “[a] law-
yer shall not intentionally prejudice or 
damage the client during the course of 
the representation except as permitted 
or required by these Rules.”

Next, if you consent to the investi-
gatory interview, the question arises 
whether you are permitted to dis-
cuss the contents of the company’s 
records concerning the waste disposal 
issue and what (if any) confidentiality 
issues may arise. As we have noted 
many times before, Rule 1.6 prohibits 
a lawyer from knowingly revealing 
confidential information (as defined 
in that Rule) unless the client gives 
informed consent, as defined in Rule 
1.0(j). “Confidential information con-
sists of information gained during the 
representation of a client that (a) is 
protected by the attorney-client privi-
lege, (b) is likely to be embarrassing 
or detrimental to the client if dis-
closed, or (c) the client has requested 
be kept confidential.” N.Y. State Bar 
Op. 1045. 

Since the information concerning 
your company’s waste disposal prac-
tices is likely to be embarrassing or det-
rimental to MegaCorp, or if your supe-
riors request that you not disclose this 
information in the interview, then you 
may not voluntarily disclose it without 
the company’s informed consent. 

As to the interview forum, even 
though the interview is with an admin-
istrative agency (in this case, the EPA), 
at this stage, the EPA is exercising 
its investigative functions, rather than 
acting in an “adjudicative capacity.” 
See, e.g., N.Y. State Bar Op. 1045. Con-
sequently, the advocate-witness rule 
would not apply at this stage of the 
game. That being said, if the EPA 
determines to bring a formal com-
plaint against the company following 
the interview, then the agency will be 
acting in its “adjudicative capacity.” 
At that point, if you are “likely” to 
be a witness on a significant issue of 
fact (such as your knowledge of the 
company’s waste disposal practices), 
Rule 3.7(c) will come into play, and you 
would not be able to act “as advocate 
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ed email from Peter that accused me 
of lying during the voir dire process 
prior to trial and being unfairly biased 
towards his client. As much as I know 
that my superiors honestly believe that 
I would not act in the manner claimed 
by Peter, I am deeply disturbed by the 
scurrilous accusations made against 
me and I am concerned that it could 
damage my professional reputation in 
other avenues of the legal community.

My question to the Forum: Could 
Peter be subject to discipline if I report 
him, and if so, what level of punish-
ment could he receive?

Sincerely,
Heather Harassed

ago, I served as the foreperson of the 
jury in a medical malpractice trial in 
Manhattan Supreme Court. After the 
conclusion of the trial, we returned 
a verdict in favor of the defendant. I 
recall that as everyone was filing out 
of court, the plaintiff’s counsel (Peter 
Perturbed) approached me and began 
to speak in a harsh manner as to his 
and his client’s dissatisfaction with 
the verdict. We then walked in differ-
ent directions out of court and I wrote 
Peter’s behavior off as just sour grapes 
from another obnoxious lawyer.

Last month, the partner in charge 
of my department came into my office 
and said he received a long-wind-

the action or left behind and unable to 
fully assist his or her company.

Sincerely,
The Forum by
Vincent J. Syracuse, Esq.
(syracuse@thsh.com) and
Matthew R. Maron, Esq. 
(maron@thsh.com) 
Tannenbaum Helpern Syracuse & 
Hirschtritt LLP

I am a mid-level associate at a promi-
nent New York law firm. Two years 
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the court grants a directed verdict for 
the defendant.41

In opposing a motion for a directed 
verdict, explain that you’ve made out 
your prima facie case. Demonstrate 
to the court that issues of fact exist 
for the fact finder to decide. Point out 
all the issues of fact. You should also 
apply the standard, set forth above, 
to your case: After taking the facts in 
the light most favorable to you (the 
non-moving party), the court must 
make every favorable inference in 
your favor. Explain the facts in the 
light most favorable to you. Point out 
the favorable inference the court must 
draw. If any credibility issues exist, 
remind the court that the fact finder 
must assess those credibility issues.

A court that grants a directed ver-
dict under CPLR 4401 is a decision on 
the merits. Res judicata applies.42

Motion for a Continuance
A court may order a continuance, or a 
trial adjournment, “at any time during 
[a] trial, on [a] motion of any party . . . 
‘in the interest of justice on such terms 
as may be just.’”43

Move for a continuance to adjourn 
the trial for a “brief period.”44 A party 
moves for a continuance when it is 
“presenting evidence . . . [and] a wit-
ness or other item of evidence is tem-
porarily unavailable, and the party is 
unable to go forward.”45 A continuance 
might be appropriate if a witness, or 
a party, doesn’t appear in time, can’t 
appear for a few days or is temporar-
ily ill.46 A continuance might also be 
appropriate if a party’s “[c]ounsel has 
withdrawn or been discharged.”47

Practitioners usually move orally 
for a continuance.

Make an offer of proof: If you’re 
moving for a continuance because a 
witness is unavailable, tell the court 
what the witness will say.48 Explain 
why the witness’s testimony is impor-
tant to your case.49 Also explain how 
you’ve been diligent in attempting to 
produce the witness timely.50

A court has discretion in deciding 
a motion for a continuance. The court 
“‘must indulge in a balanced consider-
ation of all relevant factors.’”51 A court 

lost wages but deny your motion if the 
plaintiff proved its damages for past 
medical expenses.29

Generally, issues such as whether a 
party was negligent or whether an act 
was foreseeable — “subject of varying 
inferences”30 — are for a fact finder 
to resolve. A jury need not decide 
every negligence action; the evidence 
a party presents at trial is key: “[I]t 
is just as much error to submit a case 
to the jury where no question of fact 
is involved as it is to deny a litigant 
his right to a determination by the 
jury where a question of fact has been 
presented.”31

Although proximate cause is a ques-
tion for the fact finder, “when only one 
conclusion may be drawn from the 
established facts, the question of legal 
cause may be decided [by the court] as 
a matter of law.”32

You “do[] not waive trial by jury or 
the right to present further evidence” 
if the court denies your motion.33 At 
one time, moving for a directed verdict 
was “deemed a concession that no fact 
issue existed. This meant that even if 
the motion was denied, the moving by 
its mere making was held to waive all 
further right to trial by jury. That is no 
longer the case.”34

If issues of comparative fault exist, 
“presentation of all evidence must be 
completed before a directed verdict for 
plaintiff is proper.”35

Move for a directed verdict if the 
plaintiff sought punitive damages in 
its complaint but doesn’t prove puni-
tive damages at trial.36

A court may reserve ruling on a 
motion for a directed verdict until after 
the jury has returned a verdict.37 If a 
court grants a motion for a directed 
verdict after a jury returns the verdict 
and the court is reversed on appeal, 
the jury’s verdict may be reinstated.38 
A new trial isn’t necessary.39 If the 
court grants a directed verdict before 
a jury returns the verdict and the court 
is reversed on appeal, “there is no jury 
verdict to reinstate and no alternative 
[exists for the appellate court] but to 
order a new trial.”40

A trial court commits error if a jury 
can’t reach a verdict (hung jury) and 

Your burden in moving for a direct-
ed verdict is that your adversary hasn’t 
made out its prima facie case.18

Not moving for a directed verdict 
means that you believe, or are conced-
ing, that the jury must resolve an issue 
of fact.19

On a motion for a directed ver-
dict, a court must consider “the facts 
adduced at trial in the light most favor-
able to the non-moving party and the 
non-moving party is entitled to every 
favorable inference that may be prop-
erly drawn from those facts.”20 

In granting a directed verdict dur-
ing a jury trial, a judge must be “con-
vinced that the jury could not find for 
the other party by any rational process; 
when, in support of the party against 
whom it proposes to order judgment, 
the court can find ‘no evidence and 
no substantial inferences.’”21 A judge 
will likely grant your motion for a 
directed verdict “when reasonable 
minds reacting to the evidence could 
not differ and would have to con-
clude just one way.”22 In deciding a 
motion for a directed verdict, “[t]he 
court must accept as true all of the 
evidence offered by the [non-moving] 
party against whom the motion for 
judgment aims, and must even resolve 
in that [non-moving] party’s favor all 
questions relating to the credibility of 
witnesses.”23

The court may not grant a motion 
for a directed verdict if “question[s] 
of fact and credibility [exist] for the 
jury.”24 The “proper procedure . . . [is] 
to reserve decision on the motion and 
submit the case to the jury.”25

In a bench trial, a judge “must view 
the evidence in its most favorable light 
for the non-moving party.”26

In a jury or bench trial, a judge 
deciding a motion for a directed ver-
dict may not weigh the evidence.27

A court may grant a motion for a 
directed verdict on “parts of a [party’s] 
claim that ha[ve] not been supported 
by evidence adduced at trial.”28 The 
court may, thus, grant your motion for 
a directed verdict if the plaintiff has 
failed to prove its damages for its past 

The Legal Writer
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answer. Move to strike a witness’ testi-
mony in its entirety, or move to strike 
only a portion. 

Consider whether you’ll oppose the 
motion to strike. Sometimes the court 
will rule so quickly on a motion to 
strike that you don’t even have an 
opportunity to oppose the motion.75 
You won’t want to oppose a motion 
that’s “well founded,” such as when 
a witness’s answer to a question is 
“blatant hearsay.”76 If your adversary 
seeks to strike evidence that’s impor-
tant to you, oppose the motion.

In opposing a motion to strike, 
argue that the evidence is proper.77 
Argue that striking the evidence from 
the record would prejudice your cli-
ent. Ask the court for an opportunity 
to “lay further foundation for the evi-
dence.”78 You might want to move for 
a “short continuance to obtain fur-
ther evidence or witnesses.”79 If you 
need the evidence to prove your prima 
facie case, explain that to the court.80 
Explain “what steps you would take, 
if the court allowed, [for the court] to 
render the evidence admissible.”81

Make sure that all your grounds in 
opposing the motion to strike are on 
the record. Preserve the record for an 
appeal.

A court that grants your motion to 
strike will give a curative instruction to 
the jury. It will tell the jury to disregard 
the evidence that was stricken and 
not consider it during deliberations.82 
If the court doesn’t give a curative 
instruction to the jury on its own, ask 
the court to give one.83 A court’s strik-
ing of the evidence and giving a cura-
tive instruction “may adequately serve 
the purpose.”84

A court’s curative instruction to a 
jury to disregard improper evidence 
might not be enough. Asking a jury 
to disregard what it has seen or heard 
is like trying to “‘unring a bell.’”85 
Move for a mistrial if the evidence 
is highly prejudicial to your client.86 
Consider moving for a mistrial even if 
the court strikes the evidence from the 
record and gives a curative instruc-
tion.87 Moving for a mistrial will pre-
serve your objection for the record on 
appeal.

and likewise you’d want your adver-
sary to consent to your request.61 But 
if your client will be prejudiced by 
a continuance, oppose the motion.62 
Explain how your client will be preju-
diced if the court were to grant a 
continuance.63 If your adversary seeks 
a lengthy continuance, explain how 
the delay will prejudice your client. 
If your adversary seeks a continu-
ance to secure evidence, explain how 
that evidence isn’t material. If your 
adversary’s motion for a continuance 
is designed merely to delay the trial, 
explain the circumstances to the court. 
Also, tell the court about your adver-
sary’s lack of diligence, if any exists. 

Motion to Strike
Move to strike when you want the 
court to “remove evidence from the 
record.”64 Practitioners usually move 
orally to strike.

Move to strike if your adversary 
asked an improper question but you 
didn’t respond quickly enough with 
an objection and the witness already 
answered the question.65

Move to strike if your adversary 
asked a proper question but the wit-
ness’s answer was unresponsive or 
“contained inadmissible [information] 
or material.”66

Move to strike when a witness’s 
answer to a question “initially appeared  
proper, but later was shown to have 
been improper.”67

Move to strike if the court admits a 
witness’s testimony subject to connec-
tion but your adversary never connects 
that witness’s testimony.68

Move to strike when a witness 
testifies on direct examination but is 
unavailable for cross-examination.69

Move to strike when a witness’s tes-
timony goes beyond the pleadings.70

Move to strike when a witness’s 
testimony is “incredible as a matter of 
law.”71

Move to strike “as soon as possible 
after the improper[] . . . testimony 
becomes evident” to you.72

Move to strike an expert’s opinion 
“based on facts not in evidence.”73

Move to strike your adversary’s 
question.74 Move to strike a witness’s 

will consider (1) the length of the con-
tinuance you’re seeking; (2) the mate-
riality of the evidence you’re seeking 
to procure; (3) whether your request 
for a continuance is designed merely 
to delay the trial; and (4) whether 
your need for the continuance was 
caused by your lack of diligence.52 
Courts will grant a motion for a con-
tinuance to give a party the opportu-
nity to obtain material evidence and 
to prevent miscarriages of justice.53 

The court’s “‘discretion is limited and 
narrowly construed when the . . . con-
tinuance requested is brief and made 
with a showing of movant’s diligence 
and good faith to secure the attendance 
of a crucial witness.’”54 The length of 
the continuance is within the court’s 
discretion.55

If the court denies your motion for 
a continuance — and the basis for your 
motion was that you wanted to secure 
a witness — “be absolutely certain 
that . . . no other evidence [exists that] 
you can present before resting.”56 If 
another witness exists, call that witness 
to testify.57

A court that refuses to adjourn a 
trial “when it is reasonable to do so 
will meet appellate censure.”58

Your poor trial preparation isn’t a 
good ground for moving for a continu-
ance.59

Consider whether to oppose your 
adversary’s motion for a continuance. 
If your adversary’s request is reason-
able and the court will likely grant 
the request, you might want to con-
sent to the continuance.60 In deciding 
whether to oppose your adversary’s 
motion, consider that you might also 
need a continuance during the trial (if 
you haven’t yet presented your case) 

A court that refuses  
to adjourn a trial 

“when it is  
reasonable to do  

so will meet  
appellate censure.”
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If the court grants your motion to 
strike evidence from the record, con-
sider moving for a directed verdict: “If 
the testimony was the only vehicle for 
[your adversary in] proving a critical 
element of the prima facie case, and 
that testimony is stricken, a critical 
hole is left in [your adversary’s] case. 
This could occur if critical testimony 
turns out to lack foundation.”88

Motion to Reopen the Case
A party with the burden of proof must 
introduce all evidence in its case before 
resting. To offer additional evidence 
after you’ve rested, move to reopen. A 
court might allow you to “reopen and 
cure defects that have inadvertently 
occurred in the evidence.”89

Move to reopen “immediately when 
the situation presents itself.”90 Move 
before the court rules on the relevant 
issue. If you wait too long to move, a 
court will likely deny your motion.91 

Practitioners move to reopen orally. 
If it’s a bench trial, you might have 
time to prepare motion papers and a 
memorandum of law to explain why 
the court should grant your motion. 
Jury trials pose a greater urgency.92 
During a jury trial, you might not have 
the time to prepare motion papers 
or a memorandum of law because a 
“jury [will be] waiting.”93 If you move 
to reopen your case during a jury 
trial, tell the court that you’ll prepare 
a memorandum of law, if the court 
wants one.94 A court has the “discre-
tion to allow a party to reopen, but 
that discretion ‘should be sparingly 
exercised.’”95

A court will consider the follow-
ing factors in deciding a motion to 
reopen:96 (1) whether the court has 
already ruled on the relevant issue; 
(2) whether the movant disclosed the 
nature of the omitted evidence; (3) 
whether the evidence that the movant 
seeks to introduce is “newly discov-
ered or whether there was no way for 
the party to anticipate that it should 
have put on the evidence in its case 
in chief”;97 (4) whether the opposing 
party will be prejudiced if the court 
grants the motion to reopen; and (5) 

whether the trial will be delayed if the 
court grants the motion to reopen.  

Move to reopen your case if your 
adversary moves for a directed ver-
dict on the basis that you’ve failed to 
make out a prima facie case.98 Absent 
prejudice, a court might grant your 
motion.99

If your adversary prepared motion 
papers, consider submitting opposi-
tion papers, including a memorandum 
of law. Even if your adversary moved 
to reopen orally, ask the court for per-
mission to submit written opposition 
papers and a memorandum of law. 
Consider whether you need to move 
for a continuance to research the issue 
and prepare opposition papers.

In opposing a motion to reopen, 
explain how your client will be preju-
diced if the court were to reopen the 
case. Merely arguing that “allowing 
your opponent to reopen will deprive 
you of a victory is not sufficient preju-
dice.”100 Argue that your adversary 
hasn’t disclosed the nature of the 
omitted evidence.101 Argue that the 
court has already ruled on the rel-
evant issue.102 Argue that the evidence 
your adversary seeks to introduce isn’t 
newly discovered. Argue that your 
adversary should’ve anticipated intro-
ducing the evidence in its case in chief. 
Argue that reopening the case will 
delay the trial.

In the next issue of the Journal, 
the Legal Writer will continue with 
trial motions and discuss post-trial 
motions.	 n
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Topics, Fourth Edition, the go-to guide on escrow funds and 
agreements, IOLA accounts and the Lawyers’ Fund for Client 
Protection, offers comprehensive coverage of the most  
common situations where attorneys handle client funds  
and clearly discusses the legal and ethics issues encountered.

Completely updated, adding new sections and updated case 
and statutory law, this edition includes every ethics opinion 
cited in the text as well as forms and all relevant statutes 
and regulations.

Also Available as a Downloadable PDF.

Fourth Edition

NEW!
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NYSBA’s Document Assembly Products.
Automated by industry-leader HotDocs® software. Increase accuracy, save time and money. Access hundreds 
of forms, including many official forms promulgated by the Office of Court Administration.

NYSBA’s Forms Products on CD. 
Access official forms, as well as forms, sample documents and checklists developed by leading attorneys  
in their fields of practices. Avoid reinventing the wheel in an unusual situation, and rely instead on the  
expertise and guidance of NYSBA’s authors, as they share their work product with you.

From the NYSBA Bookstore

To Order call 1-800-582-2452 or visit us online at www.nysba.org/pubs Source Code: PUB3043

Forms Products
Electronic and Print

New York State Bar Association’s Surrogate’s 
Forms—Powered by HotDocs®
NYSBA’s Trusts & Estates Law Section,  
Wallace Leinheardt, Esq.
Product Code: 6229
Non-Member Price: $737.00
Member Price: $630.00

New York State Bar Association’s Family Law 
Forms—Powered by HotDocs®
Willard DaSilva, Esq.
Product Code: 6260
Non-Member Price: $676.00
Member Price: $577.00

New York State Bar Association’s Residential 
Real Estate Forms—Powered by HotDocs®
Karl B. Holtzschue, Esq.
Product Code: 6250
Non-Member Price: $806.00
Member Price: $688.00

New York State Bar Association’s 
Guardianship Forms—Powered by HotDocs®
Howard Angione, Esq. & Wallace Leinheardt, Esq.
Product Code: 6120
Non-Member Price: $814.00
Member Price: $694.00

Commercial Leasing
Joshua Stein, Esq.
Access over 40 forms, checklists and model leases.
Book with Forms on CD • Product Code: 40419
Non-Member Price: $220.00 
Member Price: $175.00 

CD Only • Product Code: 60410
Non-Member Price: $95.00
Member Price: $75.00

New York Practice Forms on CD— 
2014-2015
Access more than 500 forms for use in daily  
practice. 
Product Code: 615015
Non-Member Price: $325.00 
Member Price: $290.00

Estate Planning and Will Drafting Forms  
on CD—2015
Michael O’Connor, Esq.
Product Code: 60952
Non-Member Price: $120.00 
Member Price: $100.00 

New York Municipal Law Formbook 4th Ed.
Herbert A. Kline, Esq.
Nancy E. Kline, Esq.
Access more than 1,350 forms (over 230 are 
new) for matters involving municipalities.
Book with FORMS ON CD
Product Code: 41603
Non-Member Price: $190.00 
Member Price: $155.00

ALSO: NYSBA Downloadable Forms 
Visit www.nysba.org/pubs for a list of all forms by practice area that you can download for instant use

$5.95 shipping and handling within the continental U.S. The cost for shipping and handling outside the continen-
tal U.S. will be based on destination and added to your order. Prices do not include applicable sales tax.
*HotDocs pricing includes shipping and handling. 
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CLASSIFIED NOTICES

RESPOND TO NOTICES AT:
New York State Bar Association
One Elk Street
Albany, NY 12207
Attn: Daniel McMahon
DEADLINE FOR SUBMISSIONS:
Six weeks prior to the first day  
of the month of publication.
NONMEMBERS:
$175 for 50 words or less;
plus $1 for each additional word. 
Boxholder No. assigned—
$75 per insertion.
MEMBERS:
$135 for 50 words and $1 for  
each additional word. 
Payment must accompany  
insertion orders.
SEND INSERTION ORDERS  
WITH PAYMENT TO:
Fox Associates Inc. 
116 West Kinzie St., Chicago, IL 60654
312-644-3888 
FAX: 312-644-8718 
Email: adinfo.nyb@foxrep.com

SEND AD COPY AND ARTWORK TO:
Email: nysba-foxadvertising@nysba.org

FEDERAL & NYS TAX 
DISPUTES
Former IRS Revenue Officer and 
Bankruptcy Advisor experienced in 
IRS and NYS audits and appeals, tax 
bankruptcies, discharge analysis, col-
lection, Tax Court litigation, and NYS 
sales tax.  Able to assist statewide.
William Winspear, Esq.
Winspear Law, PLLC
534 Delaware Ave. #426
Buffalo, N.Y. 14202
(716) 803-8770
www.winspearlaw.com
info@winspearlaw.com

LEGAL OFFICE SPACE – 
LAWSUITES
• 305 Broadway (Federal Plaza)
• 26 Broadway (The Bull)
Block from courts, perfect for 
Lawyers:
Plug and work; Office solutions for 
every budget; micro offices from 
$850; larger offices from $1,300; 
workstations from $450; Virtual 
packages from $125; Mail Plans from 
$50; Meeting Space; War Rooms;  
Deposition Rooms; 212 numbers; 
Call Answering. Admin Support. 
Brokers protected.
www.lawsuites.net – 212.822.1475 – 
info@lawsuites.net

PROBATE & ESTATE 
MEDIATION
PROBATE & ESTATE MEDIATION 
- We have experience in dispute 
resolution through facilitative medi-
ation, enhanced by 30+ years of 
experience in estate planning and 
estate administration.
Leslie J. Wilsher, Esq.
Wilsher Mediation
305 Broadway, 14th Floor
New York, NY 10007
(212) 323-7472
leslie@wilshermediation
www.wilshermediation.com

JURIS DOC PRO
Free use of Juris DOC Pro law office 
software for 60 days, to see if it may 
be useful in your practice, by saving 
time and helping to increase billable 
hours each month.   Application con-
tains an extensive library of law forms 
and documents connected to a data-
base, and it is easy to edit the forms 
or add your own and connect them to 
the database. 
If interested, dowload the trial ver-
sion at http://www.jurisdocpro.
com/ then request a 60 day license 
key from  Tom Harris at gtharris@
sbcglobal.net

INDEX TO 
ADVERTISERS
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Right now, heir-hunters could be signing 
the heirs you represent in a fiduciary 
capacity to finder’s-fee contracts for up 
to 50% of their share, without your 
knowledge or authorization.

Reasonable, non-percentage fees.

Authorized search.

97% success rate since 1967.

Need to Find Missing Heirs?

Call                                        today. 1  800  663  2255

There is A Better Way.

rSearch.com
We Find Missing Heirs A Better Way®
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NYSBJ Ad.pdf   1   6/17/2014   1:53:37 PM New Regular Members 
2/25/15 - 3/27/15_ ____________3,124

New Law Student Members 
2/25/15 - 3/27/15_ _____________ 253

Total Regular Members 
as of 3/27/15_______________75,135

Total Law Student Members 
as of 3/27/15________________2,593

Total Membership as of  
3/27/15_ ___________________77,727

MEMBERSHIP TOTALS In Memoriam
Robert Y. Chung 

New York, NY
Ira J. Cohen 

Monticello, NY
Lawrence E. Dolan 

Orlando, FL
Leonard Eisenberg 

New York, NY
Robert James Friedman 

White Plains, NY
Richard A. Hanft 

Troy, NY
Seymour W. Miller 

New York, NY
Jeffery N. Yunis 

New York, NY
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HEADQUARTERS STAFF EMAIL ADDRESSES

Executive 
David R. Watson 

Executive Director 
dwatson@nysba.org

Elizabeth Derrico 
Associate Executive Director of Strategic Member 
Services 
ederrico@nysba.org

Executive Services
Kevin Getnick, Executive Services Counsel 

kgetnick@nysba.org
Robyn Ryan, Executive Services Counsel 

rryan@nysba.org
Mark Wilson, Manager, Bar Services 

mwilson@nysba.org

Media Services and  
Public Affairs
Lise Bang-Jensen, Director 

lbang-jensen@nysba.org
Patricia Sears Doherty, Editor, State Bar News 

psearsdoherty@nysba.org
Christina Couto, Senior Media Writer 

ccouto@nysba.org

Meetings
Kathleen M. Heider, Director 

kheider@nysba.org

MIS & Content Management
David Adkins, Chief Technology Officer &  

Director of Content Management 
dadkins@nysba.org

Jeffrey Ordon, IT Operations Manager 
jordon@nysba.org

Lucian Uveges, Applications Development Manager 
luveges@nysba.org

Web Site
Brandon Vogel, Social Media and Web  

Content Manager  
bvogel@nysba.org

CLE Publications
Daniel J. McMahon, Director  

dmcmahon@nysba.org
Kirsten Downer, Research Attorney 

kdowner@nysba.org
Joan Fucillo, Publication Manager 

jfucillo@nysba.org

Print and Facilities Operations
Gordon H. Ryan, Senior Director 

gryan@nysba.org

Building Maintenance
Design Services
Graphics
Print Shop
Donald Gardinier, Print Production Manager 

dgardinier@nysba.org 

Governmental Relations

Richard Rifkin, Senior Director 
rrifkin@nysba.org

Ronald F. Kennedy, Director 
rkennedy@nysba.org

Kevin M. Kerwin, Associate Director 
kkerwin@nysba.org

Continuing Legal Education

H. Douglas Guevara, Senior Director  
dguevara@nysba.org

CLE Programs
Jean E. Nelson II, Associate Director 

jnelson@nysba.org
Alexandra Glick-Kutscha, CLE Program Attorney 

aglick-kutscha@nysba.org
Mark Belkin, CLE Program Attorney 

mbelkin@nysba.org
Cindy O’Brien, Program Manager 

cobrien@nysba.org

Law Practice Management
Katherine Suchocki, Director 

ksuchocki@nysba.org

Finance

Kristin M. O’Brien, Senior Director 
kobrien@nysba.org

Cynthia Gaynor, Associate Director of Finance 
cgaynor@nysba.org

General Counsel Services

Kathleen R. Mulligan-Baxter, General Counsel 
kbaxter@nysba.org

Law, Youth and Citizenship Program
Martha Noordsy, Director 

mnoordsy@nysba.org
Kimberly Francis, LYC Program Manager 

kfrancis@nysba.org

Lawyer Assistance Program
Patricia F. Spataro, Director 

pspataro@nysba.org

Lawyer Referral and  
Information Service
Eva Valentin-Espinal, LRS Manager 

evalentin@nysba.org

Pro Bono Affairs
Gloria Herron Arthur, Director 

garthur@nysba.org

Human Resources

Paula M. Doyle, Senior Director 
pdoyle@nysba.org

Marketing

Grazia Yaeger, Director of Marketing 
gyaeger@nysba.org

Membership Services

Patricia K. Wood, Senior Director 
pwood@nysba.org

Megan O’Toole, Membership Services Manager 
motoole@nysba.org

Sonja Tompkins, Service Center Manager 
stompkins@nysba.org

Section Services
Patricia B. Stockli, Director 

pstockli@nysba.org
Lisa J. Bataille, Chief Section Liaison 

lbataille@nysba.org

The New York Bar Foundation
Deborah Auspelmyer, Director of Development  

and Administration  
dauspelmyer@tnybf.org

THE NEW YORK  
BAR FOUNDATION

2014-2015 OFFICERS
Cristine Cioffi, President 

2310 Nott Street East, Niskayuna, NY 12309
Lesley Rosenthal, Vice President 

70 Lincoln Center Plaza, 9th Floor  
New York, NY 10023

David R. Watson, Secretary 
1 Elk Street, Albany, NY 12207

Lucia B. Whisenand, Assistant Secretary 
1 Nursery Lane, Syracuse, NY 13210

Richard Raysman, Treasurer 
31 West 52nd Street, New York, NY 10019

DIRECTORS
James R. Barnes, Albany

Honorable Ralph A. Boniello, III, Niagara Falls
Earamichia Brown, New York

Honorable Cheryl E. Chambers, Brooklyn
Marion Hancock Fish, Syracuse

Sheila A. Gaddis, Rochester
Sharon Stern Gerstman, Buffalo

Michael E. Getnick, Utica
John H. Gross, Hauppauge
Robert L. Haig, New York

Stephen D. Hoffman, New York
John R. Horan, New York
William J. Keniry, Albany

Susan B. Lindenauer, New York
Edwina Frances Martin, New York

Joseph V. McCarthy, Buffalo
Elizabeth J. McDonald, Pittsford

Martin Minkowitz, New York

EX OFFICIO
Emily F. Franchina, Garden City 

Chair of The Fellows
James B. Ayers, Albany  
Vice Chair of The Fellows

JOURNAL BOARD 
MEMBERS EMERITI

Howard Angione 
Immediate Past Editor-in-Chief

Rose Mary Bailly
Richard J. Bartlett

Coleman Burke
John C. Clark, III
Angelo T. Cometa
Roger C. Cramton
Willard DaSilva

Louis P. DiLorenzo
Philip H. Dixon

Maryann Saccomando Freedman
Emlyn I. Griffith

H. Glen Hall
Paul S. Hoffman

Judith S. Kaye
Charles F. Krause

Philip H. Magner, Jr.
Wallace J. McDonald

J. Edward Meyer, III
Gary A. Munneke

John B. Nesbitt
Kenneth P. Nolan
Eugene E. Peckham

Albert M. Rosenblatt
Lesley Friedman Rosenthal

Sanford J. Schlesinger
Robert J. Smith

Lawrence E. Walsh
Richard N. Winfield
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Drafting New York Civil- 
Litigation Documents: Part 
XLI — In Limine, Trial, and 
Post-Trial Motions Continued

THE LEGAL WRITER
BY GERALD LEBOVITS

Continued on Page 55

Requiring “each party [to] await the 
conclusion of the other’s case before 
moving for judgment is designed to 
afford all parties a day in court.”12 A 
court’s grant of a directed verdict will 
be premature if the court grants the 
motion “before the close of a party’s 
evidence.”13

You may reserve your motion for 
a directed verdict at the close of your 
adversary’s evidence: “[I]t is obvious-
ly safer, not to mention more polite, 
to request the court’s permission to 
reserve making the motion.”14

Your motion for a directed verdict 
after the court charges the jury will be 
timely if you’ve reserved your right 
to move for a directed verdict and the 
court agreed.15 

You may move for a directed ver-
dict in a bench trial or jury trial. Prac-
titioners usually move orally for a 
directed verdict.

Specify the grounds that form the 
basis of your motion for a directed 
verdict.16 A motion for a directed ver-
dict mustn’t be based on “anything as 
flighty as indecisive statements in jury 
openings; it is based on the evidence 
itself.”17 

tive instruction.’”4 Courts can cure an 
error by instructing juries to disregard 
it.5

If a jury returns an inconsistent ver-
dict, a court may declare a mistrial “or 
require the jury to further consider its 
answers and verdict.”6

A court order granting a mistrial 
before a jury has returned its verdict 
isn’t appealable.7

An appellate court will be preclud-
ed from reviewing the jury’s verdict 
if you didn’t move for a mistrial at 
trial and you later appealed the jury’s 
verdict “based on the jury’s alleged 
[misconduct, such as] nonverbal pos-
tures, facial expressions, attitudes, and 
comments.”8 

For more information on mistrial 
motions, consult the Legal Writer’s pre-
vious column in this series.

Motion for a Directed Verdict 
(Motion for a Judgment as a  
Matter of Law)
Although practitioners call it a motion 
for a directed verdict, it’s referred to 
under CPLR 4401 as a motion for judg-
ment as a matter of law.

Move for a directed verdict “[a]fter 
the close of the evidence presented 
by an opposing party with respect to 
such cause of action or issue.”9 After 
a party with the burden to go for-
ward “(normally the plaintiff, except if 
only counterclaims are being tried) has 
completed its case, the opposing party 
may move for a directed verdict.”10 
The CPLR doesn’t require a party to 
“move ‘immediately after,’ [a party 
completes its case] or otherwise state 
that the motion must be made no[] 
later than a given point in the trial.”11

The Legal Writer continues its 
series on civil-litigation docu-
ments. In the last issue of the 

Journal, we discussed motions in 
limine and trial motions, including 
motions to dismiss, motions based on 
admissions, and motions for a mistrial. 
In this issue, we’ll continue to discuss 
trial motions. In the next issue, we 
will continue with trial motions and 
discuss post-trial motions.

Trial Motions Continued
Motion for a Mistrial
If you “deliberate[ly] . . . convey the 
idea to the jury” during voir dire, 
opening statement, trial, or closing 
statement that the defendant has liabil-
ity insurance, a court will likely grant 
your adversary’s motion for a mistrial.1 
But “[w]hen the fact of insurance or the 
existence of an insurer is properly or 
legitimately in the case,” you have no 
grounds for a mistrial.2 If a witness 
volunteers information that the defen-
dant has insurance, a court might not 
declare a mistrial if it’s an “isolated, 
unexpected, inadvertent statement . . . 
[and the court] promptly . . . [gives the 
jury] curative instructions.”3

Instead of declaring a mistrial, “[c]
ourts prefer to correct errors that could 
otherwise be grounds for a mistrial 
whenever possible, and a frequent 
vehicle to accomplish this is the ‘cura-

A court order  
granting a mistrial 
before a jury has 

returned its verdict 
isn’t appealable.

Gerald Lebovits (GLebovits@aol.com), an 
acting Supreme Court justice in Manhattan, 
is an adjunct professor of law at Columbia, 
Fordham, NYU, and New York Law School. He 
thanks court attorney Alexandra Standish for 
her research.
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Adam L. Roth
Peter W. Rothberg
David Chaim Rothman
Ari S. Ruben
Anthony Michael Ruiz
Keith A. Ryan
Erica Sabetfard
Omar Saleem
Mark Bernard Salomon
Rebecca Gruene Samakow
Urvashe Sameer
Analuz Sanchez Mejorada 

Raab
Darren Jared Sandler
Jordan Frederick Sauer
Mathew John Saur
Gerard Savaresse
Laura Christin Sayler
David Schaffer
Marissa Lauren Schaffer
Diana Schawlowski
Kimberly R. Schertz
Sara P. Schoenfeld
Brooke Lauren Schwartz
William Richards Sears
Andrew Tyler Seaton
Christopher John Sedefian
Jocelyn Rae Sedlet
Masaki Sekimoto
Christopher M. Seleski
Brian Joseph Senie
John Michael Senior
Philip Oren Shapiro
Alisa Shekhtman
Matthew C. Shellenhamer
Melissa Beth Siegel
Clayton Tyler Silvey
Michael Benjamin Singer
John Joseph Slater
Bailey Abendschoen Smith
Louis Jeffrey Smoller
Regwood Paul Snipes
Mark Ross Sobin
Nicholas Maurice Soilleux
Laura B. Sole
Joseph Anthony Spina
Benjamin Tilden Steadman

Joshua Y. Stein
Zackary Lane Stillings
Katherine Michelle Stork
Michael William Straw
Jonathan A. Stribling-Uss
Bram Adam Strochlic
Marsha Sukach
Isabel Polly Sukholitsky
Wonju Sul
Brian William Sullivan
David Patrick Sullivan
Rochelle Frieda Swartz
Nafees Asiya Syed
Haran Tae
Sabrina Talukder
Tiffany Ng Tam
Didi Teng
Peter Thomas
Ross D. Thomas
Bradley Robert Thompson
Hunter Byron Thomson
Maria Laura Torre Gomez
Peter Reuben S. Torre
Jorge Oscar Torruella
Jason William Tortora
Graham L. Travaglini
Darren Michael Trotter
Jason Sotirios Tsoutsouras
Michael Meir Turkel
Yael Rebecca Tzipori
Laura Kathleen Umbrecht
Max Utzschneider
Sheida Y. Vakili
Jorge Ivan Valencia Mora
Anthony V. Vita
Donald H. Vogelman
Michael Paul Waks
Daniel Waldman
Angela Mengxue Wang
Diana Chaofan Wang
Jennifer N. Wang
Kathy Xin Wang
Sarah Wenxuan Wang
Zixuan Wang
David Ernest Weinfeld
Ross Samuel Weinstein
David Weiss
Tiantong Wen
Elizabeth Newman White
Emily Love Willborn
Alfred Michael Williams
Stefanie Lee Williams
Stephen Nathan Haskell 

Williams
Laura Marya Wilson-

Youngblood
Kyle Adam Wirshba
Dasha Wise
Jennifer Michelle Wong
Saarah Woodby
Megan Elizabeth Woodford
Yusu Wu
Sirui Sherry Xia
Guang Yang
Xiyun Yang
Jonathan Yim
Sandra Woonyoung Yoo
Elise Marie Young
Matthew Craig Young
Lauren Rebecca Younkins
Kyung Ah Yu
Jack Zarin-Rosenfeld
Eric Daniel Zeiger

Jenny Xiaojia Zhang
Jie Zhang
Lu Zhang
Jia Zhao
Anqi Zhu
Benjamin Zhu
Richard C. Zisholtz
Nicole M. Zito
Chi Zou

SECOND DISTRICT
Lindsay Cristine Adams
Daniel Horten Altabef
Jeremy Michael Amar-Dolan
Joseph Zachary Amsel
Christopher Robert Anderson
Joseph Jennison Austin
Mary-Ann Awada
Leslie Claire Bailey
Margaret Ann Barone
William Geoffrey Beecher
Nathan Bondar
Leah Lynn Branch
Ryan Brewer
Brian Buckmire
Matthew William Castle
Christine Noelle Cea
Anastasia Cembrovska
Rebecca Blake Chaikin
Brandon Whitney 

Chamberlin
Nicola Natasha Chambers-

Yunusov
Zabrina M. Chandler
Wendy Wen Cheng
Thomas F. Chew
Michael Kuhn-wai Chiu
Andrew Nathaniel Choi
SukMon Chu
Benjamin Streckfus Clark
Molly McGlaughlin Coe
Andrew Isaac Cohen
Molly Samantha Cohen
Agatha M. Cole
Brandon Alexander Cook

Alexandra Jeffress Cotter
Laura Christine D’Iorio
Alexander Richard Delisi
Pragatee Dhakal
Christina Mae Dicerbo
Patrick Thomas Diehl
Alla Digilova
Michael Stanley Dorfman-

Gonzalez
Edward G. Eiseman
Adam Elewa
Katherine Caldwell Ellis
Mary Lauren Fee
Hannah Rae Fishman
Anna Fodor
Stephen Alexander Fowler
Marlyn Anne Frage
Tristan Matthieu Dennis 

Freeman
Kevin M. Frick
Caroline Friedman
Ashleigh Georgia
Elizabeth Anne Gibson
Lauren Elizabeth Gilbert
Stewart Robert Gilson
Andrew Easton Glantz
Stephanie Maria Goldfarb
Omar Gonzalez-Pagan
Norman Eli Greenberg
Elizabeth Guzman
Ashley Elizabeth Haelen
Sean Fuad Harb
Charles Davis Hely
Nell Hirschmann-Levy
Terra Celeste Dailey Hittson
Amelia Judith Hochman
Emily C. Hoffman
Albert Hor
Justin Richard Horton
Robert Ganc Huberman
Carl Harry Hurvich
Jana Isabel Hymowitz
Nithin Esh Jayadeva
Willoughby Charles Jenett
Jeanne Lee John

Timothy Ryan Jones
Jellisa Michelle Joseph
Andrea Kao
William Edmund Kermode
Hargun Singh Khanna
Israel Klein
Abraham J. Klug
Elizabeth Christine Krupa
Adam K. Lange
Meir Lax
Melissa Susan Lee
Ivy Ann Letourneau
Maksim Leyvi
Lauren Alexa Lipari
Sarah Remmer Long
Ariana Marmora
Robert Lee Martin
Anna Maslyanskaya
Zachary Mason
Austin Robert Mazzella
Catherine Avis McKinney
Sean Lai McMahon
Troy Elizabeth McNamara
Iya Megre
Kamilah Mitchell
Evan Corey Mizrahi
Shandanette Jane Molnar
John David Moore
Andrew Wade Moses
Erica Nazarian
Marc Neuman
Tinh T. Nguyen
Tony Binh Nguyen
Johanne M. Nicolas
John Joseph Nolan
Kendal Kristen Nystedt
Jeffrey Ryan Oakley
Lisa Hitoe Ohta
Karla M. Ostolaza Ortiz
Samantha Leigh Palladino
Sejin Park
Elizabeth Lee Payne
Zachary Salman Perecman
Timothy Paul Poodiack
Rebecca Eleanor Popuch



Swati Roopa Prakash
William Anderson Price
Jaclyn Quiles
Kristopher Dennis Reichardt
Celia Clary Rhoads
Thomas William Rinaldi
Lauren Elizabeth Rivard
Ethan Rodkin
Jessica Louise Rofe
Nicholas Chang Ho Roper
Elizabeth Rosenshine
Alana Rosenthal
Clarke Elizabeth Rosenthal
James William Rosenthal
Lauren Brooks Sabb
Madalene Aida Sabino
Meredith Ivana Santana
Barbara Michelle Santisteban 

Cofresi
Stephen Anthony Savoca
I’Asia C. Scarlett-Jones
Erik Nicholas Schneebeck
Eric William Shannon
Michael James Shannon
Emily Adams Shoor
Justin Paul Silver
Thomas Eamon Slattery
Andrew Keith Turnbull Smith
Michael Andrij Sochynsky
Mordechai Y. Sutton
Sarah Marthe Telson
Jennifer Youjia Tian
Julius Toonkel
Ivan Torres
Erim Ergun Tuc
Kate Ulitskaya
Shantanu Vaid
Frank L. Valdinoto
Damiano Daniel Valenza
Claire Elizabeth Vallin
Gabriella Elizabeth Varobey
Maya Vax
Andrew Francis Vigliotta
Stephen Daniel Wagner
Thomas Wilfrid Watson
Samuel Weber
Michael B. Weiss
Elliot Benjamin Wertheim
Allison Claire Wilkinson
Michael Avram Wiseman
Megan Elizabeth Woodford
Peter James Wu
Shirley Shan Yang
Zhou Da Jupiter Yue
Annmary Yuen-Parker
Brian Joseph Zucco
Melanie Beth Zuch

THIRD DISTRICT
Michael Antonacci
Christopher Lee Ashley
Dustin Scott Bennett
Mark Thomas Houston
Theodore Kelly
Patrick K. Kennedy
Benjamin H. Kosinski
Henry Rz Liu
Jasmine Monica Liverpool
Christopher Peter Mirabella
Srabone Monir
Kelley Michelle Parrish
Jay Daniel Plumley
Timothy P. Tripp

FOURTH DISTRICT
Funsho Ilori
Shulamit Kashy
Jeffrey Charles Kehm
Katherine E. McNamara
Elena Pinsonnault Pablo
Kathleen Frear Tashjian

FIFTH DISTRICT
Robert D. Nussbaum
Daniel R. Van Winkle

SIXTH DISTRICT
Sarah B. Affel
Sandra Bruno
Katherine Sacco Duyer
Joshua Robert Friedman
Christopher Louis Roma
Matthew Wilson

SEVENTH DISTRICT
Russell Scott Magaziner
Joshua M. Mankoff

EIGHTH DISTRICT
Daniel K. Cartwright
Stephanie Donna Cook
Catherine Veronica Jakubik

NINTH DISTRICT
Marcelo Solideo Adiong
Jessica Michelle Alesandro
Faith Alexander
Benjamin Seth Arfa
Thomas Steven Bellone
Nicole Monica Bynum
Mccallion Lee Campbell
Frank Chou
Stephen S. Cobb
Sarah E. Creagan
Xusana Rocio Davis
Frank Andrew Deluccia
Richard John Deponto
Joanna Marie Dinardi
Patrick Sullivan Dowdle
Lauren Michelle Epstein
Kristin M. Finan
Maeve Elizabeth Flanagan
Philip Lawrence Fraietta
David Frazer
Elizabeth Friedler
Ryan Alex Gabay
Jennai Elizabeth Gaskin
Asha Sairah George
Jason Scott Giaimo
Samantha Marie Goewey
Amanda Jennifer Goldstein
John Timothy Goring
John Goswell
Michael John Goswell
Geoffrey Grant
Alan Roy Gray
Kevin Michael Griffith
Monique Elizabeth Hardy
Kerry Catherine Herman
Andrea M. Hlopko
Michael Holzhueter
Christopher Briggs Johnson
Yuu Kinoshita
Dana Sammi Kleiman
Patrick Andrew Knowles
Michele Elaine Lucas
Olivia T. Marotta

Colleen A. McCormack
James Rocco Monteleon
Lauren Ella Moore
Alison Kate Morris
Patrick Thomas Murray
Peter Naber
Michael Nesheiwat
Christopher Anthony O’Brien
Kristyn Marie Okress
Andrew Salvatore Paliotta
Justina M. Parrello
Bianca Piccoli-mako
Mery Y. Pimentel
Cory Alexander Poolman
Douglas A. Raelson
Keighly Erin Rector
Kristen G. Rossetti
Michelle Sarro
Jonelle Cecelia Saunders
Robert Sayward 

Schanzenbach
Jennifer Barrie Scheu
Jason Will Spiegel
Brittany Alexandra Stevens
Joshua Samuel Talcovitz
John Arden Tracy
Brianna Teresa Wilson
Amanda Maria Zefi

TENTH DISTRICT
Laura Carey Ahern
Nicole Rae Alexa
Michael Joseph Andreani
Nadia Yesmaine Anwar
Jared Richard Artura
Matthew John Atalla
Mark Lyn Bailey
Joanna Marie Barakat
Michael James Barone
Alex Bayee Nkeng Besong
Shane Ian Birnbaum
Scott B. Brenner
Timothy J. Buckley
Eli G. Burton
Michael Jason Cabasso
Elisabetta Dominique 

Capizola
Glenn William Caulfield
Samantha Tai Chance
Zahra Mushtaq Cheema
Jonathan David Cohen
Shawn O. Cohen
Robert Michael Conboy
Vincent J. Costa
Lisa Anne Covert
Brian Cox
Kristen Angela D’Angelo
Katharine Rose D’Aquila
Meagan Elizabeth Dean
Louis Joseph Dell
Joseph P. Donnelly
Jeffrey Hill Dorfman
Justin Michael Dorman
Michael Durnin
Vincent Esposito
Harry Fournaris
Ian Thomas Freeman
Joshua Isaac Freeman
Jenny Erica Friedman
Hilary Jean Gallo
Tina Marie Genovese
Eric Brinton Gerbert
Farimah Ghaffari

Nicole Rosario Giannakis
Lisa Ann Gilbert
Christopher Joseph Gioia
Avi K S Goldstein
Brachah Goykadosh
Nicole Ann Guliano
Michael Gaetano Gulotta
James Alan Harvey
Alexander Phillip Herd
Michael Hochfelsen
Gillian C. Holland
Chengyu Hou
Richard Joseph Howard
Arielle Sarah Howe
Melissa Bianca Jean
Younghoon Ji
Karina Joy Jockers
Sharon Jinry Jung
Kaitlin Kelly
Alexander R. Klein
Constantine Nicholas 

Kokinakis
Christi Marie Kunzig
Andrew Lee
John Anthony Lentinello
Michael M. Levitz
Michal S. Lipshitz
James Kyle Mahoney
Shane Gennaro Malone
Andrew Steven Mantione
Eric Margolis
Gabriel Silva Marques
Stephon Dominique Martin
Megan Ann McEntee
Sean Patrick McGonigle
Kelly Ann McGowan
Jana Marie McNulty
Robert Merrihew
Scott Alan Miller
Jennifer Mok
Marina Montes
Ian Harrison Moss
Michael Joseph Murtha
Sara Jean Papasidero
Michael J. Poropat
Sarah Kalen Prager
Alicia C. Prestia
Francesco Joseph Prochilo
Ashley Kristen Pulito
Evan Ross Rabinowitz
Kiran Hema Raghubeer
Peter Creighton Reitano
Brett Michael Rieders
Kristin Courtney Rizzi
Melanie J. Rosen
Victor Rothberg
Christina Andrea 

Sammartino
Evan Scott Schleifer
Elizabeth Shumejda
Maihtab Singh
Rana Kanwar Singh
Erik William Snipas
Adam Charles Sosnik
Colleen Elizabeth Spain
Ross Charles Steele
Bryan Sterba
Brenna R. Strype
Brittni A. Sullivan
Christopher Tao
Luke Ray Tarantino
Matthew Eli Tarasoff
Scott Tenner

Andrea Francesca Titone
Thomas Joseph Tyrrell
Kevin Scott Volkommer
Alan G. Weinberg
Brian Nicholas Wheaton
Maureen Elizabeth Wynne
Deborah Hsiao Yang
Evan Sean Zablow
Sebastian Zar

ELEVENTH DISTRICT
Inessa Abayev
Arielle Clare Labelle Adams
Timothy W. Allomong
John K. Arias
Thomas Michael Artaki
Meghan Elizabeth Ashworth
Rajkamal Singh Aujla
Sandy Adly Azer
Alisha Bacchus
Adam Joseph Barazani
Samuel Judah Bazian
David Meir Bercovitch
Venus Shanning Bermudez
Suzanne Melissa Robinson 

Bettis
Jacob Bishop
Bernard Bluhm
Joseph James Boylan
Matthew Bricker
Cherie Nicole Brown
Connor Dolan Brown
Mario Joseph John Cacciola
Kallie Anne Campbell
Teressa Suzanna-rae 

Campbell
Chrystina Paulina Chan
Ivy Cherian
Nathaniel Derek Jay 

Chiaravalloti
Shantelee Natania Christie
Gina Marie Ciorciari
Kristen Katharine Clark
Stephanie M. Cordero
Shemori Shecura Corinthian
Christopher Freitas Costa
Laura Anna De Los Rios
Gregory Desire
Daniel William Devoe
Samantha Leanne Diaz
Joel T. Dodge
Latoya S. Funderburk
Megan Furino
Devin Geng
Colin Edward Gillespie
Alexander Daniel Goldman
Jamie Leigh Gross
Asher G. Grossman
Roselind Franciska Hallinan
Mary Beth Hoynacki
Jingwen Huang
John Tyler Hughes
Louisa S. Irving
Tianyu Jia
Sarah Dai Kalin
Elina Kats
Tania Khatibifar
Jun Won Kim
Ryan Michael Klafehn
Halie Sara Klein
Janet Kljyan
Krysta Lillian Ku
Nicole S. Lam



Gregory M. Lasak
Christopher Antoni Lech
Tongzhou Li
Mara Rose Lieber
Jamie M. Lipman
Li Liu
Michael A. Lopez
Rebecca Lowry
Amanda K. Lui
Matthew Louis Luongo
Kirkland Alexander Lynch
Malvina Donik Mardirosyan
Cole Spencer Mathews
Julian Ross Maxwell
Maegan Brianne Mcadam
Sonal Mehta
Abraham Z. Melamed
Eric Allen Mintz
Ali Vahaub Mirsaidi
Anne-Marie Judy Mitchell
Jaspreet Kaur Narang
Jean Alexandra Occhiogrosso
Silviu Pitis
Joseph Nicola Polito
Sophia Qasir
Penina B. Radinsky
Stephanie Darshani 

Ramdhari
Maweza Razzaq
Andrew Steven Richmond
Erin Rieu-Sicart
Joshua Rittenberg
Monique Michele Robotham
Cassandra Rohme
Margo L. Ross
Ezra Saul Roth
Stephanie Cheryl Ruiz
Jessica L. Ruoff
Nicholas J. Ryan
Joseph Sacco
Megumi Nina Saito
Robert Dwayne Sanderman
Edda J. Santiago
Priam S. Saywack
Nicholas Christopher 

Scholten
Emily Cader Schwartz
George Michael Seaman
Richard Joseph Silvagni
Stanley Colin So
Christopher Chanwoo Song
Danli Song
Jonathan Douglas Sprintz
Vita V. Trujillo
Vitaliy Usten
Jason Brooks Velinder
Gennady Voldz
Youli Wang
Emily A. Weissler
Joshua Morgan Wesneski
Nicholas A. Widzowski
Michael William Wynn
Yuriy Yaroslavskiy
Min Woo Yoon
Jessica Frances Young
Karen Wing-chun Young
Daniel Alexander Youngblut
Minning Yu
Alexander Steven Zbrozek
Alan Meng Zhao
Kelly Lu Zheng
Xing Zhou

TWELFTH DISTRICT
Kaitlyn Maura Allen
Alexander Michael Anolik
Ariel Cabral
Michael Das
Jose Antonio Gonzalez
Gakia Elnora Gray
Joseph Hladki
Nordia A. Hunt
Ryan Joseph Legrady
Michael Adewale Makinde
Giancarlo N. Malinconico
Ana L. Millan
Sean Patrick Murphy
Jose Xavier Orochena
Christina Dawn Sansone-

Mulligan
Jane Victoria White

THIRTEENTH DISTRICT
Yekaterina Berkovich
Amanda Rose Drucker
William Santannera Garnett
Yehuda C. Morgenstern
Frank Joseph Prospero
John Edmund Schemitsch
Jacqueline Spagnola
Samantha Josephine Stillo

OUT OF STATE
Christopher John Abbott
Michael James Adams
Claudia Agnes Ahiabor
Daniel Justin Aisaka
Nadia Aksentijevich
Meriam Al-Rashid
Jose Antonio Aleman
Jasmin Mohamed Ismail Ali
Gregory Joseph Allen
Jenelle Eloise Ambrose
Ivon Susana Anaya
Jill Pride Anderson
Alison Angelo
Kartik Anjur
Christina Frances Annick
Christine Annick
Christen Adele Ansuini
Haig Gary Apoian
Adela Aprodu
Angela Arabia-meyer
Melchor J. Aranas
Juliana Correia De Araujo
Lorenzo Arditi
Marlana Aref
Jamie David Armstrong
Adriana Lucia Artunduaga 

Mendez
Aurelie Ascoli
Linda Asiama
Samantha Aster
Dorita Azizi
Areen Babajanian
Miles Christian Babin
Mehdi Bali
Yan Bao
Nakeshia Donilla Baptiste
Katie Deborah Baranek
Cyle Barber
Kevin James Barber
Nicholas Marcello Barnabo
Andrew Basham
Chris Battista
Christopher Martini Battista

Melissa Marie Bellitto
Sarah Benkhaled
Kimberly Bennett
Clint Douglas Bergstrom
Brett A. Berman
Jodi Lenore Bewicke
Dominika Sylwia Blok
Michael Steven Blume
Vincent Boca
Kenneth C. Bordes
Carlisle Michael Bostic
Ross Forrest Bratin
Julia Higgins Brower
Meghan Luann Brower
Waylon Memphis Bryson
Trent Buatte
Lucas Burbank
Jamie N. Burke
Teresa Neet Burlison
Adrienne Patrice Byrd
Angela Cai
Matthew Ryan Cali
Andrew Joseph Camelotto
Elizabeth Carbone
Anne Marie Carson
Aaron Christopher Carter
Michael Caruso
Lisa H. Cassilly
Michael V. Celli
Adam Mcalpine Cernea 

Clark
Meng Chen
Pengyu Chen
Randolph T. Chen
Philip A. Cheney
Michael Childers
Gary Carl Chiumento
Jaewoo Cho
David Cicotte
Cheryl Ann Citera
Patrick Anthony Clerkin
Alan Cliff
Thomas P. Cody
Ross Alexander Cohen
Sarah Welsch Colangelo
Lily Emma Coodin
Marta Cook
Alexander Copp
Nathan Hijikata Cox
Nigel Geoffrey Crocombe
Stephanie Arielle 

Cunningham
Nakita Quanice Cuttino
Kari Elizabeth D’Ottavio
Bin Dai
David Daoud
Joseph Anton Darrow
Caroline Emille De Luca
Juliana Catherine Deangelis
Aresh Dehghani
Sonia Desai
Anita Dewan
Andreya Dimarco
Wenjin Ding
Bryna Djuhar
Jiming Dong
Joshua Samuel Downer
Katherine Drage
Meng Du
Stephanie Lynn Dugan
Christopher Stephen Dunn
Cecile Dupoux
James F. Early

Michael Oliver Eckard
Karen Agom Egbuna
Stefanie Egidy
Kirby Einhorn
Dina Safey El Din El 

Husseiny
Richard William Englehardt
Reiah N. Etwaroo
Deanna Elizabeth Evans
Christina Farmer
Charles M. Ferguson
Samanta Bethsabe Fernandez 

Micone
Eric Ferrante
Mackenzie Fillow
Jason Scott Finkel
Leon Nicholas Firios
Eric Matthew Fischer
Catherine V. Fisher
Kirsten Steen Fochtman
Daniel Jeremie Fombonne
Stephanie Lisa Fox
Joshua David Franklin
Kevin Frazier
Alan M. Freeman
Tracy R. French
Shuhei Fujimura
Disha Rajendra Gandhi
Raymond Garcia
Brett Michael Garrison
Lorraine Gauli-Rufo
Sean Patrick Gaynor
Aleshadye Getachew
Seena Ghebleh
Michael Wayne Glenn
Michael James Glotzbach
David Y. Goldman
Bryant Gonzalez
Richard Anthony Goulding
Jennifer Lee Green
Jeremy Peter Green
Karen Falkenstein Green
Seth Samuel Greenspan
Jessica Greer Griffith
Genilde Elite Guerra
Manasa Reddy Gummi
Jing Guo
Jinyang Guo
Rebecca L. Gustafson
Bishoy Habib
Jonathan D. Hammond
Alton Lee Hare
Krista Renee Hartwell
Jonathan Benjamin Hasbani
Bryce Hashizume
Michael John Hassen
David B. Hatef
Daniel William Hatten
Patrick John Hayden
Zhao He
Marcous Hedman
Michael Klaus Joachim 

Hendricks
David Benjamin Hirsch
Delia T. Hobbs
Patrick James Holston
Natalie Holzaepfel
William Hanna Hope
Nicholas Horgan
Xiao Hu
Yijuan Huang
Monica Jung Huh
Eric Matthew Hurwitz

Jason James Irvin
Rodd Michael Izadnia
Caroline Anne Marie Jamet
Krystal Jenkins Hagler
Kristen Jensen
Ke Jiang
Shantae A. Johnson
Christopher Roy Jones
Soo Ji Jung
Paul Juzdan
Kurt T. Kalberer
Na Kang
Yun Ju Kang
Nikolei Mario Kaplanov
Najeela Candace Karimi
Naoko Kato
Steven Barrett Katz
Avi David Kelin
Brent Keller
William Michael Kelly
James Davis Kendry
Crystal Gabrielle Kennedy
Sean A. Kennedy
Andrew Neil Kessler
Nicole Rene Kilburg
Michael Kilgarriff
Hankyu Kim
Jin Young Kim
Mikyoeng Kim
Min Ji Kim
Minjung Kim
So Hyeung Jennifer Kim
Yeji Kim
Leslie King
Mark Alastair Kleinman
Jason Nathaniel Kleinwaks
Anna C. Klemmer
Mitchell C. Kline
Michael B. Klinger
Joseph David Klingler
Sara Kluberdanz
Jeremy Evan Knobel
Yuli Kotler
Daniella Krakovyak
Charles Lomas Kurmay
Patrick Noh Kwak
Thomas S. Lakritz
Erinrose Walsh Lavin
Luisa Maria Lebron
Jung Sun Lee
Ping-an Lee
David M. Lehn
Noel Ruth Leon
Timothy Jee-fei Leung
Peng Lin
Po-chun Lin
Christopher Daniel 

Linebaugh
John Liolos
Yu Chun Liu
Amelia Yin Wah Lo
Wenting Lu
Kristin Paige Lummus
Julie-Anne Marie Lutfi
Robyn Lym
Adrian Ma
Matthew Robert Macdonald
Eric Magnuson
Katherine Louise Maher
Amanda D. Maizel
Fernando Maldonado
Vasily Malyshev
Mekidem Yehiyes Mamo



Edward N. Mangaron
Samuel R. Marchese
Melissa Eileen Mark
Lauren Anne Marshall
Michael P. Marsille
Jacqueline Martinez
Kevin James Matta
Frank Mazzeo
Lois Mbafor Achu
Seth Barrow McCormick
Morgan Daniel McDevitt
Hugh Thomas McDonald
Cara McGarian
Matthew McGregor
Ashli S. McKeivier
Jacqueline Frances McNally
Stephen McNally
Stephanie Nicole Mecca
Michael Aaron Mencher
Eric Craig Merenstein
Benedikt Mertens
Jan Eurenius Messerschmidt
Michael James Messonnier
Lauren Ann Miceli
Clinton Mikel
Laura Elise Miller
Lea Renee Milliaressis
Travis Dodge Miscia
Hetal Mistry
Amber Monroe
Gypsy Margaret-Rose Moore
Masahiro Mori
Victoria Phillips Morphy
Negar Mortazavi
Gregory Paul Muccilli
Laura Catherine Mumm
Lewis F. Murphy
Kelly Na
Andrew James Nadel
Hiroaki Nagahashi
Kelly Ng
Tung Anh Nguyen
Roland Dietrich Nimis
Yamato Nozawa
Daneyar Nusubaliyev
Paul Joseph Nykaza

Katharine Nylund
Shannon C. O’Brien
John Terry O’Connor
Catherine O’Hern
Sorcha Maire O’Keefe
Yumiko Oda
Tolulope Oluwafunmilayo 

Odukoya
Nwamaka Okagbue
Adeola Bunmi Olagunju
David Oppliger
Joanna Pagones
Guangyu Pan
Michael Thomas Papandrea
Reena Parikh
Minyoung Park
Steve Bomjin Park
Bimal Vallabh Patel
Mitesh Patel
Tajah Henal Patel
Vincent Paul Pavlish
Michael Vincent Pepe
Adrian John Pepper
Ligia Pereira Schlittler
Lauren Peterson
Sarah Pickering
Tara Joelle Pistorese
William Andrew Pittenger
Kristin Eileen Poling
Alexander Gershon Devlin 

Pomerant
Edward Joseph Pontacoloni
Hassan Ghulam Popal
Roman Popov
Joshua Micah Portman
Jennifer Watkins Potts
Maria Isabel Pradilla Picas
Maria I. Pradilla
Daniel Prince
Nancy Ellen Pritikin
Colton Puckett
Kenneth Andrew Pun
Ni Qian
Jason Zhe Qu
Randi Jayne Rabinowitz
Lamiya Naureen Rahman

Warren Angelo Raiti
Ramy Ramadan
Bharata Willy Agus 

Ramedhan
Lee Marjory Ramsay
Larsa Kateh Ramsini
Shashval S. Raval
John Thomas Reading
Marion Rebilly
David R. Reeder
Anthony Lance Reins
Jessica Rey
Rebecca Grace Rhoda
Gregory Richner
Carolyn Peterson Richter
Abigail Amato Rives
Prema L. Roddam
Kamilla B. Rodrigues
Andrew Alperin Rohrbach
Charles S. Rosenberg
Jordan Michael Rossen
Cali Rose Roth
Benjamin Louis Rudofsky
Amber Claire Rudolphi
Martin D. Ryan
Max Saglimbeni
Adil Sahban
Onur Saka
Yasumasa Sakamoto
Yuki Sako
Kerry J. Salkin
Tobi Salottolo
Matthew Arlen Sanders
Gretchen M. Santamour
Hector Hugo Sarcos Castro
Koji Sato
Carol Savage
Ryan M. Schneer
Primoz Sega
Christopher Michael Seleski
Gina M. Seong
Rafe M. Serouya
Rachel Gabriella Shalev
Jianhua Shang
Michael Shaw
Brendan Joseph Shea

Rachel Elizabeth Sheehan
Xinrui Shi
Yun Soo Shin
Craig Silverman
Jessica A. Silverman
Angel Jaime Silvestrini
Andrey Simonyan
Varnitha Siva
Daniel Ian Small
Viola Roxanne Smalley
Erica Brittany Smith
Harini Srinivasan
Donald R. Stacey
Todd Jeremy Stearn
Amanda Stein
Barbara-Helene Steindl
Jonathan Adam Stern
Kimberly M. Stern
Todd S. Stewart
Erik Fitzgerald Stier
Aisling Mary Strain
Jean Welles Strout
Andrea Leigh Sturniolo
Eric Yoon Suh
Thomas Patrick Sukowicz
Timothy Aloysius Sullivan
Yan Sun
Aline Darbellay Suso
Olga Synoverska
Daijiro Takano
Marc Daven Co Tan
Sophia Tan
Sophia Al-jin Tan
Armand Luc Terrien
Oluremi Adeola Tewogbade
William Daniel Thanhauser
Molly Jo Theobald
Chad Vincent Theriot
Daniel Paul Thiel
Peter Albert Thomas
Shuo Tian
Courtland Benjamin Tisdale
Jeremy T. Toman
Anna Toubiana
Laverne Largue Tucker
Channing Jay Turner

Christopher James Vaccaro
Lawrence Jean-Pierre Rene 

Verhelst
Alejandro Vivas
Julie Thanh Thao Vo
Clayton Vormstein-Fox
Marco Man Ho Wan
Ming-chuang Wang
Sihan Wang
Youli Wang
Andrew G. Wedmore
Addar Weintraub
Xin Wen
Kevin J. Whittam
Richard Keith Williams
Sophia Lynn Williams
Patrick Matthew Winn
Amanda Felice Wolf
Lauren Michelle Wolfinger
Jean Wong
Yuet Kei Wong
Daniel Wei-bun Wu
Xuan Wu
Zhuoyun Wu
Tetsuji Yamamoto
Sumi Yamana
Toshihito Yasaki
Taehoon Yeo
Huiyu Yin
Shawn Sockhyun Yoon
Ru You
Philip Woolley Young
Chiharu Yuki
Barbara Zabawa
Barbara Jean Zabawa
Evan Yibo Zhao
Lin Zhou
Meilin Zhou
Chelsea Kay Zimmerman
Daryl K. Zules
Andrew Mark Zwecker
Alicia Megan Zweig
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