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branch would have gone unpaid—some sent home after 
being deemed “nonessential,” and others forced to work 
with no pay until the resolution of the shutdown. Then, 
the stresses placed on other government workers—we all 
have heard stories of individuals who took on second jobs, 
drove for Uber or Lyft, or simply were unable to pay their 
bills—would have been visited on employees of the judi-
ciary.  And while our colleagues in the courts would no 
doubt have made extraordinary efforts to keep the wheels 
of justice turning, inevitably we and our clients would 
soon have experienced a direct impact.

This cannot be permitted to happen to the judicial 
branch again.  The judiciary is, of course, a co-equal 
branch of government, but it had no role in this battle be-
tween the executive and legislative branches.  The Consti-
tution protects Article III judges from a decrease in salary, 
but not the rest of the many thousands of employees who 
ensure that justice is done on a daily basis.  And, if there is 
a next time, the impact on clients and the administration 
of justice could be severe.

Our New York Congressional representatives opposed 
the shutdown, and there are now discussions regarding 
the possibility of legislative action to ensure that govern-
ment shutdowns do not occur in the future.  I submit that 
whatever the outcome of those efforts, the judiciary must 
not be a pawn in any future budget battles.  Our bar as-
sociation, other bar associations around the country, and 
individual attorneys should support action to insulate the 
judiciary from any future shutdown.  And if there is a next 
time, we should be vocal supporters of the judicial branch 
and opponents of any shutdown potentially impacting its 
operations.

Robert N. Holtzman

As I write, the partial 
shutdown of the federal 
government has ended or, 
at a minimum, has been 
adjourned for several 
weeks.  The legal com-
munity was lucky this 
time—the effects on the 
federal judiciary were 
limited, largely due to the 
remarkable work of chief 
judges and administra-
tive staff who were able 
to ensure that the courts 
remained open and funded 
through the course of the 
shutdown.  But it was a 
close call, and had the shutdown not ended the courts 
would have suffered the same impact as other parts of 
the government—furloughed employees, others required 
to work without pay, and a reduction in services to the 
public.

I express no position here on the politics of the issues 
that led to the shutdown—I do not see that as within the 
scope of my role as Chair of this august Section.  But in 
this forum I think we are compelled to recognize what 
almost came to pass in the realm we occupy—the legal 
forum and the administration of justice—and to do what 
we can to ensure it does not happen again.

Once the judiciary ran out of funds, the impact would 
have been immediate.  Article III judges would have 
continued to receive their salaries, as required under 
the Constitution, but all other employees of the judicial 
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Whether FRCP 30(b)(6) testimony can be introduced 
at trial will generally depend on who is seeking to rely 
upon it.  While FRCP 30(b)(6) exempts the deponent from 
the personal knowledge requirement and the rule against 
hearsay, under the Federal Rules of Evidence only an ad-
verse party may rely upon such testimony. Indeed, courts 
generally refuse to hear FRCP 30(b)(6) testimony if it is 
being introduced by the party on whose behalf the depo-
nent testified, allowing only testimony that is personally 
known.  Although, as noted below, there is case support 
for liberalizing that rule, which would accommodate 
organizations that no longer have in their employ per-
sons with personal knowledge of the disputed facts, only 
a few courts have expressed a tendency to deviate from 
the strict limitations on the admissibility of FRCP 30(b)(6) 
testimony.  

When a party moves for summary judgment, on the 
other hand, the courts are not consistent in their approach 
to the admissibility of FRCP 30(b)(6) testimony. As is well 
known, in such instances, the record is viewed in the light 
most favorable to the nonmoving party, drawing all rea-
sonable inferences in the latter’s favor.5 The court should 
not weigh evidence or make credibility determinations. 
Those tasks should be left to the fact-finder.6 Nevertheless, 
while a party does not necessarily have to produce evi-
dence in a form that would be admissible at trial, inadmis-
sible hearsay should not be used to overcome a properly 
supported motion for summary judgment.7 

Does FRCP 30(b)(6) allow room for an exception to 
FRE 602’s personal knowledge requirement and FRE 802’s 
rule against hearsay? In the context of motions for sum-
mary judgment, some trial courts have said yes. When 
it comes to trial testimony, we have also identified one 
district that has been inclined to show some leniency. We 

Introduction
Federal Rules of Evidence (FRE) 602 and 802 are 

clear: a witness must have personal knowledge of the 
matter and cannot testify as to hearsay.1  Federal Rule 
of Civil Procedure (FRCP) 56(c)(4)2 is similarly clear: a 
declarant/affiant on a motion for summary judgment 
must have personal knowledge of the facts to which he is 
attesting.  Nevertheless, during discovery, FRCP 30(b)(6) 
permits corporations, partnerships, and other entities to 
offer evidence that is not known personally but is offered 
as the knowledge of the organization.  Sometimes, on a 
motion for summary judgment, or at trial, an admissibil-
ity clash arises when the declarant/affiant or the witness, 
as the case may be, seeks to rely affirmatively on FRCP 
30(b)(6) deposition testimony that has not been made 
with personal knowledge.  Can this concept be stretched? 

FRCP 30(b)(6) is a frequently employed and very 
useful tool for obtaining discovery from corporations, 
partnerships, and other entities.  In a nutshell, it permits 
a party to require a party opponent or third-party entity 
to produce a witness within its organization with not just 
personal knowledge of the matter at hand, but, so long as 
the notice sets forth the topics to be explored with reason-
able particularity, then with knowledge of specific facts, 
as they are known to the organization as a whole.  It goes 
without saying that FRCP 30(b)(6) streamlines the discov-
ery proceedings because it obviates the need for a party 
to produce, and the opposing party from having to notice 
and depose, multiple individuals within an organization 
with personal knowledge about matters pertinent to the 
issues in dispute.  As the Advisory Committee on the 
Civil Rules noted when the novel procedure was promul-
gated, FRCP 30(b)(6) would alleviate the deposing party’s 
burden, allowing it simply to identify the subject matter 
of the deposition rather than an individual with personal 
knowledge, and thereby “curb the bandying” by an orga-
nization of its corporate officers or managers with each 
disclaiming knowledge of facts that are clearly known to 
the organization itself.3  FRCP 30(b)(6) is also beneficial 
for deponent organizations, “which find that an unneces-
sarily large number of their officers and agents are being 
deposed by a party uncertain of who in the organization 
has knowledge.”4

Fed. R. Civ P. 30(b)(6), 56(c)(4) and Fed. R Evid. 602, 802:  
Can the Concept of “Corporate Knowledge” Be Stretched?
By Stephen M. Harnik and Armin Kaiser

Stephen M. harnik and arMin kaiSer are principal and associate at 
Harnik Law firm.  Harnik is engaged in complex international litigation.  
Among other international and domestic clients, he represents the Aus-
trian Government in NY. He is a graduate of Case Western University 
Law School and Swarthmore College. Kaiser earned his LL.M at NYU 
and was a principal co-author of the Committee’s Report on the Evolu-
tion of General Jurisdiction Rules in the Years since Daimler AG v. 
Bauman, NY Litigator, Fall 2017, Vol 22, No 2.

“When a party moves for summary judgment, the courts are not consistent 
in their approach to the admissibility of FRCP 30(b)(6) testimony.”
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FRE 602 and FRE 802 when introducing the testimony of 
corporate deponents at trial.  

Restrictions on the Testimony of FRCP 30(b)(6) 
Designees at Trial

While FRCP 30(b)(6) only governs the admissibility of 
deposition testimony, the Fifth Circuit extended its appli-
cation to live trial testimony by corporate representatives 
in Brazos River Auth. v. GE Ionics, Inc.15 In that case, the 
plaintiff River Development Authority sought to question 
the co-defendant contractor’s designated FRCP 30(b)(6) 
witness at trial as to matters within the contractor’s cor-
porate knowledge.  The contractor and its co-defendant 
objected to that line of questioning and the district court 
agreed, ruling that the plaintiff could only elicit testimony 
that was based on the witness’s personal knowledge.  The 
Fifth Circuit vacated and remanded, holding that the 
River Development Authority should have been permit-
ted to question the contractor’s FRCP 30(b)(6) witness 
as to his corporate knowledge.  Pointing out the general 
judicial preference for live testimony where the deponent 
is available at trial, the Fifth Circuit explained that 

[a]lthough there is no rule requiring that 
the corporate designee testify “vicarious-
ly” at trial, as distinguished from at the 
FRCP 30(b)(6) deposition, if the corpora-
tion makes the witness available at trial 
he should not be able to refuse to testify 
to matters as to which he testified at the 
deposition on the ground that he had 
only corporate knowledge of the issues, 
not personal knowledge.16

However, in Union Pump Co. v. Centrifugal Tech. Inc.,17 
the Fifth Circuit reiterated that only an adverse party may 
rely on testimony by a corporate witness designated un-
der FRCP 30(b)(6). In that case, the defendant corporation 
appealed a district court’s evidentiary findings, request-
ing a new trial.  The defendant argued inter alia that the 
district court should not have permitted plaintiff Union 
Pump’s corporate representative to testify to matters that 
were hearsay and not within his personal knowledge.  
Union Pump countered that although the disputed testi-
mony had not been within the witness’s personal knowl-
edge, it should nonetheless be admissible as corporate 
knowledge, since the witness had been designated as a 
corporate representative under FRCP 30(b)(6).  The Fifth 
Circuit expressly rejected Union Pump’s argument and 
held, citing FRCP 32(a)(3) and Brazos, that only an adverse 
party may rely on a corporate representative’s testimony 
based on corporate knowledge.18 Thus, the Fifth Circuit 
reiterated that where a party seeks to introduce the testi-
mony of its own corporate representative, the latter “may 
not testify to matters outside his own personal knowledge 
to the extent that information is hearsay not falling within 
one of the authorized exceptions.”19  Similar to the Fifth 
Circuit, most federal courts have adopted a narrow read-

see merit to that position. At the same time, we believe 
similar standards should apply irrespective of whether 
the testimony is offered on a summary judgment motion 
or at trial. 

The Permitted Use of FRCP 30(b)(6) Testimony  
at Trial

The discovery tool enshrined in FRCP 30(b)(6) was 
introduced as part of the 1970 amendment to FRCP 30 in 
order to facilitate and streamline the discovery process.  
The novel procedure was intended to reduce the difficul-
ties previously encountered when deposing corporations, 
partnerships, and other entities or government agencies, 
where the deposing party had to guess the identity of the 
individual with personal knowledge of the specific issue 
at hand.  

Pursuant to FRCP 30(b)(6), the deposing party must 
notify the organization of the intended deposition, 
describing “with reasonable particularity” the matters 
which the deposing party seeks to examine.  The organi-
zation must then designate an individual to testify as to 
matters known or reasonably available to the organiza-
tion. The designee does not testify at deposition based 
on personal knowledge, but rather speaks for the orga-
nization about matters to which the organization has 
reasonable access.8  Accordingly, an organization noticed 
pursuant to FRCP 30(b)(6) “must make a conscientious 
good-faith endeavor to designate the persons having 
knowledge of the matters sought by the party noticing the 
deposition and to prepare those persons in order that they 
can answer fully, completely, unevasively, the questions 
posed as to the relevant subject matters.”9  While the tes-
timony of a FRCP 30(b)(6) deponent is not binding on the 
organization to the same extent as a judicial admission, 
it will, nonetheless, be considered as the organization’s 
testimony for evidentiary purposes.10  This is not the case 
for testimony that exceeds the scope identified by the de-
posing party in the 30(b)(6) notice, which will instead be 
treated as the testimony of the individual deponent.11

FRCP 32 governs the use of depositions at trial and 
constitutes an independent exception to the hearsay rule 
in cases where the deponent is not available to testify 
at trial.12  Pursuant to FRCP32(a)(3), the testimony of 
a FRCP 30(b)(6) designee may be used by “an adverse 
party for any purpose.”13  While the statements of an or-
ganization’s agent or employee could also be admitted as 
an adverse party’s admission pursuant to FRE 801(d)(2), 
FRCP 32(a)(3) acts independently to obviate an oppos-
ing party’s burden to prove the existence of a qualifying 
agency or employment relationship.14 As the Advisory 
Committee noted in the context of the 1970 revision of 
FRCP 32, this subsection was intended to complement 
the (at that point novel) procedure for taking the de-
position of corporations or other organizations. Taken 
together, FRCP  30(b)(6) and FRCP  32(a)(3) thus allow 
an adverse party to circumvent the strict requirements of 
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ness should be allowed to testify about 
the details of a car accident in lieu of the 
corporation’s truck driver who actually 
witnessed the event. If he could, Rule 
30(b)(6) would severely undercut the re-
quirement, fundamental to our adversary 
system, that fact witnesses have personal 
knowledge of the matters upon which 
they testify.23

Seeking to strike a balance, the Sara Lee court held 
that “the admission of testimony based on corporate 
knowledge should be limited to topics that are particu-
larly suitable for Rule 30(b)(6) testimony,” including 
“matters about which the corporation’s official position is 
relevant, such as corporate policies and procedures, or the 
corporation’s opinion about whether a business partner 
complied with the terms of a contract.”24  The court, 
however, also found that “Rule 30(b)(6) testimony is less 
appropriate for proving how the parties acted in a given 
instance.”25 Based on this distinction, the court concluded 
that the deponent’s testimony could be admitted for 
purposes of explaining the corporate non-party’s licens-
ing policies and whether it believed that one of the parties 
had violated those policies. 

It may be argued that the court’s rationale in Sara 
Lee is not unwarranted. As previously explained, before 
the introduction of FRCP 30(b)(6) depositions, in cases 
involving large organizations it often was a challenge 
to find a person with personal knowledge of the mat-
ters at hand. Evidently, in the context of complex issues 
and transactions within large organizations, the more 
likely scenario is that multiple individuals have personal 
knowledge of only certain specific aspects of the relevant 
facts. FRCP 30(b)(6) permits the organization to designate 
one or several individuals who can testify outside of the 
bounds of FRE 602 and 802, based solely on their review 
of the organization’s books and records and interviews of 
various knowledgeable employees.  

Thus, while the discovery process is certainly stream-
lined by FRCP 30(b)(6), as the court points out in Sara 
Lee, those benefits are lost—at least for the organization 
on whose behalf the witness testified—when a case goes 
to trial.  Consider, for instance, litigation involving large 
multi-national organizations where most officers or em-
ployees with personal involvement in the pertinent trans-
actions, which may have occurred long ago, have moved 
on. At the tail end of years-long discovery, the case finally 
proceeds to trial, but none of the employees with personal 
knowledge—including those that testified at deposition—
remain under the organization’s control.  Based on a strict 
application of the personal knowledge requirement, the 
organization cannot rely on live direct testimony of its 
own FRCP 30(b)(6) witness.  Aside from reading into the 
record prior deposition testimony of former employees 
with knowledge, the organization can thus present no live 
witnesses at trial and typically must heavily rely on the 
cross-examination of the opposing party to make its case.  

ing of FRCP 32(a)(3) and regularly hold that FRCP 30(b)
(6) does not apply to live trial testimony, which remains 
subject to the personal knowledge requirement and the 
rule against hearsay.20 For the most part, a corporation 
therefore should not expect to rely on the testimony of its 
FRCP 30(b)(6) designees at trial, unless the testimony is 
founded on personal knowledge.  

Stretching the Scope of FRCP 30(b)(6) to Trial 
Testimony

A somewhat different, albeit measured, approach has 
been taken by the Northern District of Illinois in Sara Lee 
Corp. v. Kraft Foods Inc.,21 a case about hot dogs. Two of 
the largest hotdog manufacturers, Oscar Meyer and Ball 
Park Franks, accused each other of deceptive advertis-
ing.  Among other things, the defendant claimed that the 
plaintiff had misused a taste-test award given by non-
party ChefsBest.  The litigants had deposed ChefBest’s 
FRCP 30(b)(6) witness both as a corporate representative 
and personally.  As corporate representative, the wit-
ness gave deposition testimony that was not based on 
personal knowledge regarding his company’s licensing 
practices in respect of the taste-test award.  The plaintiff 
gave notice that it planned to use ChefsBest’s deposition 
testimony at trial and the defendant objected on the basis 
that it was not knowledge known to the witness person-
ally in violation of FRE 602.   

Reiterating the important benefits of FRCP 30(b)(6) 
in the context of discovery,  the  court perceptively noted 
that “[w]hen it comes to using Rule 30(b)(6) depositions 
at trial, strictly imposing the personal knowledge require-
ment would only recreate the problems that Rule 30(b)
(6) was created to solve” by presenting corporations with 
the “daunting task” of identifying employees or former 
employees to establish the corporation’s position—as 
previously identified at the FRCP 30(b)(6) deposition.22  
However, the district court also recognized the inherent 
difficulty of reconciling the objectives of FRCP 30(b)(6) 
with the fundamental requirement for personal knowl-
edge and the prohibition against hearsay.  Thus, it further 
queried whether  

[g]iven that some of Thompson’s [the 
witness] testimony may be admitted 
based on the corporate knowledge of 
ChefsBest, the next question is how far 
the concept of “corporate knowledge” 
can be stretched. Few courts have ad-
dressed this issue, but the purposes un-
derlying Rule 30(b)(6) must be balanced 
against the real dangers of admitting 
testimony based on hearsay. See Deutsche 
Shell Tanker Gesellschaft mbH v. Placid 
Refining Co., 993 F.2d 466, 473 n.29 (5th 
Cir. 1993) (corporate representative may 
not repeat “rank hearsay”). For instance, 
the Court doubts that a Rule 30(b)(6) wit-
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this time that the Sara Lee’s balancing test will gain much 
traction, sensible as we believe it to be.

Use of Non-Personal FRCP 30(b)(6) Testimony in 
Support of Motion for Summary Judgment

With the exception of Brazos,33 Sara Lee,34 and Uni-
versity Healthsystem,35 we have found no court that has 
recognized an exception, under FRCP 30(b)(6), to the 
personal knowledge requirement of FRE 602 and the 
prohibition against hearsay under FRE 802 outside the 
context of deposition testimony.  Curiously, the courts are 
not so strict applying this tenet, however, when it comes 
to summary judgment motions, and here, their logic gets 
fuzzy.   Thus, while FRCP 56(c)(4) requires that affidavits 
or declarations used in support or opposition to summary 
judgment motions be “made on personal knowledge, 
set out facts that would be admissible in evidence, and 
show that the affiant or declarant is competent to testify,” 
several courts appear to have adapted a more lenient ap-
proach to the personal knowledge requirement applicable 
to FRCP 30(b)(6) designees.

In Lloyd v. Midland Funding, LLC,36 for example, the 
plaintiff sued the defendant under the Fair Credit Report-
ing Act because the defendant had failed to dismiss a 
pending collection action after the plaintiff had paid off 
her debt. That resulted in the case going to default and 
the lowering of the plaintiff’s credit score, which in turn 
had raised the interest rate she was required to pay on a 
loan.  The district court granted the defendant summary 
judgment on all of the plaintiff’s claims for damages, rely-
ing heavily on affidavits submitted by three FRCP 30(b)(6) 
declarants without personal knowledge.  The plaintiff ap-
pealed, arguing, inter alia, that the FRCP 30(b)(6) affidavits 
constituted inadmissible hearsay because they were not 
based on personal knowledge.  Although the Sixth Circuit 
acknowledged that the FRCP 30(b)(6) declarant’s affida-
vits were not based on personal knowledge, it held that 
summary judgment was proper because the admissibility 
standards are different when the court considers sum-
mary judgment from when the same evidence is offered at 
trial.  The holding begins cheekily:

The personal knowledge requirement 
works differently in this setting, where a 
human being ([the declarant]) speaks for 
a corporation (Midland).  It is not easy to 
take a deposition of a corporation or for 
that matter obtain an affidavit from one. 
In one sense, indeed, it is not even pos-
sible to do so, as inanimate objects are not 
known for their facility with language. 
That means, whenever a corporation is 
involved in litigation, the information 
sought must be obtained from natural per-
sons who can speak for the corporation. 
[…] And that means there is no obligation 
to select a person with personal knowl-

The Sarah Lee approach could alleviate these concerns, 
however, at the expense of FRE 602 and 802.   

The Northern District of Illinois subsequently af-
firmed its more permissive stance with regard to 
FRCP 30(b)(6) deposition testimony in University Health-
system Consortium v. United Health Grp., Inc.,26 albeit in a 
different context. In that case, the court was faced with a 
motion to strike a declaration offered in support of a mo-
tion for summary judgment based on an alleged lack of 
personal knowledge.  Although trial testimony was not at 
issue, the court cited the Seventh Circuit’s decision in Bra-
zos (but not Sara Lee) arguing that FRCP 30(b)(6) witnesses 
could testify at trial as to matters within corporate knowl-
edge.27  Arguably, however, the court overstated the hold-
ing in Brazos, which only concerned the issue whether 
an adverse party could question a FRCP 30(b)(6) witness 
as to corporate knowledge where the witness was made 
available at trial.  Nevertheless, the court held that “a 
Rule 30(b)(6) witness may testify both in a deposition and 
at trial to matters as to which she lacks personal knowl-
edge, notwithstanding the requirements of Federal Rule 
of Evidence 602.”28  The district court thus found “little 
principled distinction” between allowing a FRCP 30(b)(6) 
witness to testify at trial as opposed to  testifying by way 
of a declaration in support of a motion for summary judg-
ment, and it ultimately denied the motion to strike.

It should be noted that Sara Lee and University 
Healthsystem both cite to Brazos but fail to address the 
Fifth Circuit’s subsequent holding in Union Pump.  In 
that regard the Northern District of Illinois thus ap-
pears to be an outlier, with the majority of federal courts 
following the Union Pump approach requiring live trial 
testimony by corporate representatives with personal 
knowledge.  But, as seen, Sara Lee suggests a “balanc-
ing test” that would require the courts to distinguish 
between situations in which the “corporation’s offi-
cial position is relevant” as opposed to situations that 
require a determination as to “how the parties acted in 
a given instance.”29 Nevertheless, Sara Lee has only been 
sparingly cited by other courts, and it has been distin-
guished and criticized.  In Indus. Eng’g & Dev., Inc. v. 
Static Control Components, Inc., for instance, the Middle 
District of Florida expressly rejected Sara Lee, relying on 
Union Pump and holding that FRE 602’s personal knowl-
edge requirement is not eliminated by FRCP 30(b)(6).30 
The District of Delaware directly addressed Sara Lee’s 
balancing test for admitting a party’s own FRCP 30(b)(6) 
testimony at trial in ViiV Healthcare Co. v. Mylan Inc.31 It 
found that while such testimony may be admissible if 
proffered by a non-party (as was the case in Sara Lee), the 
untrustworthiness of hearsay is too compelling where 
a party to the case affirmatively seeks the introduction 
of its own FRCP 30(b)(6) testimony as to its truth.  To be 
fair, as previously explained, the Sara Lee court had not-
ed that “the purposes underlying FRCP 30(b)(6) must be 
balanced against the real dangers of admitting testimony 
based on hearsay.”32  Nevertheless, it appears unlikely at 
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for example, the S.D.N.Y. declined to strike an affirmation 
based on a purported lack of personal knowledge where 
the affiant stated that he had testified as the organiza-
tion’s corporate representative previously and performed 
research regarding the organization’s current and historic 
products manufactured and sold, thereby rendering him 
knowledgeable as to the organization’s product lines.  

The court held that it is “axiomatic” that a corporate 
representative may “testify and submit affidavits based on 
knowledge gained from a review of corporate books and 
records” and, to the extent the affirmation was based on 
such review in the affiant’s official capacity as corporate 
representative, it could be considered under Rule 56(c)
(4).46  This approach was accepted by numerous other 
district courts, particularly where a corporate representa-
tive’s testimony was based on his or her review of corpo-
rate books and records.47  Although, arguably, the Sixth 
Circuit’s and the S.D.N.Y.’s respective holdings in Lloyd 
and Pace did not deviate from the traditional admissibility 
requirements, both courts emphasized that the testimony 
in question was based on the affiant’s review of admissible 
corporate records and personal knowledge.  Other district 
courts, however, do not offer much justification for depart-
ing from the requirements of FRCP 56(c)(4).48

One may argue that the personal knowledge require-
ment can be viewed more liberally with regard to non-
moving parties in the context of summary judgment mo-
tions because the movant bears the heavy burden to show 
that there is no genuine dispute as to any material fact.49    
On the other hand, a declaration introduced by the mov-
ing party and based on corporate as opposed to personal 
knowledge may result in a dispositive ruling just as bind-
ing as a judgment entered after trial.  As just one example, 
in Kennedy v. Life Ins. Co. of N. Am.,50 the Western District 
of Kentucky refused to strike a corporate representative’s 
declaration introduced by the moving party and ultimate-
ly relied on that declaration to grant summary judgment 
in favor of that party, dismissing the case with prejudice.51 

Conclusion
As discussed, not all courts agree with the position 

taken by the Sixth Circuit in Lloyd regarding the personal 
knowledge requirement of FRCP 56(c)(4).  However, 
even though FRCP 30(b)(6) is strictly limited to deposi-
tions, various district courts have accepted FRCP 30(b)(6) 
non-personal deposition testimony to support a declara-
tion or affidavit submitted in connection with a summary 
judgment motion.  At the same time, most courts reject 
live trial testimony by corporate representatives under 
FRCP 30(b)(6) if such testimony is not based on personal 
knowledge (unless, of course, it is offered by an adverse 
party). We believe that it is illogical not have one uni-
form standard applied when considering non-personal 
FRCP 30(b)(6) testimony, whether it is being offered on a 
summary judgment motion or directly at trial by a non-
adverse witness. 

edge of the events in question, so long as 
the corporation proffer[s] a person who 
can answer regarding information known 
or reasonably available to the organiza-
tion. In this instance, [the declarant] pre-
sented facts known to Midland based on 
his review of the company’s records. That 
does not run afoul of the personal knowl-
edge requirement in [FRCP] 56(c)(4).37

The problem with this holding is that the Sixth Circuit 
does not explain why evidence that is not personally 
known should be acceptable under FRCP 56(c)(4), but 
not at trial under FRCP 30(b)(6).  It skirts that question by 
merely observing that “evidence at the summary judg-
ment stage does not have to be in a form that would be 
admissible at trial.”38  In similar fashion, the Fifth Circuit 
recognized an affiant’s FRCP 30(b)(6) witness status to 
reinforce a finding that the statements in her affidavit 
constituted “competent summary judgment evidence” 
albeit noting first that irrespective of her capacity as per-
sonal representative the affiant appeared to have personal 
knowledge.39  

The Fourth Circuit, on the other hand, has observed 
the inconsistency in this.  Albeit not ruling directly on the 
issue, in Sutton v. Roth, LLC it noted in a footnote that an 
affidavit submitted by the movant in support of its mo-
tion for summary judgment was “of questionable value 
because the affiant’s ‘personal knowledge’ [was] based 
on a review of files rather than direct, personal knowl-
edge of the underlying facts.”40 At the district court level, 
a number of courts have followed this same reasoning 
and insisted on a stricter interpretation of FRCP 56(c)(4).  
In particular, the Eastern District of Virginia emphasized 
in Soutter v. Equifax Info. Servs. LLC that the mere fact that 
a person was previously deposed as a FRCP 30(b)(6) wit-
ness does not vest that person with personal knowledge 
of the matters discussed at deposition.41  Thus, the district 
court stressed the distinction between a FRCP 30(b)(6) 
deposition given on behalf of a corporation and based on 
corporate knowledge, and a declaration that is supposed 
to reflect the personal knowledge of the declarant.42  In 
so doing, the court distinguished cases in which the 
deponent had relied on corporate records and criticized 
precedent in which other courts had admitted affidavits 
by FRCP 30(b)(6) deponents that were not founded in 
personal knowledge, noting that they “offer no explana-
tion in support of the decision to allow an affidavit.”43  
Several other district courts have refused to extend the 
FRCP 30(b)(6) exemption to the personal knowledge 
requirement to declarations or affidavits submitted in 
support of summary judgment motions.44  

On the other side are district courts which, like the 
Sixth Circuit, are not troubled by affidavits or declara-
tions by corporate representatives not grounded upon 
personal knowledge.  In Pace v. Air & Liquid Sys. Corp.,45 
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the testimony of a Rule 30(b)(6) witness as merely an evidentiary 
admission and do not give the testimony conclusive effect”); 
Vehicle Mkt. Research, Inc. v. Mitchell Int’l, Inc., 839 F.3d 1251, 
1261 (10th Cir. 2016) (“We agree with our sister circuits that the 
testimony of a Rule 30(b)(6) witness is merely an evidentiary 
admission, rather than a judicial admission.”); cf. Crawford v. George 
& Lynch, Inc., 19 F. Supp. 3d 546, 554 (D. Del. 2013) (“A Rule 30(b)
(6) witness’s testimony is binding on the corporation.”). 

11. See, e.g., Falchenberg v. N.Y. State Dep’t of Educ., 642 F. Supp. 2d 156, 
164 (S.D.N.Y. 2008).

12. See Ueland v. United States, 291 F.3d 993, 996 (7th Cir. 2002) (“Rule 
32(a), as a freestanding exception to the hearsay rule, is one of the 
‘other rules’ to which Fed. R. Evid. 802 refers. Evidence authorized 
by Rule 32(a) cannot be excluded as hearsay, unless it would be 
inadmissible even if delivered in court.”).]

13. Fed. R. Civ. P. 32(a)(3).

14. See Estate of Thompson v. Kawasaki Heavy Indus., 291 F.R.D. 297, 307 
(N.D. Iowa 2013) (“if the [parties seeking to rely on the testimony] 
meet the requirements for admissibility of [the deponent’s] 
Rule 30(b)(6) deposition pursuant to Rule 32(a)(3), [they] are 
not required to demonstrate that [the deponent’s] statements in 
his Rule 30(b)(6) deposition also meet the requirements of Rule 
801(d)(2) for the statements to be admitted as admissions of a 
party-opponent.”). 

15. 469 F.3d 416, 432-35 (5th Cir. 2006).

16. Id. at 434

17. 404 Fed. Appx. 899 (5th Cir. 2010).

18. Id. at 907-08. The Fifth Circuit ultimately held, however, that 
the district court’s decision to admit the disputed testimony 
was harmless and not reversible, given the remaining evidence 
presented.

19. Id. (quoting Brazos, supra, and Deutsche Shell Tanker Gesellschaft mbH 
v. Placid Refining Co., 993 F.2d 466, 473 n.29 (5th Cir. 1993))

20. See, e.g., Brooks v. Caterpillar Glob. Mining Am., LLC, 2017 U.S. 
Dist. LEXIS 125093, at *15 (W.D. Ky. Aug. 8, 2017) (“contrary to 
Defendant’s argument, Rule 30(b)(6) does not eliminate Rule 602’s 
personal knowledge requirement[.]”); Stryker Corp. v. Ridgeway,  
2016 U.S. Dist. LEXIS 163131, at *7-9 (W.D. Mich. Feb. 1, 2016) 
(Rule 30(b)(6) designee could not testify at trial as to matters 
outside of her personal knowledge or not falling under one of 
the hearsay exceptions); Indus. Eng’g & Dev. v. Static Control 
Components, Inc., 2014 U.S. Dist. LEXIS 141823, at *10 (M.D. Fla. 
Oct. 6, 2014) (“Rule 30(b)(6) does not eliminate Rule 602’s personal 
knowledge requirement.”); Sabre Int’l Sec. v. Torres Advanced 
Enter. Sols., LLC, 72 F. Supp. 3d 131, 146 (D.D.C. 2014) (holding 
that Rule 30(b)(6) designee could not testify at trial as to matters 
outside of his personal knowledge, since Rule 30(b)(6) is restricted 
to discovery and “does not govern the admissibility of testimonial 
evidence at trial”); Roundtree v. Chase Bank USA, N.A., 2014 U.S. 
Dist. LEXIS 76255, at *3 (W.D. Wash. June 3, 2014) (“FRCP 30(b)
(6) is inapplicable to the issue of witness testimony at trial.”); TIG 
Ins. Co. v. Tyco Int’l Ltd., 919 F. Supp. 2d 439, 454 (M.D. Pa. 2013) 
(“Although Rule 30(b)(6) allows a corporate designee to testify to 
matters within the corporation’s knowledge during deposition, 
at trial the designee ‘may not testify to matters outside his own 
knowledge’ to the extent that information is hearsay not falling 
within one of the authorized exceptions.”) (quoting Union Pump); 
L-3 Communs. Corp. v. OSI Sys., 2006 WL 988143, at *9 (S.D.N.Y. 
Apr. 11, 2006) (corporate party was only permitted to introduce 
testimony within its own corporate representative’s personal 
knowledge).

21. 276 F.R.D. 500 (N.D. Ill. 2011).

22. Id. at 503.

23. Id.

24. Id.

25. Id.

Endnotes
1. Those Rules provide:

Fed. R. Evid. 602. Need for Personal Knowledge:

A witness may testify to a matter only if evidence is 
introduced sufficient to support a finding that the wit-
ness has personal knowledge of the matter. Evidence 
to prove personal knowledge may consist of the 
witness’s own testimony. This rule does not apply to a 
witness’s expert testimony under Rule 703.

***

Fed. R. Evid. 802. The Rule Against Hearsay:

Hearsay is not admissible unless any of the following 
provides otherwise: [i] a federal statute; [ii] these rules; 
or [iii] other rules prescribed by the Supreme Court.

2. Fed. R. Civ. P. 56(c)(4) states:

Fed. R. Civ. P. 56(c)(4). Affidavits or Declarations. 

An affidavit or declaration used to support or oppose 
a motion must be made on personal knowledge, set 
out facts that would be admissible in evidence, and 
show that the affiant or declarant is competent to 
testify on the matters stated.

3. See Fed. R. Civ. P. 30, Notes of Advisory Committee on 1970 
amendments (citing Haney v. Woodward & Lothrop, Inc., 330 F.2d 
940, 944 (4th Cir. 1964)).

4. Id.

5. See Scott v. Harris, 550 U.S. 372, 380, 127 S. Ct. 1769, 1776 (2007).

6. See, e.g., Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S. Ct. 
2505, 2513 (1986); Jeffreys v. City of New York, 426 F.3d 549, 553-54 
(2d Cir. 2005); Jerge v. City of Hemphill, 80 Fed. Appx. 347, 352 n.7 
(5th Cir. 2003); O’Leary v. Accretive Health, Inc., 657 F.3d 625, 630 
(7th Cir. 2011).

7. See, e.g., Selvam v. Experian Info. Sols., Inc., 651 Fed. Appx. 29, 31-32 
(2d Cir. 2016) (“the party opposing summary judgment cannot 
rely on inadmissible hearsay in opposing a motion for summary 
judgment absent a showing that admissible evidence will be 
available at trial.”) (quotations omitted).

8. See SEC v. Morelli, 143 F.R.D. 42, 45 (S.D.N.Y. 1992); State Farm 
Mut. Auto. Ins. Co. v. New Horizon, Inc., 250 F.R.D. 203, 216 (E.D. 
Pa. 2008).

9. Morelli, supra, at 45 (S.D.N.Y. 1992) (quoting Mitsui & Co. (U.S.A.), 
Inc. v. Puerto Rico Water Resources Authority, 93 F.R.D. 62, 67 (D.P.R. 
1981)).

10. See, e.g., Keepers, Inc. v. City of Milford, 807 F.3d 24, 34 (2d Cir. 2015) 
(noting that while a FRCP 30(b)(6) deponent’s testimony can 
be used against the organization, it is not binding “in the sense 
that it precludes the deponent from correcting, explaining, or 
supplementing its statements”); A.I. Credit Corp. v. Legion Ins. Co., 
265 F.3d 630, 637 (7th Cir. 2001) (explaining that FRCP 30(b)(6) 
deposition testimony is evidence which, like any other deposition 
testimony, can be contradicted and used for impeachment 
purposes); Snapp v. United Transp. Union, 889 F.3d 1088, 1104 (9th 
Cir. 2018) (agreeing with “the majority of the courts [that] treat 

Turning to our title, we further believe that the 
“stretch” made by Sara Lee, allowing general non-personal 
FRCP 30(b)(6) testimony pertaining to an organiza-
tion’s official position at trial, is a step forward given the 
“daunting” task an organization may face gathering rel-
evant evidence from long-departed employees. In light of 
the conflict with the traditional rules of evidence this cre-
ates, it remains to be seen whether the Northern District 
of Illinois—or other district courts for that matter—will 
elaborate or expand upon the Sara Lee balancing test.
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knowledge requirement of Rule 56(e), now Rule 56(c)(4)); LaSalle 
Bank Nat’l Assoc. v. Citicorp Real Estate, Inc., 2003 U.S. Dist. LEXIS 
15069, at *30-33 (S.D.N.Y. Aug. 26, 2003) (striking as hearsay 
portions of an affidavit by former 30(b)(6) affiant who stated 
that he reached his conclusions based on his investigation and 
discussions with the organization’s personnel). 

45. 171 F. Supp. 3d 254 (S.D.N.Y. 2016).

46. Id. at 272 (quoting Harrison-Hoge Indus. v. Panther Martin S.R.L., 
2008 U.S. Dist. LEXIS 25480, at *83 (E.D.N.Y. Mar. 31, 2008)).

47. See, e.g., Kennedy v. Life Ins. Co. of N. Am., 2017 U.S. Dist. LEXIS 
97341, at *6-7 (W.D. Ky. June 23, 2017) (corporate representative did 
not need not to have personal knowledge of the events described 
in the declaration made on behalf of organization); Weinstein v. 
D.C. Hous. Auth., 931 F. Supp. 2d 178, 186-87 (D.D.C. 2013) (“if a 
corporate officer is noticed for deposition pursuant to Rule 30(b)
(6), ‘his sworn affidavit is admissible,’ even if that declaration is 
not based on personal knowledge.”) (quoting Williamson v. Life Ins. 
Co. of N. Am., 2012 U.S. Dist. LEXIS 111069, at *1 n.1 (D. Nev. Aug. 
8, 2012)); Seifried v. Portfolio Recovery Assocs., LLC, 2013 U.S. Dist. 
LEXIS 167092, at *5-6 (E.D. Okla. Nov. 25, 2013) (declaration by 
Rule 30(b)(6) witness would not be stricken, “even though it [was] 
not based on his personal knowledge”); Sunbelt Worksite Mktg. v. 
Metro. Life Ins. Co., 2011 U.S. Dist. LEXIS 87387, at *5-6 (M.D. Fla. 
Aug. 8, 2011) (“While Rule 56(c)(4) does require an affidavit to be 
based on personal knowledge . . . an affidavit by a Rule 30(b)(6) 
designee does not have to be based on personal knowledge but is 
expected to be based on the organization’s collective knowledge.”); 
Afroze Textile Indus. LTD. v. Ultimate Apparel, Inc., 2009 U.S. Dist. 
LEXIS 61805, at *4 n.5 (E.D.N.Y. July 20, 2009) (“to the extent [the 
affiant’s] affidavit is based upon his review of plaintiff’s books and 
records . . . it can be considered under [Rule 56(e)].”).

48. Id.

49. See Celotex Corp., 477 U.S. at 324 (1986).

50. 2017 U.S. Dist. LEXIS 97341.

51. Kennedy v. Life Ins. Co. of N. Am., 262 F. Supp. 3d 481, 492 (W.D. Ky. 
2017), aff’d, 718 F. App’x 409, 411 (6th Cir. 2018).

26. 68 F. Supp. 3d 917 (N.D. Ill. 2014).

27. Id. at 921.

28. Id.

29. Sara Lee, 276 F.R.D. at 503.

30. 2014 WL 4963912, at *4 n.1 (M.D. Fla. Oct. 6, 2014) (“Because of 
Rule 602’s personal knowledge requirement, the Court declines to 
adopt the approach set forth in [Sara Lee].”).

31. 2014 WL 2195082, at *2 (D. Del. May 23, 2014).

32. Id. (emphasis added).

33. And, in that case, only in respect of the testimony of an adverse 
party.

34. Only as to the testimony of a non-party.

35. Concerning a declaration offered in support of a motion for 
summary judgment.

36. 639 Fed. Appx. 301 (6th Cir. 2016).

37. 639 Fed. Appx. at 305 (citations omitted).

38. Id. at 305 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986); 
Shazor v. Prof’l Transit Mgmt., Ltd., 744 F.3d 948, 960 (6th Cir. 2014)).

39. See Cutting Underwater Techs. USA, Inc. v. Eni U.S. Operating Co., 
671 F.3d 512, 516 (5th Cir. 2012).

40. 361 Fed. Appx. 543, 550 n.7 (4th Cir. 2010).

41. 299 F.R.D. 126, 131-32 (E.D. Va. 2014).

42. Id. (quoting McDonald v. OneWest Bank, FSB, 929 F. Supp. 2d 1079, 
1090 (W.D. Wash. 2013)).

43. Id.

44. See, e.g., Woods v. Austal, U.S.A., LLC, 2011 U.S. Dist. LEXIS 42361, 
at *17 n.14 (S.D. Ala. Apr. 11, 2011) (doubting that “the ‘personal 
knowledge’ aspect of Rule 56(c)(4) is suspended as to a 30(b)(6) 
declarant”); Apparel Bus. Systems, LLC v. Tom James Co., 2008 U.S. 
Dist. LEXIS 26313, at *61-62 (E.D. Pa. Mar. 28, 2008) (evaluating 
declaration of former 30(b)(6) deponent based on the personal 
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ending with Amgen, Inc. v. Conn. Ret. Plans & Trust Funds.5 
Although the Third Circuit was not the first court of ap-
peals to push the needle toward rigorous analysis, the 
Court’s Hydrogen Peroxide ruling is a good starting point 
because the Third Circuit, historically, tended to look 
favorably on class litigation to resolve complex cases.6 

Following this discussion, we address other recent 
developments in class action litigation, specifically: (1) 
“mapping” liability theory to impact on class members 
and damages sustained; (2) rebuttal of predominance 
evidence; (3) class member “ascertainability” as an ele-
ment of certification; (4) “numerosity” as a limitation on 
class certification; (5) class representative “injury-in-fact” 
as a feature of constitutional standing to sue, and stand-
ing to sue for non-plaintiff class members; (6) application 
of the statute of limitations tolling principle, established 
in American Pipe,7 to a class action brought after denial of 
certification; (7) appealability of a denial of certification; 
and (8) the enforceability of arbitration and class action 
waiver provisions.

II.  Predominance in the Fore: In re Hydrogen 
Peroxide Antitrust Litigation8

In the Hydrogen Peroxide litigation, purchasers of (sur-
prise) hydrogen peroxide alleged a price fixing conspiracy 
by its manufacturers. The district court certified the class. 
On appeal to the Third Circuit, the defendants did not dis-
pute the district court’s determination that the prerequi-
sites of Rule 23(a) were satisfied. Instead, they challenged 
the district court’s ruling under Rule 23(b)(3) that com-
mon questions predominated over individual ones. 

The Third Circuit held that a district court must un-
dertake a “rigorous analysis” of the Rule 23 requirements 
for class certification. That analysis, the court wrote, may 
sometimes require the district court to make a “prelimi-
nary inquiry into the merits” of a plaintiff’s case.9 Indeed, 
a district court must not only “inquir[e] into” any fact 
dispute whether a Rule 23 requirement is satisfied, but in-
deed resolve the dispute by a preponderance of evidence. 
That is, the plaintiff must prove on the evidentiary record 

I.  Introduction
Rule 23 of the Federal Rules of Civil Procedure 

prescribes the requirements that a plaintiff seeking to 
prosecute a class action must satisfy. Under Rule 23 (a), 
the plaintiff must show that: (1) the class is so numerous 
that joinder of all members is impracticable (numerosity); 
(2) there are questions of fact or law common to the class 
(commonality); (3) the plaintiff’s claims are typical of the 
claims of the class (typicality); and (4) the plaintiff will 
fairly and adequately protect the interests of the class (ad-
equacy of representation). In addition, under Rule 23(b) 
if the plaintiff seeks money damages, she must further 
show that: (1) the questions of law or fact common to the 
class predominate over questions affecting only individu-
al class members (predominance); and (2) class litigation 
would be superior to other methods of adjudication, such 
as litigating individual class member cases (superiority).

Predominance, required by Rule 23(b)(3), has become 
the Maginot line for most class certification motions 
today. That was not always so, however. 

Some years back, the Supreme Court sent two 
overarching messages to the lower courts called on to 
decide whether to permit a class to be certified. On the 
one hand, in the Eisen case, the Supreme Court wrote 
that Rule 23 does not “give[] a court any authority to 
conduct a preliminary inquiry into the merits of a suit in 
order to determine whether it may be maintained as a 
class action.”2 Yet, on the other hand, in Falcon the Court 
also emphasized that a class “may only be certified if 
the trial court is satisfied, after a rigorous analysis,” that 
Rule 23’s “prerequisites . . . have been satisfied.”3 While 
the lower courts struggled with the tension between the 
two messages, more recent rulings, including those in the 
Supreme Court itself, tilt decidedly in favor of “rigorous 
analysis.” Thus, class certification motions today will 
receive much closer judicial scrutiny than they did in 
years past.

This scrutiny occurs not only in the district courts, 
but also in the circuit courts of appeal. That, too, was 
not always so. Rule 23(f) of the Federal Rules of Civil 
Procedure, which authorizes the court of appeals in its 
discretion to review a district court order granting or 
denying class certification, was adopted in 1998. Before 
that, orders on class certification motions rarely received 
appellate review. 

We provide below an overview of notable appellate 
decisions reflecting the trend in rigorous scrutiny, begin-
ning with In re Hydrogen Peroxide Antitrust Litig.4 and 
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the class definition—not by throwing out the class action 
baby with the unharmed bath water.18 

Last, the Seventh Circuit rejected the defendant’s 
contention that conflicts among class members, based on 
their trading results, meant that the named plaintiffs were 
inadequate representatives. While the court acknowl-
edged that some class members might have been able to 
cover their futures positions to limit their losses, that pos-
sibility did not present the type of real conflict necessary 
to find that adequacy of representation is not satisfied.19 If 
such a conflict materialized, “the district court can certify 
subclasses with separate representation of each.”20 

B. Wal-Mart Stores, Inc. v. Dukes21

The Dukes decision was the first notable Supreme 
Court ruling on class certification of the 2010s. Present 
and former Wal-Mart employees alleged that the com-
pany had engaged in a systematic policy of failing to 
promote and provide equal pay to female employees in 
violation of federal anti-discrimination laws. The plain-
tiffs, however, had no direct proof of any national direc-
tive from Wal-Mart, and they also admitted that promo-
tions and pay decisions were determined on the local and 
regional levels. Nonetheless, they asserted that a dispro-
portionate share of promotions went to men and that pay 
for women was often lower, even if a man and woman 
held the same position.22 The plaintiffs supported their 
claims with several expert analyses. For its part, Wal-Mart 
presented its own experts’ reports refuting the claims. 
The district court certified a class that, by some estimates, 
numbered as many as 1.5 million women, employed at 
Wal-Mart’s 3,400 stores. The Ninth Circuit (by this time, 
the Third Circuit’s pro-certification successor) affirmed 
class treatment.23 

At issue before the Supreme Court was whether the 
plaintiffs had satisfied Rule 23(a)’s commonality require-
ment. The Court ruled that commonality required more 
than simply the ability to recite common questions of fact 
or law. Instead, it requires the plaintiff “to demonstrate 
that the class members ‘have suffered the same injury.’”24 
At the same time, however, the Court recognized that  
“‘[e]ven a single [common] question’” can suffice to 
satisfy Rule 23(a).25 The focus is not on the number of 
questions, but on the nature of the question itself: “What 
matters to class certification . . . [is] the capacity of a class 
wide proceeding to generate common answers apt to drive 
the resolution of the litigation.”26 

Thus, to satisfy commonality, 

[The plaintiffs’] claims must depend upon 
a common contention . . . That common 
contention, moreover, must be of such 
a nature that it is capable of class wide 
resolution—which means that determina-
tion of its truth or falsity will resolve an 
issue that is central to the validity of each 
one of the claims in one stroke.27

that it is more likely than not that the Rule’s require-
ments are met.10 

The Third Circuit held that the district court was 
too lenient in its Rule 23 determination. The lower court 
failed to conduct the type of inquiry needed to determine 
whether Rule 23(b)(3)’s predominance requirement was 
satisfied.11 Specifically, the district court failed to weigh 
the defendants’ expert’s testimony, which refuted the 
evidence offered by the plaintiffs’ expert. Further, the dis-
trict court erroneously relied on the so-called “Bogosian 
short-cut,” which permits the impact of price fixing to be 
presumed once a plaintiff shows that all class members 
paid higher prices for the products that were the subject 
of an antitrust conspiracy than they would have paid 
absent the conspiracy.12 This presumption did not apply, 
however, because the plaintiffs had not proven that there 
were class-wide overcharges during the period of the 
alleged conspiracy. “We emphasize that ‘[a]ctual, not 
presumed, conformance’ with the Rule 23 requirements 
is essential.”13 

The Third Circuit reversed certification and instruct-
ed the district court, on remand, to conduct a rigorous 
analysis of the disputed evidence offered by both sides’ 
experts. 

Rigorous Analysis Applied
A. Kohen v. Pacific Investment Management 

Company, LLC14

In Kohen, commodities futures purchasers alleged 
that the defendant cornered the futures market for 
10-year U.S. Treasury notes. The defendant argued on 
appeal that the district court erred in certifying the class 
of purchasers because the district court failed to deter-
mine “which class members . . . suffered damages,”15 
and instead included purchasers that were unharmed 
by the defendant’s conduct. The Seventh Circuit rejected 
the argument, holding that such a requirement would be 
“putting the cart before the horse in a way that would 
vitiate the economies of class action procedure; in effect 
the trial would precede the certification.”16 

The Seventh Circuit noted, 

[A] class will often include persons who 
have not been injured by the defendant’s 
conduct; indeed, this is almost inevi-
table because at the outset of the case 
many of the members of the class may 
be unknown, or if they are known still 
the facts bearing on their claims may be 
unknown. Such a possibility or indeed 
inevitability does not preclude class 
certification.17

The Seventh Circuit cautioned, however, that a class 
containing “a great many persons who have suffered no 
injury” should not be certified. But even then, it might 
be preferable to preserve class treatment by narrowing 
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by the challenged practice, a class may nevertheless be 
appropriate.”34

D. Messner v. Northshore University Healthsystem35

In Messner, hospital patients sought to represent a 
class of individuals who were overcharged on medical 
services provided by a hospital that had merged in viola-
tion of federal antitrust law. The district court refused to 
certify the class because it found that questions of law and 
fact individual to proposed members predominated over 
common ones. Thus, Rule 23(b)’s predominance require-
ment was not met. The Seventh Circuit reversed because 
the district court applied too stringent a standard. 

First, the Seventh Circuit found that plaintiffs’ expert 
analysis was sufficient to show that common evidence 
and common methodology could be used to prove the 
class’ claims: 

[The expert] claimed that he could show 
whether and to what extent [the hospi-
tal’s] post-merger price increases were 
the result of increased market power re-
sulting from the merger. In other words, 
[the expert] claimed that he could use 
common evidence—the post-merger 
price increases [that the hospital] negoti-
ated with insurers—to show that all or 
most of the insurers and individuals who 
received coverage through those insurers 
suffered some antitrust injury as a result 
of the merger.36

The district court erred because it read Rule 23(b)(3) to 
require “not only common evidence and methodology, 
but also common results for members of the class.”37 

Second, as in Kohen, the hospital argued that the pres-
ence of “many individuals who were not injured” neces-
sarily precluded class treatment.38 The court rebuffed 
this argument because the existence of non-injured class 
members “is at best an argument that some class mem-
bers’ claims will fail on the merits if and when damages 
are decided, a fact generally irrelevant to the district 
court’s decision on class certification.”39 While the exis-
tence of unharmed class members might create a question 
whether the class was fatally overbroad, the hospital had 
failed to show the pervasiveness of these unharmed class 
members. Accordingly, the potential for uninjured class 
members was not a basis to deny certification. 

By contrast, in In re Rail Freight Fuel Surcharge An-
titrust Litig.,40 the court of appeals for the District of 
Columbia vacated certification where the terms of con-
tracts that some of the shipper-plaintiffs had with the 
defendant-railroads precluded injury to those shippers 
from the railroads’ alleged price-fixing. Kohen and Mess-
ner, however, reflect the prevailing view of the appellate 
courts: the prospect of uninjured class members does not 
generally preclude certification.41 The Supreme Court 

And in making such an assessment, the lower court has 
to conduct a rigorous analysis of the evidence of com-
monality, even if that requires an inquiry into the merits 
of the plaintiffs’ case. 

Reviewing the evidence, the Supreme Court found 
that it was not possible to answer the question whether 
female Wal-Mart employees, as a whole, suffered from 
discriminatory conduct on the part of their supervisors. 
There were hundreds of different supervisors, each with 
discretion on employment matters. The conduct of one 
supervisor, even if discriminatory, could not be imputed 
to another.28 Moreover, the plaintiffs’ experts’ analy-
ses, while showing regional or national pay disparities, 
nevertheless failed to establish the existence of discrimi-
natory policies at the individual store level, where these 
allegedly discriminatory decisions were made. Thus, the 
analyses on pay disparity did not establish “the uniform, 
store-by-store disparity upon which the plaintiffs’ theory 
of commonality depends.”29 

In sum, on the commonality issue the Supreme Court 
found that the plaintiffs and the purported class members 
had “little in common but their sex and this lawsuit.”30 

C. In re Whirlpool Corporation Front-Loading 
Washer Products Liability Litigation31

In the Whirlpool litigation, washing machine pur-
chasers alleged that Whirlpool’s front-loading washers 
were defective because mold and mildew grew in them. 
The district court certified a purchaser class on claims 
of breach of warranty and negligent design. The Sixth 
Circuit recognized that Wal-Mart required a rigorous 
analysis of Rule 23’s requirements—even if “‘rigorous 
analysis’ may involve some overlap between the proof 
necessary for class certification and the proof required to 
establish the merits of the plaintiffs’ underlying claims.”32 
Making the necessary analysis, the Sixth Circuit affirmed 
the district court’s class certification order. 

The Court held that commonality was met because, 

[W]hether design defects in the [washer] 
proximately caused mold or mildew to 
grow and whether Whirlpool adequately 
warned consumers about the propensity 
for mold growth are liability issues com-
mon to the plaintiff class. These issues 
are capable of class wide resolution 
because they are central to the validity of 
each plaintiff’s legal claims and they will 
generate common answers likely to drive 
the resolution of the lawsuit.33

The court also held that the class was properly certi-
fied even though some class members never experienced 
a mold problem. “Class certification is appropriate,” the 
court wrote, “if class members complain of a pattern 
or practice that is generally applicable to the class as a 
whole. Even if some class members have not been injured 
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Rather, the Supreme Court wrote, materiality was best 
“addressed at trial or in a ruling on a summary-judgment 
motion.”50

III.  Mapping Liability Theory to Impact and 
Damages

A. Comcast Corporation v. Behrend51

Two months after the Amgen decision, the Supreme 
Court decided an appeal from Third Circuit that had af-
firmed class certification in an antitrust monopolization 
class action. The Supreme Court placed the onus on the 
plaintiffs to assure their theory of anticompetitive conduct 
maps to their expert’s analysis of damages stemming 
from that theory. A significant disconnect between the two 
will preclude class certification. 

The plaintiffs, cable television subscribers, alleged 
that Comcast swapped its cable systems with a competi-
tor’s systems to amass a monopoly position in the Phila-
delphia market, thus enabling Comcast to charge inflated 
rates for service. The plaintiffs sought to certify a class of 
some 2,000,000 cable subscribers, relying on four pro-
posed theories of antitrust injury:

First, Comcast’s clustering [of services 
in Philadelphia] made it profitable for 
Comcast to withhold local sports pro-
gramming from its competitors, resulting 
in decreased market penetration by direct 
broadcast satellite providers. Second, 
Comcast’s activities reduced the level of 
competition from “overbuilders,” com-
panies that build competing cable net-
works in areas where an incumbent cable 
company already operates. Third, Com-
cast reduced the level of “benchmark” 
competition on which cable customers 
rely to compare prices. Fourth, clustering 
increased Comcast’s bargaining power 
relative to content providers. Each of 
these forms of impact, respondents al-
leged, increased cable subscription rates 
throughout the Philadelphia DMA.52

The district court accepted the overbuilder theory 
as susceptible of common proof, but rejected the three 
other theories, and certified the class. The Third Circuit 
affirmed.

The issue in the Supreme Court turned on the damag-
es model that the plaintiffs’ expert had prepared for class 
certification. The model presented an overcharge based 
on all four theories of liability, without attributing any 
part of the overcharge to any particular theory of liabil-
ity. The Supreme Court held that class certification was 
inappropriate: “a model purporting to serve as evidence 
of damages in [a] class action must measure only those 
damages attributable to that theory” of injury to the class 
members.53 Accordingly, ‘[i]n light of the model’s inabil-

has declined to rule on whether certification requires a 
plaintiff to demonstrate “that there is some mechanism to 
identify the uninjured class members prior to judgment 
and ensure that uninjured members (1) do not contribute 
to the size of any damage award and (2) cannot recover 
such damages.”42 We discuss both Rail Freight and Tyson 
further, below. 

Also noteworthy, in 2017 the U.S. House of Repre-
sentatives passed a bill known as the “Fairness in Class 
Action Litigation Act of 2017.”43 Among other things, 
the proposed law would require, for certification in 
cases alleging personal injury or economic loss, that the 
plaintiff “demonstrate[] that each proposed class member 
suffered the same type and scope of injury as the named 
class representative . . . .”44 The U.S. Senate has not acted 
on the proposed legislation, however.

E. Amgen, Inc. v. Connecticut Retirement Plans & 
Trust Funds45

Dukes made clear—and the next Supreme Court deci-
sion, Amgen, confirmed—that in resolving a class certi-
fication motion, the court may not only consider merits 
issues, but also resolve them. However, as the Amgen 
Court also explained, there is “no license to engage in 
free-ranging merits inquiries at the certification stage.”46 
Rather, the court may consider merits questions “to the 
extent—but only to the extent—that they are relevant to 
determining whether the Rule 23 prerequisites for class 
certification are satisfied.”47 

In Amgen, the Supreme Court addressed whether the 
plaintiff in a securities fraud class action was required to 
prove materiality of the defendant’s misrepresentations 
in order to satisfy Rule 23’s predominance requirement. 
Both the district court and the Ninth Circuit held that 
this was not required at the class certification stage and 
that the class could, therefore, be certified. The Supreme 
Court similarly agreed and affirmed class treatment. 

The Court noted that, while materiality was an essen-
tial element of a securities fraud claim, to require proof 
of it in order to determine whether common questions 
of law or fact predominate would risk “put[ting] the cart 
before the horse.”48 Indeed, it was the very centrality of 
the materiality question that made it predominate over 
individual questions because if the misrepresentations 
were material, they would be material for the entire class:

[A] failure of proof on the issue of ma-
teriality would end the case . . . . As to 
materiality, therefore, the class is entirely 
cohesive: It will prevail or fail in unison. 
In no event will the individual circum-
stances of particular class members bear 
on the inquiry.49 

Significantly, however, the question whether the 
misrepresentations were material did not need to be 
answered in order for that question to predominate. 
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under Rule 23(b)(3) in any case where the class members’ 
damages are not susceptible to a formula for classwide 
measurement.”61 The Court of Appeals responded:

This is a misreading of Comcast . . . which 
has already been rejected by three other 
circuits. . . . Comcast held that a district 
court errs by premising its Rule 23(b)
(3) decision on a formula for classwide 
measurement of damages whenever 
the damages measured by that formula 
are incompatible with the class action’s 
theory of liability. . . . But nothing in Com-
cast mandates a formula for class wide 
measurement of damages in all cases.62

The Fifth Circuit similarly rejected the objectors’ 
argument that under Comcast “Rule 23(b)(3) requires a 
reliable, common methodology for measuring class wide 
damages.”63 “This reading,” the court wrote, “is a signifi-
cant distortion of Comcast.”64 As the Fifth Circuit saw it:

The principal holding of Comcast was that 
a “model purporting to serve as evidence 
of damages . . . must measure only those 
damages attributable to th[e] theory” 
of liability on which the class action is 
premised. “If the model does not even 
attempt to do that, it cannot possibly 
establish that damages are susceptible of 
measurement across the entire class for 
purposes of Rule 23(b)(3).”65

Thus, the Court of Appeals upheld the certification 
for settlement purposes.

D. In re IKO Roofing Shingle Products Liability 
Litigation66

Unlike Butler and Deepwater Horizon, certification on 
damages was, however, front and center in IKO Roofing. 
The Seventh Circuit reversed a district court order deny-
ing class certification for a class of purchasers who bought 
allegedly defective and non-conforming roofing tiles. The 
court held that the district court misread Comcast and 
Dukes as requiring the plaintiffs to show “commonality 
of damages.”67 The Seventh Circuit noted that if this was 
the correct approach, then “class actions about consumer 
products are impossible, and our post-Comcast decision in 
[Butler], must be wrong.”68 Butler survived, however, as 
the Seventh Circuit read Comcast to require only that there 
be a link between the remedies sought and the theories of 
liability advanced by plaintiffs. 

In IKO Roofing, the purchasers’ theory of liability led 
to two theories of damages. One was based on the defen-
dant’s delivery of non-conforming tiles, with damages 
measured as the difference between the market price for a 
conforming tile and that of a non-conforming tile, and the 
difference was applied to the entire class’ purchases. The 
second theory of damages was predicated on the point in 

ity to bridge the differences between supra-competitive 
prices in general and supra-competitive prices attribut-
able to the deterrence of overbuilding, Rule 23(b)(3) can-
not authorize treating subscribers within the Philadelphia 
cluster as members of a single class.”54 

As the Supreme Court put it, the district court’s 
and the Third Circuit’s rejection of the need to “‘tie each 
theory of antitrust impact’ to a calculation of damages . . . 
flatly contradicts our cases requiring a determination that 
Rule 23 is satisfied, even when that requires inquiry into 
the merits of the claim.”55

Following the Supreme Court’s ruling, “Comcast 
mapping” has become a frequently litigated issue. The 
decisions below are illustrative.

B. Butler v. Sears, Roebuck & Co.56

In Butler the Seventh Circuit revisited its prior class 
certification ruling. Before the Comcast decision, the 
Seventh Circuit had reversed the district court’s denial of 
class certification, and ordered certification of two con-
sumer classes alleging that Sears (in seeming competition 
with Whirlpool) sold defective washing machines. One 
class of consumers alleged that certain washing machines 
were defective because they permitted the growth of 
mold, which created foul odors. The other class claimed 
that defendant knew that certain washing machines 
contained a defective computer device that caused the 
machine to cease operation, and charged customers to 
replace the defective units. 

The Seventh Circuit construed Comcast to stand for 
the proposition “that a damages suit cannot be certi-
fied to proceed as a class action unless the damages 
sought are the result of the class-wide injury that the suit 
alleges.”57 The Court found that no such concern was 
presented, however, because “all members of the mold 
class attribute their damages to mold and all members of 
the control-unit class to a defect in the control unit.”58 Un-
like Comcast, there was no failure by plaintiffs to base all 
their damages on the injury that they were complaining 
they had suffered. In addition, unlike the district court in 
Comcast, in Butler, the district court certified only liabil-
ity—not damages—for class-wide treatment.59 

C. In re Deepwater Horizon60

Liability, and not damages, similarly was the linchpin 
for certification in Deepwater Horizon. As in Butler, the 
Fifth Circuit declined to adopt an expansive reading of 
Comcast. 

Deepwater Horizon was an appeal from approval of 
a class action settlement in litigation arising from the 
2010 explosion and fire on one of BP’s offshore oil drill-
ing platforms in the Gulf of Mexico. The magnitude 
and intricacy of the settlement led to uncommonly close 
attention paid to the district court’s approval order. The 
settlement objectors—who included settlement signatory 
BP itself—argued that Comcast “precludes certification 
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in the relationship between freight rates and fuel prices 
around [the start of the Class Period].”76 The defendants, 
however, criticized the regressions as “defective” because 
it “detects injury where none could exist.”77 Specifically, 
when the regression models were applied to shippers 
with “legacy contracts,” the model yielded positive dam-
ages results – “false positives” – something that should 
not have happened since legacy shippers were unaffected 
by the defendants’ conspiracy. Nonetheless, the district 
court certified a class of shippers that paid these allegedly 
price-fixed surcharges, including within the class shippers 
with legacy contracts. 

The D.C. Circuit reversed. The court noted that Com-
cast “sharpens the defendants’ critique of the damages 
model as prone to false positives,”78 and that the district 
court failed to appreciate the effect of these false positives. 
Relying on Comcast, the D.C. Circuit wrote: “[i]t is now 
clear . . . that Rule 23 not only authorizes a hard look at 
the soundness of statistical models that purport to show 
predominance—the rule commands it.”79 Because the 
district court, in a pre-Comcast ruling, had failed to con-
sider whether these false positives rendered the plaintiffs’ 
expert’s regression models unreliable for purposes of 
showing predominance, the D.C. Circuit remanded for 
further consideration.80

IV. Predominance Revisited: Individual Issues 
and Sample Evidence 

A. Halliburton Co. v. Eric P. John Fund, Inc.81 
Halliburton is an outgrowth of an issue in the court’s 

earlier Amgen decision, which confirmed using the fraud-
on-the-market theory to establish reliance in a federal 
securities fraud class action. The fraud-on-the-market 
approach relieves the plaintiff of any need to show indi-
vidual reliance on the claimed misrepresentation underly-
ing the case. The defendants in Halliburton sought to have 
the Supreme Court overturn Basic Inc. v. Levinson,82 the 
precedent that created the fraud-on-the-market presump-
tion. The defendants argued, among other things, that the 
“presumption cannot be reconciled with [the Supreme 
Court’s] recent decisions governing class action certifica-
tion under Federal Rule of Civil Procedure 23.”83 

The Supreme Court rejected the defendants’ argu-
ment, stating that, consistent with Wal-Mart and Comcast, 
the plaintiffs in securities class actions are required to 
prove that the fraud-on-the-market presumption applies 
by showing “publicity [of the misstatement], material-
ity [of the misstatement], market efficiency, and market 
timing.”84 All this must be done before class certifica-
tion. In so holding, the Court reaffirmed the teaching of 
Wal-Mart and Comcast that the plaintiff in a would-be 
class action must prove, rather than merely plead, compli-
ance with the elements of Rule 23. The Halliburton Court 
therefore recognized that once a federal securities fraud 
plaintiff had presented the facts needed to invoke the 
fraud-on-the-market presumption in moving for class 

time that the non-conforming tiles actually failed in use, 
with damages determined on buyer-specific basis. The 
Seventh Circuit held that “neither approach [to damages] 
runs afoul of Comcast: both the uniform and the buyer-
specific remedies match the theory of liability.”69 Accord-
ingly, the Seventh Circuit reversed the denial of certifica-
tion and remanded for further consideration. 

J.    In re Modafinil Antitrust Litigation70 

The Third Circuit considered the application of Com-
cast in a pharmaceutical “pay-for-delay” case. The plain-
tiffs were wholesalers who purchased the drug modafinil 
directly from Cephalon, its manufacturer. The wholesal-
ers alleged that Cephalon and four generic competitors 
settled patent litigation under agreements that delayed 
entry of generic versions of modafinil and thus conspired 
to violate the Sherman Act. The plaintiffs were a class of 
wholesalers who purchased the drug directly from de-
fendant Cephalon, manufacturer of Provigil, brand name 
modafinil. After the district court certified the class, the 
defendants appealed on the ground that the wholesalers 
failed to show predominance.71

Defendants argued that plaintiffs’ damages model 
lacked Comcast-compliance because it did not: (1) allocate 
damages among Cephalon and the four generic com-
petitors; (2) attribute specific amounts of harm to each 
individual pay-for-delay settlement payment; or (3) iden-
tify those class members harmed by each settlement.72 
The defendants further argued that since only two of 
the original five manufacturer-defendants remained, the 
plaintiffs’ damages model was inappropriate. The Court 
of Appeals disagreed. Because plaintiffs’ theory was that 
each individual settlement contributed to market-wide 
harm and because each of the defendants was jointly 
and severally liable for the harm, a new model was not 
required.73

F. In re Rail Freight Fuel Surcharge Antitrust 
Litigation74 

While the Fifth, Sixth and Seventh Circuits read 
Comcast in ways that resulted in grants of class certifica-
tion, in Rail Freight the D.C. Circuit came to a different 
conclusion. The plaintiffs alleged that four major rail 
carriers agreed to fix the fuel surcharges imposed on 
freight shippers, purportedly to cover fuel cost increases. 
But some of the shippers had “legacy contracts” with the 
defendants, which provided they would be subject to 
fuel surcharge formulas that predated the conspiracy.75 
In consequence, not all shippers were affected by the 
conspiracy. 

The plaintiffs’ argument in favor of class certification 
hinged on two regression models prepared by their ex-
pert, both of which, when taken together, “set forth a per-
suasive inference of causation: certain common factors 
predominate in the determination of freight rates; con-
trolling for those common factors, analysis of defendants’ 
transaction data reveals that there was a structural break 
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did similar work, and was paid under the same policy.”94 
For this reason, any employee in the class could rely on 
the same study to prove their damages in an individual 
action. Accordingly, the Supreme Court upheld the lower 
courts’ reliance on the representative sample on class 
certification.

V. Ascertainability: How Identifiable Are Class 
Members? 

While not an express element of Rule 23, some courts 
require plaintiffs to establish that the proposed class is 
“definite” or “ascertainable.”95 These recent lower court 
rulings have begun to percolate up to the courts of ap-
peal, which currently are split on whether plaintiffs need 
to prove that there is an “administratively feasible” way 
to identify class members. Thus far, the Supreme Court 
has declined to review the issue.96

A. Marcus v. BMW of North America, LLC97

In Marcus, the Third Circuit not only adopted an 
ascertainability requirement, but also set a high bar for 
establishing it. A proposed class of purchasers and lessees 
of certain BMWs equipped with Bridgestone run-flat-tires 
(RFTs) brought an action against BMW and Bridgestone 
for failing to disclose defects of the tires. Although the 
district court certified the class, the court of appeals va-
cated and remanded the case. A main appellate issue was 
the ascertainability of class members. As the court put it, 
“an essential prerequisite of a class action . . . is that the 
class must be currently and readily ascertainable based 
on objective criteria.”98 

The ascertainability issues were two-fold. First, the 
court was troubled by the lack of records available to 
identify those vehicles that were (1) factory-equipped 
with Bridgestone RFTS; and (2) purchased or leased from 
New Jersey dealerships. Second, even if the relevant cars 
and tires could be identified “defendants’ records would 
not indicate whether all potential class members’ Bridge-
stone RFTs ‘have gone flat and been replaced,’ as the class 
definition requires, because the class is not limited to 
those persons who took their vehicles to BMW dealers to 
have their tires replaced.”99 

Accordingly, the Third Circuit instructed the district 
court to “resolve the critical issue of whether the defen-
dants’ records can ascertain class members and, if not, 
whether there is a reliable, administratively feasible 
alternative.”100 The Third Circuit further emphasized that, 
absent records, class member self-identification was likely 
insufficient to certify: “[f]orcing BMW and Bridgestone to 
accept as true absent persons’ declarations that they are 
members of the class, without further indicia of reliability, 
would have serious due process implications.”101 

Since Marcus, the Third Circuit has re-visited ascer-
tainability on several other appeals.102 We address one of 
the court’s more recent decisions.

certification, the defendant was entitled to offer evidence 
rebutting the presumption. 

However, the Court also noted that if the defendant’s 
attempted rebuttal consisted of showing that particular 
class members did not rely on the alleged misstatement, 
that proof would not mean that individualized ques-
tions for those members “will overwhelm common ones 
and render class certification inappropriate under Rule 
23(b)(3). That the defendant might attempt to pick off the 
occasional class member here or there through individu-
alized rebuttal does not cause individual questions to 
predominate.”85

B. Tyson Foods, Inc. v. Bouaphakeo86

Much of the briefing to the Supreme Court related 
to a predominance issue discussed earlier: whether the 
presence of arguably uninjured class members precluded 
certification. The Supreme Court avoided this issue, how-
ever. Instead, ruling narrowly, the Supreme Court ad-
dressed the proof that a plaintiff could offer to establish 
predominance. 

In Tyson, employees sued the company for violations 
of the federal Fair Labor Standards Act (FLSA), alleging 
that they were not paid overtime wages for time spent 
“donning and doffing” protective outerwear.87 The par-
ties did not dispute that recovery required each employee 
to “prove that the amount of time spent donning and 
doffing, when added to his or her regular hours, amount-
ed to more than 40 hours in a given week.”88 Tyson 
argued that these inquiries were “necessarily person-spe-
cific” and would “predominate over the common ques-
tions raised by respondents’ claims, making class certifi-
cation improper.”89 The employees answered by offering 
expert proof, based on a sample of time needed “don[] 
and doff[],” and argued that “individual inquiries [were] 
unnecessary because it can be assumed each employee 
donned and doffed for the same average time observed in 
[their expert’s] sample.”90 The lower courts held that the 
plaintiffs’ expert proof sufficed for certification. 

The Supreme Court noted that ‘[i]n a case where 
representative evidence is relevant in proving a plain-
tiff’s individual claim, that evidence cannot be deemed 
improper merely because the claim is brought on behalf 
of a class.”91 The Court further held that “[w]hether a 
representative sample may be used to establish class 
wide liability will depend on the purpose for which the 
sample is being introduced and on the underlying cause 
of action.”92 The Court reasoned that a representative 
sample is often the only practicable means to present 
data related to a defendant’s liability. In such a situation, 
a class action plaintiff’s use of a representative sample 
is similarly appropriate whenever “each class member 
could have relied on that sample to establish liability if he 
or she had brought an individual action.”93 

The Court found that the employees were similarly 
situated: “each employee worked in the same facility, 
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The court also rejected the concern that self-identifi-
cation could never suffice to prove class member identity. 
Individuals would be unlikely to risk committing perjury 
by submitting a false claim involving low-cost consumer 
goods. Moreover, to address this risk, courts “can rely, 
as they have for decades, on claim administrators, vari-
ous auditing processes, sampling for fraud detection, 
follow-up notices to explain the claims process, and other 
techniques tailored by the parties and the court.”111

The House of Representative’s “Fairness in Class 
Action Litigation” bill, referred to earlier, sides with the 
Third Circuit’s approach to ascertainability.112 

VI. Numerosity: How Many Class Members Are 
Enough? 

The numerosity element of Rule 23 generally is not 
controversial. However, from time to time class ac-
tion defendants dispute this requirement. The Modafinil 
case,113 previously discussed, is an example, and there the 
defense challenge resulted in the Third Circuit adopting a 
new “framework” for analyzing numerosity.114 

First, the court stated that district courts should 
always start their analysis with the number of class 
members. While refraining from imposing a minimum 
required number of class members for certification, the 
court instructed that the analysis “be particularly rig-
orous when the putative class consists of fewer than 
forty members.”115 With at most 25 potential members 
in Modafinil, the numerosity inquiry required rigorous 
analysis. 

Because some class members in Modafinil were partial 
assignees of claims of other class members, coming up 
with a precise number was contested. The Court of Ap-
peals held that the partial assignees should be included 
as class members: “The text of Rule 23(a)(1),” the court 
emphasized, “says nothing about the number of claims; 
instead, it refers to the number of class members.”116 The 
court thus directed that the district court determine 
the exact number of claimants using this approach on 
remand. 

Next, the court of appeals set out for the first time a 
non-exhaustive list of factors that a district court should 
consider when determining whether joinder of all the 
class members would be impracticable. The listed factors 
were: “[1] judicial economy, the claimants’ ability and 
motivation to litigate as joined plaintiffs, [2] the financial 
resources of class members, [3] the geographic disper-
sion of class members, [4] the ability to identify future 
claimants, and [5] whether the claims are for injunctive 
relief or for damages.”117 The court further cautioned that 
these factors should not be given equal weight. Instead, 
the court called out “judicial economy and the ability to 
litigate as joined parties” as “of primary importance.118 

On judicial economy, the focus should be “whether 
the class action mechanism is substantially more efficient 

B. Byrd v. Aaron’s Inc.103

Here, computer users filed suit against Aaron’s, an 
electronics retailer, for alleged violations of the Electronic 
Communications Privacy Act (ECPA). According to the 
plaintiffs, Aaron’s installed spyware on computers that it 
leased, which collected screenshots, keystrokes, and web-
cam images from the computer and its users. The district 
court denied certification for failure to demonstrate class 
member ascertainability. 

The Third Circuit reaffirmed that ascertainability 
is a two-part inquiry. A plaintiff must show that: “(1) 
the class is ‘defined with reference to objective criteria’; 
and (2) there is ‘a reliable and administratively feasible 
mechanism for determining whether putative class mem-
bers fall within the class definition.’”104 However, the 
court also emphasized that “[t]he ascertainability inquiry 
is narrow” and that “[i]f defendants intend to challenge 
ascertainability, they must be exacting in their analysis 
and not infuse the ascertainability inquiry with other 
class-certification requirements.”105 Thus ascertainability 
was, in the court’s view, an independent requirement 
for certification—and not to be conflated with Rule 23’s 
other requirements.

C. Briseno v. ConAgra Foods, Inc.106

By contrast, the Ninth Circuit recently rejected 
ascertainability (in the form of “administratively fea-
sible” identification) as an independent class certification 
requirement. Consumers who purchased defendant’s 
cooking oil products brought a class action alleging that 
the products’ “100% Natural” label was false or mis-
leading because the products included bioengineered 
ingredients. The defendant opposed certification, arguing 
that “consumers do not generally save grocery receipts 
and are unlikely to remember details about individual 
purchases of a low-cost product like cooking oil.”107 In 
consequence, according to the defendant, there was no 
“administratively feasible way to identify members of 
the proposed class[].”108 The district court granted certifi-
cation, however. 

On appeal, the court of appeals relied on the Su-
preme Court’s Amchem decision, which precedent in-
structs that “Federal courts . . . lack authority to substi-
tute for Rule 23’s certification criteria a standard never 
adopted.” 109 Thus, because Rule 23 does not mention a 
“freestanding administrative feasibility prerequisite,” 
the Circuit Court was unwilling to impose one. Further, 
the court found such a requirement unnecessary because 
Rule 23’s express requirements and longstanding proce-
dural safeguards already appropriately addressed any 
policy concerns that class member ascertainability might 
implicate. For instance, while ascertainability proponents 
argue that the requirement mitigates administrative 
burdens, as the Ninth Circuit saw it, the existing manage-
ability element of the superiority requirement already 
achieves this goal.110 
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Although the Ninth Circuit upheld Robins’ standing 
to sue, the Supreme Court vacated that ruling. The Su-
preme Court emphasized that “the injury-in-fact require-
ment requires a plaintiff to allege an injury that is both 
‘concrete and particularized.’”128 As the Supreme Court 
explained, “[f]or an injury to be ‘particularized,’ it ‘must 
affect the plaintiff in a personal and individual way.’”129 
For concreteness, the injury “must actually exist” and be 
“real . . . not abstract.”130 

An injury, the Supreme Court further wrote, does 
not necessarily need to be tangible to be concrete. Rather, 
in some circumstances “violation of a procedural right 
granted by statute can be sufficient . . . to constitute 
injury in fact” and “a plaintiff in such a case need not 
allege any additional harm beyond the one Congress has 
identified.”131 That said, alleging merely “a bare proce-
dural violation” is not necessarily enough.132 

Instead of considering both injury-in-fact features, 
the Ninth Circuit focused only on particularity, and that 
was insufficient to establish constitutional standing. The 
Supreme Court therefore remanded to enable the Ninth 
Circuit to decide whether Spokeo’s dissemination of inac-
curate information pleaded a concrete injury.

Spokeo’s Supreme Court victory proved pyrrhic. 
On remand, the Ninth Circuit held that Robins’ alleged 
injuries were sufficiently concrete: “FCRA procedures,” 
the Court of Appeals wrote, “were crafted to protect 
consumers’ (like Robins’) concrete interest in accurate 
credit reporting about themselves.”133 The Supreme Court 
declined to review the court of appeals’ remand ruling.

Since the Supreme Court’s decision, lower federal 
courts have diverged on what, exactly, constitutes an 
injury-in-fact. Class actions arising from company data 
breaches and from disclosure of online user information 
generally have regularly dealt with this issue. The next 
two cases are illustrative.

1. Attias v. Carefirst, Inc.134

Customer data maintained by the defendants, a 
group of health insurance companies, was hacked in 2014. 
The defendants, however, did not discover—and thus 
did not announce—the data breach until nearly a year 
later. Shortly after the announcement, customers of the 
defendants began several class actions, asserting various 
state-law claims. The district court held that the plaintiffs 
lacked standing and dismissed the cases. In the district 
court’s view, an “increased risk of identity theft as a result 
of the data breach” was too speculative to constitute an 
injury-in-fact.135

On appeal, the principal question was “whether the 
plaintiffs ha[d] plausibly alleged a risk of future injury 
that is substantial enough to create Article III standing.”136 
The Court of Appeals upheld Article III standing, and 
reversed the dismissal: 

than joinder of all parties.”119 Here, however, the lower 
court held that certification would best serve judicial 
economy when the litigation was in its late stage.120 The 
Third Circuit rejected this approach: “the late stage of 
litigation is not by itself an appropriate consideration to 
take into account as part of a numerosity analysis.”121 As 
the court of appeals explained, using late stage of litiga-
tion as a consideration would favor finding numerosity in 
nearly all complex cases where class certification rulings 
are often deferred for many years.

Finally, the Circuit Court examined the ability and 
motivation of the plaintiffs to litigate via joinder. The 
court found, once again, that the district court erred, this 
time because the lower court “focused . . . on whether 
the individual plaintiffs could have brought their own, 
individual suits,” rather than on whether they could have 
pursued their claims through joinder.122 Here, some class 
members had claims estimated at over $1 billion. Accord-
ing to the court of appeals, these class members could 
“hardly be considered as candidates who need the ag-
gregative advantages of the class device.”123 By contrast, 
other class members had claims below $1 million. Be-
cause the district court did not consider whether it would 
have been uneconomical for these plaintiffs to be joined 
as parties in a traditional suit, the court reversed on this 
additional basis.

VII. Rigor on the Road
A. Constitutional Standing to Sue: Spokeo, Inc. v. 

Robins124 
Article III of the U.S. Constitution prescribes that 

federal court jurisdiction extends only to “cases” and 
“controversies”—a limitation often referred to as “con-
stitutional standing to sue.” Constitutional standing has 
three elements: “The plaintiff must have (1) suffered an 
injury in fact, (2) that is fairly traceable to the challenged 
conduct of the defendant, and (3) that is likely to be re-
dressed by a favorable judicial decision.”125 The Supreme 
Court’s Spokeo decision examined the injury-in-fact ele-
ment of constitutional standing. And while constitutional 
standing is not an express requirement of Rule 23, since 
the Supreme Court’s 2016 ruling, this overarching limita-
tion—and specifically the injury-in-fact element—has 
become an increasingly common issue in class actions. 

Briefly, Spokeo operated a website that allowed users 
to search for information about individuals using their 
name, email address, or phone number. An anonymous 
Spokeo user apparently searched for information about 
an individual named Thomas Robins, and, according to 
Robins, Spokeo provided inaccurate information to the 
requestor.126 Robins sued Spokeo individually and on 
behalf of a class, alleging violations of the Fair Credit Re-
porting Act of 1970 (FCRA). Under the FCRA, consumer 
reporting agencies such as Spokeo must “follow reason-
able procedures to assure maximum possible accuracy 
of” consumer reports.127 
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thus a form of identity theft.”146 Accordingly, Holmes’s 
allegations of actual data misuse after the breach sufficed 
“to demonstrate that he had standing.”147 There was no 
need to establish injury-in-fact for the other plaintiffs or 
that unnamed class members generally had been injured, 
as Holmes’ own standing to sue did not, as the lower 
court incorrectly held, depend on whether others also had 
standing.148 

3. Standing of Non-Plaintiff Class Members
As Spokeo reflects, Article III constitutional standing is 

a threshold question in every federal litigation, whether 
a class action or an individual case. However, in a class 
action the plaintiff may allege a claim arising under the 
law of the plaintiffs’ home state, as well as on behalf 
of unnamed class members who reside in other states 
(non-home states) and whose claims arise under the laws 
of those non-home states. There often is no dispute that 
the named plaintiff has constitutional standing to assert 
the claim arising under the law of its home state. But the 
named plaintiff typically cannot assert injury based on 
violation of the laws of the non-home states where al-
leged class members also reside. Then, defendants may 
argue that the plaintiff lacks constitutional standing to sue 
under the laws of non-home states, and, therefore, cannot 
represent alleged class members who reside in those non-
home states. 

This defense argument raises the question whether the 
named plaintiff’s lack of constitutional standing to sue un-
der the laws of non-home states requires outright dismiss-
al of the claims asserted under those laws, thus narrowing 
the class pleaded to home-state residents. Or, should the 
matter, instead, be analyzed and resolved under Rule 23 
when the court is called on to determine whether to certify 
a class that includes members residing in those other non-
home states? The prevailing appellate view is that the de-
fense argument “‘conflat[es] the standing inquiry with the 
inquiry under Rule 23 about the suitability of a plaintiff to 
serve as a class representative[.]’ . . . [I]t is best to confine 
the term “standing” to the Article III inquiry and thus to 
keep it separate from the plaintiff’s entitlement to relief or 
her ability to satisfy the Rule 23 criteria.”149 

The Second Circuit’s recent decision in Langan v. 
Johnson & Johnson Consumer Companies, Inc.150 is illustra-
tive. Langan, a Connecticut resident, filed a class action 
alleging that Johnson & Johnson (J&J) misrepresented sev-
eral baby products as “natural,” when in fact they were 
not. Langan pleaded violations of both Connecticut law 
on behalf of consumers in Connecticut and of the laws 
of several other states on behalf of consumers in those 
states. The district court denied summary judgment, and 
certified a class of consumer who purchased J&J’s baby 
products in Connecticut and the others states.

Langan’s standing to allege a Connecticut law viola-
tion was undisputed. However, on appeal J&J argued 
that Langan lacked constitutional standing “to bring a 

Here . . . an unauthorized party has 
already accessed personally identify-
ing data on CareFirst’s servers, and it is 
much less speculative—at the very least, 
it is plausible—to infer that this party 
has both the intent and the ability to use 
that data for ill. . . . No long sequence 
of uncertain contingencies involving 
multiple independent actors has to occur 
before the plaintiffs in this case will suf-
fer any harm; a substantial risk of harm 
exists already, simply by virtue of the 
hack and the nature of the data that the 
plaintiffs allege was taken.137 

The Supreme Court declined further review.

2. In re SuperValu, Inc.138

While the facts of SuperValu are similar to those of 
Attias, the case outcome differs. In SuperValu, a grocery 
store chain was the victim of multiple cyber-attacks. Fol-
lowing the attacks, the stores announced that the attack 
may have resulted in the theft of customer credit card 
information.139 Customers thereafter filed class actions, 
but, of the 16 named plaintiffs, only one, David Holmes, 
alleged that his credit card information had actually been 
compromised.140 The district court evaluated the stand-
ing of all the plaintiffs together, concluding that injury-
in-fact was not sufficiently pleaded:

[B]ecause the complaint alleged only 
an “isolated single instance of an unau-
thorized charge” suffered by plaintiff 
Holmes, there was insufficient evidence 
of misuse of plaintiffs’ Card Information 
connected to defendants’ data breaches 
to “plausibly suggest[ ] that the hackers 
had succeeded in stealing the data and 
were willing and able to use it for future 
theft or fraud.”141

On appeal, the plaintiffs argued that they had suf-
ficiently pled injury “because the theft of their Card In-
formation due to the data breaches at defendants’ stores 
creates the risk that they will suffer identity theft in the 
future.”142 The Eighth Circuit cited to findings from a 
2007 report from the General Accounting Office, which 
suggested that consumers affected by a data breach of 
this type were not faced with a substantial risk of identity 
theft or credit/debit card fraud.143 Therefore, the court 
held that, Holmes aside, the plaintiffs had failed to plead 
the “substantial risk of future identity theft” needed to 
show standing.144 

The case survived nonetheless because “[e]ach plain-
tiff’s standing must be assessed individually.”145 And 
Holmes “suffered a fraudulent charge on the credit card 
he previously used to make a purchase at one of defen-
dants’ stores affected by the data breaches. This misuse 
of Holmes’ Card Information was credit card fraud and 
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idea that “undercuts Rule 23(f)’s discretionary regime.”161 
The Court emphasized Rule 23(f)’s evolution and even-
tual adoption: “Over years the Advisory Committee on 
the Federal Rules of Civil Procedure studied the data on 
class-certification rulings and appeals, weighed various 
proposals, received public comment, and refined the draft 
rule and Committee Note.” 162 As a result, “Rule 23(f) 
reflects the rulemakers’ informed assessment, permitting 
. . . interlocutory appeals of adverse certification orders, 
whether sought by plaintiffs or defendants, solely in the 
discretion of the courts of appeals.”163

Finally, the purchasers’ approach was one-sided. The 
Court observed that only plaintiffs could use dismissal 
to secure an immediate appeal, even though “the ‘class 
issue’ may be just as important to defendants, for ‘[a]n 
order granting certification . . . may force a defendant to 
settle rather than . . . run the risk of potentially ruinous 
liability.’”164

C. American Pipe “Stacking”: China Agritech, Inc. v. 
Resh165

Years ago, in American Pipe,166 the Supreme Court 
held that filing a class action tolls the statute of limitations 
for all would-be class members pending a court decision 
whether to grant certification.167 If the court denies certifi-
cation, the tolling ends, and the limitations period begins 
to run again, but “members of the failed class could 
timely intervene as individual plaintiffs in the still-pend-
ing action, shorn of its class character,”168 or else they 
could file a new suit, regardless of whether the limitations 
period would have run, absent the tolling. 

The Supreme Court revisited American Pipe in China 
Agritech, where the Court considered this question: 
“Upon denial of class certification, may a putative class 
member, in lieu of promptly joining an existing suit or 
promptly filing an individual action, commence a class 
action anew beyond the time allowed by the applicable 
statute of limitations?”169 The Court’s answer: American 
Pipe does not allow a “follow-on class action past expira-
tion of the statute of limitations.”170 So, the tolling from 
the first class action may not be “stacked” on in order to 
extend the limitation period applicable to a later class 
case.

Briefly, in 2011, purchasers of China Agritech’s com-
mon stock filed a class action, alleging that the company 
committed securities fraud.171 After discovery, the district 
court denied class certification.172 Thereafter, purchas-
ers filed a second, similar class action within the limita-
tions period; once again, the court denied certification.173 
Purchasers filed yet a third securities fraud class action 
against China Agritech. However, this time the statute of 
limitations had run.

The district court dismissed the suit as untimely, 
holding that the prior lawsuits did not toll the time to 
begin another class action.174 The Ninth Circuit reversed, 
writing that to allow “future class action named plaintiffs, 

class-action on behalf of consumers in states other than 
Connecticut . . . .”151 Rejecting the argument, the court of 
appeals held that “whether a plaintiff can bring a class 
action under the state laws of multiple states is a question 
of predominance under Rule 23(b)(3), not a question of 
standing under Article III.”152

Accordingly, where a class action plaintiff satisfies 
constitutional standing to allege a claim under its home 
state’s law, the Article III requirement is met. There is no 
need to show that alleged class members in non-home 
states also have constitutional standing to sue, although 
the named plaintiff’s ability to include these indi-
viduals in the class is appropriately considered on class 
certification. 

B. Appealability: Microsoft Corp. v. Baker153

Rule 23(f) of the Federal Rules of Civil Procedure 
authorizes a court of appeals, in its discretion, to permit 
an appeal from a district court order granting or denying 
class certification. If the court of appeals denies permis-
sion to appeal, the lower court’s ruling can be reviewed 
only if the final judgment in the case is appealed.154 Mi-
crosoft arose from the plaintiffs’ attempted work-around 
the discretionary feature of Rule 23(f). 

Purchasers of Microsoft’s Xbox 360 videogame 
consoles brought a class action alleging product design 
defects.155 After the district court denied certification, the 
purchasers petitioned for permission to appeal under 
Rule 23(f). They argued that the district court’s decision 
created a “death-knell situation”—one where refusal to 
certify a class effectively ends the lawsuit because the 
small amount involved in the individual claim makes 
it economically prohibitive to litigate the claim to final 
judgment.156 

The Ninth Circuit denied review, after which the 
plaintiffs voluntarily dismissed their own case with 
prejudice. Plaintiffs stated that after voluntary dismissal, 
they intended to appeal the district court’s order strik-
ing their class allegations.157 On appeal after dismissal, 
the Ninth Circuit upheld jurisdiction under 28 U.S.C. § 
1291 because the stipulated dismissal was a “sufficiently 
adverse–and thus appealable–final decision.”158

The Supreme Court granted review and held that 
courts of appeals lack § 1291 jurisdiction in these cir-
cumstances.159 The Supreme Court expressed three main 
concerns with the Xbox purchasers’ approach. 

First, the Court noted the potential for protracted 
litigation and piecemeal appeals. Under plaintiffs’ ap-
proach, they alone would “determine whether and when 
to appeal an adverse certification ruling,” and they had 
the power to appeal every adverse district court certifica-
tion ruling by simply dismissing their case.160 

Second, the purchasers’ approach would allow indis-
criminate appellate review of interlocutory orders—an 
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ees and employers be allowed to agree that any disputes 
between them will be resolved through one-on-one 
arbitration?”190 The Supreme Court majority answered 
yes: “In the Arbitration Act, Congress has instructed 
federal courts to enforce arbitration agreements accord-
ing to their terms. . . . Far from conflicting, the Arbitration 
Act and the NLRA have long enjoyed separate spheres 
of influence and neither permits this Court to declare the 
parties’ agreements unlawful.”191 

The employees’ argument that their agreements to 
arbitrate were invalid because “they require[d] individu-
alized arbitration proceedings instead of class or collec-
tive ones”192 fell on deaf ears. In the majority’s view, an 
argument that “a contract is unenforceable just because it 
requires bilateral arbitration is . . . one that impermissibly 
disfavors arbitration whether it sounds in illegality or 
unconscionability.”193

By contrast, in dissent Justice Ginsburg cited the 
NLRA and “over 75 years” worth of precedent: 

[T]he [National Labor Relations] Board 
has held that the NLRA safeguards em-
ployees from employer interference when 
they pursue joint, collective, and class 
suits related to the terms and conditions 
of their employment. . . . For decades, 
federal courts have endorsed the Board’s 
view, comprehending that “the filing of 
a labor related civil action by a group of 
employees is ordinarily a concerted activ-
ity protected by § 7.”194

The majority was not persuaded, however.

Conclusion
The messages from recent appellate decisions are un-

mistakable. First, arbitration agreements and class action 
waiver provisions are likely to stop a U.S. federal court 
class action in its tracks. Second, even if these obstacles 
can be overcome, there are no shortcuts to class certifica-
tion in the federal courts. Just the opposite—class certifi-
cation proceedings have become increasingly contentious, 
time-consuming and expensive. Reports from multiple 
experts on both sides, and extensive evidentiary hearings, 
are commonplace.195 Rigorous scrutiny under Rule 23 is 
the norm. 

In Comcast, the Supreme Court reminded that “[t]he 
class action is an ‘exception to the usual rule that litigation 
is conducted by and on behalf of the individual named 
parties only.’”196 Thus, plaintiffs seeking to sue as class 
representatives must meet Rule 23’s standards through 
the presentation of supporting evidence, and they must 
also be prepared to address the underlying merits of their 
claims to the extent necessary to determine whether Rule 
23 has been satisfied. Anything less risks a decision deny-
ing certification. 

who were unnamed class members in previously uncerti-
fied classes, to avail themselves of American Pipe tolling . . 
. would advance the policy objectives that led the Su-
preme Court to permit tolling in the first place.”175

The Supreme Court disagreed. The Court reasoned 
that the “‘efficiency and economy of litigation’ that 
support tolling of individual claims . . . do not support 
maintenance of untimely successive class actions . . . .”176 
Instead, additional class action filings, the Court wrote, 
“should be made early on, soon after the commencement 
of the first action seeking class certification.”177 Early fil-
ing forces “all would-be [class] representatives” to come 
forward and allows the district court to “select the best 
plaintiff with knowledge of the full array of potential 
class representatives and class counsel.”178 The Court’s 
ruling thus encourages all would-be class plaintiffs to 
“file suit well within the limitation period and seek certi-
fication promptly.”179

D. Arbitration and Class Action Waiver Provisions: 
Epic Systems Corporation v. Lewis180

Under the Federal Arbitration Act (FAA) an agree-
ment to arbitrate is “valid, irrevocable, and enforceable . 
. . .”181 The FAA evinces a “liberal federal policy favoring 
arbitration agreements,”182 and requires enforcement of 
agreements to arbitrate claims arising under both federal 
and state statutes. So, for example, the FAA applies to 
federal antitrust claims,183 federal securities fraud claims, 
184 and federal age discrimination claims.185 Although the 
FAA has a “savings” clause—which authorizes invalidat-
ing an agreement to arbitrate “upon such grounds as exist 
at law or in equity”186—the provision has had little trac-
tion in the Supreme Court in recent years.

A common companion to a contractual agreement 
to arbitrate is a class action waiver provision, which 
requires that any arbitration proceed on an individual, 
rather than class, basis. The Supreme Court has enforced 
these waivers even in the face of contrary state law 
provisions,187 and even where litigating an individual 
claim would be cost-prohibitive.188 In the most recent 
Supreme Court ruling on class arbitration, Epic Sys. 
Corp., the case law upholding waivers of class arbitra-
tion clashed with national labor policy, which favors 
collective employee action. In a 5-4 ruling, national labor 
policy lost.

The employees there had entered into employment 
agreements, which included arbitration and class action 
waiver provisions. Despite their signed contracts, the em-
ployees sought to assert class action claims for violations 
of the Fair Labor Standards Act (FLSA). They seemingly 
were on solid ground, as a 2012 decision of the National 
Labor Relations Board (NLRB) held that the National 
Labor Relations Act (NLRA) nullifies the FAA in FLSA 
cases.189 

The employers sought to compel arbitration, and the 
case thus raised the following question: “Should employ-
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45. 568 U.S. 455 (2013).
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(“Prior to certifying a class, a district court must definitively 
determine that the requirements of Rule 23 have been satisfied, 

One other message may also be noteworthy: Not only 
classes with a really, really large number of members—as 
in Dukes and Comcast—but also ones with a really, really 
small number of members––as in Modafinil––are likely to 
be really, really hard to certify!

When the court grants certification, the settlement 
needle moves markedly towards the plaintiffs and the 
represented class. And although many certified cases 
therefore settle, some do not, but are dismissed, despite 
certification, on summary judgment.197 When class 
cases are tried on the merits, the upside potential can be 
huge. In In re Urethane Antitrust Litig., a jury held Dow 
Chemical liable for price fixing and awarded damages of 
$400,049,039, which the Court trebled to $1,060,847,117.198 
By contrast, in Nexium the jury found for the defendant 
after trial.199

Dated: September 28, 2018
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participants to customize it for the particular dispute in 
question.

By contrast, litigation presents several limitations, 
including the lack of real flexibility in designing a mecha-
nism for resolution tailored to the dispute in question; the 
additional expense (in time and legal fees) of appearing 
before a decision maker with possibly little to no exper-
tise in the subject matter of the dispute; the inability to 
maintain true confidentiality because of the public nature 
of the proceedings; and, perhaps most poignantly, the 
frustration of having no control over the timing of the 
process and when relief can be afforded. Unlike litigation, 
mediation is a non-adjudicative process. There is no judge 
or other decision maker who will determine the merits of 
the dispute. Rather, a mediator selected jointly by the par-
ties conducts the proceedings with an eye towards trying 
to improve communications between the parties, explore 
possible alternatives, and address the underlying interests 
and needs of the parties in hopes of moving them towards 
a negotiated settlement or other resolution of their own 
making.

Additionally, while litigation generally looks to past 
events to find fault and impose appropriate relief, media-
tion focuses on the future to determine how the par-
ties can best resolve the pending dispute and move on. 
Moreover, usually by statute, rule, or case law, mediation 
is a confidential process, which generally means that any 
communications made during the mediation cannot be 
used or disclosed outside of the mediation. It also means 
that ex parte communications with the mediator are kept 
confidential from the other participants in the process, 
absent consent from the party with whom the mediator 
communicated. Confidentiality is another bedrock prin-
ciple of mediation because it helps foster open, honest, 
and candid communications with the mediator, if not also 
with the other participants.2

Mediation is a confidential process in which the par-
ties to a dispute engage an impartial, disinterested third-
party to facilitate discussion among the parties and assist 
them in arriving at an informed and mutually consensual 
resolution of the dispute. Oftentimes, attorneys and 
their clients approach the mediation process solely as a 
calendaring exercise for the main event, i.e., scheduling a 
mutually convenient time and date for the mediation ses-
sion. In doing so, they almost always never provide for 
much time between the initial contact with the mediator 
and the desired mediation session. However, a meaning-
ful mediation process is so much more than that, and it 
can be both rewarding and successful if attorneys and 
clients both expend the time and energy to prepare for 
the various stages that take place throughout that process 
and the clients’ expectations are managed in advance. 
The more they both know about what will likely happen 
during a mediation process, the higher the likelihood that 
a resolution of some kind can be achieved and/or they 
will reap the other benefits of undertaking a mediation 
process. This article highlights some things to consider 
during that preparation.

First, the client needs to understand the nature of a 
mediation process and, especially, how it differs from lit-
igation. Axiomatically, the parties who are most directly 
affected by a dispute are, given the right circumstances, 
the ones who are best able to resolve it. Thus, because 
the normatively best resolution is likely to flow directly 
from the parties themselves, mediation is based upon the 
principle of party self-determination. “Self-determination 
is the act of coming to a voluntary, uncoerced decision 
in which each party makes free and informed choices as 
to process and outcome.”1 To assist in that endeavor, the 
nature and design of a mediation process is completely 
flexible and can be tailored to meet the specific needs of 
the parties and their dispute. In some cases, having the 
parties together in a joint session at the beginning of a 
mediation can be a fruitful way to start a dialogue and, 
perhaps, the healing process; in other cases, keeping 
the parties separate and apart from each other is more 
conducive to making progress toward a productive and 
meaningful resolution. These and other design issues 
should be carefully considered by both the attorney and 
the client, as well as discussed with the other partici-
pants, along with the mediator. In most instances, a one-
size-fits-all approach to mediation would ignore perti-
nent characteristics of the parties and the dispute, leading 
to mediation being treated in a cookie-cutter fashion that 
deprives the parties of the full benefits of that process. 
Specifically, doing so eliminates one of the fundamen-
tal attributes of a mediation process—the ability for the 
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LinkedIn, Twitter, Facebook, Instagram, etc.); and consult-
ing other publicly available information (e.g., generally 
researching the internet, conducting Westlaw/LEXIS 
searches, retrieving publicly available awards, etc.). Two 
other methods worth noting are (1) sending out question-
naires or e-mail queries to potential mediators and (2) 
interviewing potential mediators. Particularly because 
ex parte contact and communications with mediators are 
generally permissible (unlike the case with an adjudica-
tor like a judge or an arbitrator), it is surprising that these 
methods are not used more often. Indeed, the personality 
of the mediator and his or her ability to build rapport and 
trust with the participants are important attributes that 
may well determine the course of the mediation process. 
Thus, it seems a missed opportunity that these two meth-
ods are not more widely used. 

The purpose of employing the foregoing due dili-
gence methods is designed to ascertain the reputation, 
knowledge, expertise, experience, effectiveness, and 
suitability of particular mediators to the dispute in ques-
tion. The experience and competency of the mediator’s 
process skills is certainly one key focus of this inquiry, 
and, depending upon the nature of the dispute in ques-
tion, industry, business, legal, or subject matter expertise 
may also be important.4 Thus, to the extent that attorneys 
and parties are having difficulties either identifying an 
appropriate mediator and/or are bereft of tangible, help-
ful information about potential mediators, they should 
undertake a robust due diligence process, consulting as 
wide a variety of sources of information as time, money, 
and energy will permit.5

Fourth, attorneys and their clients need to spend the 
time and effort to provide both the other participants 
and the mediator with sufficient information not only 
about the dispute, but also about the factors that may 
affect how a resolution could be achieved. Oftentimes, the 
parties will agree to undergo a mediation process without 
enough information in hand about each other’s respec-
tive positions and interests. Conversely, attorneys and 
parties often resist mediation on the theory that holding 
a session at this time would be premature because they 
are not sufficiently informed (or, said differently, have not 
conducted enough discovery) to be able to make rational 
decisions regarding a resolution. But one of the roles of a 
mediator that is often overlooked is to assist the attorneys 
in structuring a limited, informal exchange of information 
and/or documents that will help each party better under-
stand the parameters of the dispute, what positions each 
party is taking and why, and help each party undertake a 
more serious, balanced, and informed evaluation of both 
the merits of the dispute and an appropriate valuation 
for resolution purposes. Doing so will ultimately allow 
the parties to better appreciate not only their own conten-
tions, but the contentions being advanced by the other 
participants.

Second, the attorney and the client both need to be 
prepared for a change in mindset from an adversarial 
posture to one that is more cooperative and collabora-
tive. Mediation is a completely different mechanism from 
litigation for resolving disputes. In litigation, a party 
advocates for positions while simultaneously trying 
to undermine the other party’s positions. By contrast, 
mediation is prospective in nature and tries to help 
put parties on a path to a resolution for mutual benefit. 
Moreover, parties to a dispute oftentimes are unable to 
engage in negotiations towards a resolution because the 
dispute has triggered the emotional, sometimes irrational 
part of the brain (the amygdala) and is interfering with 
the thinking, rational decision-making part of the brain 
(the neocortex). For a resolution to be achieved, human 
brains need to shift and change from the former to the 
latter. Unless and until the conflict between those differ-
ent parts of the brain is resolved, a complete resolution of 
the dispute is not a likely outcome of a mediation.

Mediation can be a process that helps parties un-
dergo that shift and change, and one of the skills of a 
mediator is to help parties do just that. In the context of a 
mediation, an expression of concern for the injury or pain 
suffered by the other party need not be accompanied by 
any admission of fault or agreement with the other par-
ty’s positions. That is, there is nothing inconsistent with 
a party holding a strong conviction about its positions, 
while also recognizing that continued litigation typi-
cally means spending more money, more time, and more 
emotional capital to achieve an outcome over which the 
party has increasingly less and less control.3 The change 
of mindset from adversarial to cooperation and collabo-
ration is a hallmark of the mediation process.

Third, both the attorney and the client need to 
understand the importance of finding the right media-
tor for the dispute in question. Selecting the appropriate 
mediator is an important aspect of the process that is 
oftentimes critical to maximizing the likelihood that a 
resolution can be achieved. The parties could opt to select 
a mediator who is well-versed in mediation process skills 
and/or someone who is an “expert” familiar with the 
subject matter of the dispute, the industry or background 
business norms in which the dispute arose, or the legal 
framework governing the dispute itself. Thus, not every 
mediator is best suited for every conceivable dispute. Put 
differently, as is the case in the real estate field, there’s a 
buyer for every property, but not every buyer is the right 
buyer for any particular property. 

As currently practiced in the mediation marketplace, 
selecting a mediator is largely based upon individual 
profile and reputation. Attorneys and parties typically 
use a combination of informal and formal due diligence 
methods, including soliciting feedback from colleagues 
(e.g., word of mouth, underground information, e-mails 
sent around the firm, etc.); soliciting feedback from 
other mediators; conducting social media research (e.g., 
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Fifth, the client needs to be prepared to participate 
in the mediation process itself. Unlike meet-and-confer 
conferences with opposing counsel or an oral argument 
or trial in a courtroom, a client should not sit idly by at a 
mediation session while the attorney handles the proceed-
ings. Mediation requires a client to be actively engaged in 
the process and participate by helping the mediator (if not 
also the other participants) better understand what inter-
ests, concerns, needs, feelings, and motivations are under-
lying the adversarial positions being taken in the dispute. 
Clients (and/or their representatives at the mediation) 
should be familiar with the background facts of the dis-
pute, be able to answer questions from the mediator (who 
will typically be gathering and assimilating the basic facts 
during the early portions of the mediation session), and 
be involved in re-evaluating positions as new information 
comes to light during the mediation. Active participation 
by the client is critical to the success of a mediation.

Sixth, all the participants in a mediation should take 
advantage of the flexibility that mediation affords to 
exercise the opportunity to be creative and truly “think 
outside of the box.” Much too often, attorneys and their 
clients come to mediations focused on a resolution based 
solely upon monetary terms. They fail to recognize that 
mediations—which are, at their core, a type of facilitated 
negotiation—can be at its most efficacious when the con-
cepts of integrative negotiation (or principled bargaining) 
are employed. Integrative negotiation techniques allow 
the parties to uncover and identify the real underlying 
interests and needs behind the positions the parties are 
espousing; determine how to articulate such interests and 
needs to each other; and creatively search for and develop 
options for mutual gain (i.e., “expand the pie”) that inte-
grate those various interests and needs.6 By focusing on 
the problem at hand, rather than the people who brought 
the dispute forward, mediation affords the participants the 
opportunity to explore any number of potential solutions 
that may resolve the dispute. And because these solutions 
will eventually be embodied by a voluntary, consensual, 
and informed agreement between the parties, they can 
accomplish objectives that an adjudication cannot because 
a court or arbitrator is usually constrained by the legal 
framework to provide only certain kinds of relief. Cre-
ative and innovative thinking are highly encouraged in a 
mediation.

Finally, and perhaps most important, attorneys and 
clients should be prepared to spend enough time to al-
low the mediation process to unfold and, thereby, reap 
its benefits. Mediation is a marathon, not a sprint, and 
progress towards a resolution or other desired outcome 
can only be made if the participants are willing to engage 
with the mediator, if not with each other, and undergo 
the steps necessary in an integrative bargaining process. 
Those steps include recognizing how and when options 
for mutual gain can transform into the foundation for a 
resolution, as well as acknowledging when the parties are 
at an impasse, at least at this time, and leaving open the 
possibility of reconvening and resuming the process at a 

Most mediators will also ask the parties to submit 
additional information in advance of the mediation ses-
sion, either on an ex parte basis and/or exchanged with 
each other. This is a tremendous advocacy opportunity to 
address the client’s perspectives as to both liability and 
damages; the client’s interests and concerns regarding the 
dispute; the client’s reasonable proposals for a resolution, 
including any non-monetary proposals; the status of any 
prior settlement discussions; and any other information 
that might be relevant for the mediator and/or the other 
participants to know while preparing for the mediation 
session. The submission can also address some funda-
mental questions, such as what is at the core of the dis-
pute; what is preventing the dispute from resolving; what 
potential roadblocks, barriers, or impasses to a resolution 
might exist; and what would need to happen to resolve 
the dispute, such as any specific conditions (i.e., “must-
haves”) that need to be a part of any resolution. 

The pre-mediation submission is also an opportunity 
to alert the mediator and/or the other participants about 
any cultural issues that could impair the mediator’s abil-
ity to develop a rapport with the participants, impede the 
receipt/flow of communications and information during 
the mediation, or otherwise interfere with the mediator’s 
attempt to create an environment conducive to coopera-
tion and collaboration. To the extent that the submission 
is shared with the other participants (even if only in a 
redacted form), it will begin the process of educating them 
about the client’s positions, interests, and needs and, in 
the process, help move the dialogue forward. The more 
the other participants understand and appreciate the 
strengths of the case (as perceived by the attorney and the 
client), as well as the interests and needs of the client, the 
more likely that progress can be made at the mediation 
session itself. Taking full and serious advantage of the pre-
mediation submission is an opportunity not to be missed.

For many mediators, one of their practices is to hold 
a pre-mediation call with the participants, or at least with 
the attorneys. During that call, certain housekeeping 
matters will invariably be discussed, such as who will be 
attending the mediation session; the date, time, and place 
of the mediation session; and how the mediation session 
will be conducted (opening remarks, joint sessions, etc.). 
The topics of informally exchanging information and/or 
documents and submitting pre-mediation briefs or other 
materials before the actual mediation session are ones 
that are also likely to be raised by the mediator in that 
call. The participants should be prepared to discuss what 
information and documents they think would be helpful 
to exchange in order to have a more productive session 
and set a schedule for that exchange. Although the me-
diator cannot compel disclosures from any participant, he 
or she can facilitate that exchange by helping the parties 
reach agreements on its scope and set dates, as well as 
be available should the parties need assistance with that 
portion of the mediation process.
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success in litigation is preparation, preparation, and more 
preparation. That mantra applies equally in the mediation 
context. It is only through dedicated preparation by both 
the attorney and the client (as well as the mediator) that a 
mediation process can be rewarding and successful for the 
participants.

different time. A mediator needs to set the appropriate 
tone and establish a rapport with the participants, giv-
ing them the opportunity to be heard. In turn, doing so 
will allow the participants to truly hear any observations 
that the mediator offers about the dispute, the parties’ 
respective positions, and the proposals for resolution 
being considered. Moreover, although a mediator may be 
asked to recommend possible solutions, a mediator is not 
authorized to impose a resolution, but, rather, provides 
an impartial perspective on the dispute to help the par-
ties satisfy their best interests while uncovering areas of 
mutual gain. In that respect, mediation can be particularly 
helpful in those situations where the parties either are not 
effectively negotiating a resolution on their own or have 
arrived at an impasse in their dialogue. Not only does all 
of this take some time to develop, but also the shift in the 
brain from the emotional/irrational part to the thinking/
rational decision-making part takes some time to accom-
plish. The participants in a mediation need to be realistic 
about their expectations on how the mediation process 
will unfold in order for it to be as rewarding and success-
ful as possible.

Attorneys oftentimes treat mediations as just another 
extension of the litigation process, where their finely 
honed legal skills—sharpened for the inevitable adver-
sarial battles inherent in discovery and trial—will simply 
be put to good use before the mediator. But a mediator 
is not the adjudicator of the dispute, and mediation is an 
entirely different process altogether. As much as prepar-
ing for a motion argument, an evidentiary hearing, or a 
trial requires much advanced preparation, preparing for 
a mediation also requires a different set of skills, a dif-
ferent mindset, and, as in all effective advocacy, proper 
representation and solid preparation during all phases 
of the process, both before and during the mediation 
session. To paraphrase a prominent litigator, the key to 

Endnotes
1. Standard I.A., Model Standards of Conduct for Mediators 

(2005) (“Parties may exercise self-determination at any stage 
of a mediation, including mediator selection, process design, 
participation in or withdrawal from the process, and outcomes.”).

2. See generally id., Standard V. (Confidentiality).

3. See Theodore K. Cheng, Managing Disputes Across the Resolution 
Process Spectrum, Diversity & The Bar (Summer 2017), at 10, 
available at http://www.diversityandthebardigital.com/datb/
summer_2017?pg=1#pg1.

4. See generally Theodore K. Cheng, Providing for Neutrals with 
Industry, Legal, and Business Expertise, NYSBA Entertainment, Arts 
& Sports L. J., Vol. 29, No. 3, at 97 (Fall/Winter 2018).

5. For example, the International Mediation Institute (https://www.
imimediation.org/) maintains feedback evaluations on mediators 
it certifies that are available to the public on its website. Several 
initiatives have also been started to help fill the “information 
gap” that exists with respect to identifying potentially suitable 
mediators and arbitrators, including Arbitrator Intelligence 
(https://www.arbitratorintelligence.org/), a non-profit 
organization founded at Penn State Law that is helping to develop 
resources to promote transparency, accountability, and diversity in 
the arbitrator selection process; Dispute Resolution Data (http://
www.disputeresolutiondata.com/), an online data subscription 
service providing access to closed international arbitration and 
mediation process information; and the GAR Arbitrator Research 
Tool (https://globalarbitrationreview.com/arbitrator-research-
tool), a database of information on arbitrators maintained by 
Global Arbitration Review. Additionally, reputable sources listing 
mediators can be consulted, such as the American Arbitration 
Association’s Mediation.org website and the National Academy of 
Distinguished Neutrals (www.nadn.org).

6. See generally Roger Fisher, William Ury, and Bruce Patton, Getting 
to Yes: Negotiating Agreement Without Giving In (Penguin Books 
3d ed. 2011).

COMMUNITIES FEATURE:

MEMBER BENEFIT

• Member-to-member communications

• Member profiles

• Shared document libraries

COMMUNITIES  
CONVERSE, CONNECT AND COLLABORATE

• Collaborative workspaces

• Individual privacy settings

•  Flexibility in timing and format of discussion 
messages

To be an active part of the Commercial & Federal Litigation Section community, you can interact through email, the web or your mobile device. 

Visit: http://www.nysba.org/comfedcommunity

https://www.imimediation.org/
https://www.imimediation.org/
https://www.arbitratorintelligence.org/
http://www.disputeresolutiondata.com/
http://www.disputeresolutiondata.com/
https://globalarbitrationreview.com/arbitrator-research-tool
https://globalarbitrationreview.com/arbitrator-research-tool
http://www.nadn.org


32 NYSBA  NYLitigator  |  Spring 2019  |  Vol. 24  |  No. 1        

terms, she functions as the client rather than the lawyer, 
for which attorney fees are unavailable.

Unlike their counterparts in private practice, in-house 
counsel do not have set billing rates, although an excep-
tion may exist if internal policies permit the legal depart-
ment to invoice the department that generated the legal 
matter. Even in such a situation, as with law firm billing 
rates, the actual fees/rates are considered by the court but 
not determinative in awarding fees, as noted in Tallitsch 
v. Child Support Services, 926 P2d 143 (Colo. App. 1996). In 
determining what constitutes an appropriate and rea-
sonable attorney fee award, courts frequently apply the 
“reasonably presumptive fee” or the “lodestar” method. 
Under the lodestar method, as explained in Earth Flag v. 
Alamo Flag, 154 F. Supp. 2d 663 (S.D.N.Y. 2001), fees are 
determined by “multiplying the number of hours reason-
ably expended on the litigation by a reasonable hourly 
rate.”

Reasonableness is a question of fact for the trial court. 
In determining a reasonable hourly rate, federal courts 
look to those reflected in the federal district in which 
they sit, while state courts consider the prevailing rates 
in their respective city and geographical area. Courts will 
also consider other factors such as the complexity of the 
case, the level of expertise required to litigate the matter, 
and the fees clients in similar situations would be willing 
to pay outside counsel in determining the appropriate 
hourly rate for the in-house lawyer. Determining whether 
the tasks performed by the in-house lawyer were reason-
able is left to the court’s discretion.

Recognizing legal departments do not necessarily 
operate in lockstep fashion as a law firm, courts will con-
sider the “blended” rate in the lodestar calculation. Here, 

When weighing his post-Senate career options, 
then-U.S. Sen. Howard “Buck” McKeon rejected an offer 
from a prominent law firm, opting not to “live his life in 
six-minute increments.” Indeed, it is with fair certainty 
to state a top reason lawyers in private practice transi-
tion to in-house is to escape the billable hour. And while 
the imminent death of the billable hour may have been 
highly exaggerated (again and again), it remains the pre-
dominate metric for private-practice attorneys handling 
commercial work to track their time and collect fees.

Numerous reports suggest the in-house lawyer is 
“rising,” with companies opting to retain more and more 
legal work within their law departments, and decreasing 
the amount of work they disseminate to outside counsel. 
Sources cite various reasons from cost to the intimate 
knowledge in-house lawyers possess regarding their 
employer vis-à-vis outside counsel. Whatever the gen-
esis, it reasons that in-house lawyers morphing into the 
role traditionally held by outside lawyers should assume 

all such components of the role, which, when possible, 
can include recovering attorney fees for actual legal work 
performed, as noted in Video Cinema Films v. Cable News 
Network (S.D.N.Y. March 30, 2003), (S.D.N.Y. Feb. 2, 2004), 
and other federal and state courts.

Recovering attorney fees is that extra win for the vic-
torious litigant, whether provided by statute or governed 
by contract. It leaves the client’s bank account intact (at 
least partially) and gives the prevailing attorney addi-
tional gloating rights. For the in-house lawyer, recovering 
attorney fees can also occasionally turn the legal depart-
ment from a cost center into a quasi-profit center. In-
house lawyers can and should collect attorney fees.

To be clear, recovering attorney fees is not available 
for in-house lawyers functioning in the traditional role of 
overseeing outside counsel’s work. As noted in Kevin RA 
v. Orange Village (N.D. Ohio May 4, 2017), a court will not 
award fees to in-house lawyers that are redundant, i.e., 
those which reflect work performed by outside counsel. 
Indeed, when in-house counsel is the advisee of litiga-
tion status rather than drafter of the motion or attends 
the settlement conference as one with authority to settle 
rather than to advocate more advantageous settlement 

In-House Counsel Can and Should Collect Attorney Fees
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“For the in-house lawyer, recovering attorney fees can also occasionally turn 
the legal department from a cost center into a quasi-profit center.  

In-house lawyers can and should collect attorney fees.”



in looking for tasks that were “excessive, redundant or 
otherwise unnecessary,” as noted in Clayton v. Steinagal 
(D. Utah Dec. 19, 2012). Moreover, the in-house attorneys 
who worked on the matter must execute affidavits attest-
ing to the accuracy of their time records, and include the 
same in their moving papers.

As the legal profession changes and corporate legal 
departments retain more of their work, in-house should 
take advantage of statutory or contractual attorney fee 
provisions, notably for the litigation their handle inter-
nally. In so doing, the in-house lawyer may find a number 
of benefits, such as approval to commence litigation that 
they may have otherwise shied away from because of the 
possibility to recoup attorney fees and the benefit of es-
sentially obtaining payment for the legal work performed.

a court will combine or “blend” the reasonable rates for 
associates, partners, counsel and paralegals in their locale 
to devise the appropriate hourly rate for the in-house 
lawyer. The premise is in-house lawyers general take on 
less defined roles in litigating a matter than their coun-
terparts in private practice, performing a combination 
of litigation tasks that may be more clearly delineated 
among law firm staff.

In order to successfully receive an award of attorney 
fees, the in-house lawyer must maintain a record akin to 
a law firm’s billing sheet of her time spent on the matter, 
as reflected in Cruz v. Local Union No. 3 of International 
Brotherhood of Electrical Workers, 34 F.3d 1148 (2d Cir. 
1994). Consequently, an excel spreadsheet, or similar 
document, enumerating the time and task, with as much 
detail as possible, is required to sustain a court’s scrutiny 
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• How market forces have created a demand for 
litigation financing in the U.S. (see Increasing De-
mand for Third-Party Litigation Financing).

• Scenarios where litigation financing may be ap-
propriate for a corporate plaintiff (see Appropriate 
Situations for Third-Party Litigation Financing).

• The ethical issues raised 
by litigation financing (see 
Ethical Issues).

• How a litigation financ-
ing company assesses a 
claim (see Funder Consid-
erations in Evaluating a 
Claim).

• The steps involved when 
applying for litigation 
financing (see Application 
Process for Third-Party 
Litigation Financing).

• The various types of 
financing products and pric-
ing structures (see Litigation 
Financing Products, Deal 
Structure and Pricing).

• The role of the funder after the investment is made 
(see Post-Investment Role of the Funder).

The financing of personal injury and consumer 
claims and class actions is beyond the scope of this 
article.

Preliminary Considerations
Litigation financing companies offer a range of fi-

nancing options. To determine whether third-party litiga-
tion financing could be beneficial to a company’s overall 
claims management, corporate counsel should:

• Evaluate the company’s potential commercial 
claims in the US and abroad.

• Obtain estimates of the related legal fees and costs 
of litigation.

Third-party litigation financing (also referred to as 
alternative or external dispute financing) is a mechanism 
by which a party not affiliated with a certain lawsuit 
pays for another party’s (usually a plaintiff’s) legal fees 
and costs to pursue that lawsuit, in exchange for a por-
tion of any proceeds recovered by settlement or collec-
tion of a damages award.

Part of a growing 
industry in the UK and the 
US, the market for litiga-
tion financing is estimated 
to exceed $1 billion (N.Y.C. 
Bar Ass’n Comm. on Prof’l 
and Judicial Ethics, For-
mal Op. 2011-2 (2011); see 
also Second-hand suits, The 
Economist (April 6, 2013)). 
In the U.S., banks, special 
litigation financing invest-
ment funds, hedge funds, 
and electronic marketplaces 
that match plaintiffs with 
funders have collectively 
invested substantial capital 
into this new asset class. 
The capital invested in 
litigation is categorized as uncorrelated investments 
because the returns are not correlated to the price move-
ments of the stock, bond, commodity, or similar tradi-
tional capital markets.

In the current market, third-party litigation financ-
ing is primarily being used to pursue plaintiff-side or 
affirmative claims. This is because the metrics for success 
in affirmative claims are clear: if a claimant recovers cash 
from its adversary, then there is cash to pay the funder. 
However, there is interest in the industry in developing 
ways to help companies finance their defense-side dock-
ets as well. The model is more difficult for defense-side 
financing situations because there is no clear metric for 
success when a company settles a claim or loses but pays 
less than its potential liability. Some financing companies 
have considered reverse contingency arrangements, but 
the market for these types of products is still in the early 
stages of development.

This article provides an overview of third-party liti-
gation financing for commercial litigation, including:

• How to evaluate whether litigation financing 
could be beneficial to a company’s overall claims 
management (see Preliminary Considerations).

Third-Party Litigation Financing in the United States
By Aaron Katz and Steven Schoenfeld

“Litigation financing is a mechanism 
by which a party not affiliated with 
a certain lawsuit pays for another 

party’s (usually a plaintiff’s) legal fees 
and costs to pursue that lawsuit, 
in exchange for a portion of any 

proceeds recovered by settlement or 
collection of a damages award. It is 

also known as alternative (or external) 
dispute funding.”
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 Ability to Monetize Legal Claims
Litigation financing companies in the U.S. promote 

their services as a way for companies to access invest-
ment capital to fund their valuable claims. Some of a 
company’s most valuable (although illiquid) assets 
are commercial claims, including claims for breach of 
contract, infringement of intellectual property rights, 
antitrust violations, and similar legal claims. Usually, a 
company cannot access the monetary value embedded in 
those claims unless it incurs the expense of what is often 
costly litigation. However, under certain circumstances, 
third-party litigation financing can function as a tool for 
corporate plaintiffs to obtain the monetary value embed-
ded in specific claims that are otherwise too expensive to 
pursue due to budgetary constraints.

Opportunity for Risk-Sharing
Third-party litigation financing is a market-based so-

lution for corporate legal departments and the law firms 
they retain in a range of situations (see Appropriate Situ-
ations for Third-Party Litigation Financing). At the most 
general level, third-party financing facilitates fee arrange-
ments between clients and outside counsel that might not 
be possible otherwise. For example, when a client needs 
a discount or contingent AFA that would require its trial 
counsel of choice to share risk that is beyond the law 
firm’s tolerance level or capabilities, third-party financing 
can help bridge that gap by allowing the company to re-
tain the firm on an alternative-fee basis. At the same time, 
third-party litigation financing can enable a law firm to:

• Offer its clients fee arrangements that are not strict-
ly based on hourly billing.

• Take on additional preferable fee arrangements 
that are partially outcome dependent.

• Share risk cautiously while protecting itself from a 
total loss in the event of an adverse outcome.

Appropriate Situations for Third-Party Litigation 
Financing

Litigation investments are complex transactions tai-
lored to address a company’s unique situation and spe-
cific needs and objectives, such as to:

• Pay unaffordable legal costs. A company that can-
not afford to pursue an action, or that has run out 
of funds during a pending litigation, may benefit 
from a third-party funder to defray all or part of its 
attorneys’ fees or out-of-pocket litigation expenses 
(or both). These situations may include a small 
company with an expensive litigation investment 
or one in a distressed situation.

• Use available capital for other business needs. A 
company that can afford its legal fees and expenses 
may prefer to use its available capital for other 
purposes. For example, a large company may 

• Consider what financing options may be appropri-
ate, such as whether the company should:

• fund the case from corporate cash flow;

• enter into an alternative fee arrangement 
(AFA) with litigation counsel; or

• combine these options in some way.

Third-party litigation financing arrangements are 
complex financial transactions that must be negoti-
ated and structured to address the unique needs of the 
specific investment. Because investors may be asked to 
put significant amounts of capital into a situation with 
extraordinary risk, they seek pricing appropriate to that 
risk. Therefore, corporate counsel and executives should 
approach these arrangements with the same diligence 
and care that they apply to any important, high-value 
transaction.

Increasing Demand for Third-Party Litigation 
Financing

Traditionally, corporate claimants have paid for legal 
fees and other litigation costs from corporate cash or, oc-
casionally, through contingency fee arrangements with 
outside counsel. The business model and use of capital 
of most U.S. corporate law firms are set up for hourly 
billing fee arrangements and are not usually suited to 
take on contingency fee commercial litigation. Because 
corporate counsel are under considerable pressure to 
reduce their legal expenses, they have demanded AFAs 
from their outside counsel to such an extent that offering 
at least some type of discount has become the norm for 
many law firms. Courts also have become more recep-
tive to the need for litigation funding. One court, for 
example, granted plaintiff a continuance so that it could 
secure external funding to prosecute the litigation (Tele-
social v. Orange, S.A., 2015 WL 1927697 (N.D. Cal. April 
28, 2015)).

Pressure to Reduce Legal Fees and Costs
Despite AFAs becoming more accepted, companies 

continue to insist that their legal departments innovate 
to reduce their overall legal expenses, especially in con-
nection with litigation. One way to do that is to arrange 
for outside financing of the legal fees and costs to pursue 
affirmative claims.

Depending on the lawsuit’s outcome and its particu-
lar financing arrangement, a company that uses outside 
financing to pursue a claim can limit its legal depart-
ment expenses and may even recover enough cash on 
the claim to finance in whole or in part the legal depart-
ment budget for other matters. This arrangement, which 
also allows a company to spread the risk of pursuing 
a claim, encourages legal departments to think like a 
plaintiff by looking at potential claims as an asset that 
can be turned into cash. 
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Champerty and Maintenance
Historically, the common law doctrine of champerty, 

as codified in most states, barred third parties from 
financially assisting a claimant in a civil suit. In practice, 
this has meant that third parties could not help a claim-
ant commence or prosecute a civil suit in exchange for a 
portion of the monetary recovery. 

In the U.S., the law of champerty varies by jurisdic-
tion and, depending on the applicable state laws, could 
be an issue that corporate counsel must consider when 
structuring litigation financing transactions. For example, 
Maine requires litigation financing companies that pro-
vide funding to consumers to register with state authori-
ties and include a representation in their dispute financ-
ing agreements that they will not control the course of 
the litigation (among other mandates) (Me. Rev. Stat. 
Ann. tit. 9-A, §§ 12-104, 12-106). Ohio has a similar law 
requiring a provision on non-control (Ohio Rev. Code 
Ann. § 1349.55). 

Several states expressly prohibit champerty either 
by statute or common law. Examples include Delaware, 
Georgia, Minnesota, and Mississippi (see Hall v. State, 655 
A.2d 827, 829-30 (Del. Super. Ct. 1994); Johnson v. Wright, 
682 N.W.2d 671, 678 (Minn. Ct. App. 2004); Ga. Code 
Ann. § 13-8-2(a)(5); Miss. Code Ann. § 97-9-11 (1999)). A 
Pennsylvania court recently held an unusual attorney fee 
agreement with a litigation financing component invalid 
based on champerty (WFIC, LLC v. Labarre, 2016 WL 
4769436). 

Recently, the courts have relaxed champerty prohibi-
tions on third-party litigation financing. For example, in 
the context of a financing arrangement with a law firm 
client, the Court of Appeals in New York has held that 
“to acquire indemnification rights to the costs of past 
litigation” is not champerty (Merrill Lynch v. Love Funding 
Corp., 13 N.Y.3d 190, 202-03 (2009)). Similarly, New York 
courts have accepted litigation finance for a law firm. 
(See Hamilton Capital VII, LLC v. Khorrami, LLP, 2015 WL 
4920281 (Sup. Ct. N.Y. Co. Aug. 17, 2015) (noting that al-
ternative litigation finance furthers the policy of favoring 
that cases be decided on their merits instead of based on 
the greater financial resources of one party, and holding 
that financing of law firm did not run afoul of a prohibi-
tion on lawyer splitting fee with non-lawyer or restric-
tions on usury); Lawsuit Funding LLC v. Lessoff, 2013 WL 
6409971 (Sup. Ct. N.Y. Co. Dec. 4, 2013).) 

However, in the extreme scenario where a party 
without any relationship to the underlying claim or a 
valid assignment of the claim takes over litigation of 
the claim as the purported “plaintiff” for a share of the 
proceeds and remits the majority of the proceeds to the 
real party in interest, New York’s champerty prohibition 
applies (Justinian Capital v. WestLB AG, 2016 WL 6270071 
(N.Y. Oct. 27, 2016) (finding champertous an assignment 
arrangement where purported assignee of securities 

have equity or debt capital available to pursue 
meritorious claims, but would prefer to use that 
available capital for attractive business opportuni-
ties (such as overseas expansion or research and 
development). Or, a company may want to apply 
its limited legal department budget to more urgent 
(and less controllable) expenses on its defense-side 
docket.

• Free up embedded capital. A company may have 
a case that is already under way and adequately 
funded, and know that the claim represents an 
important contingent asset that could be under-
written and monetized to free up some embedded 
capital for other business or legal department uses. 
In this situation, a funder may invest capital on a 
risk basis now, against an agreed portion of the ex-
pected returns. This approach would be similar to 
a company’s securitization of its accounts receiv-
able.

 Traditionally, companies have been unable to 
access efficiently the value embedded in their affir-
mative litigation-related claims. Legal departments 
have generally been unable to monetize claim as-
sets through the capital markets. Often, accounting 
rules have prevented companies from assigning 
any value to claim-related assets short of pursuing 
them to conclusion and cash recovery in litigation. 
Because companies have been unable to realize (or 
in many cases value) their legal claims as assets on 
their books, or to unlock the value of their claims 
in the marketplace, they have been prevented from 
accessing potentially large amounts of capital for 
productive business purposes. In some instances, 
third-party litigation financing has helped com-
panies unlock the value of their claim assets and 
transform their legal departments from cost cen-
ters into profit centers (see, for example, Vanessa 
O’Connell, Company Lawyers Sniff Out Revenue, The 
Wall Street Journal (May 13, 2011)). Additionally, 
in-house legal departments have felt cost pressure 
and are considering alternative financing as a tool 
for managing their budgets in certain areas (see 
Jess Davis, In-House Counsel Eye Litigation Funds for 
Trademark Battles, Law360 (May 7, 2013)).

Ethical Issues
Third-party litigation financing raises ethical issues 

that affect the funder’s pre-investment evaluation of a 
claim and post-investment control of the litigation. These 
ethical issues relate to:

• Champerty and maintenance.

• The duty of confidentiality and the related attor-
ney-client privilege.

• Litigation counsel’s duties of loyalty and indepen-
dence.
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(MRPC) Rule 1.6(a)). The principal risk is that sharing 
information with a third-party litigation funder might 
waive the attorney-client privilege and, although less 
likely, the work-product protection. These waivers could:

• Subject privileged information to discovery by the 
adverse party.

• Damage the claimant’s case (and consequently, 
damage the funder’s investment).

For example, in Leader Technologies, Inc. v. Facebook, 
Inc., the court compelled disclosure in discovery of docu-
ments shared with financing companies during discus-
sions about potential financing, rejecting the argument 
that the documents were protected by the common inter-
est exception to the waiver of the attorney-client privilege 
(719 F. Supp. 2d 373, 376-77 (D. Del. 2010); see also Litiga-
tion Funders Face Discovery Woes, Nat’l L.J., Feb. 21, 2011). 
However, a court has held that disclosure to prospective 
investors of documents reflecting the plaintiff’s litiga-
tion strategy did not waive the work-product protection 
(Mondis Tech. Ltd. v. LG Elecs., Inc., 2011 WL 1714304 (E.D. 
Tex. May 4, 2011); Viamedia, Inc. v. Comcast Corp., et al., 
218 F. Supp. 3d 674 (N.D. Ill. November 4, 2016) (finding 
that due diligence documents shared between claimant 
and litigation funder did not waive the work-product 
doctrine because it did not make it more likely that the 
information would fall into the hands of the defendants)). 
A bankruptcy court also held that the work product 
doctrine protected from discovery certain parts of the 
dispute funding agreement and opinion-related com-
munications between the client, the client’s attorney, and 
the funder (In re International Oil Trading Company, LLC, 
548 B.R. 825 (Bankr. S.D. Fla. 2016)). Additionally, courts 
have found that information shared with an investor 
under “controlled conditions” and as part of a confiden-
tiality, common interest and non-disclosure agreement 
is protected by both the attorney-client privilege and the 
work product doctrine (Devon IT, Inc. v. IBM Corp., 2012 
WL 4748160 (E.D. Pa. Sept. 27, 2012); Doe v. Society of Mis-
sionaries of Sacred Heart et al., 2014 WL 1715376 (N.D. Ill. 
May 1, 2014)).

On April 3, 2018, Wisconsin enacted a new statute 
requiring the disclosure of third-party dispute fund-
ing agreements in civil actions filed in state court (2017 
Wisconsin Act 235 (Apr. 2018)). Under Wisconsin Act 
235, “a party shall, without awaiting a discovery re-
quest, provide to the other parties any agreement under 
which any person, other than an attorney permitted 
to charge a contingent fee representing a party, has a 
right to receive compensation that is contingent on and 
sourced from any proceeds of the civil action, by settle-
ment, judgment, or otherwise.” However, Wisconsin Act 
235 does not address the potentially privileged nature of 
certain terms within funding agreements (for example, 
economic terms) that may reveal risk assessment in the 
nature of mental impressions and opinions of litigation 
that several courts have found are protected by the work 

claims paid no consideration for assignment but none-
theless sued as plaintiff, with the understanding that 
the majority of the proceeds from such claim would be 
remitted to the actual injured party; the court found that 
New York’s safe harbor rule that assignment of claims 
for $500,000 or more is not champertous did not apply 
because the contract did not properly bind the assignee 
to pay the stated consideration)). 

Additional examples of recently relaxed champerty 
restrictions on third-party litigation financing have oc-
curred in the following states:

• Delaware (Charge Injection Techs., Inc. v. E.I. Dupont 
De Nemours & Co., 2016 WL 937400 (Del. Super. Ct. 
Mar. 9, 2016)).

• Florida (Kraft v. Mason, 668 So.2d 679, 683 (Fla. 
Dist. Ct. App. 1996)).

• Texas (Anglo-Dutch Petroleum Int’l v. Haskell, 193 
S.W.3d 87, 104-05 (Tex. App. 2006)).

• Massachusetts (Saladini v. Righellis, 687 N.E.2d 
1224, 1226 (Mass. 1997)).

• South Carolina (Osprey, Inc. v. Cabana Ltd. P’ship, 
532 S.E.2d 269, 277-78 (S.C. 2000)).

• Illinois (Miller UK Ltd. v. Caterpillar, Inc., 17 F. 
Supp. 3d 711 (N.D. Ill. Jan. 6, 2014)).

In most states today, because champerty has been 
either abolished or narrowly defined, it can usually be 
avoided by properly structuring the investment or limit-
ing the funder’s influence on the litigation (see American 
Bar Association Commission on Ethics 20/20 White Paper on 
Alternative Litigation Finance).

Client Confidentiality and the Attorney-Client 
Privilege

When evaluating a prospective investment in a 
claim, a funder must conduct due diligence on the vari-
ous parties and their claims and defenses. After mak-
ing an investment, the funder will want to monitor it, 
including the progress of the litigation and any conclu-
sion that results in the collection of proceeds to which 
the funder may be partially entitled. A funder may look 
at public information on potential claims (such as plead-
ings) if the litigation has already commenced. However, 
it may want additional information from the claimant 
and its litigation counsel, especially before committing 
to an investment in a lawsuit.

Risk of Waiver
Attorneys have an ethical duty to preserve a client’s 

confidential information. Therefore, litigation counsel 
should not disclose information to a third-party funder 
without explaining the risks of doing so to the client 
and obtaining the client’s informed consent (American 
Bar Association Model Rules of Professional Conduct 
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ests (MRPC Rules 1.7, 1.8(f), and 5.4(c)). However, an 
attorney may have an interest in the outcome of a civil 
case because an attorney may contract with a client for a 
reasonable contingency fee (MRPC Rule 1.8(i)(2)).

Ethical duties of loyalty and independence play a 
critical role in third-party litigation financing. For exam-
ple, a third party with an interest in the outcome of the 
claimant’s litigation may be financing litigation counsel’s 
legal fees and costs directly or indirectly through the 
claimant. Insurers play a similar role in providing litiga-
tion financing for defendants. Insurance companies usu-
ally contract for the right to be involved in the defense 
and settlement of a case subject to acting in good faith 
and respecting the interests of the insured.

In theory, funders of affirmative claims have room 
to engage in a similar role in exchange for their fund-
ing, but responsible investors will use extreme caution 
to avoid that level of involvement. A third-party funder 
who controls the litigation may run afoul of litigation 
counsel’s ethical duties of loyalty and independence in 
addition to champerty laws (see Champerty and Mainte-
nance). Therefore, third-party funders usually do not:

• Hire or terminate litigation counsel.

• Direct litigation strategy.

• Make settlement decisions.

A Florida state appeals court concluded that a funder 
who controlled the litigation in these ways rose to the 
level of a party to the lawsuit and therefore was liable for 
the defendant’s attorneys’ fees and costs (Abu-Ghazaleh 
v. Chaul, 36 So.3d 691, 693-94 (Fla. 3d DCA 2009)). How-
ever, funders of commercial claims usually do not try to 
exercise this amount of control over the litigation.

Funder Considerations in Evaluating a Claim
A litigation financing company evaluating a claim for 

potential investment analyzes issues relating to:

• Adverse risk selection and moral hazard.

• The merits of the claim and potential damages 
available.

• Possible obstacles to recovering damages.

• Reasons to decline a funding opportunity unre-
lated to the merits of the claim or collection risks.

Adverse Risk Selection and Moral Hazard
A funder faces two significant structural challenges 

when evaluating a claim for potential funding:

• Adverse risk selection.

• Moral hazard.

product doctrine and can be redacted (for example, In re: 
International Oil Trading Co., 548 B.R. 825 (citing Carlyle 
Investment Management LLC v. Moonmouth Co., 2015 WL 
778846 (Del. Ch. 2015); Charge Injection Techs., Inc. v. E.I. 
DuPont De Nemours & Co., 2015 WL 1540520 (Del. Super. 
Ct. 2015)) (permitting the redaction of terms, including 
payment terms in a funding agreement, to prevent dis-
closure of attorney mental impressions and opinions)).

Nonetheless, even if a litigation funding agree-
ment is produced in discovery, a court may exclude the 
evidence at trial for lack of relevance or risk of prejudice 
(or both) under FRE 403 (AVM Technologies, LLC v. Intel 
Corporation, 15-33-RGA (D. Del.) April 28, 2017)).

Claim Evaluation with Limited, Non-Privileged 
Information

Because the consequences of waiving privilege are 
detrimental to both the claimant and the funder, they 
have a mutual interest in avoiding a privilege waiver. 
Therefore, they must tread carefully when exchanging 
information about the claimant’s case. 

Although concerns about waiver limit a funder’s 
ability to conduct due diligence and increase the risk of 
the funder’s investment, usually these concerns do not 
prevent the funder from obtaining sufficient information 
to evaluate a prospective investment in a claim. This sit-
uation is similar to attorneys who work on a contingency 
fee basis and routinely determine whether a litigation is 
worthy of investment despite incomplete or uncertain 
information.

In any event, the claimant may disclose the underly-
ing documents and other information that:

• Are not privileged.

• It reasonably expects will be disclosed to the ad-
verse party during discovery in the litigation.

Using that information and other data it may collect, 
the funder can assess the claim.

After the funder makes an investment, the claim-
ant’s litigation counsel may report on developments 
in the case that are either publicly available or already 
disclosed to the adverse party, subject to any protective 
order or other confidentiality limits. Usually this type of 
information is enough to allow the funder to monitor the 
litigation, typically as a passive investor, without com-
promising the claimant’s attorney-client privilege.

Counsel’s Duty of Loyalty and Independence
Litigation counsel owes a duty of loyalty to a cli-

ent. This duty requires litigation counsel to act in the 
client’s best interests and give the client independent 
legal advice without interference from third parties, 
even if a third party pays the attorney (MRPC Rule 1.7). 
An attorney cannot serve parties with conflicting inter-
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side the funder. However, in many situations the funder 
is more insistent that litigation counsel share the risk than 
that the claimant do so. This is because litigation counsel 
is often a better judge of the risk than the claimant itself, 
and litigation counsel’s role is usually critical in deter-
mining the dispute’s outcome.

Litigation counsel’s time and budget have a substan-
tial embedded profit margin. This makes the funder’s 
and litigation counsel’s respective investments unequal 
so that designing a risk-aligning transaction with litiga-
tion counsel is often imperfect. Therefore, the funder 
seeks to structure a transaction in which the funder and 
litigation counsel are investing and sharing risk in a par-
allel fashion, with the funder investing alongside litiga-
tion counsel as each incremental dollar is spent on fees 
or disbursements in the case. This way the funder knows 
that litigation counsel is putting at least some of the law 
firm’s resources (principally, the investment of billable at-
torney time) at risk as the case proceeds.

Usually, specific arrangements are individually 
negotiated and dependent on other terms, such as fee 
caps where the attorney’s total paid fee apart from a 
contingent component is limited to a certain amount. As 
an example, the funder or the claimant may negotiate a 
reduced billing rate with litigation counsel (such as 60 
percent of counsel’s standard rate). When the claimant 
is either awarded damages or settles the case for a favor-
able amount, the percentage of fees that was withheld 
during the litigation (in this example, 40 percent) is paid 
to litigation counsel upon recovery after the funder has 
been paid. Moreover, the claimant’s agreement with its 
litigation counsel would likely include a provision to pay 
counsel a contingent bonus or kicker tied to a metric for 
success with respect to the proceeds recovered. Although 
this may not guarantee a perfect alignment of interests 
(or guarantee a successful outcome), if properly done and 
carefully underwritten, this type of deal structure can 
help ensure that interests are sufficiently aligned to pro-
tect the funder against true adverse risk selection.

Merits of the Claim and Potential Damages
To conduct adequate due diligence and underwrite 

a litigation financing transaction, the funder tries to un-
derstand a potential claim’s risks as much as possible, 
despite the funder’s likely inability to obtain full case 
information. Understanding risk includes analyzing the 
merits of the legal claims and the potential damages 
available. The funder also tries to understand:

• How long the matter is likely to last.

• The nature of the parties and their litigation coun-
sel.

• Any ethical or regulatory concerns that may arise.

An important consideration in this analysis is wheth-
er the outcome of the case can turn one way or another 

The funder must avoid investing in a lawsuit for a 
company that seeks third-party funding only for matters 
with the highest risk profile and the lowest chance of 
success while self-funding all of the company’s less risky 
litigation investments. Frequently, the funder is at an in-
formational disadvantage because the claimant is unable 
to share important case information due to privilege or 
other restrictions, such as court-ordered confidentiality. 
This makes it especially difficult for the funder to evalu-
ate fully the risks that accompany specific cases. As a 
result, a funder is always at risk of having a portfolio of 
funded lawsuits that are adversely selected toward liti-
gations with a higher risk of unsuccessful outcomes. 

The funder also faces the possibility of moral haz-
ard, by which the litigation counsel or the claimant (or 
both) can behave in a way that is detrimental to the 
funder after the financing transaction has closed and 
the funding arrangement is in place. This is because the 
funder is precluded from controlling litigation or settle-
ment decisions in most jurisdictions due to champerty 
and related restrictions.

Therefore, while the funder’s investment itself re-
duces the client’s risk and investment of resources (and 
possibly disincentivizes the client to make the best liti-
gation or settlement decisions), the funder is unable to 
protect itself by controlling those decisions. In effect, the 
funder faces the challenge of deploying significant capi-
tal into a lawsuit that could have a very high risk profile. 
The possibility of moral hazard on the part of the claim-
ant and its litigation counsel is usually accounted for in 
the funder’s pricing of its investment by, for example, 
increasing the funder’s prospective share of any settle-
ment or damages award.

Although the funder is usually a passive investor, in 
some situations concerns may arise regarding the client’s 
control over settlement decisions. In general, between a 
client and its attorney, the client has the sole authority 
to decide whether to settle a civil lawsuit (MRPC Rule 
1.2(a)). This is inherent in the fiduciary nature of the 
attorney-client relationship. While it has been suggested 
that a client could, in an arm’s-length transaction, give 
up some of its authority over settlements to a funder 
(see American Bar Association Commission on Ethics 
20/20 White Paper on Alternative Litigation Finance), a 
responsible funder will be extremely careful in this area 
and, as a practical matter, will seek only to protect itself 
against fraud or bad faith.

Aligning Incentives
To overcome the challenges of adverse risk selec-

tion and moral hazard, the interests of the claimant, its 
litigation counsel and the funder must be aligned. The 
funder compensates for its lack of information and con-
trol by structuring the transaction to ensure that all of 
the parties have the same incentives. Accomplishing this 
requires true risk sharing; that is, the claimant and its lit-
igation counsel must be at risk of meaningful loss along-

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allocation_of_authority_between_client_lawyer.html
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allocation_of_authority_between_client_lawyer.html
https://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20111212_ethics_20_20_alf_white_paper_final_hod_informational_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20111212_ethics_20_20_alf_white_paper_final_hod_informational_report.authcheckdam.pdf
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• Preparing for the funder’s assessment of the claim.

• Conducting due diligence for the funder’s initial 
evaluation of the claim.

• Executing the financing agreement.

Preparing for Assessment
As part of the traditional, early case assessment 

process, a claimant should consider whether the claim 
should be pursued. This analysis may include:

• Identifying and reviewing key documents and wit-
nesses.

• Analyzing legal theories.

• Assessing potential monetary recoveries.

For additional issues that plaintiff’s counsel should 
consider before commencing a lawsuit in federal district 
court.

If the claimant decides to pursue third-party litiga-
tion financing, it should prepare relevant case materials 
for the funder, but only after consulting with litigation 
counsel to avoid sharing any materials that may impli-
cate a waiver of privilege or breach of confidentiality. 
Examples of potentially relevant case materials include:

• Primary documents relied on in the case (for ex-
ample, the operative contract).

• Likely evidence (such as correspondence and wit-
ness statements).

• Key court documents filed in an already pending 
case.

• Non-privileged documents analyzing and support-
ing the legal claims and the damages sought.

Additionally, the claimant should provide the funder 
with an estimated budget for legal fees and expenses, 
preferably broken down into the various expected stages 
of the litigation. For a monthly litigation budget template 
for estimating or calculating projected or actual legal fees 
and expenses. 

Initial Evaluation
The funder’s evaluation process usually begins with 

a confidential (but not privileged) meeting or conversa-
tion in which the claimant or its litigation counsel de-
scribes the matter generally, and the funder describes its 
products and potential funding solutions. If this initial 
discussion confirms their mutual interest, the parties exe-
cute a formal confidentiality agreement to facilitate more 
in-depth discussions.

The confidentiality agreement is mutual. The funder 
agrees to keep confidential any information or materi-
als provided by the claimant, and the claimant agrees 

based on a single factual finding or legal conclusion by 
the jury or court, or additional risks that the financing 
transaction’s structure cannot address (for example, un-
usual collection risks such as recoveries that depend on 
pursuing foreign assets). The funder tries to avoid these 
risks and, if it accepts them, prices the investment appro-
priately by increasing its prospective share of any settle-
ment or damages award.

Possible Obstacles to Recovering Damages
An important consideration in a funder’s analysis is 

the risk that the client will not be able to collect its award 
even if it succeeds on the merits of its claims. If available 
assets are not readily identifiable, independent investiga-
tion or discovery in the litigation may be required.

Collection efforts occasionally involve the challenge 
of pursuing assets both in the U.S. and abroad, possibly 
in multiple foreign jurisdictions. This can involve sub-
stantial expense and added legal risk, as a successful re-
covery may require expertise in the laws and procedures 
of multiple foreign jurisdictions. In some instances, the 
corporate structure of the defendant may require reliance 
on a veil-piercing or other theory that permits direct ac-
cess to the assets of a related entity that is better able to 
satisfy the judgment. The creditworthiness of the defen-
dant also can be an issue when the defendant (possibly 
because of the judgment itself) is at risk of insolvency. 
Finally, there may be situations where political consider-
ations within a given country can be an obstacle to a U.S. 
entity’s ability to collect from a local concern.

Reasons a Funder May Reject a Claim
There are several reasons a funder may decline a 

funding opportunity that have nothing to do with the 
merits of the case or the risks of collection. For example, 
the dispute may implicate domestic or international 
political issues that entail risks or uncertainties that the 
funder does not want to bear. Alternatively, the case 
may be against a party that the funder does not want 
to be seen as investing against. In other circumstances, 
the case may relate to sensitive or controversial subject 
matter with which the investor simply does not want to 
be associated. Additionally, a funder who also invests 
in public securities may turn down an opportunity 
that would restrict its ability to trade public securities 
because as a litigation investor it would be privy to con-
fidential information about the applicable claims and 
litigants.

Application Process for Third-Party Litigation 
Financing

Although most litigation financing arrangements 
are heavily negotiated and customized transactions, the 
funding process usually involves some or all of the fol-
lowing basic steps:
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• Collection. Is the defendant financially able to 
pay a judgment? If not, are other payment sources 
available, such as from the defendant’s liability 
insurance? Will collection require additional inves-
tigation or litigation?

• Duration. How long will it take for the case to 
reach a resolution, including any appeal?

• Legal fees and costs. What are the estimated legal 
fees and costs for the case?

As with other financings, potential investments typi-
cally go through a vetting process after due diligence 
is complete. For example, an underwriting or invest-
ment committee or similar group may review the due 
diligence information and will either reject or approve 
the financing, subject to certain conditions and final 
documentation.

Executing the Financing Agreement
If the funder’s underwriting criteria are met, and the 

parties come to a final agreement on economic terms, the 
parties execute a definitive financing agreement. Because 
litigation counsel may have a stake in the agreement’s 
terms, clients who do not have in-house counsel may 
wish to consider having independent outside counsel 
not involved with the case negotiate and review these 
agreements. Where court approval of the transaction may 
be required, the agreement terms should account for any 
additional considerations imposed by the judge, such as 
that the terms of the financing be economically reason-
able under the circumstances (see Forsythe v. ESC Fund 
Mgmt. Co., 2013 WL 458373 (Del. Ch. Feb. 6, 2013)).

Litigation Financing Products, Deal Structures, 
and Pricing

Most third-party litigation financing in the com-
mercial claims segment of the market focuses on large, 
business-to-business litigation and arbitration across the 
full range of commercial disputes, such as:

• Breach of contract.

• Antitrust violations.

• Trade secret, copyright and patent infringement.

• Cross-border investment disputes and other inter-
national arbitration claims.

• Joint venture or non-class shareholder disputes.

A transaction in this market segment may require 
the funder to invest between $500,000 and $10 million or 
more to fund the litigation (this segment does not include 
personal injury or consumer class actions).

Types of Products
There is substantial creativity in the litigation financ-

ing community, and many funders may want to explore 

to keep confidential any information regarding the 
funder’s proprietary products and process. However, all 
parties must bear in mind that the confidentiality agree-
ment may not shield the communications between the 
funder and the claimant (and the claimant’s litigation 
counsel) from discovery in litigation..

Term Sheet
After the initial confidential meeting, the client pro-

vides case-related information and documentation to the 
funder. During one or more conversations or meetings, 
the funder and the claimant (and frequently, the claim-
ant’s litigation counsel) discuss the claims and the par-
ties’ proposed economic terms for the transaction.

If the funder’s initial evaluation of the case suggests 
that it makes sense to develop a transaction, and the 
funder and the claimant can agree on initial economic 
terms, the parties execute a non-binding term sheet. 
Although this term sheet outlines the parties’ under-
standing of the parameters of a potential transaction, it 
is understood at this stage that the terms of the poten-
tial transaction may require adjustment based on the 
funder’s evolving evaluation of the case following more 
extensive due diligence.

Underwriting Due Diligence and Investment 
Decision

After the term sheet is executed, the funder conducts 
a deep dive into the matter’s legal and factual issues. 
This includes analyzing the claim’s legal merits and po-
tential recoveries, as well as several other important fac-
tors that vary from case to case, such as:

• The nature of the parties and their litigation coun-
sel.

• The likely amount of time before resolution.

• The potential for resolution on legal issues with-
out a jury determination.

• The collection risks.

• The nature of the court or forum.

• The unique ethical or reputational issues.

A funder’s simple due diligence checklist typically 
includes some of the following issues:

• Merits of the case. What are the strengths and 
weaknesses of the legal arguments the claimant 
will make? What are the strengths and weaknesses 
of the supporting evidence? What arguments and 
evidence will the opposing party use in defense?

• Damages. What is the proper measure of dam-
ages for the claims asserted? How likely is it that 
the claimant can prove its damages at trial? What 
level of damages might the claimant achieve in 
settlement?

http://us.practicallaw.thomsonreuters.com/Link/Document/FullText?findType=Y&serNum=2029805069&pubNum=0000999&originatingDoc=I210618dcef0811e28578f7ccc38dcbee&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=A7270C84E5C96508E6F0D7691189EC417863E5E0345C17CD66C8B318C25FD3E4&contextData=(sc.Default)
http://us.practicallaw.thomsonreuters.com/Link/Document/FullText?findType=Y&serNum=2029805069&pubNum=0000999&originatingDoc=I210618dcef0811e28578f7ccc38dcbee&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=A7270C84E5C96508E6F0D7691189EC417863E5E0345C17CD66C8B318C25FD3E4&contextData=(sc.Default)
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One prime example is an intellectual property en-
forcement program against numerous targets (or other 
recurring types of claims) that may be individually small 
but substantial in the aggregate. In these situations, the 
principal relief typically sought is cash, although there 
are valuation mechanisms possible where the principal 
relief is a business solution rather than monetary dam-
ages. The funder typically negotiates a return consisting 
of a cash payment when the individual cases in the pro-
gram are resolved or based on the resolution of a group 
of cases. Transaction documents generally include a 
mechanism for valuing any non-cash assets (for example, 
cross-licenses or contractual concessions by the adverse 
party) recovered by the client.

Although forward-running royalties in intellectual 
property cases may be substantial, many funders may 
prefer a pre-set payout mechanism instead of a revenue 
stream. Nonetheless, if the business opportunity looks 
attractive, large, sophisticated funders may be willing to 
be paid out over time or carry a non-cash asset. It may 
also be possible to monetize the future payment stream 
through a financial institution, such as an investment 
bank.

Additionally, an investor may be able to provide so-
lutions to assist a client with post-judgment enforcement 
and collection efforts, such as:

• Financing a collateral collection action.

• Monetizing a portion of the judgment.

• Hedging some of the collection risk.

Pricing
Third-party litigation financing agreements are indi-

vidually negotiated deals that must be structured accord-
ing to the unique facts of the case. Pricing is an important 
part of these negotiations because it reflects the degree 
of risk the funder assumes. Pricing terms, for example, 
depend heavily on the parties’ respective assessments 
of the potential recovery available despite the risks pre-
sented. A funder’s analysis of the risk of loss may include 
a variety of factors, such as:

• The strength of the claim.

• The amount to be invested.

• The duration of the investment.

• The potential collection risks.

Financing companies may weigh pricing and risk 
factors differently and may provide varying pricing 
structures for different situations. For example, differ-
ent pricing factors may come into play when the funder 
and claimant have an existing relationship, or when the 
claimant’s litigation counsel has a specialized skill set 
or reputation with respect to the claim’s subject matter. 

and develop transactions for cases or programs across 
a wide range of products and deal types. Generally, 
funders provide the following types of products for the 
commercial claims market segment:

• Early-stage funding. In this situation, attorneys’ 
fees and case disbursements are borne by a combi-
nation of the litigation counsel, funder and claim-
ant. From the claimant’s perspective, this product 
looks like a contingency fee arrangement. How-
ever, instead of litigation counsel handling the 
matter on a full contingency fee basis, it pursues it 
on a partial contingency fee basis, with the funder 
making up all or most of the balance.

• Claim monetization. In this case, funds are used 
for general company purposes rather than for 
prosecuting the litigation. This is used where the 
claimant has the litigation fees and costs covered 
but needs immediate liquidity for other business 
uses. The funder provides the amount of the mon-
etization at closing, and receives its return from 
any proceeds recovered on the claim.

• Funding case disbursements or out-of-pocket ex-
penses. This type of funding is applicable for early 
or later stage cases when litigation counsel has 
accepted the case on a contingency fee basis but 
it (or the claimant) cannot, or prefers not to, fund 
disbursements or out-of-pocket costs. This allows 
litigation counsel to invest its time rather than its 
cash.

• Appeals hedging or monetization. For judgments 
on appeal (or verdicts in post-trial proceedings), 
the funder provides liquidity or a simple guaran-
tee of a portion of the judgment amount.

• Law Firm Portfolio Financing. This is a direct 
funding to a law firm, whereby a funder advances 
money to help fund a pool of contingency cases in 
exchange for a fixed return at a specified waterfall 
of recovery. The funder’s investment is non-re-
course and can be recovered only out of the agreed 
pool of contingency cases. This arrangement al-
lows a law firm to share risk and take on more 
contingency cases.

Programmatic Solutions and Non-Cash 
Receivables

Generally, funders in the commercial claims market 
segment are underwriting and investing in individual, 
large affirmative cases. However, financing is also avail-
able for programmatic recovery operations. Rather than 
focusing on one-off, individual situations, a funder 
might engage in a longer-term relationship with a client, 
providing financing for a range of related matters.



NYSBA  NYLitigator  |  Spring 2019  |  Vol. 24  |  No. 1 43    

Therefore, pricing and returns vary, sometimes widely, 
based on:

• The characteristics of the individual claim.

• The due diligence and analysis of the funder and 
the claimant.

• The bargaining process between the funder and 
the claimant.

In light of these highly individualized and case-
specific factors, it is not useful to cite typical or average 
pricing across the dispute financing industry, or even 
across specific market segments or product types. Calcu-
lating an average pricing range is made more difficult by 
the fact that investors have many ways of pricing trans-
actions. For example, the return may be a multiple of 
invested capital or a percentage of the recovery (or some 
combination of the two). Or, the return may be calcu-
lated as a specific internal rate of return on the invested 
capital. In some unusual circumstances, it may be ap-
propriate to use a different metric entirely. For example, 
if the funded litigation enables the client to achieve an 
injunctive, transactional, or other strategic objective, the 
pricing might reflect some of the new business value 
that has been created, although not specifically based on 
the metrics described above.

Post-Investment Role of the Funder
After the financing transaction is closed, the funder 

monitors developments in the case as it progresses until 
the matter is finally resolved. Because the funder must 
continue to be vigilant with respect to privilege and con-
fidentiality limitations, its monitoring is usually limited 
to:

• Examining publicly available case filings (which 
sometimes may be unavailable or redacted due to 
protective orders).

• Receiving reports from the claimant and its litiga-
tion counsel that comply with any applicable re-
strictions.

• Reviewing documents not subject to privilege or 
otherwise protected by a confidentiality agree-
ment between the claimant and the defendant.

In some instances, it can take several years for a case 
to reach a resolution. If the case is resolved favorably, the 
funder is entitled to payment according to the financing 
agreement. Depending on the financing agreement, pay-
ment may be made or secured through cash, securities, 
liens, escrow accounts, or a combination of these.
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the reports notwithstanding that the analyst reviewed the 
reports prior to his deposition.”9 

In short, while New York state court decisions have 
reached seemingly conflicting conclusions, it appears that 
if a deponent reviews a privileged document, the attor-
ney-client privilege potentially may be deemed waived 
along with any conditional litigation preparation protec-
tion. However, certain New York courts have not reached 
the same conclusion with respect to a deponent’s review 
of attorney work-product materials.

In federal litigation, courts typically first turn to Fed-
eral Rule of Evidence 612, which provides, in pertinent 
part: 

(a) Scope. This rule gives an adverse 
party certain options when a witness 
uses a writing to refresh memory: 

(1) while testifying; or

(2) before testifying, if the court decides 
that justice requires the party to have 
those options.

(b) Adverse Party’s Options; Deleting 
Unrelated Matter. [Other than in a 
certain criminal context], an adverse 
party is entitled to have the writing 
produced at the hearing, to inspect it, 
to cross-examine the witness about 
it, and to introduce in evidence any 
portion that relates to the witness’s 
testimony. 

Courts have applied FRE 612 to deposition testi-
mony.10 On its face, FRE 612 requires production of the 
relevant portion of the document at issue when used by 
a witness to refresh his or her recollection. What happens 
if a privilege claim is made with respect to the writing? 
Relying on the unequivocal language of FRE 612, some 
district courts have directed production notwithstanding 
any assertion of privilege. In other words, those courts 
found that a witness’s use of a document to refresh his 
or her recollection waives the privilege without further 
inquiry.11 

Other courts, however, have focused on a “reliance” 
inquiry in considering whether production is appropri-

At almost every deposition in a commercial case, the 
witness will be asked if defending counsel presented the 
witness with documents to review in preparation for the 
examination. If the answer is yes (and it almost invari-
ably is), the questioner will proceed to ask whether the 
documents refreshed the witness’s recollection. Gener-
ally speaking, if the documents presented to the witness 
refreshed his or her recollection, the examiner should be 
permitted to ask about those documents. Because those 
documents most often have already been produced in 
the case, there also should not be too much concern 
about disclosing any unnecessary or protected informa-
tion. What happens, however, if the document or other 
information reviewed is protected from production by 
the attorney-client privilege or work-product doctrine? 
This article explores several cases where state and fed-
eral courts in New York confronted this very issue.

In McDonough v. Pinsley,1 the plaintiff reviewed a 
privileged document during the deposition to refresh his 
recollection. The First Department held that “[a]ny privi-
lege” had been waived and that the defendant was “en-
titled to inspect the entire document.”2 This seems like 
an unsurprising result. The Second Department reached 
the same conclusion with respect to privileged materi-
als used by witnesses to refresh their recollections before 
depositions and trial.3 In other words, in these instances, 
a witness’s mere review of an otherwise privileged docu-
ment to refresh his or her recollection was enough to 
vitiate the privilege.

More recently, the First Department considered the 
question of waiver in a case involving work product and 
materials prepared for litigation. In Beach v. Touradji Capi-
tal Management, LP,4 plaintiff’s counsel retained a foren-
sic expert during discovery to examine certain comput-
ers owned by plaintiff and related files. At the request of 
plaintiff’s counsel, the forensic expert subsequently pre-
pared reports summarizing the search and the expert’s 
findings.5 When, in his deposition, the forensic expert 
acknowledged reviewing the reports in preparation for 
his deposition, defense counsel demanded their pro-
duction.6 The court first outlined a distinction between 
work-product (i.e., mental impressions and direction of 
counsel) and material prepared for litigation (here, the 
forensic examination).7 The court’s holding followed 
from this distinction. The court concluded that the “con-
ditional privilege that attaches to material prepared for 
litigation is waived when used by a witness to refresh a 
recollection prior to testimony.”8 However, to “the extent 
that any portion of the reports prepared by the forensic 
analyst is attorney work-product, the privilege protects 
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other courts have concluded that a witness’s use of a 
document to refresh his or her recollection only vitiates a 
privilege when there is some independent waiver of the 
privilege or when all the relevant facts and circumstances 
warrant overriding the privilege. Given the differing 
approaches, attorneys should be aware of the significant 
risks of witness review of privileged materials in advance 
of giving testimony.

ate. For example, in Suss v. MSX International Engineer-
ing Services, Inc.,12 the court stated that FRE 612 did not 
“change the law with respect to privilege” and that “the 
relevant inquiry is not simply whether the documents 
were used to refresh the witness’s recollection, but 
rather whether the documents were used in a manner 
which waived the attorney-client privilege.”13 The court 
went on to explain that even if disclosure of attorney-
client communications under some circumstances may 
be warranted, a movant would have to demonstrate that 
the witness relied on the document in question. In that 
regard, the court held that “[r]elied upon means more 
than simply reviewing.”14 Unless there is some demon-
strated impact on the witness’s testimony, “the witness 
cannot be deemed to have relied on the document.”15

Still other courts have employed a balancing test 
that involves consideration of various factors. In In 
re MTBE Products Liability Litigation, for example, the 
court concluded that the “proper approach is to con-
duct a balancing test to determine whether Rule 612 
requires disclosure, notwithstanding the existence of a 
privilege.”16 According to the court, the relevant factors 
for the balancing test include: “(1) whether production 
is necessary for a fair cross-examination; (2) the extent to 
which reviewing the document impacted the witness’s 
testimony; (3) whether the witness was himself the au-
thor of the document (and therefore whether the docu-
ment represents a mere memorialization of the witness’s 
knowledge); and (4) whether the party seeking produc-
tion is engaging in a fishing expedition.”17 The court 
remanded the dispute to a Special Master to “determine 
whether, under the balancing test . . . , Rule 612 man-
dates the production” of the documents at issue.18 

Barcomb v. Sabo19 provides another example of 
a court employing the balancing approach. There, a 
defense witness “reviewed a plethora of documents 
prior to her deposition which affected her testimony 
and served as the basis for a time-line she created and 
distributed to other defendants.”20 The court ordered 
the production of the documents and time-line despite 
an assertion of privilege. The court deemed it important 
that (i) the witness did not author all of the emails she 
reviewed and (ii) the emails, along with the time-line, 
appeared to have an important impact on the testimo-
ny.21 In these circumstances, the court concluded that 
disclosure was appropriate under Rule 612. 

In short, New York state and federal courts have 
taken divergent approaches to reconciling privilege and 
counsel’s need to inspect documents that have refreshed 
a witness’s recollection. Some courts have concluded 
that a witness’s use of a document to refresh his or her 
recollection vitiates all claims of privilege or that such 
conduct at least vitiates certain privileges. Meanwhile, 
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Convention on the Tak-
ing of Evidence Abroad in 
Civil or Commercial Matters 
(18 March 1970) (“Hague 
Evidence Convention”).3 The 
Hague Evidence Convention 
thus established a system of 
state-by-state “Central Au-
thorities” that, by agreement 
among the ratifying nations, 
were authorized to accept 
“Letters of Request” seeking 
evidence in their nations.4  It 
remains the most universally- 
accepted means of obtaining 
cross-border evidence,5 and 
in some nations, the only 

accepted means of obtaining cross-border evidence.6 Nev-
ertheless, concerns regarding the perceived ineffectiveness 
of and delays associated with the Hague Evidence Con-
vention procedures sometimes result in its being viewed 
by many as a last resort, rather than the first option.7 But 
the number of countries that require use of the Hague Evi-
dence Convention is growing. In the European Union, for 
example, the General Data Protection Regulation (GDPR) 
only recognizes judgments of foreign courts pertaining to 
data transfer if “based on an international agreement . . . 
in force between the requesting [foreign] country and the 
Union or a Member State.” See GDPR Article 48. In the ab-
sence of other multinational treaties, the Hague Evidence 
Convention may soon be the exclusive means of obtaining 
cross-border disclosure within the EU.8

Thus, the Hague Evidence Convention will likely find 
increasing use as it becomes mandatory in other jurisdic-
tions.9 Accordingly, a working familiarity with the Hague 
Evidence Convention, an understanding of its require-
ments and limitations, and a willingness to use it are 
important skills for any litigator involved in a case where 
international evidence is involved.10

Increasingly, parties who 
have disputes in court or in 
arbitration find a need to 
obtain evidence from some 
person or entity located 
in another country. These 
guidelines are intended 
to serve as best practices 
to courts and counsel as a 
guiding set of principles to 
facilitate the process of gath-
ering evidence. They are not 
intended to be fixed rules. 
The authors hope that these 
guidelines will contribute to 
the development of increased 
cooperation and coordination 
among courts and litigants in different jurisdictions in 
matters of cross-border evidence collection.

Guideline 1.
Utilizing the laws and respecting the customs of 
sovereign nations is the most effective means of 
gathering evidence abroad.

Commentary. Seeking extraterritorial evidence will 
often require the aid of a foreign court, which will present 
the evidence-seeker with a different and perhaps unfa-
miliar set of rules and customs upon which to base its 
request. It is important to remember that if the assistance 
of a foreign court is needed, that court will apply its own 
evidence laws, not those of the country from which the 
request originated.1 What may be a reasonable request 
in one jurisdiction may offend the laws and customs of 
another jurisdiction and cause the request to be summar-
ily rejected.2  It is thus important to respect the laws and 
customs of the jurisdiction in which that court sits when 
asking for help in gathering evidence. Since these laws 
and customs provide an important background against 
which the request is evaluated, respecting these foreign 
laws and customs and drafting evidence requests that 
conform to them will often be the best and most effective 
means of obtaining evidence.

Guideline 2.
The Hague Evidence Convention is an internationally 
agreed means of gathering evidence abroad 
and counsel practicing internationally should be 
familiar with its operation along with that of other 
internationally recognized methods.

Commentary. Nearly 50 years ago, a group of signa-
tory nations, “[d]esiring to improve mutual judicial 
co-operation in civil or commercial matters,” signed the 

Guidelines for Obtaining Cross-Border Evidence

SECTION REPORTS

“Life in a great society, or for 
that matter in a small, is a web 
of tangled relations of all sorts, 

whose adjustment so that it may 
be endurable is an extraordinarily 

troublesome matter.”
—Judge Learned Hand, 1872-1961,  
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Court of Appeals for the Second Circuit
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and global world, the Committee sought to author a set of guidelines 
and best practices to foster cooperation in evidence gathering in in-
ternational cases (“the Guidelines”). The foregoing Guidelines are the 
result of:  legal research; interviews with current practitioners around 
the world; and deliberation among the Committee members.  The 
Guidelines were approved by the Executive Committee of the NYSBA 
Commercial and Federal Litigation Section on December 19, 2018.
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the court, despite likely having no effect on the ultimate 
outcome of the case.

In the context of international disclosure, cooperation 
among adversaries is oftentimes especially necessary. Ev-
erything—from negotiating search mechanisms to gather-
ing data housed abroad, to arranging convenient locations 
to take testimony from foreign witnesses, to communicat-
ing with non-parties who possess key information but 
may not be subject to personal jurisdiction of the country 
where the case is pending—requires cooperation among 
adversaries to accomplish the objective of seeking interna-
tional disclosure.

Cooperation with one’s adversary is a “principle[] of 
behavior to which the bar, the bench, and court employ-
ees should aspire.”14 Particularly in the realm of interna-
tional evidence gathering, where sovereign nations may 
disagree on the ability to obtain certain data, documents, 
or testimony, cooperation between adversarial parties can 
help avoid or resolve issues that can be costly but unlikely 
to affect the merits of the case.15 And resolving these is-
sues amicably—something that is often encouraged by 
forum and non-forum jurisdictions—can provide the for-
eign jurisdiction with some comfort that all issues affect-
ing the parties are being adequately raised, discussed, and 
addressed. Therefore, it is critical for counsel to cooperate 
with adversaries in order to obtain necessary cross-border 
evidence in a case.

Guideline 5. 
The scope of the requested disclosure should be 
proportional to the needs of the multi-national case.

Commentary. The amount of evidence that is gath-
ered before trial varies extensively in individual nations, 
particularly between countries with civil law systems 
rather than common law systems. The United States is a 
well-known outlier, which permits the collection of large 
amounts of data during pretrial discovery.16 But 2015 
amendments to the U.S. Federal Rules of Civil Procedure 
narrowed the scope of discovery and required that the 
discovery of information be “proportional to the needs of 
the case.”17

In the context of cross-border disclosure, seeking a 
narrower scope of evidence may, in many instances, be to 
the benefit of the requesting party. In addition to promot-
ing cooperation between adversaries and reducing the 
total litigation costs incurred by both sides, seeking nar-
rower disclosure makes it more likely that the requesting 
party will obtain the disclosure being sought. Moreover, 
when the disclosure is provided, it will not be buried in 
thousands of other documents (a task far too easy when 
so much data is generated day-to-day), but rather it will 
be presented amidst a smaller body of documents that can 
be readily reviewed by the receiving party. Further, many 
jurisdictions (other than the United States) will simply re-
fuse to entertain a request for “all documents” concerning 
a subject and will insist instead on a request that identifies 

Guideline 3.
Cross-border evidence disclosure issues that are 
expected to arise in a multi-national case should be 
raised with and addressed by the presiding court in 
the home forum at the earliest possible juncture.

Commentary. Due to the often time-consuming com-
plexity of the issues concerning cross-border evidence 
gathering, as well as the delay inherent in navigating 
through multiple layers of national and international 
bureaucracy, it is important to address cross-border 
disclosure issues as early as practicable. Early discussion 
can help ensure that all parties appropriately preserve 
relevant documents and data. Obligations to preserve 
evidence, which are imposed by U.S. courts, may be 
unfamiliar to non-U.S. litigants who become involved in 
U.S. litigation. Courts and litigants in U.S.-based litiga-
tions may similarly lack familiarity with the extent to 
which courts elsewhere have similar (or dis-similar) 
requirements to preserve documents and data generally.

Many courts have rules that encourage case disclo-
sure issues to be raised as early as possible.11 However, 
in cases that are known to implicate data, documents 
or knowledgeable witnesses located in countries other 
than the home jurisdiction, issues unique to international 
evidence-gathering are likely to arise, including:

(a) Whether the applications for cross-border evi-
dence collection will be made under the Hague 
Convention and the schedule for making those 
applications;

(b) Whether oral testimony is needed from individu-
als abroad and the manner in which that testimo-
ny may be taken; and

(c) Whether documents or data located outside of 
the forum state12 will be sought for production, 
whether any party will object, and whether the 
documents or data are subject to the data protec-
tion laws of a non-forum country.

With early discussion of these and related issues, 
anticipated problems likely to arise can be aired (and per-
haps resolved), and a realistic schedule can be adopted 
that accommodates the longer timeframes often neces-
sary for international evidence-gathering.

Guideline 4.
Cooperation between adversaries should be 
promoted in order to help narrow and manage 
evidence-gathering issues in international cases.

Commentary. Cooperation with one’s adversary is 
viewed by some counsel as being in tension with the 
notion of zealous advocacy for one’s client.13 This percep-
tion is unwarranted, however. In fact, cooperating with 
one’s adversary is often to the client’s benefit, as it tends 
to resolve disputes and reduce litigation costs otherwise 
spent on issues that would have to be adjudicated by 
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and thus, will be subject to that country’s data protec-
tion laws.25 Furthermore, document preservation obliga-
tions in connection with U.S. litigation may conflict with 
privacy and data protection laws in other jurisdictions.26 

Indeed, some nations, such as France, have implemented 
so-called “blocking statutes,” which prohibit the transfer 
of information outside of their borders if the information 
is intended to be used for the purposes of litigation.27 Un-
derstanding that such data are governed by different laws 
and will not always be retrievable by a litigant in another 
country (or, for that matter, by a foreign court) is impor-
tant to properly handling litigations with international 
scope. Therefore, it is important to be cognizant of the 
location of data and the laws that govern it when seeking 
to retrieve data for use in international litigation.

Guideline 8.
When seeking evidence in a foreign nation, it is 
prudent to engage local counsel familiar with that 
jurisdiction’s policies and procedures on pretrial 
disclosure.

Commentary. In gathering evidence from a specific for-
eign jurisdiction, it is important to engage local counsel or 
technical experts, where appropriate, to obtain guidance 
about legal principles and practical considerations that 
will govern data security and regulation, as the liability 
that can result from a breach are becoming new sources 
of risk that clients must address. Keeping abreast of these 
regulations and obtaining outside advice when consider-
ing how to collect data from an unfamiliar jurisdiction, 
are now standard parts of international litigation.

Commercial and Federal Litigation Section Special 
Committee on Cross-Border Evidence Collection

Clara Flebus, Co-Chair 

Stephen P. Younger, Co-Chair 

Ryan M. Mott, Secretary

Frank Maas 

Joseph V. DeMarco 

Laura Dexter

Ignatius Grande 

Jay L. Himes

Matthew Perez 

Renée Plexousakis 

Karen Steel

The Committee would like to thank the Honorable 
Charles E. Ramos and the Honorable Master Steven 
Whitaker for lending their insight as jurists; as well as 
attorneys Ho May Kim (Duane Morris & Selvam LLP, 
Singapore), Lara K. Delamarre (Cohen & Gresser LLP, 
France), and Antonio Marzagao Barbuto Neto (Tozzini-
Freire Advogados, Brazil) for adding much-needed per-
spectives as cross-border practitioners.

“particular documents.”18 Thus, it is all the more impor-
tant to request evidence with particularity and specificity 
when seeking cross-border evidence.19

Because massive amounts of data may need to be pro-
cessed in order to respond to broad requests, disclosure 
requests in international litigations should be tailored so 
they are narrow and specific and not duplicative of other 
requests. Consideration should also be given to whether 
requesting parties may obtain the same or similar evi-
dence through less expensive or burdensome means.

Guideline 6.
It is important to respect and comply with the varying 
laws and customs of different jurisdictions concerning 
the taking of depositions, witness statements or 
other pretrial testimony.

Commentary. The taking of pretrial oral testimony, 
too, varies extensively from jurisdiction to jurisdiction. 
In the United States, pretrial oral testimony can be taken 
by deposition (questioning under oath), usually over a 
period of seven hours.20 But elsewhere, the procedure 
may be much different. Sometimes, the witness examina-
tion must be written out ahead of time and provided to 
the witness. Sometimes the questions must be confined to 
a particular scope.21 In some countries, consular officials 
must be present during the witness examination.22 In 
others, the examination must take place at a particular 
location or require the permission of the government in 
order to take testimony or witness statements. In still 
others (as in Switzerland and China),23 witness examina-
tions cannot be conducted at all, and are deemed illegal. 
It often is more convenient (or sometimes necessary) to 
make witnesses available in another, familiar location 
to conduct the examination; or to take the examination 
telephonically or through video conferencing. But this, 
too, may sometimes be frowned upon by foreign courts, 
at least when done under judicial compulsion.24

Therefore, it is important to keep in mind the vari-
ous conditions under which pretrial examinations may 
be taken in jurisdictions where knowledgeable witnesses 
may be located and to engage opposing counsel in dis-
cussions regarding a mutually convenient location for 
witnesses to provide testimony that can be used in the 
presiding court.

Guideline 7.
It is important to be mindful that requested data may 
be protected by or subject to the jurisdiction of a 
foreign country, which may have data protection or 
other privacy laws different from those of the forum 
state.

Commentary. Data that is accessible in a country may 
not always be data that is subject to the jurisdiction of 
that country. Data accessed every day by someone lo-
cated in a jurisdiction where litigation is pending may be 
housed on computer servers located in another country, 
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of the Commercial and Federal Litigation Section of the New York 
State Bar Association (December 2012) (“Guideline No. 4: Counsel 
should endeavor to make the discovery process more cooperative 
and collaborative.”). And the latest edition of the Principles of the 
Sedona Conference, a leading guide for best practices in e-discovery, 

http://www.oas.org/juridico/
http://www.hcch.net/en/instruments/conventions/publications1/?cid=82&amp;dtid=2
http://www.hcch.net/en/instruments/conventions/publications1/?cid=82&amp;dtid=2
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includes the so-called “Cooperation Proclamation,” which 
encourages counsel to cooperate as much as possible to reduce 
unnecessary delay and expense associated with non-merit issues. 
See The Sedona Principles, Third Edition, 19 Sedona Conf. J. 1, 30-32 
(2018) (listing cooperation as a “common theme” of the Sedona 
Principles); see also id. at 76-78 (comment 3.b includes cooperation 
as part of the Sedona Principles).

16. See, e.g., The Sedona Conference International Principles on 
Discovery, Disclosure & Data Protection in Civil Litigation 
(Transitional Edition) (January 2017) at 2-3 (“‘Discovery’ is a 
central–and somewhat unique—feature of civil litigation in 
the American legal system . . . which often conflicts with the 
significantly narrower scope permitted in other countries, 
particularly concerning information deemed confidential or 
subject to Data Protection Laws.”).

17. See Rule 26, Federal Rules of Civil Procedure 26 (as amended 
December 1, 2015). While the federal government has adopted 
this standard, individual U.S. states continue to follow their own 
rules of civil procedure, which may not embrace the concept of 
proportionality. For example, New York State has not yet formally 
adopted the concept of proportionality into its discovery rules. 
The Rules of the Commercial Division of New York State state 
that the Court is “mindful of the need to conserve client resources, 
encourage proportionality in discovery, promote efficient 
resolution of matters, and increase respect for the integrity of 
the judicial process.” Preamble, Commercial Division Rules of 
Practice.

18. See, e.g., Rio Tinto Zinc Corp. v. Westinghouse Elec. Corp, [1978] 
App. Cas. 547, 1 C.M.L.R. 100 (House of Lords 1977) (Lord 
Diplock) (“The requirements of [section 2](4)(b)...are not in my 
view satisfied by the specification of classes of documents. What 
is called for is the specification of ‘particular documents’ which 
I would construe as meaning individual documents separately 
described . . .”). See also In re Asbestos Insurance Coverage Cases, 
supra n. 2 (noting that a request for “‘monthly bank statements for 
the year 1984 relating to his current account’ with a named bank 
would satisfy the requirements of the paragraph, provided that 
the evidence showed that regular monthly statements had been 
sent to the respondent during the year and were likely to be still 
in his possession. But a general request for ‘all the respondent’s 
bank statements for 1984’ would in my view refer to a class of 
documents and would not be admissible.”).

19. Note, however, that by Directive, the European Commission has 
called on member states to implement measures designed to 
enhance the ability of private litigants to pursue damages actions 
arising from violations of EU competition law. Among the required 
measures are liberalized means to gather evidence, which include 
enabling national courts “to order specified . . . categories of 
evidence upon request of a party.” European Commission Directive 
2014/104/EU, Preamble (16). This Directive further instructs that 
evidence gathering should be bounded by “proportion[ality]” 
considerations. Id., Art. 5.3. Implementation of the Directive 
though national legislation is ongoing. See, e.g., Jacques-Phillipe 
Gunther, et al., Transposition of the European Damages Directive 
into French Law, Wilkie Farr & Gallagher LLP (Mar. 28, 2017); 
NCTM, Italian implementation of the Directive 2014/104/EU on 
antitrust damages actions (Jan. 8, 2018), http://www.nctm.it/en/
news/articles/italian-implementation-of-the- directive-2014-104-
eu-on-antitrust-damages-actions; Henar Gonzalez, et al., Spain 
transposes the EU directive on antitrust damages claims, Lexology 
(June 2, 2017); Norton Rose Fulbright, German competition law 
update: New revised act against restraints of competition entered 
into force (June 2018).

20. See, e.g., FRCP 30(d)(1); N.Y. Commercial Division Rule 9(c)(5)(ii).

21. See, e.g., David Epstein, Obtaining Evidence from Foreign Parties, 
Int’l Bus. Litig. & Arbitration 2004, at 131, 133 (PLI Litig. & Admin. 
Practice Course, Handbook Series No. 704, 2004).

22. For example, in Brazil, the questions must be drafted ahead of 
time, which are then provided to a government official who 
asks the questions on the party’s behalf. See U.S. Department of 
State Bureau of Consular Affairs, Judicial Assistance Country 
Information: Brazil, available at https://travel.state.gov/content/
travel/en/legal/Judicial- Assistance-Country-Information/Brazil.
html (accessed 12/11/2018) (noting that the government of Brazil 
“views the taking of depositions for use in foreign courts as an 
act that may be undertaken in Brazil only by Brazilian judicial 
authorities”).

23. The U.S. Department of State reports that attorneys who attempt 
to take depositions in Switzerland without pre-approval by the 
Swiss government “are subject to arrest on criminal charges.” 
See U.S. Department of State Bureau of Consular Affairs, Judicial 
Assistance Country Information: Switzerland, available at https://
travel.state.gov/content/travel/en/legal/Judicial-Assistance-
Country-Information/Switzerland.html (accessed 03/19/2018). 
In China, “participation in such activity could result in the 
arrest, detention or deportation of the American attorneys and 
other participants.” See U.S. Department of State Bureau of 
Consular Affairs, Judicial Assistance Country Information: China, 
available at https://travel.state.gov/content/travel/en/legal/
Judicial- Assistance-Country-Information/China.html (accessed 
03/19/2018).

24. See, e.g., Brief for the Federal Republic of Germany as Amicus 
Curiae at 6-7, Anschuetz & Co., GmbH v. Mississippi River Bridge 
Authority, 474 U.S. 812 (1985) (No. 85-98) (“The Federal Republic 
of Germany likewise considers it a violation of its sovereignty 
when a foreign court forces, under the threat of sanctions, a person 
under the jurisdiction of German courts to remove documents 
located in Germany to the United States for the purpose of pretrial 
discovery, or orders a person, under the threat of sanctions, to 
leave the Federal Republic of Germany and travel to the United 
States to be available for oral depositions. The taking of evidence 
is a judicial function exclusively reserved to the courts of the 
Federal Republic of Germany.”).

25. See Damon C. Andrews & John M. Newman, Personal Jurisdiction 
and Choice of Law in the Cloud, 73 Md. L. Rev. 313, 324 (2013).

26. For example, certain provisions of the European Union’s GDPR, 
a privacy law that took effect on May 25, 2018, may conflict with 
U.S. litigation hold document requirements. See Regulation (EU) 
2016/679. In particular, unlike in the U.S., the GDPR’s definition of 
“processing” is very broad and includes the act of preserving data. 
Id. Art. 4.

27. The French blocking statute prohibits “any person to request, 
search for or communicate . . . documents or information of an 
economic, commercial, industrial, financial or technical nature for 
the purposes of establishing evidence in view of foreign judicial 
or administrative procedures . . . .” See Art 1bis, Law no. 68-678 
of July 26, 1968, relating to the Communication of Economic, 
Commercial, Industrial, Financial or Technical Documents and 
Information to Foreign Individuals or Legal Entities, as modified 
by French Law no. 80-538 dated July 16, 1980. See also Thomas 
Rouhette and Ela Barda, The French Blocking Statute and Cross-
Border Discovery, 84 Defense Counsel Journal 3 (July 2017). For an 
analysis of some blocking statutes from other nations, see, e.g., M.J. 
Hoda, The Aérospatiale Dilemma: Why U.S. Courts Ignore Blocking 
Statutes and What Foreign States Can Do About It, 106 Cal. Law Rev. 
231 (2018) (noting that the effectiveness of blocking statutes on an 
international level depends in part on whether they are actually 
enforced by the national governments).

http://www.nctm.it/en/news/articles/italian-implementation-of-the-
http://www.nctm.it/en/news/articles/italian-implementation-of-the-
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 NEW YORK STATE BAR ASSOCIATION 
 COMMERCIAL AND FEDERAL LITIGATION SECTION 
 
TO:  Robert N. Holtzman, Section Chair 
FROM:  Melanie L. Cyganowski, Chair of the Nominating Committee 
DATE:  November 26, 2018 
RE:  Nomination of Officers for the 2019-2020 Year 
 
 Report of the Nominating Committee 

  The Nominating Committee (comprised of Robert N. Holtzman, Esq., Laurel Kretzing, 
Esq., Jonathan Lupkin, Esq., Sharon Porcellio, Esq. and myself)1 met in recent weeks to consider 
nominees for the officer and delegate positions for the 2019-2020 year.  Nominations were solicited from 
the membership and the officers.  On behalf of the Committee, I am honored to advise you that the 
following persons were unanimously nominated for each office as noted respectively below: 
 
 Chair    Laurel Kretzing 
 Chair-Elect   Jonathan Fellows 
 Vice-Chair   Daniel Wiig 
 Secretary   Natasha Shishov    
 Treasurer   Anne B. Sekel 
 
 Delegates to the House of Delegates:   
 
  Term of June 2019 - May 2020:  Robert N. Holtzman 
  Term of June 2019 - May 2020:  Mitchell Katz 
  Term of June 2019 - May 2020:  James Wicks 
 

Alternate Delegate for the Term of 
  June 2019 - May 2020:   Laurel Kretzing 
 
  In accordance with Article III of the Section's By-Laws, the Chair-Elect for the current 
year succeeds to the position of Chair for the succeeding year and, in like fashion, the Vice-Chair 
succeeds to the position of Chair-Elect.   The Committee has also nominated the delegates named above, 
each respectively for one-year terms. 
 
  Thus, the Committee's nominations of the Vice-Chair, Secretary, Treasurer and Delegates 
fulfill the Committee's duties as set forth in Article IV of the Section's By-Laws. 
 
      M.L.C. 
 
 
cc. Members of the Nominating Committee 

                                                 
1 Mr. Holtzman did not participate during that part of the Committee deliberations concerning the nominations 

of the Section’s delegates to the House of Delegates. 
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Citing feedback from Bar Associations, the Advisory 
Council suggests that mediation may be more successful 
when parties are given the opportunity to agree upon a 
mediator. According to the Memorandum, statistically, 
where parties are permitted to first agree upon a media-
tor, agreement on a mediator is reached in approximately 
70 percent of cases. In federal district courts, where the 
parties are first given the opportunity to agree upon a 
mediator, statistics show a settlement rate of around 70 
percent.

The rationale asserted by the Advisory Council is 
that allowing the parties to agree upon a mediator facili-
tates greater trust in the competence of the mediator and 
greater party satisfaction, thereby increasing the settle-
ment rate:

Experienced counsel recognize that 
identifying a mediator that all par-
ties and counsel can trust will facilitate 
information exchange and help create a 
climate where settlement is more likely to 
occur—or at least will not be impeded by 
concerns about the competence, effective-
ness and trustworthiness of the mediator.

(Proposal at 3).

While the Advisory Council believes a uniform five 
(5) business day rule is ideal, the Advisory Council rec-
ognizes that local concerns may weigh against adopting 
formal rule dictating a specific time period for party-
selection of a mediator. Therefore, the Advisory Council 
has suggested an amendment to Rule 3(a) without any 
specific deadline, as follows:

At any stage of the matter, the court may 
direct or counsel may seek the appoint-
ment of an uncompensated mediator for 
the purpose of mediating a resolution 
of all or some of the issues presented in 
the litigation. Counsel are encouraged to 
work together to select a mediator that 
is mutually agreeable, and may wish to 
consult any list of approved neutrals in 
the county where the case is pending. 
Additionally, counsel for all parties may 
stipulate to having the case determined 
by a summary jury trial pursuant to any 
applicable local rules or, in the absence of 
a controlling local rule, with permission 
of the court.

(Proposal at 4). In addition, the Advisory Council 
suggests that the OCA and State ADR Coordinator coor-
dinate with local ADR Administrators in each Commer-

To: John W. McConnell

Counsel, Office of Court Administration

From: Commercial and Federal Litigation Section of 
the New York State Bar Association

Date: August 14, 2018

Re: Proposed Amendment of Rule 3 of the Rules of 
the Commercial Division (22 N.Y.C.R.R. § 202.70[b], 

Rule 3[a]), Relating to Selection of Mediators

The Commercial and Federal Litigation Section 
of the New York State Bar Association (“Section”) is 
pleased to submit these comments in response to the 
Memorandum of John W. McConnell, counsel to the 
Chief Administrative Judge Lawrence K. Marks, dated 
June 22, 2018, proposing an amendment to Rule 3 of 
the Rules of the Commercial Division (22 N.Y.C.R.R. § 
202.70[g], Rule 3[a], relating to the selection of mediators 
(the “Memorandum”). A copy of the Proposal is attached 
hereto as Exhibit “A.”

I. Executive Summary
Rule 3(a) of the Rules of the Commercial Division 

currently permits the court to direct or counsel to seek 
appointment of a mediator to resolve all or some of 
the issues presented, at any stage of the litigation. The 
ADR Committee of the Commercial Division Advisory 
Council (the “Advisory Council”) has made two recom-
mendations: (1) that the language of Rule 3(a) be amend-
ed to include the following language: “Counsel are 
encouraged to work together to select a mediator that is 
mutually acceptable, and may wish to consult any list of 
approved neutrals in the county where the case is pend-
ing”; and (2) that the Office of Court Administration 
(“OCA”) and State ADR Coordinator coordinate with 
local ADR Administrators in each Commercial Division 
to determine whether applicable ADR rules should be re-
vised to provide a uniform five (5) business day deadline 
for the parties to agree upon a mediator before assign-
ment by the court.

II. Summary of Proposal
Rule 3(a) provides in part: “At any stage of the 

matter, the court may direct or counsel may seek the 
appointment of an uncompensated mediator for the pur-
pose of mediating a resolution of all or some of the is-
sues presented in the litigation” (22 NYCRR § 202.70[g], 
Rule 3[a] (emphasis added)). Rule 3(a) refers to the 
“appointment” of a mediator, and the Advisory Council 
notes that various Commercial Divisions have imple-
mented programs whereby mediators are appointed by 
the court from a roster of qualified neutrals, rather than 
by agreement between the parties.

Proposed Amendment of Rule 3 of the Rules of the 
Commercial Division
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amendment does not provide a firm deadline for party-
selection of a mediator, thereby allowing each Commer-
cial Division in the State to adopt its own rule to facilitate 
party-selection. Therefore, the Section recommends that 
the proposed amendment to Rule 3(a) be adopted, and 
agrees that the OCA and State ADR Coordinator should 
coordinate with local ADR Administrators to determine 
whether a five (5) business day deadline for party-selec-
tion of a mediator can be implemented.

cial Division to determine whether the local ADR rules 
can be revised to provide a five (5) business day dead-
line to agree upon a mediator before one is appointed by 
the court.

COMMENTS
The Section strongly agrees that confidence in the 

competence and experience of a mediator is essential to 
the mediation process, and that allowing party-selection 
of a mediator facilitates that confidence. The proposed 

Call 1.800.255.0569
NEW YORK STATE BAR ASSOCIATION

LAWYER ASSISTANCE PROGRAM www.nysba.org/lap

You are not alone. When life has you  

frazzled, call the New York State Bar  

Association’s Lawyer Assistance Program. 

We can help.

Unmanaged stress can lead to problems such  
as substance abuse and depression.

NYSBA’s LAP offers free, confidential help and 
has been a trusted resource for thousands of 
attorneys, judges and law students since 1990.  
All LAP services are confidential and protected 
under Section 499 of the Judiciary Law.
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