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INTRODUCTION

In a world where tech-
nology is advancing at a
staggering rate,! intellectual
property is becoming an
ever more important area of
legal practice.? This is espe-
cially evident when it comes
to copyright law, as new
technology has provided in-
novative ways for individu-
als to express themselves.?
As technology has evolved
and individuals have in-
novated new methods of expressing themselves, Congress
has stepped in to ensure that such expressions are explicit-
ly afforded sufficient copyright protection.* However, one
method of expression in particular that has been around
for centuries,” yet still has not received explicit protection
by copyright laws in the United States, is human tattoos.®

Historically, there has been a social stigma surround-
ing permanent tattoos, which is a potential explanation for
the lack of copyright protection for the form of body art
up to this point.” Nonetheless, tattoos have become a very
prominent form of expression and the social stigma that
has historically surrounded them is no longer a concern
for many people.® As a result of the rise in popularity of
tattoos, many have posited that they should be protected
by copyright laws.®

Indeed, since the turn of the 21st century, there have
been a handful of lawsuits filed by tattoo artists (tattoo-
ists) asserting copyright infringement of the artwork that
they tattooed onto other individuals.!® In most of these
cases, the tattoo in question was etched into the skin of
a celebrity, and the celebrity subsequently entered into a
business agreement allowing a company to exploit the ce-
lebrity’s likeness.* As the celebrity’s likeness includes his
or her tattoos the company using the celebrity’s likeness
displayed the tattoo in some form or another.’? As a result,
the tattooists in these cases have sued the companies using
the celebrities’ likenesses for copyright infringement of the
tattooed art.!

Examples of some of the more notorious cases ad-
dressing this issue include Reed v. Nike, Inc., which re-
volved around a Nike advertisement featuring profession-
al basketball player Rasheed Wallace;** Whitmill v. Warner
Bros. Entertainment Inc., which focused on the use of Mike
Tyson’s famous tribal tattoo in the movie The Hangover
Part II;*> and Solid Oak Sketches, LLC v. 2K Games, Inc.,
which is still ongoing and is centered around the depiction

of the tattoos of several professional basketball players, in-
cluding LeBron James, in the NBA 2K video game series.®
Due to the fact that these cases have involved high profile
celebrities and athletes, there have been a large amount

of attention and speculation about whether tattoos as de-
picted on human flesh can garner copyright protection.*’
Unfortunately for legal scholars, however, no court has
ever decided the issue, as all cases surrounding the issue
have either settled or remain ongoing.*®

Due to the lack of legal precedent addressing this is-
sue, this article will seek to establish that tattoos cannot
be protected under the United States” current copyright
laws. Part I will give an overview of the relevant facts of
the three aforementioned cases. Part II will discuss the rel-
evant copyright laws and argue why tattoos do not fit un-
der them. Part III will discuss the policy implications that
would result from affording tattoos copyright protection.

.  Unresolved Issue of First Impression: Do
Tattooed Individuals Have the Right to
Market Themselves?

Perhaps it is no coincidence that three of the most
notorious instances of tattooists filing lawsuits for copy-
right infringement of their tattoos have involved athletes
with celebrity status.!® After all, athletes have a national
audience, are often pursued by large companies to be the
faces of advertising campaigns, and tattoos are highly
prevalent among athletes.?’ Nonetheless, copyright laws
do not take celebrity status into consideration, and thus
affording copyright protection to tattooists for artwork
that is tattooed on an individual could have widespread
implications, regardless of the fame or notoriety of the
individual receiving the tattoo. Thus, in analyzing this
issue, it is helpful to look at the facts surrounding some
previous cases to understand from what situations a tat-
too infringement lawsuit is likely to arise.

A. 2005: Reed v. Nike, Inc.

The first of the three most well-known tattoo copy-
right infringement lawsuits this century is Reed v. Nike,
Inc.?! In that case, National Basketball Association (NBA)
player Rasheed Wallace met with the plaintiff, Matthew
Reed, to discuss a tattoo that Wallace hoped to get on his
arm.?? After discussing the details that Wallace wanted the
tattoo to have, Reed drew up several sketches and after
changes were proposed by Wallace, Reed presented a final
sketch that suited Wallace.?® Reed then created the tattoo
stencil and completed the application of the tattoo to Wal-
lace over a three-session period.?*
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In exchange for the tattoo, Wallace paid Reed $450,
which, although Reed thought the fee was low for that
tattoo, he “believed that he and his business would re-
ceive exposure as a result of the tattoo being on an NBA
player.”?® Despite being well aware of the national spot-
light that the tattoo would garner as a result of Wallace
being an NBA player, there was never any discussion
between the two parties regarding copyright ownership
over the artwork.?

Upon completing the tattoo, Reed recalled seeing
the tattoo on television while watching Wallace play
in games for the Portland Trailblazers on several occa-
sions.?” Fast forward several years to 2004, and Wallace
entered into an agreement with Nike to do a commercial,
which involved a close up view of the tattoo and an ex-
planation by Wallace of its meaning.?® Upon discover-
ing the commercial, Reed filed suit against Nike, Wal-
lace, and Weiden+Kennedy, a company that partnered
with Nike in relation to the commercial, for copyright
infringement.?

Despite the filing of the lawsuit, the application of
copyright law to these facts is unclear, as the parties to
the suit ultimately reached a settlement agreement.°
Nonetheless, the litigation did provide an insight into
how tattooists view the work that they do. Additionally,
it showed that when tattooed individuals commercialize
their likeness through television commercials and other
media featuring the tattoos, they may be opening them-
selves and the companies doing the advertising up to
copyright infringement suits.

B. 2011: Whitmill v. Warner Bros. Entertainment
Inc.

Merely six years after Reed settled, another high-pro-
file tattoo copyright infringement case arose.3! This time
the lawsuit involved tattoo artist Victor Whitmill, who
sued for infringement of his design of the famous tribal
tattoo that is on former heavyweight champion boxer
Mike Tyson's face.3? However, unlike Wallace and Reed,
Whitmill and Tyson agreed that Whitmill would own the
copyright of Tyson’s tattoo.33

In 2009, Warner Bros. released the comedy film The
Hangover, which featured Mike Tyson as himself in a
small cameo role.?* Subsequently, Warner Bros. released
the sequel, The Hangover Part II in 2011, which not only
featured Mike Tyson again, but also featured one of the
characters from the first movie waking up hung over
with a tattoo identical to Tyson’s.3 In advertising the
sequel, Warner Bros. prominently featured the replica
tattoo in the movie posters and other promotional mate-
rials.3® Since Whitmill had “never consented to, the use,
reproduction, or creation of a derivative work based on
his Original Tattoo,” he sued Warner Bros. for copyright
infringement.’

In response, Warner Bros. argued, inter alia, that
Whitmill did not own a valid copyright in the tattoo be-
cause human skin as a tangible medium would yield ab-
surd results and does not fit within the definitions of the
current copyright laws.3® However, the merits of the case
were not reached by the court, as the parties settled.?® As
a result, it is unclear how the court would have treated
Warner Bros.” arguments and decide the issue.*® Notwith-
standing the settlement, this case showed that tattooists
are of the opinion that any unauthorized recreation of a
tattoo for which they have a copyright will abridge their
copyright protections, even if the re-creation is affixed to
the flesh of another human being.

C. 2016: Solid Oak Sketches, LLC v. 2K Games, Inc.

A short five years after Whitmill was filed, a company
called Solid Oak Sketches (Oak) filed suit against 2K
Games, Inc. (2K) and Take-Two Interactive Software, Inc.
(Take-Two) for infringing on several tattoos for which
Oak held licenses.*! The licenses pertained to several dif-
ferent tattoo designs that were designed by several dif-
ferent tattooists, each of whom granted Oak licenses for
their respective tattoos.*?

Take-Two is a major video game developer and
publisher that wholly owns 2K, which is a video game
publisher that produces the annual NBA 2K video game
series.*® Each year, the NBA 2K game improves its graph-
ics, and with this improvement has come increasingly
realistic depictions of the actual NBA players whom the
game seeks to portray.** To make the game as realistic as
possible, 2K has even depicted the players with accurate
recreations of their tattoos.*

As a result of such recreations, however, Oak has
claimed that Take-Two and 2K have infringed on the
copyrights of the tattoos that were licensed to them,
which include the tattoos of LeBron James, Kobe Bryant,
Kenyon Martin, DeAndre Jordan, and Eric Bledsoe.*¢ In
response, 2K and Take-Two have posited several argu-
ments in opposition to Oak’s claim, one of which cites to
public policy concerns that would result from allowing
copyrights for tattoos.*” While this lawsuit is still ongo-
ing, it appears optimistic that the issue as to the copy-
rightability of tattoos may be determined.*® Nonetheless,
until that answer comes, we are left speculating as to
what kind of protections tattoos may actually garner.

Il. Tattoos Do Not Fit Under Current Copyright
Laws

Under 17 U.S.C. § 102(a), a work will garner copy-
right protection if it is an “original work[] of authorship
fixed in any tangible medium of expression . . . from
which [it] can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a ma-
chine or device.”* A work is considered “original” if it
“was independently created by the author and it pos-
sesses at least some minimal degree of creativity.”*°
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Moreover, 17 U.S.C. § 102(a) stipulates that a work
of authorship may fit into one of eight categories, one
of which consists of “pictorial, graphic, and sculptural
works.”*! This category of works is defined to include
“two-dimensional and three dimensional works of fine,
graphic, and applied art, photographs, prints and art re-
productions, maps, globes, charts, diagrams, models, and
technical drawings, including architectural plans.”** Such
a work will be considered “fixed in a tangible medium of
expression” if its “embodiment in a copy or phonorecord,
by or under the authority of the author, is sufficiently
permanent or stable to permit it to be perceived, repro-
duced, or otherwise communicated for a period of more
than transitory duration.”>?

In applying this legal framework to tattoos, it is cer-
tainly clear that tattoos fit into the “pictorial, graphic,
and sculptural works” category of works of authorship,
as tattoos are two-dimensional and could be described
as either graphic art>* or an art reproduction, in the case
of a tattoo that was first designed on something other
than the skin.* It is also certainly clear that a tattooist’s
artwork can be an original work of authorship, as many
tattooists will often discuss tattoo ideas with clients and
independently draw sketches that creatively express such
ideas.>®

This exact scenario was on display in Reed, wherein
Wallace met with Reed to discuss his “Egyptian Family”
tattoo idea and after several sketches and adjustments
Reed created the final version of the tattoo design.>” Ad-
mittedly, such a tattoo design can be copyrighted, as tat-
too designs are original works of authorship and they are
usually embodied on some form of paper or digital me-
dium.>® However, when a tattooist’s original work of au-
thorship is subsequently transferred onto human flesh, it
fails to satisfy the requirement that the work be “fixed in a
tangible medium,” and thus tattoos are not copyrightable.

Although not directly applicable, Kelley v. Chicago
Park District is instructive by analogy in illustrating why
tattoos do not satisfy the fixation requirement of copy-
right law.>® In that case, an artist named Chapman Kelley,
with the permission of the Chicago Park District, in-
stalled a public display of wildflowers in downtown Chi-
cago.®® This display featured a large variety of different
colored wildflowers arranged in a pattern as designed
by Kelley and was “promoted as living art.”®* When the
flowers finally bloomed and the public was able to see
the display, Kelley’s work received widespread acclaim.®?
Unfortunately for Kelley, however, over the years the dis-
play become difficult to maintain and the Chicago Park
District reduced its size to make it more manageable.®3
As a result of the modification, Kelley filed suit against
the Chicago Park District, claiming that it violated his
moral rights in his work.%

In resolving this issue, the United States Court of Ap-
peals for the Seventh Circuit’s main focus was on both
the authorship and fixation requirements.®> In analyz-

ing these requirements, the court readily acknowledged
that in the case of gardens, it is indeed a human author
who “determines the initial arrangement of the plants

in a garden.”®® However, the court then elaborated, “[t]o
the extent that seeds . . . can be considered a ‘medium of
expression,” they originate in nature, and natural forces
... determine their form, growth, and appearance.”®’
Ultimately, the court deemed that “[a]lthough [seeds] are
tangible and can be perceived for more than a transitory
duration,” they are not “stable or permanent enough” to
satisfy the fixation requirement, because a garden’s ap-
pearance is inherently variable so the moment of fixation
is unascertainable.?® As a result, the court deemed that
Kelley’s wildflower display was not copyrightable.®?

Despite the fact that Kelley addresses the copyright-
ability of flower gardens as opposed to tattoos, there are
similarities between gardens and tattoos in the context of
copyright fixation that make the Kelley court’s rationale
applicable to tattoos by analogy. As with the arrangement
of plants in a garden, the “human author” of tattoos “de-
termines the initial arrangement” of the ink in a tattoo.
However, also much like gardens, “[t]o the extent that”
skin is a medium of expression, it “originate[s] in nature,
and [to an extent] natural forces [can] determine [the]
form, growth, and appearance” of tattoos on the skin.”®

When a tattooist gives an individual a tattoo, the way
that the tattoo image is able to stay formed in the skin is
complicated.”* The ink is supposed to stay in the dermis,
which is the deeper layer of the skin, but not all of the
ink stays in that deeper layer.”? Furthermore, the ink that
does actually stay in the dermis takes about two to four
weeks to settle, and even then the ink does not complete-
ly settle into that deeper layer.”® Throughout the entire
life of the tattooed individual, his or her body attacks the
tattoo by sending cells called macrophages to the site of
the tattoo to “eat” the ink while other cells absorb the
ink.”* As the individual’s body attacks the ink throughout
his or her life, the tattoo slowly fades and all of the ink
never technically settles.”

Moreover, this slow fading process caused by the
body’s immune system has the potential to speed up
from exposure to the sun.”® In addition to sun exposure
tattoos are also at the mercy of weight gain and loss, as
well as age, both of which can cause distortion of the tat-
too’s appearance by stretching or shrinking it.”” Finally,
there is no guarantee that the skin will even accept the
tattoo ink that is deposited in the body, as sometimes the
body rejects certain chemicals as being harmful, which
can cause the tattooed skin to form raised bumps and
even mandate the removal of the tattoo.”®

As a result of these natural processes that can influ-
ence tattoos on human flesh, it is difficult to pinpoint the
exact moment that fixation to the skin has occurred, and
the appearance of tattoos is “too inherently variable to
supply a baseline for determining questions of copyright
creation and infringement.””® Although some might ar-
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gue that when an individual receives a tattoo, the tattoo
can be “perceived for more than a transitory duration,”
the natural processes that influence tattoo ink cause tat-
toos to not be “stable or permanent enough to be called
‘fixed”” for copyright purposes.®

lll. Providing Copyright Protection for Tattoos Is
Against Public Policy

In addition to the fact that tattoos cannot be consid-
ered “fixed in a tangible medium,” tattoos should not
be given copyright protection because doing so would
also implicate several public policy concerns. One such
concern is that extending copyright protection to tattoos
would cause individuals to forfeit economic opportuni-
ties. For example, in Solid Oak Sketches v. 2K Games, Solid
Oak sued 2K for recreating and displaying the tattoos
of several NBA stars, such as LeBron James.?! Allowing
Solid Oak to prevail on its copyright infringement suit
would put 2K Games, James, and other NBA stars on
notice that display of these tattoos could open them up
to liability for copyright infringement. As a result, 2K
Games and other corporations might choose not to enter
into business agreements with James and other stars, and
the athletes might think twice before entering into agree-
ments that feature their tattoos.

This scenario could affect corporations and tattooed
individuals outside the sports and entertainment world
as well, and in turn would result in various corporations
and tattooed individuals forfeiting economic opportuni-
ties. For example, while tattoos are becoming more com-
monplace and accepted within society, there is still some-
what of a stigma surrounding them in the workplace.®
As a result, some people may choose to have regrettable
tattoos from their youth removed, as was done by actor
Mark Wahlberg.8® However, due to the protection against
destruction of visual art, if tattoos are copyrightable,
individuals may have to forgo a job opportunity if their
tattoo artists are stubborn enough.*

More important than the freedom to contract impli-
cation is that allowing copyright protection to tattoos
would lead to “thousands of standalone copyrights”#
and potentially flood the courts with infringement
claims. This concern is best illustrated by the court’s
reasoning in Garcia v. Google, where it discussed the
copyrightability of individual scenes.® In that case, the
plaintiff was an actor who claimed that her performances
in select scenes of a film were copyrightable separately
from the film as a whole.?” In holding that the plaintiff
was not likely to succeed on the copyright claim, the
court discussed the burden that would follow from pro-
viding copyright protection and stated “[u]ntangling the
complex, difficult-to-access, and often phantom chain of
title to tens, hundreds, or even thousands of standalone
copyrights is a task that could tie the distribution chain in
knots.”8®

Likewise, applying this logic to tattoos, it is clear
that incorporating various tattooed individuals into
a different copyrightable works “would pose a huge
burden if each of the thousands of [tattooed individu-
als] could [trigger] an independent copyright [claim by
tattooists].”®? As a result, copyright protection for tat-
toos would have the potential to open the floodgates for
infringement litigation and implicate the public policy
concern for judicial economy.*®

CONCLUSION

Based on the foregoing, it is clear that tattoos do not
fall under the copyrightable subject matter that Congress
envisioned when implementing the current copyright
system. Much like the wildflower display in Kelley, tat-
toos are not sufficiently “fixed” on human skin to sat-
isfy the copyright requirements. Furthermore, allowing
copyright protection for tattoos would implicate several
public policy concerns, including freedom of contract
and judicial economy. As a result, when a court is finally
presented with the opportunity to reach a decision on the
copyrightability of tattoos, it should decline to extend
copyright protection.
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