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"It is not improper for a lawyer who is admitted to prac~
tice as a proctor in admiralty to usc that designation on his
letterhead or shingle, or for a lawyer who has complied with
the statutory requirements of admission to practice before the
Patent Office to use the designation 'Patent Attorney' or 'Trade-
mark Attorney' or ’Trademark Lawyer' or any combination of these

terms."”

While Canon 27, as adopted in New York State, omits the above gquoted
paragraph, it is nevertheless our opinion that it is not improper for
a lawyer who practices in one of the recognized specialities of admir-
alty, patents, or trademarks, to so indicate on his letterhead.

Question #1 is, therefore, answered in the affirmative as to the
designation "Registered U.S. Patent Attorney". However, the use of the
words "Patent, Trademark and Copyright Causes Domestic & Foreign', is
not a proper designation of recognized specialities and is, therefore,
in violation of Canon 27 of the llew York State Bar Association.

With respect to Question #2, we find no ethical impropriety in dating
letters as suggested, but we feel that it is not in good taste.

Opinion #22 - 5/28/62 (1-§6) Topic: Lawyer-Accountant Relationship.

Digest: Lawyer-accountant relaticnship

Modified (by implication) must be such as to avoid

by #206 -
unauthorized practice of law
Overruled (in part) by a lay agency, division of fees
by 494 for legal services with non-

lawyers, or lawyer holding himselirf
out as engaged in dual practice.

Canons: Former Canons 27, 33, 34, 35, 47

The Committee on Professional Ethics of the New York State Bar Association
approves A.B.A. Ethics Opinions No. 297 and 305 taken together. The
complete text of both opinions is set forth below.

LAWYER-ACCOUNTANT RELATIONSHIP ~ OPINION NO. 297 of ABRA ETHICS COMMITTEE
(February 24, 1961)

The Cowmittee is asked o ex ress its ini v 3
quostions. D opinlon on the following

1. Uhen a lawyer becoimes a resulap employee” of et
. nes oS yee of a firm of public
accountants on a salaried basis, what work can he do in thé cougse of
this eimployment without violating Canons 47 and 359

2, When a publiic accountant is a regular employee of i
‘ : . . . a firm of
lavyErs on 2 salaried basis and his employment is fog the purpose of
do%nu acgountxng_work foxr the law firm, will the firm of lawyers be
engaged in wetnical conduet because of such employment?
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3. Under what circumstances, if any, is it ethical for a law-
yer to form a partunership with a public accountanit?

I, Unéer what circuwastances, if any, is 1t ethical for a law-
yer who is also & public accountent to render voth legal and
accounting services?

This cowmittee has rendered {formal opinions in the past regarding
lawyer-accountant relationships {See Opinions 239, 269 and 272
Various informal opinions have also been written from time to time,
All previous rormal and informal opinions are superseded by this
opinion insoiar as they deal with the matters covered herein,

QULSTiON 1, Uhen a person becomes a lawyer he takes on a manile
that he cannot thereafter talie on or off as he plesses, Conduct in
which he engag ea whiceh involves the practice of law when engaged in
by lawyers must be in accordance with the ethical standards of the
profession if he is to retain his professional status. Lven though
a particular act;v;ty may be open to a layman, if such actzv:ty is
the practice of law when engased in by a lawyer, one who is a lawyer
cannot {ree himself oy the ethical restraints of the profession in
carrying on such activity merely by announcinz he is to be regarded
as a layman for Chis particular purpose,

Canon 47 provides as follows:

"No lawyer shall permit his professional services, or his name,
to be used in aid of, or to make possible, the unauthorized practice
of law by any lay agency, personal or corporate,”" ™

This Canon c¢learly prohibits any lawyer employed by a Tirm of
rublic accountants from aiding or making possible the practice of
law by such firm, UVhether particular conduct by the firm which the
lawyer is aiding or meiing possible is the unauthorized practice of
the law is a matver for the determination of the Standing Committee
on the Unautheorized Practice of the Law,

i or maling 90"“¢b1» e prectice of law by the
50, the lawyer will have violated Canon 47,

It iz proper fov the lanyer-¢adloyee Lo give 10531 advice o
nis loy cinloye on lesal noctters pursendl Lo the emaLoJcr if,
however, the legal advice given to the cmgLOJcr is %o enable the
enployer to perlorm seprvices for the owployerts clie nu, then such

Gi
8

advice may bhe aid
employcr and, 17

The fact that a firm of accountents may be able to perform a
particular service to 1%s clieanvs waided by any advice Iron a law-
yur vithout being onsased in the wsuthorized practice of law does
nov neccssa311y pfOuLCu the lﬁ'ver—bnoloyoe from a violation of
Canon 47 if he aids in the peviorimance of such service, Vhen the
advice o an employer to enable the latter to render a service to a
client, whether the lawyer~enployeec is aiding or making possible the
practice of law by the employer is to be judged, not on the basis of
the nature of Tthe conduct of thie emplioysr when he proceeds unaided
by a lawyer, but ratner on tne bagis of whether the advice given by
the lauyer-suployvee would involve the practice of law if given by nim
directly to the client.
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Canon 35 provides in part a8 follows:

"The professional services of a lawyer should not be controlled
or exploited Wy any lay agency, personal or corporate, which inter-
venes between client and lawyer, A lawyeris respensibilities and
qualificationa ave individual, e should aveid all relations which
direct the perlformance of his duties by or in the interest of such
intermediary. & lauyer's relation to his c¢lient should be personal,
and the responsinviliby should be direet to the elient,”

Vhen & lawyer-enmployee advises his lay employer in regard to a
matter pertalning to the aiffoirs on a client of the employer and the
giving ol sucih advice by the lawyer-employee directly to the client
would involve hiin in the practice of law, %he lawyer is proceeding in
violation of Canon 35 when lLie uses his employer as an intermediary,

CUESTION 2, The employment by a firm of lawyers of a public
accountant on a galaried basis {or the purpose of doing accounting
work for the lav firm in its practice of the law does not in and of
itzell result in the law firm being engaged in unethical conduch.

Canon 34 provides as follows:

"No division of fees for lezal services is proper, except with
another lawyer, Lased upon & division of services or responsibility,”

Canon 34 is uobl violated if the accountante-employee is paid a
regular salary computed without regard to fees collected for legal
services rendered to particular clients,

Obviously, this opinion has nothing to do with whether the
accountant-employee is acting properly in the llght of any governing
restiraints which may be applicable to him as an accountant.

QUESTION 3. Canon 33 provides in part as follows: Partnerships
between lavyvers and members of other professions or nonprofessional
persons should not be formed or permitted where any psart of the parte-
nership's einployment consists of the practice of law,"

The partnership!'s employment does consist of the practice of law
within the meaning of Canon 33 if the partnership furnishes services
which 1f rendered by one holding himself out as a lawyer would be
deemed the practice of law.

It would also be a clear violation of Canon 34 {quoted above)
for a lawyer-partner to divide fees for legal services with an
accountant-partner,

If the lawyer-accountant partnership's employment does not con-
8ist of the practice of law, within the meaning orf that term as used
in Canon 33, but the lawyer is alsc a partner in a distinet and sep=~
arate Iirm in wihlch all partners are lawyers and which separate firm
is practicing law, the lawyer is not violating Canons 33 and 34 by
his nembersnip in the lawyer-accountant firm, In such a case, how-
ever, it would seem inevitable that the lawyer 1s holding himself out
as qualiried to do accounting so far as the lawyer-accountant firm is
concerned and is holding himself out as also qualified to practice
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law as a result of his membership in the legal firm. It is a viola-
tion of Canon 27 for a lawyer to hold himself out as qualified to
practice both law and accounting. This point is also made in the
answer to Guestion 4. The fact that the holding out is at two sep~
arate places is not signiflcant, The Canon 27 because it constitutes
self-touting, and because the lawyer-accountant Iirm would almost
inevitably serve as a leeder to the lesal fipm,

QUESTION !, The person who is qualified as both a lawyer and an
accountant must clioose between holding himself out as a lawyer and
holding himself oub as an accountant, A48 stated in the answer to
Question 3, dual holding out is self-touting and a viclation of
Canon 27,

If he elects to hold himsell out as an accountant, he must not
practice law ox he will violate Canon 27 in that he will be using
his activity as an accountant to feed his law practice, In deter-
mining whether he is practicing law when he holds himself out only
as an accountant, the controlling Tactor is whether the activity
in question is one which would constiltute the practice or law when
engased in by one holding hiusell out as a lawyer,

If he elects to hold himself out as a lauvyer, he will not violate any
Canon of Ethics merely because in rendltion of legal services he
utilizes and applies accounting principles, It is not, of course,
within the Jjurisdiction of this Committee to determine whether in any
instance he is aeting contrary to the governing restraints applicable
to him as an accountant,

ABA ETHICS COMMITTEE FORMAL OPINIQN 305
{March 22, 196J})

Lavwyer-Accountant Relationship, Althouph a persen gualified
as toth a lawyer and an accountant must choonse between nold-
Ing himgelf out as a lawyer and holding himself out as an
aecountant, the mere fact that a person gualirled and holding
himsell out asg an accountant has also been licensed to
pracvice law should not in itself bar him from engaging in
all the actlvities Thalt an accountant may -lawfully engage In.

Canons 35, 47
Opinlons 225, 239, 297

The committee has received some inguiries regarding
Formal Opinion 297, In that opinien it i1s sald that a person
who 1s gualified as both a lawyer and an accountant must
choose between holding himsgelf out as a lawyer and holding
himself out as an accountant; and that one who 1s a lawyer
cannot free himsell of the ethical restralnts of the profess-
lon in cardying on an activity whieh constitubes the practice
of law merely by announcing that he 13 to be regarded as a
layman for this particular purpose, However, the merc fact
that he has been licensed to practice law should not by
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i1tself bar him from engaging in all the activities that an
ascountant may lawfully engage in, Obviously Opinion 297

is not applicable (1) where there is an integrated bar in the
state where the lawyer-accountant resides but in which he
does not maintain his membership by current payment of dues;
and {2) where the lawyer-accountant, though llecensed to
practice in one state, is 1iving in another state where he
1s not licensed to practice, The same situation should
maintain where he has been licensed to practice law in the
state where he resides, if he actually does not practice
law, has no law office, does not represent himself to anyone
as engaged in the practice of the law and does not by his
acts leave the inference that he is engaged in the practilce
of law or prepared to engage in 1t., The Committee has taken
this view of the matter, even though 1t may be somewhat 1n
the nature of dictum, in Opinion No. 225, where it 1s said:

"f a lawyer 13 to participate in such
activities he must withdraw from the practice
of law and refrain from holding himself out
as a lawyer."

The right of a licensed attorney to "withdraw from the
active practice of the law and refraln from holding himselfl
out as a lawyer 1s also referred to in Opinion 239.

The Commilttee has held that one who is licensed to
practice law, not engaged in the practice of law, but who is
practicing as an accountant, may properly belong to the
Amerlcan Bar Association since membership ls open to all
those who are "licensed to practice law" anywhere in the
United States, Such membershilp, therefore, does not con-
stitute a holding out that the person 1s practlcing law,
Membership in state and local assoclatlons could be in a
different category, slhce membership in such assoclations
where the lawyer-accountant resided might give rise to an
inference that he 1s holding himself out as a lawyer in
the state op locallty.

urthermore, in statlng broadly in the opinion that
"the controlling factor is whether the activity in question
13 one whilch would constitute the practice of law when
engaged in by one holding himself out as a lawyer," it was
not intended to preclude certified publle accountants who
are also lawyers but are holding themselves out only as
accountants from engaglng In activities permitted under
the Statement of Principles heretofore approved by the
American Bar Association, the National Conference of Lawyers
and Certified Public Accountants and the Council of the
American Institute of Accountants.




