


 

 

NEW YORK STATE BAR ASSOCIATION 

ENVIRONMENTAL LAW SECTION 

 

COMMENTS ON DER-30 

REAL PROPERTY ELIGIBILITY OPINIONS  

FOR THE BROWNFIELD CLEANUP PROGRAM 

 

The Environmental Law Section of the New York State Bar Association respectfully submits the 

following comments on the November 4, 2009 draft of DER Program Policy DER-30, Real 

Property Eligibility Opinions for the Brownfield Cleanup Program (Draft Policy). 

 

The Section commends the New York Department of Environmental Conservation (DEC or the 

Department) for its willingness to issue early opinions on site eligibility to participate in the 

Brownfield Cleanup Program (BCP) for sites in Brownfield Opportunity Areas (BOAs) or BOA 

study areas.  As the Draft Policy correctly notes [¶ III], DEC’s goal of promoting the 

revitalization of brownfield sites is facilitated “by providing the certainty and predictability that 

developers need in making investment decisions.”   

 

That goal can be most effectively advanced by a process that is informal, quick, and non-

bureaucratic; that does not entail significant transaction costs; and that provides real certainty for 

the parties involved in the request and the BOA community.  However, a number of aspects of 

the Draft Policy appear to undercut this goal, including the following: 

 

1.  The opinion that DEC renders under the Draft Policy is “non-binding” [¶ V.E.(1)] and does 

not represent a final agency determination.  [¶ V.E.(4)].  On the other hand, ¶ V.E.(1) provides 

that “[t]he opinion can be relied upon only to the extent….”[emphasis added], suggesting that 

there are indeed circumstances under which the parties can rely on opinions rendered under the 

Draft Policy.  DEC should clarify the extent, if any, that site owners, developers and the BOA 

community can actually rely on such opinions. 

 

2.  If a DEC opinion under the Draft Policy is neither binding nor a final agency decision, it 

appears likely that the statutorily-prescribed process for application and DEC decision-making as 

set forth in ECL §27-1407 must be followed for sites subject to the Draft Policy, even though the 

very same issues may have been previously considered by the DEC in rendering its informal 

opinion.  DEC should clarify the relationship between the decision-making process under the 

Draft Policy and under ECL §27-1407.  For example, does a positive decision on eligibility 

create at least a presumption that may be rebutted in the course of the formal application 

process?  If both processes must be followed for sites considered under the Policy, DEC should 

make every effort to prevent the second, formal decision-making process under ECL §27-1407 

from being a time-consuming and redundant “do-over.”  For example, a public notice and 

comment period with respect to site eligibility should not have to take place twice for the same 

project.   

 

3.  The time periods required for DEC to render its “informal opinion” under the Draft Policy 

are, anomalously, longer than the ones prescribed by the Brownfield Cleanup Act for DEC’s 

formal, legally-binding opinions.  Under the Draft Policy, DEC is to provide notice to the 



 

 

requestor that its application is complete with 30 days of receipt [¶ V.A.(5)], as compared to ten 

days under the Act.  ECL §27-1407(3).  DEC will use “best efforts” to issue an eligibility 

opinion under the Draft Policy within 60 days of receipt of a complete request [¶ V.B.(1)], 

compared to 45 days under the statute.  ECL §27-1407(6).  These time periods should be 

adjusted to be consistent with, if not shorter than, those prescribed under the Act.  

 

4.  The Draft Policy requires more information to be submitted as to certain issues than is 

required for formal eligibility determinations under the Act, including, significantly, a completed 

Phase II Environmental Site Assessment [¶ V.A.(4)(e)].  The Act includes as eligible sites those 

having either known or suspected contamination.  Moreover, one major purpose of an early 

determination should be to allow requestors to obtain assurances of eligibility before committing 

the substantial resources necessary to perform a Phase II.  DEC should be willing to accept the 

results of a Phase I or other evidence short of a complete Phase II in making the informal 

determinations contemplated by the Draft Policy. 

 

5.  The expiration of opinion letters after one year [¶ V.B.(4)] is likely too short a development  

window for many projects, given the lengthy lead time required for brownfield projects under 

current market conditions, and given the fact that the opinion is non-binding, subject to the 

formal application process and subject to revision due to “subsequent changes in material facts or 

site conditions” (see ¶ V.E(1)), it is unclear why a expiration date is needed.  

 

6.  DEC’s reservation of rights to decline to issue an opinion where “all parties involved are not 

sufficiently identified and described” [¶ V.C(4)] appears unnecessary, since the opinion covers 

only eligibility of the site and not of the parties themselves.  See ¶ V.E.(2). 

 

7.  DEC’s reservation of rights to use information outside the request in rendering an opinion [¶ 

V.B.2] is problematical unless the requestor has an opportunity to review and respond to such 

other information.  Similarly, DEC should commit to advising a requestor of any alleged 

deficiencies and allowing it to supplement its application accordingly before denying a request 

for an opinion pursuant to ¶V.C. 

 

8.  DEC’s reservation of rights to deny a request as being “not in the public interest” [¶ V.C.(6)] 

is troublesome unless the phrase can be defined and guidance given to the regulated community 

as to how this standard will be applied. 

 

* * * * 

 

The Environmental Law Section appreciates the opportunity to comment on DEC’s draft DER 

Program Policy DER-30, Real Property Eligibility Opinions for the Brownfield Cleanup 

Program.  Such a Policy can be a useful tool to assist owners, site developers and the BOA 

community in cleaning up brownfield sites, bringing them back to productive use, and 

revitalizing the neighborhoods in which they are located.  We believe that DEC’s incorporation 

of the clarifications and modifications recommended above can make the Draft Policy even more 

effective in achieving these important goals.   

 




