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l. EXECUTIVE SUMMARY
A. Overview

Increasingly, policy makers and the media have urged reconsideration of the size of our
prison population and examination of alternatives to incarceration, particularly for those
convicted of less serious offenses. Many, including Governor Cuomo, have urged or taken
actions designed to address issues facing individuals re-entering the community after
incarceration.® Thus, it is a particularly appropriate time to examine the re-entry into society of
adults and young people post-arrest or post-incarceration.

The underlying rationales for this report's recommendations are: (1) confinement often
increases the likelihood of recidivism by leaving unaddressed or exacerbating a person's
identifiable problem areas; whereas (2) a coordinated, systematic and quickly undertaken effort
to identify and focus on these problem areas is likely to diminish recidivism considerably.

Assessments of programs discussed herein generally find that successful programs "pay
for themselves.” The cost of re-incarceration and the cost to victims of recidivism are far greater
than the cost of providing the programs described in this report.

To put this in perspective, in New York State about 54,000 individuals are currently
incarcerated.” New York's average annual cost of incarceration is $60,000 per individual.®
Every year, about 24,000 individuals are released from state prisons and more than 100,000 are
released from local jails back into the community,* but within 3 years thereafter, two-thirds of
them are rearrested, and over 40 percent are again incarcerated® (most often for economically
driven crimes).’

Of particular note are Governor Andrew M. Cuomo's twelve executive orders, announced on September 21,
2015, based on recommendations of the Council on Community Re-Entry and Reintegration. These orders seek
to reduce barriers for individuals with criminal convictions. We also note that on September 28, 2015, the New
York City Bar Association issued a report and announced the formation of a Task Force on Mass Incarceration.
2 N.Y. State Dep't of Corrections and Cmty. Supervision ("DOCCS"), Under Custody Report: Profile of Under
Custody Population as of January 1, 2014,
http://www.doccs.ny.gov/Research/Reports/2014/UnderCustody_Report_2014.pdf.

¥ N.Y. State Div. of the Budget, Investing In What Works: "Pay for Success" in New York State 1 (2014),
https://www.budget.ny.gov/contract/ICPFS/PFSFactSheet_0314.pdf.

*  DOCCS, Admissions and Releases, Calendar Year 2014,
http://www.doccs.ny.gov/Research/Reports/2015/Admissions_and_Releases_2014.pdf. (last accessed
December 8, 2015)

® E. Ann Carson, U.S. Dep't of Justice, Prisoners in 2013 at 3 (2014),

http://www.bjs.gov/content/pub/pdf/p13.pdf. (Last accessed December 8, 2015)

Nathan James, Cong. Research Serv., RL34287, Offender Re-entry: Correctional Statistics, Reintegration into

the Community, and Recidivism 2-7 (2015), http://fas.org/sgp/crs/misc/RL34287.pdf.
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1. Assessing and Coordinating Individualized Needs Beginning with Arrest

There is increased awareness that coordinated attention must be paid long before their
eligibility for release, to the approximately 24,000" prison inmates who are released each year.
The growing consensus, both in New York and elsewhere, is that individualized assessments of
each person who may enter a prison, a jail or a juvenile placement in an institutional facility
should occur at the earliest time possible, beginning if possible with the person's arrest. There is
an equally strong emerging consensus that planning for virtually all such people's eventual
release should begin as soon as an individualized assessment is completed.

Thus, a person's individual needs in specific areas should be assessed and begin to be
addressed in a coordinated way early during confinement. The nature of the needs will vary
from person to person, but will often involve education, the ability to secure jobs for which the
person may become well-suited by the time of re-entry, the availability of affordable housing
located near suitable transportation to appropriate jobs, treatment for substance and alcohol
abuse and for mental disabilities, as well as general medical care. At the same time, attention
must be focused on lining up available financial services and on eliminating or greatly altering
financial obstacles.

To the extent that during confinement a person's individualized areas for potential
improvement are dealt with in a pro-active way, the person will be less likely to have his or her
existing "problem areas™ exacerbated or joined by additional "problem areas" while in custody.
Experience has amply demonstrated the dangers of inattention to such “problem areas™ and of
poorly conceived or implemented programs intended to focus on them.

2. Importance of Temporary Community Opportunities as Release Nears

Throughout confinement and as potential release from confinement approaches, programs
that provide confined people with temporary opportunities in the community often enhance the
likelihood of successful re-entry. These programs have significantly increased in number,
programmatic variety and geographic scope, but they are subject to potential short-sighted
budgetary reductions. New York's prosecutors oppose reductions in such programs that they
have played a leading role in introducing and implementing.

3. Coordinated Attention to Address Post-Release Challenges

Similarly, creating and increasing efforts to help those who have returned to society from
confinement have the potential — and often the reality — of greatly enhancing the returnees'
chances of success. This is especially true where all efforts affecting an individual are
coordinated and anticipated prior to release in the ways noted above. Particularly intriguing are
programs that give financial incentives to employers that provide jobs to returnees — such as the
Department of Corrections and Community Supervision ("DOCCS") Work for Success program.

" N.Y. State Div. of the Budget, Investing In What Works: "Pay for Success" in New York State, supra note 3.
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4. Exacerbation of Collateral Consequences of Convictions/Juvenile Offense
Findings Based on False Social Media/Internet Posts

Such initiatives can, in part, help to alleviate the post-release collateral consequences of
having been convicted of crimes or found responsible for juvenile offenses. These consequences
for those convicted of adult crimes were discussed in depth in the 2006 report of the New York
State Bar Association's ("Association™) Special Committee on Collateral Consequences of
Criminal Convictions. The policies that the Association adopted in 2006 upon consideration of
that report, and similar policies addressing those found to have committed juvenile offenses
deserve greatly increased support.

But it also must be recognized that collateral consequences extend beyond those imposed
by law. As discussed in detail below, private actors, such as prospective landlords and
employers, vastly increase collateral consequences by denying housing and jobs to people they
think have either committed such offenses or have been at some point accused of having done so.
It has long been counter-productive to have extra-legal penalties when there are actual
convictions or (for juvenile offenders) findings of responsibility. It is even more unfair and
prejudicial when landlords, employers and others discriminate on the basis of mere accusations,
or on accounts in social media or on the Internet that are often based on distorted or inaccurate
accounts from anonymous sources. The increased availability of electronic mechanisms for
disseminating false or misleading "information" has greatly exacerbated the problems described
in the 2006 report.

5. Growth of Programs Designed to Avoid Convictions/Juvenile Offenses and
Formal Accusations or Arrests

All the factors discussed above have been positively affected by the development of
another, countervailing trend: the growth of innovative programs designed to avoid de jure
collateral consequences as well as confinement's tendency to worsen and add to the number of a
person's deficits in such areas as education, employability, mental and medical health, housing
and financial supports. These innovative programs, which this report refers to as diversion
programs, take various forms, but a few goals are common to most or all of them.

Common to virtually all such programs is the chance to avoid a conviction or a juvenile
offense finding. Many such programs, implemented particularly at the police department level,
provide the opportunity to avoid ending up with an arrest record — even if social media or the
Internet may still mention an arrest that has subsequently been expunged. And a vital aspect of
most such programs is an inter-disciplinary effort to address the areas in a person's life that — if
not addressed effectively — create a likelihood of future crimes or juvenile offenses.

In this respect, diversion programs are similar in their focus to the most effective post-
confinement programs. Ideally, measurable successes with particular types of diversion programs
will become recognized and justify these programs' expansion. In the meantime, we call
attention in the first chapter of the report to many examples of diversion programs — while
devoting the remaining chapters to the vast majority of people for whom diversion programs do
not presently provide a means of avoiding confinement.
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B. Summary of Principal Recommendations

The following is a list, with relatively brief explanations, of our principal
recommendations. The various sections of the Report provide further bases for these
explanations, and make some additional recommendations. The principal recommendations are
presented in the order of the chapters of the report.

1. Provide sufficient funding for diversion programs and offer expanded
diversion programs at the pre-charge, pre-trial and trial phases.

Such programs include street-level crisis intervention, problem-solving courts,
and co-location with or immediate diversion to behavioral health services,
substance abuse treatment, housing and employment community providers, or
educational programs.

2. Start pre-release planning at the time of arrest, and accelerate it no less than
180 days before the anticipated release date.

After the ongoing pre-release planning, there should be, no later than 180 days
prior to a person's anticipated release, an increased collaborative effort, involving
prison management officials, parole officers, community resources and other key
actors in improving the prospects for successful re-entry. Such efforts should
include, for example, the ability to apply for Safety Net Assistance and
Supplemental Security Income benefits, before release.

3. Adopt and implement the notice and relief provisions of the Uniform
Collateral Consequences of Conviction Act (""UCCCA™"), drafted by the
National Conference of Commissioners of Uniform State Laws to provide a
more individualized assessment of the application of collateral consequences
to a specific re-entrant.®

4. Expand and refine the following programs, related to employment: proven
temporary release programs and apprenticeship programs; computer and
vocational programs that meet market demand; Work for Success (under which
parole officers help make appropriate job referrals and employers who hire re-
entrants get tax credits and access to federal bonding); and expand Ban the Box
(the "Box™" being a question on job application forms asking about prior arrests or
convictions) statutes statewide and apply them to private and public employers;
banning the Box from application forms does not preclude employers before
making final decisions on new hires from complying with statutory limitations.

& The UCCCA would make collateral consequences proportionate to the underlying crime and would permit
individualized exceptions with proof of rehabilitation. It is an effort to make collateral consequences somewhat
proportional to the underlying crime. As last amended in 2010, it can be found at
http://www.uniformlaws.org/shared/docs/collateral_consequences/uccca_final_10.pdf. (Last accessed December

8, 2015)



5. Implement the following programs, related to education: use education as an
alternative to incarceration; improve and expand in-facility education programs;
and restore Tuition Assistance Program eligibility during incarceration; and adopt
a 'ban the box" statute with regard to college applications.

6. Implement the following policies, related to housing: permit public housing
authorities to use discretion and individualized assessment, using the best
analytical tools available to them; permit construction of private single room
occupancy apartments; limit private landlords’ discretion to reject or evict tenants
solely based on a history of conviction(s) to those cases in which the conviction(s)
are substantially related to public safety; eradicate dangerous boarding houses or
"three-quarter™ houses, and begin a statewide re-entry supportive housing
program similar to FUSE, which provides people at high risk of homelessness
with job training, mental health and drug rehabilitation treatment, and other
services tailored to their particular needs.

7. Implement the following policies and practices, related to medical care:
convene a focus group to assess medical care delivery in the state prison system;
increase professional contacts between correctional and community medical care
staff; increase oversight of state prison medical care; and create an effective case
management system to ensure continuity of care during transitions.

8. Implement the following policies and practices, related to mental health care:
Create sufficient capacity to provide integrated substance abuse and mental health
treatment programs to people in state custody in a timely manner; monitor
Olmstead implementation for people with mental health needs in state custody to
assure appropriate accommodations are provided to facilitate parole and
successful re-entry (see discussion in Section I11); and create effective parole
supervision plans that provide support and services addressing known recidivism
risk factors and assure adequate mental health treatment.

9. With regard to juveniles: improve coordination between local school systems
and the justice systems; ensure that facilities where juveniles are placed or
sentenced are all "registered schools," and provide high school equivalency
degree programs for eligible students; expand the Close to Home Program
(keeping youths within or relatively close to their families); expand and provide
appropriate funding for the Adolescent Diversion Program (with specialized court
parts focusing on 16 and 17 year-old defendants); and provide regularized
funding, through statutory authority, to Youth Courts.

1. DIVERSION PROGRAMS

Diversion programs have been developed in large part due to the recognition that a
criminal conviction, either for a felony or misdemeanor, and sometimes an arrest, can trigger
significant collateral consequences, which are particularly damaging to an individual's ability to



pursue employment.® A diversion program, when successful with regard to an individual,
provides an alternative to jail and prison and can avert or annul a criminal conviction — and
sometimes lead to the person not having an arrest on record.

This success, when achieved, is often due to a diversion program's focus on an
individual's particular needs, such as to drug or alcohol dependency, mental or medical heath
issues, or lack of social services or economic supports. If the individual satisfies the program's
requirements, (s)he may avoid prosecution, a conviction or sometimes even a permanent record
of having been arrested.'?

Diversion programs are being implemented by three types of institutions in the criminal
justice system: police, prosecution, and specialized trial-level courts.** Similar programs are
being introduced with regard to alleged juvenile offenses, as discussed in chapter IX below.

A Programs Implemented with Substantial Involvement of Police Departments

Diversion involving the police can include (1) street-level crisis intervention, (2) co-
location with or immediate diversion to behavioral health services, substance abuse treatment,
and housing and employment community providers*? or (3) a pre-booking program. With regard
to those believed to have mental illness, there may be specialized strategies in which mental
health professionals provide on-site and telephone consultation to officers in the field, or they
coordinate with mobile mental health crisis teams.*®

Street-level crisis intervention may involve, as in Madison, Wisconsin, crisis intervention
teams, "with self-selected and specially trained officers available to respond to situations in
which mental illness may be a contributing factor."** Another example is the Los Angeles Police
Department's mental evaluation unit, the largest mental health policing program of its kind in the
nation. That program's 61 police officers and 28 county mental health workers provide crisis
intervention when people with mental illness come into contact with police.*

Ctr. For Health and Justice at TASC, No Entry: A National Survey Of Criminal Justice Diversion Programs

and Initiatives 2, 8 (2013),

http://wwwz2.centerforhealthandjustice.org/sites/wwwz2.centerforhealthandjustice.org/files/publications/CHJ%20

Diversion%20Report_web.pdf (Last accessed December 8, 2015)

See id. at 5 ("'the economic realities of managing and supervising this enormous population have prompted even

the most ardent supporters of tough-on-crime policies to consider more cost-efficient alternatives in effectively

and safely addressing the intersection of crime and behavioral health problems"); id. at 11-12.

Ctr. for Health and Justice at TASC, No Entry: A National Survey Of Criminal Justice Diversion Programs and

Initiatives 5, 11-12 (2013),

http://wwwz2.centerforhealthandjustice.org/sites/wwwz2.centerforhealthandjustice.org/files/publications/CHJ%20

Diversion%20Report_web.pdf (last accessed December 8, 2015)

2 ]d. at 11.

B Frank Sirotich, The Criminal Justice Outcomes of Jail Diversion Programs for Persons with Mental IlIness: A
Review of the Evidence, 37 J. Am. Acad. Psychiatry L. 461, 462-63 (2009).

' 1d. at 12, 14.

5 Stephanie O'Neill, LA Police Unit Intervenes To Get Mentally 11l Treatment, Not Jail Time, (July 4, 2015),

http://www.npr.org/sections/health-shots/2015/07/04/419443253/1a-police-unit-intervenes-to-get-mentally-ill-

treatment-instead-of-jail (Last accessed December 8, 2015).
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The second type of police diversion model is exemplified by the Law Enforcement
Assisted Diversion ("LEAD") in Seattle, Washington, in which law enforcement diverts low-
level drug and prostitution offenders into community-based treatment and support services,
including housing, healthcare, job training, treatment and mental health support, instead of
processing them through traditional criminal justice system avenues.'® As stated on April 15,
2015, evaluations have found a decrease in re-arrest rates for LEAD participants by up to 60%,
when compared with individuals who were arrested and prosecuted as usual.*’

New York City plans to implement what may be a combination of the first and second
approaches discussed above. New York City contemplates expanded training for police officers
to enable better behavioral recognition of mental illness and substance abuse, and creating
diversion drop-off centers that will provide a link to long-term care and offer crisis beds for
short-term stays.™®

The third type of police diversion model, a pre-booking program, empowers individual
law enforcement officer to screen and assess whether the person arrested but not yet booked
meets certain eligibility requirements for diversion, such as that what is allegedly involved is a
minor offense. Once people are enrolled in a pre-booking program, each individual would be
given access to mental health, substance abuse treatment, employment training or opportunity,
housing and/or Medicaid.

B. Programs Implemented with Substantial Involvement of Prosecutors’ Offices

Prosecutor-led programs are often justified as resulting in reduced recidivism, avoidance
of criminal convictions that makes finding gainful employment difficult (and thus can lead to
recidivism)™ and allowing the criminal justice system to avoid the high costs associated with
jailing non-violent offenders in already overcrowded prisons, and thus — in combination with
reducing recidivism — paying for themselves. In particular, prosecutor-led programs have been
found to decrease the likelihood of substance abuse and to deal with mental health issues more
effectively than regular prosecutions.?

One example of a New York pretrial diversion program involving the prosecutor's office
—and others — is the Drug Treatment Alternative-to-Prison ("DTAP") that was developed in 1990

6 Law Enforcement Assisted Diversion, About LEAD, http:/leadkingcounty.org/about/. (Last accessed

December 8, 2015) See also Ctr. for Health and Justice at TASC, supra note 11, at 13-14.

Collins, Susan E., Clifasefi, Seema L. & Lonczak, Heather S., Summary of ‘LEAD Program Evaluation:
Recidivism Report' (2015), http://leadkingcounty.org/lead-evaluation/. (Last accessed December 8, 2015)

City of New York Mayor Bill de Blasio, Mayor's Task Fork on Behavioral Health and Criminal Justice System,
Action Plan 11 (2014), http://www1.nyc.gov/assets/criminaljustice/downloads/pdf/annual-report-complete.pdf.
(last accessed December 8, 2015)

Council on Crime and Justice (2003), Review of Operation de Novo's Adult Diversion Program: June 1999-
June 2001 (2001); Catherine Camilletti, U.S. Dep't of Justice, Pretrial Diversion Programs: Research Summary
(2010).

Catherine Camilletti, Pretrial Diversion Programs: Research Summary, Bureau of Justice Assistance, U.S.
Department of Justice (Oct. 2010), https://www.bja.gov/Publications/PretrialDiversionResearchSummary.pdf.
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in Kings County and by 1999 existed in all five New York City boroughs and Nassau County. *
And starting in 2003, 16 other counties implemented, based in district attorneys' offices, the
Road to Recovery/Structured Treatment to Enhance Public Safety (“STEPS") program.?

The benefits of such diversion programs typically outweigh the costs of supplying
additional assistant district attorneys (ADAS) to oversee the programs. This is the case in New
York even in less-well-staffed upstate district attorney offices. While an upstate district
attorney's offices must find money in its budget to hire/retain one or more ADAS to administer
the program and continue to keep the program innovative, this cost is offset by the reductions in
recidivism and applicable criminal justice savings.

In a 2009 letter to then-Governor David Paterson, all 62 New York State District
Attorneys expressed concern over proposed budget cuts eliminating funding for the STEPS
program.?® They urged the Governor to reconsider because a DA's "commitment of resources
and attention to the program" helped to get offenders into treatment earlier and "...save
substantial criminal justice resources." The letter pointed out that 11 of the 16 counties
receiving this funding, 11 had fewer than 25 ADAs and 5 had fewer than 10 ADAs — making it
difficult to "take the lead in innovative programs designed to create alternatives to incarceration:
for "drug abusing offenders."*?®> The letter said that supplying additional ADAs to upstate New
York for these diversion programs could help DA's offices to develop important collaborations in
their areas, provide sufficient incentive for offenders to complete their programs and help
offenders receive the support they need instead of lengthy, costly prison sentences.?

The Manhattan Arraignment Diversion Project (MAP) and the Milwaukee County
Treatment Alternatives and Diversion ("TAD") both target those with alcohol or drug abuse
problems. Participants who complete the TAD program are nine times less likely to be admitted
to state prison than defendants who do not participate.?” A similar diversion program in
Hennepin County, Minnesota decreased recidivism to 6% from 40%.%

There are two types of TAD projects. The first type is described above. The other type is
the adult drug court model (which falls within type of model discussed in part C, below). Under
this model, after a non-violent offender has been convicted of a crime, the judge makes a
sentencing recommendation.?® The court then offers an offender the choice of entering a

212009 Drug Law Change 2014 Update, http://www.criminaljustice.ny.gov/drug-law-reform/documents/dIr-

s update-report-may-2014.pdf, at 9. (Last accessed December 8, 2015)
Id.

2 |etter to the Honorable David A. Paterson from the District Attorneys Association of the State of New York,
Jan. 7, 2009, http://www.daasny.com/wp-content/uploads/2014/08/2009-DAASNY -Request-to-Refund-Road-
to-Recovery-STEPS-Donovan.pdf. (Last accessed December 16, 2015)

2.
B .
% .

27 Ctr. for Health and Justice at TASC, supra note 11, at 19.

% Ctr. for Health and Justice at TASC, supra note 11, at 17. Additional New York specific diversion programs
can be found at Ctr. for Health and Justice at TASC, supra note 11, at Appendix A, at 52-53.
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mandatory treatment program and complying with other court ordered requirements, in return for
which the judge will not impose the sentencing recommendations.

The Wisconsin Department of Justice reported that the original seven TAD projects had
averted a total of 231,533 incarceration days.*

C. Court Programs

Problem-solving or specialty courts® typically include a diversion component.®* Such
courts typically address mental illness, addiction or other needs of those who have been charged
with a crime and offer behavioral health care in lieu of conviction and incarceration. Such
diversion typically results in cost savings for the state and reduces recidivism.*

Since October 7, 2009, CPL Article 216 has given New York State judges the discretion
to order any drug-involved offender charged with certain drug offenses and some property
crimes into substance abuse diversion programs.®* The defendant may request the court to order
an alcohol and substance abuse evaluation at any time prior to the plea of guilty or trial, which
may be used by either the defendant or prosecutor in a hearing on the issue of whether the
defendant should be offered alcohol or substance abuse treatment.*® An agreement between the
court and the defendant may provide terms for disposition upon successful completion, such
dismissal of the indictment.*® Note that per CPL Article 216 the district attorney's consent is no
longer needed for participation in drug courts (which had existed in most New York counties
prior to the effective date of CPL Article 216).

An evaluation published in 2014 found the following about the impact of the 2009 drug
law reforms: comparing those participating in drug courts in 2010 with similar offenders who
had been sentenced to prison in 2008, the study "showed that drug court participants had
significantly lower recidivism rates than similarly situated offenders who were sentenced to
prison.” The same pattern was found with regard to any kind of new arrest and regarding those
new arrests for felonies. "These results are consistent with extensive prior research on the
effectiveness of drug courts in reducing recidivism."*’

30
Id.

%1 problem-solving courts were established over two decades ago by the New York State Unified Court System to
help judges and court staff better respond to the needs of litigants and the community. Problem Solving Courts
Overview, http://www.nycourts.gov/COURTS/problem_solving/index.shtml (last updated July 30, 2014).

2 National Association of Pretrial Service Agencies, Promising Practices in Pretrial Diversion, 26,
https://netforumpro.com/public/temp/Clientimages/NAPSA/20b9d126-60bd-421a-bchf-1d12da015947.pdf.
(Last accessed December 16, 2015)

¥ NACDL, America's Problem-Solving Courts: The Criminal Costs of Treatment and the Case for Reform,
https://www.nacdl.org/WorkArea/DownloadAsset.aspx?id=20217. (Last accessed December 8, 2015)
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% A Quick Guide to Rockefeller Drug Law Reform 2009, New York State Association of Criminal Defense
Lawyers, http://www.communityalternatives.org/pdf/GuideToRockReform09.pdf. (Last accessed December 9,
2015
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72009 Drug Law Change 2014 Update, supra note 21, at 12.
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Similar results have been found elsewhere. A five-year study of 23 adult drug courts in
Vermont found that participants were less likely to experience relapse and reported less criminal
activity within the 18 months following their participation in the drug court program.®®

An example of a somewhat similar program is the Vermont Court Diversion Program, in
which the State's Attorney refers individuals who have been charged with a crime to a
community-based program that provides alternative, individually-designed programs for each
alleged offender. These programs are run by non-profit agencies that receive funding from the
Vermont Attorney General to provide the services. Successful completion of the alternative
program allows the offender the opportunity to make amends for the alleged crime, avoid a
criminal conviction, have the case dismissed and have its record sealed.* Participation is
voluntary but requires admitting responsibility for one's alleged actions and meeting with a board
of community volunteers to complete a contract "designed to repair the harm done to the victim
and the larger community, and address underlying factors in the individual's life that contributed
to the crime."*

In a similar program in Multnomah County Community Court in Oregon, participants
plead guilty and are sentenced to community services and social services.** The program is
designed for those charged with misdemeanors such as theft, prostitution, public drinking and
trespass.*” Participants receive social services, such as health care, food assistance, access to
shelter and clothing and drug and alcohol assessments.*® Successful completion of the program
results in dismissal of the charges.**

At least two of New York's federal district courts have begun diversion programs. The
first to do so was the Eastern District of New York, whose Pretrial Opportunity Program (POP)
involving a drug court started in 2012.* POP relies on heavy involvement from the judge and
from the defendant's pretrial services officer and treatment provider.*® Many participants plead
guilty before entering the program but the proceedings are postponed for one year while they go

% Shelli B. Rossman et al., Urban Inst., The Multi-Site Adult Drug Court Evaluation: The Impact of Drug Courts

(2011),

http://www.nadcp.org/sites/default/files/nadcp/Multisite%20Adult%20Drug%20Court%20Evaluation%20-

%20NADCP.pdf. (Last accessed December 9, 2015)

Vermont Court Diversion, Court Diversion, http://vtcourtdiversion.org/court-diversion/. See also Ctr. for

w Health and Justice at TASC, supra note 11, at 25.
Id.

1 Multnomah County District Attorney, Community Court, http://mcda.us/index.php/community-initiatives-
special-programs/community-court/. (Last accessed December 9, 2015) See also Ctr. for Health and Justice at
TASC, supra note 11, at 26.
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 Alternatives to Incarceration in the Eastern District of New York: The Pretrial Opportunity Program and The

Special Options Services Program, First Report 3 (Apr. 2014),
https://img.nyed.uscourts.gov/files/local_rulessEDNY-TWOYEARREPORT-ATI_Programs_April-2014.pdf
(Last accessed December 9, 2015)
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through the program.*’ The Eastern District also has initiated a Special Options Services
Programs, aimed at young offenders.

An August 17, 2015, report evaluating these programs as of January 31, 2015, found that
19 of the 57 participants had successfully completed their pretrial supervision — with more than
50% getting sentences not including imprisonment and about 25% getting an agreement to
deferred prosecution and dismissal.*® Although 8 participants were not afforded relief, mostly
due to re-arrests or technical errors, the other 30 remained in the programs. The report found
that the Eastern District had saved over $2.1 million through the programs.*®

On August 27, 2015, the New York Law Journal reported that the Southern District of
New York, in view of the success of the Eastern District's programs and similar programs in
other federal district courts, had begun a pilot program, entitled the Young Adult Opportunity
Program. Under the program, about 12 people (intended to be between 18 to 25 years old but
perhaps including some over 25) would be in 12-18 month program in which they would be able
to get employment, counseling and treatment. Those who finish the program successfully could
get shorter sentences, a reduction or referral of charges, or outright dismissals. A district judge
and a magistrate judge, and the court's Pretrial Services Officer will agree with each participant
on particularized goals. The judges will determine whether a person has met the goals, and
District Judge Ronnie Abrams will impose sentence after the prosecution decides whether to
reduce or defer or dismiss charges Judge Abrams said that in the future, the court might expand
this program of possible work with another group of offenders.*

Furthermore, the advent of specialty courts for custom-track prosecutions has been a
significant advancement in New York's criminal justice system. The past several years have
seen the establishment of Human Trafficking Courts, Veterans Courts, Youth Courts, Adolescent
Diversion Courts, Treatment Courts, Community Courts, Felony Drug Courts, and Mental
Health Courts, to name but a few. Undoubtedly, the state court system is moving towards
customized case resolutions — a positive direction. However, it must not be forgotten that, to
achieve the "specialized attention" mandated by the specialized courts, additional dedicated
personnel are required. Moreover, the defense function must be similarly expanded and properly
funded in order for these specialized courts to be successful.

D. Assessments of Certain New York Diversion Programs

The 2012 Alternatives to Incarceration ("ATI") Annual Report prepared by the New York
State Division of Criminal Justice Services (DCJS) found that ATI programs funded by the

7 Id. at8.

8 Alternatives to Incarceration in the Eastern District of New York: The Pretrial Opportunity Program and The
Special Options Services Program, Second Report 19-20 (Aug. 2015),
https://img.nyed.uscourts.gov/files/local_rules/ATI.LEDNY_.SecondReport.Aug2015.pdf. (Last accessed
December 9, 2015)

9.

% SDNY Young Adult Opportunity Program (Aug. 17, 2015),
http://nysd.uscourts.gov/docs/SDNY %20Y oung%20Adult%200pportunity%20Program.pdf. (Last accessed
December 9, 2015)
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State's Office of Probation and Correction Alternatives were providing critical services to New
York's criminal justice system by providing cost effective programs that were reducing
recidivism and overreliance on incarceration, and promoting public safety.>* Data from the
Community Service Programs indicated an 84.6% successful completion rate for the ATI
programs. The Pretrial Services Programs reported 31,066 releases with an overall Failure to
Appear Rate of 2.8%. The Specialized Drug and Alcohol Service Programs reported 9,876
individuals placed in programs, with 70.9% completing them. The Defender Based Advocacy
programs, which develop and submit plans specific to each defendant to identify and avoid
unnecessary use of incarceration, prepared 2,256 individualized client specific plans, of which
2,045 were accepted by the Courts. Finally, TASC Model Programs reported 3,481 — i.e. 81.4%
-- successful completions.

E. Software Systems' Potential Use in Implementing Diversion Programs

A software system would help in implementing the various diversion programs available
in the state—particularly if the software system includes information about analyses of how well
particular programs have been working. Implementation of a non-complex software referral
system would aid law enforcement, prosecutors and judges to provide alleged offenders with
reliable mental, medical and social assistance.®® An automated software system would list all the
social service agencies in the geographic area available to help treat the arrestee.*®

For example, the prosecutor and defense counsel (with the consent of the judge) could
refer an arrestee to the appropriate social service agency at time of arraignment. This would
enable the defendant to start getting the needed help on an immediate, same-day basis.
Conditions could be put in place such that if the defendant worked with the social service
organization for a defined period of time (e.g., 180 days), the criminal charges would be dropped
and the individual could live without the threat of arrest or incarceration.>

F. Diversion Recommendations
o Implement police-led, prosecutor-led/involved and court diversion programs
o At the police-led phase, there should be street-level crisis intervention teams and

programs that facilitate immediate diversion to behavioral health services. This
will entail efforts to reduce pressure on police officers to make bookings, plus
trainings as to how to identify the treatment needs of individuals.

1 New York State Division of Criminal Justice Services (DCJS), Statistics/Reports,

http://www.criminaljustice.ny.gov/opca/pdfs/ati2008-2010final.pdf (last accessed December 9, 2015).
Improving Outcomes Through Better Data Tracking: The Use of Technology in Problem-Solving Courts and
Beyond, Center for Court Innovation New York,
o http://www.courtinnovation.org/sites/default/files/FutureTrends1.pdf. (Last accessed December 9, 2015)
Id.
% Ctr. for Health and Justice at TASC, supra note 11, at 5; See also, Bureau of Justice Assistance, U. S.
Department of Justice, Pretrial Diversion Programs: Research Summary,
https://www.bja.gov/Publications/PretrialDiversionResearchSummary.pdf. (Last accessed December 9, 2015)
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o With regard to prosecutor led/involved programs, there should be synergy
between the prosecuting attorney and pretrial services to defer prosecution, refer
individuals to "sentences™ of community service or educational programs, set
individualized conditions for success and failure in the diversion program and
provide for judicial supervision, if necessary.

. Courts should apply deferred adjudication or sentencing, implement
multidisciplinary staffing (to meet the needs of those with substance abuse or
mental health issues) and refer to community service more often — to reduce
recidivism and allow for rehabilitation as the best practice.

o A software system should be implemented to populate social or treatment
programs in real time.

I1l.  PROGRAMS IN ANTICIPATION OF RE-ENTRY
A When Re-Entry's Consideration Should Begin

Typically, programs designed to enhance the prospects for successful re-entry begin in
the latter stages of incarceration, and are substantially but inadequately enhanced shortly prior to
release. This timeline is ill-suited to achieving meaningful and successful reintegration because
it fails to deal with an individual's particularized needs early on and, further, provides inadequate
time to form connections that will maximize the likelihood of successful re-entry.

Instead, individualized consideration of re-entry should begin prior to actual
incarceration, at the moment of arrest if possible, and programs consistent with that
consideration should begin as soon as possible after incarceration begins. Accordingly,
individuals should be evaluated by skilled social workers prior to or during entry into prison or
jail to determine not only their health and mental care needs but also their educational,
employment-related training and future housing needs. "This assessment should form the
foundation for services provided while the inmate is in prison or jail and shape discharge
planning and services provided after release.">®

This front-loading of assessment and of re-entry related programs should provide cost
benefits. For example, screening those incarcerated individuals who are capable of finding jobs
without remedial employment-related training — and sometimes with different types of
programs,®® such as college educational classes — is more efficient.>” Assessments in this regard
may be enhanced by surveying people who have already re-entered about whether they are
working, how they gained employment and what barriers to employment they experienced. Job

market trends should also be analyzed.
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More basically, providing early and personalized assessments will limit costs by
matching individuals with the programs most likely to meet their well-defined individual needs.

One area warranting special consideration involves DOCCS' in-person therapeutic
communities, which place participating offenders in residential units. The therapeutic
communities are supposed to provide treatment and support systems that ultimately help
incarcerated individuals to develop the social and cognitive skills necessary for successful re-
entry. However, with low budgets, such units have inadequate resources and a diminished
ability to accomplish their goals.®® This is particularly unfortunate, since research shows that
recidivism is lowered by effective in-custody therapeutic communities and cognitive-behavioral
drug treatment.*

Similarly, vocational education, such as carpentry, construction and plumbing, can be
provided successfully for suitable incarcerated people, but New York's current vocational
training programs have low funding and are not aligned with individualized abilities and needs.

Most fundamentally, there must be a seamless link with community resources while an
individual is incarcerated. This will strengthen community ties that are crucial for facilitating
successful re-entry and reducing recidivism. The two most important types of community
connections are personal community connections, including family, friends and other support
systems, and resource connections, including employment assistance, housing and access to
basic needs.®® Community-based programs can be most effective in promoting these connections
when they make frequent visits to the individual and coordinate family and non-family
communications. A Minnesota Department of Corrections study found that people who have
regular visits while incarcerated are 25% less likely to recidivate." That 25% increases
dramatically when visits are from close relatives or friends.®?

Community-based programs can help people who are eventually going to be released —
particularly when release is to occur fairly soon — to navigate the various barriers to housing and
employment by surveying housing and employment opportunities and preparing for such
opportunities prior to release. Community-based resources may also provide a safe, structured
environment for housing people re-entering their communities.®® For example, the Gemeinschaft
House, a 60-bed re-entry program for non-violent offenders with substance abuse problems,

8 Mental Health Program Descriptions, New York State Dept. of Corrections & Community Supervision, Bureau

of Mental Health (July 15, 2011), http://www.op.nysed.gov/surveys/mhpsw/doccs-att6.pdf.

Re-entry Policy Council, "Second Chance Act," June 24, 2009, https://csgjusticecenter.org/nrrc/projects/second-
chance-act/.

Paige Paulson, The Role of Community Based Programs in Reducing Recidivism in Ex-Offenders, Masters of
Saocial Work Clinical Research Papers, Paper 247 (2013),
http://sophia.stkate.edu/cgi/viewcontent.cgi?article=1249&context=msw_papers. (Last accessed December 9,
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contracts with the Virginia Department of Corrections to provide various re-entry programs and
becomes a bridge between imprisonment and functioning well in the community.

B. The Importance of Short-term, Supervised Release Programs

Short-term, supervised release programs allow incarcerated individuals to learn
marketable skills and build bonds with possible future employers. This can result in permanent
employment that enhances economic and job growth while reducing recidivism and
strengthening communities.

DOCCS has a temporary release program for work in which inmates are allowed to leave
a facility for up to 14 hours in any day to work at a job in the community or gain on-the-job
training. Such work-release programs have been very successful in other pilot programs such as
those in Maryland or Minnesota,®* where studies showed a significant increase in the odds that
the participants will find a job, increase the total hours they work and earn higher total wages.®
Another study showed that release programs produced cost avoidance/revenue enhancement
benefits of about $1.26 million overall or $700 per participant.®® These benefits include savings
from early releases, income taxes paid from employment and lower recidivism.

However, despite the demonstrated re-entry and cost/benefit enhancements of short-term,
temporary supervised release programs, New York's approval percentage for applications for
such programs is extremely low. For example, in 2011, DOCCS had 23,467 applications for the
release program, of which only 121 were approved. That was about a 0.5% approval rate. In
2012, this approval rate dropped to 0.4% -- with only 96 of 22,936 applications being approved.
For alcohol and substance treatment temporary release programs, only 228 of 6,685 applications
were approved in 2011, about a 3.4% approval rate.®” The approval rate for alcohol and
substance treatment temporarily release also declined in 2012, to 2.89%.% The extent any of
these programs release the individual near his or her home depends on how long the release may
be. The shorter the release, for example for 14 hours, the more likely the individual will be
released to employers near the prison, rather than his or her returning neighborhood.

8 Grant Duwe, An outcome evaluation of a prison work release program estimating its effects on recidivism,

employment, and cost avoidance, Criminal Justice Policy Review 1, 19 (2014),
http://cjp.sagepub.com/content/early/2014/03/10/0887403414524590.full.pdf+html. (Last accessed December 9,
2015)
Valerie A. Clark, Predicting Two Types of Recidivism Among Newly Released Prisoners: First Addresses as
"Launch Pads" for Recidivism or Reentry Success, CRIME & DELINQUENCY, Nov. 12, 2014,
http://cad.sagepub.com/content/early/2014/11/11/0011128714555760.abstract.
Grant Duwe, supra note 64.
Temporary Release Program 2011 Annual Report, Department of Corrections and Community Supervision,
o (2011), http://www.doccs.ny.gov/Research/Reports/2012/TempReleaseProgram2011.pdf.
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C. When Release Time Approaches: Integrated Plan for Re-entry Into
Community, Including Temporary Activities in the Community

Effective planning for releases that are expected to occur fairly soon involves a
collaborative effort between prison management officials and parole officers, along with
community resources and other key stakeholders. This process should begin in earnest at a
minimum of 180 days prior to projected release and involves a shift in primary focus to
individual community preparedness.®® Attention to an incarcerated individual's transition from
incarceration to the community is crucial in ensuring that the individual has the support of
information and contacts to access necessary community resources — which should include
experienced in-the-field contacts.™

These efforts can be enhanced by mentoring from released individuals who have
successfully maneuvered through re-entry's many challenges. Such individuals can be contact
persons for those in the prison system, particularly those soon to be released. Contacts made
before the individual is released can enhance the soon-to-be-released inmate's planning for and
structuring of re-entry.

Effecting planning in the period when release is approaching draws upon the
assessments, resources and relationships developed during the individual's incarceration. It is
particularly enhanced when it fills a potential gap in responsibility that may result from prison
management viewing themselves as not being responsible for an incarcerated individual's well-
being once the individual is no longer in custody and post-release supervision agencies viewing
themselves as not being responsible until an incarcerated individual arrives in a field office after
release.

The key components of an effective plan for an approaching release typically include (i)
meeting basic needs including housing, transportation, clothing and food, financial resources,
and identification/important documents, (ii) employment and education, (iii) health and mental
health care (as appropriate) and (iv) support systems.”* The actual planning for approaching
releases in correctional facilities across the country varies from mere checklists to detailed,
thoughtful programs.

Finally, every plan for an approaching release should have a post-release component that
encompasses various types of actions designed to ensure optimization of the plan's effectiveness.

% Pre-Release Planning and Reentry Process, http://www.ok.gov/doc/documents/op060901.pdf. (Last accessed

December 9, 2015)
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™ Nancy La Vigne, Elizabeth Davies & Tobi Palmer, Release Planning for Successful Reentry: A Guide for
Corrections, Service Providers, and Community Groups, Urban Institute (2008),
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/411767-Release-Planning-for-Successful-
Reentry.PDF. (Last accessed December 9, 2015)
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D. Timing of Benefits Applications
1. Safety Net Assistance

Individuals released from incarceration may be eligible for Safety Net Assistance (SNA),
a New York State public assistance program for adults who do not live with children. Someone
who applies for SNA cannot receive benefits for 45 days after applying. This waiting period can
prove problematic for soon-to-be-released individuals because an application made while
incarcerated can be denied because the person's needs are at that time being met in prison or jail.
This can lead to people waiting until being released to apply for SNA, and consequently
enduring the 45-day waiting period without these necessary financial resources.

In response to this issue, the Office of Temporary and Disability Assistance (OTDA)
issued an Informational Letter stating that public assistance applications from those imprisoned
should be accepted 45 days before their release date so that benefits can begin on the date of
release.’” However, the OTDA says that its Information Letter merely presents a non-binding
option to local Social Services Districts. While some counties have adopted the Informational
Letter recommendation, other counties either refuse to allow currently incarcerated individuals to
apply for benefits or deny their applications due to their not currently facing financial need.

2. Supplemental Security Income

Supplemental Security Income (SSI) is a joint federal and state government program that
pays for basic necessities including food, clothing and shelter for elderly and disabled individuals
based on financial need. Because SSI does not utilize Social Security funds, SSI does not have
the same work-credit requirements as Social Security benefits. This makes SSI a particularly
important resource for soon-to-be-released individuals who have not met Social Security work-
credit requirements while incarcerated.

The application process for SSI is quite long and can take between 12 and 18 months to
complete. Incarcerated individuals may begin applying for SSI benefits 90 days before their
release dates. It is critical that steps be taken to assure that possibly eligible individuals submit
SSlI applications as close to 90 days before release as possible.” This is particularly significant
in view of the large and growing elderly prison population.

For example, Wisconsin has a program that funds civil legal programs to establish SSI or
Social Security disability benefits for individuals who are going to be released from state prison.
This permits the newly released individual to get access to income supports and medical

2 Susan C. Antos & McGregor Smyth, Public Benefits: Statutory Application Delays & Medicaid, Greater

Upstate Law Project, Inc., (Mar. 31, 2005), https://www.nycourts.gov/ip/partnersinjustice/medicaid.pdf (Last
accessed December 9, 2015)

Benefits Available to Paroling and Discharging Inmates, Prison Law Office, (Revised Aug. 2011),
http://www.prisonlaw.com/pdfs/BenefitsLetter,Aug2011.pdf (Last accessed December 9, 2015)
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coverage. The project is called the Disabled Offenders Economic Security Project ("DOES").”
The Wisconsin Department of Corrections contracts with Legal Action of Wisconsin to
administer the DOES Project, which serves inmates with serious mental health issues and/or
developmental disabilities in 14 state prisons. Wisconsin Department of Corrections social
workers, medical staff, and corrections staff screen and refer these particular inmates to Legal
Action lawyers some six to nine months before the inmates are scheduled for release. LAW
attorneys then schedule a visit at the prison, and if an inmate agrees to be represented, LAW
attorneys act as their authorized representatives and submit SSD and/or SSI applications (as well
as retirement applications, if applicable) to SSA.” Other parts of the DOES Project assists
inmates in applying for and obtaining health insurance, Food Share (i.e., food stamp benefits),
housing assistance, and employment and training programs. The vast majority of the SSI and
SSD applications submitted by DOES attorneys are initially approved by SSA. Approval rates
are far higher than the national average. Of the 660 applications approved between 2010 and
2014, some 600 SSD and SSI were approved or reinstated upon initial application. Another