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NEW YORK STATE BAR ASSOCIATION 

LAWYER ASSISTANCE COMMITTEE 

MODEL POLICY 

 

 

 

PREAMBLE 

 

The New York State Bar Association is committed to assisting individuals in the legal 

profession who are dealing with impairment issues that affect performance on the job, whether 

caused by alcohol, drugs, other addictive behaviors, depression or other mental health conditions.  

 

The NYSBA Lawyer Assistance Committee has drafted the following Model Policy for 

adoption by law firms/legal departments throughout New York State, with the following 

assumptions:   that early intervention and treatment are fundamental goals, and that adoption of 

the policy will help to maintain the integrity of the legal profession and the viability of the [law 

firm/legal department], while protecting clients.    

 

Each law firm/legal department may tailor the policy for its purposes, taking into 

consideration such factors as size, resources and practice setting.  The policy is best used to 

augment broader policies that cover work conduct, disciplinary procedures, paid leave and health 

insurance benefits.  It should be adopted subject to the regulations of the Family Medical Leave 

Act, ABA, New York State Human Rights Law, and applicable collective bargaining 

agreements. 

 

 

MODEL POLICY for LAW FIRMS/LEGAL DEPARTMENTS  

ADDRESSING IMPAIRMENT 

 

 

I. DEFINING THE PROBLEM 

 

Impairment of a legal professional adversely affects not only that the individual’s well-

being, but it also directly and adversely affects the [law firm’s/legal department’s] ability to 

provide the highest quality legal services to its clients and may lead to professional liability, 

violations of ethical obligations, professional discipline, a loss of public reputation and criminal 

prosecution.  The chief contributors to impairment of legal professionals are clinical depression 

and other mental health conditions, dependency on drugs and alcohol, and other addictive 

behaviors.  

 

II. POLICY STATEMENT 

 

It is the policy of this [firm/legal department] that impairment of [law firm/legal 

department] legal professionals is inconsistent with its mission.  
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Further, it is the policy of this [law firm/legal department] that impaired legal 

professionals are in need of assistance and treatment, and that early identification and 

intervention will provide the greatest hope of overcoming such impairment. This [law firm/legal 

department] recognizes that impairment is not a moral failing.  

 

The purpose of this policy is to encourage self-identification, self-referral, referral, 

treatment and recovery. The [law firm/legal department], consistent with applicable law and the 

Rules of Professional Conduct, will not tolerate unlawful discrimination against a legal 

professional who has availed himself or herself of the [law firm’s/legal department’s] resources, 

as further set forth in this policy. 

 

The [law firm/legal department] shall provide a copy of this policy to all employees and 

legal professionals. 

 

III.  WHO IS COVERED 

 

This policy applies to all [law firm/legal department] legal professionals, including, but 

not limited to, partners and managing attorneys, associates, and paralegals, subject to any 

applicable collective bargaining agreement. 

 

The [law firm/legal department] will assist and support legal professionals who 

voluntarily seek help for impairment or who are directed, as a result of a work performance 

evaluation,  to seek help for impairment.  The [law firm/legal department] will permit impaired 

legal professionals to use paid time off, be placed on a leave of absence, be referred for treatment 

or otherwise provide accommodations as required by law and permitted  consistent with [law 

firm/legal department] leave policies. 

 

IV. PROFESSIONAL RESPONSIBILITY  

 

It is the responsibility of all legal professionals of this [law firm/legal department] to 

provide the highest quality legal services to its clients. Impairment due to the use of alcohol or 

drugs or due to mental health conditions can lead to potential incompetence and/or misconduct 

which compromises the [law firm/legal department]’s ability to service its clients in accordance 

with this responsibility. 

 

Attendance and work performance of legal professionals of this [law firm/legal 

department] will be evaluated. 

o Frequent lateness, absenteeism, failure to be on time for meetings and other 

attendance issues will not be tolerated. 

o Failure to meet deadlines, failure to timely return phone calls will not be tolerated 

o Disrespect for, or mistreatment of, staff or colleagues will not be tolerated.  

 

If attendance or work performance issues or behaviors are being caused by impairment, 
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this [law firm/legal department] encourages self-referral or referral to its EAP (employee 

assistance program) or to the New York State Bar Association Lawyer Assistance Program (See, 

Article VII, below), as appropriate, prior to the initiation of [law firm/legal department] 

disciplinary action if possible and appropriate.  Legal professionals of the [law firm/legal 

department] who fail or refuse to avail themselves of the opportunity to seek and follow through 

on treatment will be subject to internal discipline, up to and including possible termination. 

 

While a legal professional may have a desire to assist another legal professional with an 

impairment avoid the consequences of his or her conduct, an attorney is nonetheless obligated 

under appropriate circumstances to report wrongful conduct of fellow attorneys pursuant to Rule 

8.3 of the NY Rules of Professional Conduct (effective April 1, 2009), a portion of which is 

attached for reference.  (See, also, N.Y. State 822.) 

 

V. CONFIDENTIALITY 

 

To the extent possible, this [law firm/legal department] will endeavor to maintain the 

confidentiality of a legal professional who has self-referred, or who has been referred, to 

available resources for evaluation and treatment.  Please be advised that certain matters may not 

remain confidential (e.g., a threat to harm yourself or others, future criminal conduct, child 

abuse), but every attempt will be made to keep a legal professional’s personal issues confidential.  

 

The [law firm/legal department] will designate an appropriate person or persons to assist 

the impaired legal professional with issues of insurance coverage, payment for treatment and 

covering client matters during treatment, as necessary, and compliance with Return to Work 

agreements.  (See, Article IX, below).  Cooperation in all such matters is required, and failure to 

cooperate may result in [law firm/legal department] discipline, up to and including possible 

termination. 

 

VI. EDUCATION 

 

The [law firm/legal department] is dedicated to providing continuing education and 

training to all legal professionals in relation to implementation of this and all policies as well as 

education related to work/life balance, stress reduction and other such topics that can support 

outstanding work performance and continuing success of the [law firm/legal department]’s 

mission.  

 

VII. AVAILABLE RESOURCES 

 

[Law firm/legal department]  

 

Contact: Call (e.g. NAME at x 6021) for information about this policy, its 

administration and for a confidential referral if appropriate. 
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Referral or Self-referral to Employee Assistance Program: if applicable, insert 

information about the [law firm/legal department]’s health insurance carrier’s Employee 

Assistance Program -- e.g. 

Our law firm health insurance policy includes access to an Employee Assistance 

Program for the purpose of self-referral or referral of individuals and their co-

workers who are impaired, their families. We encourage you to contact the EAP.  

EAP is a confidential service provided at no cost to covered employees and others 

who are affected by impairment. 

 

Referral or Self-referral to Lawyer Assistance Program: The New York State Bar 

Association maintains a statewide confidential Helpline at 1-800-255-0569.  The NYSBA LAP 

provides confidential assistance, including but not limited to, relevant information about 

impairment, identification of appropriate assessment providers, and assistance in intervention 

planning, assistance in identifying potential treatment providers and resources for impaired 

attorneys and CLE. 

 

Confidential communications between a legal professional and a Lawyer Assistance 

Program are deemed privileged. Section 499 of the Judiciary Law (as amended by Chapter 327 

of the Laws of 1993 and as amended thereafter) provides the following: 

 

1. Confidential Information Privileged.  The confidential relations and 

communications between a member or authorized agent of a lawyer assistance 

committee sponsored by a state or local bar association and any person, firm or 

corporation communicating with such a committee, its members or authorized 

agents shall be deemed to be privileged on the same basis as those provided by 

law between attorney and client. Such privileges may be waived only by the 

person, firm or corporation that has furnished the information to the committee. 

 

2. Immunity from Liability.  Any person, firm or corporation in good faith providing 

information to, or in any other way participating in the affairs of, any of the 

committees referred to in subdivision one of this section shall be immune from 

civil liability that might otherwise result by reason of such conduct. For the 

purpose of any proceeding, the good faith of any such person, firm or corporation 

shall be presumed. 

 

VIII. PROHIBITIONS/CONSEQUENCES 

 

Legal professionals are prohibited from on-the-job impairment from alcohol or controlled 

substances. Any individual who distributes, sells, attempts to sell, transfer, possess or purchase 

any illegal substance while at work or while performing in a work-related capacity may be 

subjected to internal [law firm\legal department] disciplinary action including termination, 

and/or civil penalties and criminal penalties if appropriate.   
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[The law firm/legal department can add to this paragraph particular items relevant to the 

law firm/legal department] 

 

IX. RETURN TO WORK AGREEMENTS 

 

The [law firm/legal department] may require a legal professional (who has self-referred 

or who has been referred for treatment) to execute a Return to Work agreement. 

 

If a legal professional -- prior to being subjected to professional disciplinary action or 

where internal disciplinary action has been held in abeyance during the pendency of treatment -- 

engages in appropriate treatment, he or she may be required to execute a Return to Work 

Agreement prior to returning to work. 

 

Such Return to Work Agreement will include: 

▪ verification of the legal professional’s participation in a treatment program, 

▪ the legal professional’s commitment to maintain the prescribed regimen for 

continued wellness, to adhere to the firm’s code of conduct and professional 

responsibility, and to participate in aftercare,  

▪ a commitment to undergo drug or alcohol testing if appropriate, 

▪ authorization by the legal professional to appropriate firm representatives to 

discuss compliance with the foregoing requirement, but limited to a need-to-know 

basis [and] while maintaining privacy particularly with respect to medical records,  

▪ an acknowledgement that a violation of the Return to Work Agreement will result 

in immediate sanctions.   

 

(A sample agreement is attached). 
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APPENDIX A 

 

22 NYCRR Part 1200 – NY Rules of Professional Conduct (effective April 1, 2009) 

 

Rule 8.3 Reporting Professional Misconduct 

 

(a) A lawyer who knows that another lawyer has committed a violation of the Rules 

of Professional Conduct that raises a substantial question as to that lawyer’s 

honesty, trustworthiness or fitness as a lawyer shall report such knowledge to a 

tribunal or other authority empowered to investigate or act upon such violation. 

 

(b) A lawyer who possesses knowledge or evidence concerning another lawyer or a 

judge shall not fail to respond to a lawful demand for information from a tribunal 

or other authority empowered to investigate or act upon such conduct. 

 

(c) This Rules does not require disclosure of: 

 

(1) Information otherwise protected by Rule 1.6; or 

 

(2) Information gained by a lawyer or judge while participating in a bona fide 

lawyer assistance program. 

 

 

Rule 8.4  Misconduct 

 

A lawyer or law firm shall not: 

 

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist 

or induce another to do so, or do so through the acts of another; 

 

(b) engage in illegal conduct that adversely reflects on the lawyer’s honesty, 

trustworthiness or fitness as a lawyer; 

 

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 

 

(d) engage in conduct that is prejudicial to the administration of justice; 

 

(e) state or imply an ability: 

 

(1)  to influence improperly or upon irrelevant grounds any tribunal, legislative 

body or public official; or 
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(2) to achieve results using means that violate these Rules or other law; 

 

(f)  knowingly assist a judge or judicial officer in conduct that is a violation of 

applicable rules of judicial conduct or other law; 

 

(g) unlawfully discriminate in the practice of law, including in hiring, promoting or 

otherwise determining conditions of employment on the basis of age, race, creed, 

color, national origin, sex, disability, marital status or sexual orientation. Where 

there is a tribunal with jurisdiction to hear a complaint, if timely brought, other 

than a Department Disciplinary Committee, a complaint based on unlawful 

discrimination shall be brought before such tribunal in the first instance. A 

certified copy of a determination by such a tribunal, which has become final and 

enforceable and as to which the right to judicial or appellate review has been 

exhausted, finding that the lawyer has engaged in an unlawful discriminatory 

practice shall constitute prima facie evidence of professional misconduct in a 

disciplinary proceeding; or 

 

(h) engage in any other conduct that adversely reflects on the lawyer’s fitness as a 

lawyer. 
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APPENDIX B 

 

SAMPLE:  TREATMENT AND RETURN TO WORK AGREEMENT 

 

By signing this agreement I accept and agree to the following terms and conditions which 

will govern my [continued employment with/association with] and my return to work with [law 

firm/law department]. 

 

I. TREATMENT 

 

I acknowledge that my work performance and/or behavior have resulted in the need for 

intervention and have provided a basis for disciplinary action, up to and including the 

termination of my employment (or:  define nature of relationship with the [law firm/legal 

department].  As a consequence, and in order to avoid the termination of my 

employment/expulsion from the [law firm/legal department]), I voluntarily accept the terms of 

this agreement. 

 

1. I agree to submit to an immediate evaluation by a health care professional of 

the [law firm/legal department]’s selection or approval. 

2. I agree to follow all treatment and aftercare recommendations by that health 

care professional or treatment program. 

3. I understand that I am responsible for all costs associated with the treatment 

program to the extent they are not covered by insurance. 

4. I will authorize regular progress reports to be made to the [law firm/legal 

department] during treatment (tailor to specific consent). 

 

II. RETURN TO WORK 

 

Clearance for my return to work will be determined by my health care provider and the 

employer. 

 

Upon my return to work, I agree to abide by the [law firm/legal department]’s policy 

regarding attendance and work performance, and I agree that my failure to do so may result in 

disciplinary action up to and including termination/expulsion from the [law firm/legal 

department]. 

 

Upon my return to work, I agree to review treatment and/or aftercare requirements with 

the designated [law firm/legal department] representative [on a need to know basis], and I agree 

to strictly comply with such treatment and aftercare requirements.  My failure to do so may result 

in disciplinary action up to and including termination/expulsion for the [law firm/legal 

department]. 
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I will ensure that, within an established time frame, my health care provider will submit 

regular progress reports to the designated representative at [law firm/legal department] until my 

treatment is complete, upon which the health care provider will submit a summary report. 

 

I agree to abide by all standards of professionalism, behavior and performance required 

of legal professionals at the [law firm/legal department], including but not limited to, those set 

out in its policy and procedure manual. 

 

I agree that this agreement does not guarantee my employment, position or compensation 

for any period of time.  I understand and acknowledge that strict adherence to these terms and 

conditions are a requirement of my continued work with the [law firm/legal department] and that 

any violation of the terms of this agreement (including its incorporated standards) may result in 

[law firm/legal department] disciplinary action, up to and including my immediate 

termination/expulsion. 

 

By my signature below I confirm that I have reviewed and considered these terms and 

accept them voluntarily as a constructive part of my recovery.  I also acknowledge that these 

terms are being provided to me as an alternate to the termination of my employment/affiliation.  I 

understand that I may withdraw my consent at any time during the term of this agreement, but 

acknowledge that withdrawing my consent is a voluntary termination of my employment 

(consent to my expulsion from the firm). 

 

 

Signature #1 (at the time of intervention): 

 

 

Signature #2 (upon return to work, and incorporating aftercare recommendations)   


