
1 
 

NEW YORK STATE BAR ASSOCIATION 
COMMERCIAL AND FEDERAL LITIGATION SECTION 

COMMENT ON PRIVILEGE LOG PRACTICE1 
 

SUMMARY 
 
The Discovery Subcommittee of the Judicial Conference Advisory Committee on Civil Rules has 
requested comments on possible rule changes to address any difficulties in complying with Federal 
Rule of Civil Procedure 26(b)(5)(A) concerning privilege logs. The invitation includes a request for 
comments regarding: (1) problems under the current rule; and (2) possible rule changes to solve 
the problems. The Commercial and Federal Litigation Section of the New York State Bar Association 
(the “Section”) recommends that the Rule be revised to (1) allow for flexibility in the form and 
content of privilege logs depending on the needs of the parties in a particular case; (2) express a 
preference for metadata privilege logs,2 categorical privilege logs,3 or some other reasonable 
variation thereof rather than document-by-document privilege logs; and (3) detail the type of 
information that should typically be presented in the privilege log. This comment was prepared by 
the Section’s Committee on eDiscovery and Committee on Federal Procedure. 
 

COMMENT  
 
I. OVERVIEW 

 
The Section is comprised of a cross-section of practitioners, including members in the private and 
public sectors; solo practitioners; and members of small, mid-size, and large law firms, who 
actively litigate in state and federal courts in New York and adjacent states, and in national and 
international forums. It includes legal professionals familiar with the rapidly advancing 
development of electronic discovery law and practice. Thus, in offering the following comment, 
the Section is drawing on a broad range of experience.  
 
A common complaint in both state and federal complex commercial litigation is that document-
by-document privilege logs, which in some cases may have hundreds of thousands of entries, are 
both time consuming and expensive and can be a frequent subject of discovery disputes.  On the 
other hand, in relatively straightforward, run-of-the-mill cases, document-by-document privilege 
logs may impose little burden to prepare.  In many states, including New York, local rules address 
privilege logs at the federal and state court levels. As the amount of electronically stored 
information (“ESI”) exchanged in litigation continues to rise and implicate more modern 
communication platforms, the cost and complexity associated with preparing privilege logs will 
also continue to increase.  It is not uncommon for the total cost of producing a document-by-
document privilege log—which many courts have read the Federal Rules to require—to dwarf its 
                                                             
1 Opinions expressed in this memorandum are those of the Section and do not represent the opinions of the New York 
State Bar Association unless and until the memorandum has been adopted by the Association’s House of Delegates 
or Executive Committee. 
2 A metadata privilege log is a log consisting of certain electronically generated metadata fields for fully or partially 
withheld documents.  
3 A categorical privilege log is a log consisting of information about certain categories of fully or partially withheld 
documents. This may also include electronically generated metadata fields for the categories of documents identified 
on the log.  
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value to the recipient, particularly where the expense is a significant percentage of the amount in 
dispute. 
 
There are multiple challenges in properly preparing a privilege log in accordance with Fed. R. Civ. 
P. 26(b)(5)(A) (“Rule 26(b)(5)(A)”).  Parties asserting a privilege must provide sufficient detail 
for requesting parties to fairly assess the validity of a privilege claim without divulging so much 
detail that the asserted privilege is deemed waived.  Moreover, it is not always entirely clear what 
information in a privilege log actually assists an adversary in properly assessing the validity of a 
privilege claim.  For example, even if a party provides the date and parties privy to a 
communication, without divulging the actual contents of the communication, it may be not be 
possible to ascertain whether the actual communication at issue is, in fact, privileged.  In addition, 
the preparation of privilege logs is often time-consuming and, consequently, prohibitively 
expensive.  Even where advanced technologies purport to be able to automatically generate 
privilege logs, the reality is that—absent party agreement on purely metadata-driven logging—the 
output of those technologies invariably requires extensive review, cleanup, and supplementation 
before being suitable for production, largely offsetting any cost savings they might promise.  The 
Section, therefore, supports revision of Rule 26(b)(5)(A) to reduce litigation costs and burden in a 
reasonable manner while at the same time ensuring that any claim of privilege can still be 
effectively evaluated by the requesting party.   
   
While metadata or categorical privilege logs in complex cases involving significant volumes of 
ESI may make sense, these logs may not be necessary where the volume of ESI is negligible.  
Therefore, whether ESI is voluminous enough to call for a metadata or categorical log, as opposed 
to a document-by-document log, should be examined on a case-by-case basis.    
 
Considering the challenges with crafting compliant privilege logs, the Section recommends 
clarifying in the Federal Rules that there is no presumption that document-by-document logs must 
be used.  Instead, the Federal Rules should allow for flexibility in the form and content of privilege 
logs depending on the needs of the parties in a particular case. This approach would consider the 
respective resources of the parties and the amount in controversy, and would be consistent with 
the principles of proportionality that have become overwhelmingly important with the influx of 
ESI discovery.  
 
Modifications to Rule 26(b)(5)(A) should permit litigants to meaningfully document claims of 
privilege while avoiding time-consuming and unduly granular document-by-document privilege 
logs.  In “large document” cases, alternative methods of privilege log creation can provide all the 
information necessary to the parties and the court in a manner proportional to the size and scope 
of the individual case.  As the Advisory Committee Notes to Rule 26 stated as part of the 1993 
amendments: 
 

The rule does not attempt to define for each case what information must be provided 
when a party asserts a claim of privilege or work product protection.  Details 
concerning time, persons, general subject matter, etc., may be appropriate if 
only a few items are withheld, but may be unduly burdensome when 
voluminous documents are claimed to be privileged or protected, particularly 
if the items can be described by categories” (emphasis added). 
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Nearly three decades later, this prescient observation has become more apposite than ever.  While 
manually generated, document-by-document privilege logs may be necessary in some cases, they 
may also become the subject of discovery sideshows used by unscrupulous parties to delay or gain 
a tactical advantage. With the proliferation of data sources and expansion in volume of ESI, 
problems with document-by-document privilege logs will likely get worse without a reaffirmation 
of the role of proportionality in privilege logging. 
 
The Section’s views conform with a portion of the New York Commercial Division Rules.  In the 
Commercial Division of the New York Supreme Court, which is designed to resolve high-stakes, 
complex commercial litigation, Commercial Division Rule 11-b, 22 N.Y.C.R.R. § 202.70(g), Rule 
11-b(b), expresses a preference for categorical designations, and the parties are to meet and confer 
regarding the organization of the documents. Moreover, the Local Rules of the Southern and 
Eastern Districts of New York state that “[e]fficient means of providing information regarding 
claims of privilege are encouraged, and parties are encouraged to agree upon measures that further 
this end.” See SDNY/EDNY Local Civil Rule 26.2.  Further, the New Jersey Complex Business 
Litigation Program, which is modeled on the New York Supreme Court Commercial Division, has 
adopted a very similar rule to Commercial Division Rule 11-b.  See New Jersey Rules Governing 
Civil Practice in the Superior Court and Surrogate’s Court, Rule 4:104-5(c). 
 
At the outset, parties should meet and confer in a meaningful way about the scope of any privilege 
review, the manner in which privilege claims will be asserted, and what information should be 
included in a privilege log. The form and content of logs should be a topic in the parties’ 
discussions when formulating their discovery plan under Fed. R. Civ. P. 26(f)(3)(D). There may 
be disagreement as to what “categories” should be subject to or included in a categorical privilege 
log, which fields should be included in a metadata log, or whether certain categories of documents 
should be excluded from the logging requirement altogether. As noted in the suggested revisions 
below, this may be accomplished in part through amendments to Fed. R. Civ. P. 16(b)(3) and 
26(f)(3)(D) designed to encourage courts and parties to address privilege issues early in discovery.  
In many cases, especially in large, complex litigations, the parties may need to conduct multiple 
meet-and-confer sessions to reach consensus on a proportional mechanism for privilege assertion 
and to memorialize that agreement in a proposed order.   

 
Parties working cooperatively and focusing on the needs of the case can use a variety of 
standardized and creative methods to satisfy their Rule 26(b)(5) obligations. These techniques can 
be used separately or in combination when appropriate. Some potential cost-efficient alternatives 
to a full document-by-document privilege log, each of which could be described in greater depth 
in the Advisory Committee Notes accompanying revisions to Rule 26, include: 
 

• Categorical privilege logs using document categories agreed-upon by the parties, 
especially where more specific information is unnecessary to determine the 
privileged nature of the document, such as communications between the client and 
outside counsel after a litigation has been filed; 

• Metadata logs that provide basic information about documents (e.g., sender, 
recipients, date and time, and email subject) but that do not require customization; 
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• Document-by-document privilege logs limited to a certain subset of privileged 
documents, such as a statistically valid random sample or documents from key 
custodians; 

• Deferring privilege logs (especially in expedited cases) or requiring logs only for 
documents that are clawed back or involve third parties; or 

• With respect to redacted documents, including a field in the production load file 
identifying redacted documents, or providing a list of redacted documents by Bates 
number. 

While it may not be necessary to implement each of the above methods in all cases, the Advisory 
Committee Notes should encourage the parties to meet and confer early and as needed to consider 
alternatives to document-by-document privilege logs and to increase the level of attention on these 
issues throughout discovery. 
 
II. SUGGESTED REVISIONS (new language underlined in bold) 

The Section offers the following amendment to Rule 26(b)(5)(A):  

Rule 26(b)(5) Claiming Privilege or Protecting Trial-Preparation Materials. 
 
(A) Information Withheld. When a party withholds information otherwise 
discoverable by claiming that the information is privileged or subject to protection 
as trial-preparation material, the party must: 

(i) expressly make the claim; and 
(ii) describe the nature of the documents, communications, or tangible 
things not produced or disclosed—and do so in a manner proportional to 
the needs of the case and that, without revealing information itself 
privileged or protected, will enable other parties to assess the claim. 

 
In parallel to the suggested revision of Rule 26(b)(5(A), the Section recommends the following 
amendments to Rule 26(f)(3)(D) and Rule 16(b)(3): 

 
Rule 26(f)(3) Discovery Plan. A discovery plan must state the parties’ views and 
proposals on: 

    
(D) any issues about claims of privilege or of protection as trial-preparation 
materials, including the scope of privilege review, the nature and amount of 
information to be included in the privilege log, the applicability of cost-
effective privilege log variations, and—if the parties agree on a procedure to 
assert these claims after production—whether to ask the court to include their 
agreement in an order under Federal Rule of Evidence 502;  

    
Rule 16(b)(3) Scheduling. 

 
(3) Contents of the Order. 
(A) Required Contents. The scheduling order must limit the time to join other 
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parties, amend the pleadings, complete discovery, and file motions. 
(B) Permitted Contents. The scheduling order may: 

(i) modify the timing of disclosures under Rules 26(a) and 26(e)(1); 
(ii) modify the extent of discovery; 
(iii) provide for disclosure, discovery, or preservation of electronically 
stored information; 
(iv) define the scope of privilege review, the nature and amount of 
information to be included in any privilege log, and any cost-effective 
methodology to be used in any privilege log;  
(v) include any agreements the parties reach for asserting claims of 
privilege or of protection as trial-preparation material after information is 
produced, including agreements reached under Federal Rule of Evidence 
502 or that define the format of any privilege logs; 
(vi) direct that before moving for an order relating to discovery, the 
movant must request a conference with the court; 
(vii) set dates for pretrial conferences and for trial; and 
(viii) include other appropriate matters. 
 

III. CONCLUSION 

The Section suggests that revisions should be made to Rules 26(b)(5)(A), 26(f)(3), and 16(b)(3), 
along with guiding commentary within the Advisory Committee Notes, to encourage efficiencies 
in what (in some instances) has become one of the most tedious and costly elements of the 
discovery process. These changes will save time and money for parties exchanging privilege logs 
in appropriate cases and will also create efficiencies for the judiciary by reducing the time required 
to resolve disputes and conduct in camera reviews of documents identified on lengthy privilege 
logs. 
 
 
Respectfully submitted, 
 
New York State Bar Association July 29, 2021 
Commercial and Federal Litigation Section 
Daniel K. Wiig, Section Chair 
 
Approved by the Commercial & Federal Litigation Section Executive Committee, July 29, 2021 
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