January 13, 2004

The Honorable Pamela F. Olson
Assistant Secretary (Tax Policy)
Department of the Treasury
Room 3120 MT
1500 Pennsylvania Avenue, N.W.
Washington, D.C. 20220
The Honorable Mark W. Everson
Commissioner
Internal Revenue Service
Room 3000 IR
1111 Constitution Avenue, N.W.
Washington, D.C. 20224
Dear Secretary Olson and Commissioner Everson:
I am pleased to submit the New York State Bar Association Tax
Section’s Report No. 1046, identifying issues that should be addressed by
regulations under Section 355(e) of the Internal Revenue Code. This report
focuses on “non-plan” issues and recommends ways to resolve those issues to
provide greater clarity as to the scope and application of Section 355(e).
Section 355(e) and the regulations promulgated thereunder do not
clearly describe what kinds of transactions, other than actual acquisitions of
stock, may constitute an acquisition of stock for purposes of Section 355(e).
The report suggests when ownership for purposes of Section 355(e) should be
retested in the absence of a direct acquisition of stock. In general, the report
recommends that ownership should be retested only where a shift in vote or
value occurs pursuant to a plan or where a subsequent event occurs pursuant
to a plan and that event has the effect of increasing the percentage interest, by

vote or value, represented by shares previously acquired pursuant to a plan. In
particular, we provide specific recommendations for dealing with
redemptions, recapitalizations and other shifts in vote or value that occur
pursuant to a plan.
There is also some confusion as to how percentage ownership
calculations should be made. We recommend that “counting” rules be adopted
which permit calculations at the ultimate shareholder level based on actually
outstanding shares. We do not believe, however, that the purposes of Section
355(e) would be served by adopted a complicated set of rules modeled on
Section 382. These recommendations also address problems that arise as a
result of overlapping shareholders.
We also recommend that certain aspects of Section 355(e) be clarified
so that literal or technical readings of the statute do not result in unintended
application of the provisions, in particular, with respect to asset acquisitions,
partnership transactions, and other predecessor and successor situations.
Please feel free to contact the undersigned if you wish to discuss any
of our suggestions or any other issues relating to the Report.
Respectfully submitted,

Andrew N. Berg
Chair
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cc:

Eric Solomon, Deputy Assistant Secretary, Regulatory Affairs,
Department of Treasury
Helen M. Hubbard, Tax Legislative Counsel, Department of Treasury
William F. Sweetnam, Jr., Benefits Tax Counsel, Department of
Treasury
Emily A. Parker, Acting Chief Counsel, Internal Revenue Service
Gary Wilcox, Deputy Chief Counsel (Technical), Internal Revenue
Service
William D. Alexander, Associate Chief Counsel (Corporate), Internal
Revenue Service
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