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While this issue is not a new one, it has become a source of heightened
concern as a result of a certain statements made by the Internal Revenue Service (the
“Service”) and the Department of Treasury (“Treasury”) in recent guidance, indicating
that the Service and Treasury are of the view that only the basis of the shares actually
(or fictionally) redeemed may be recovered under Section 301(c)(2). Because it
appears that the Service and Treasury favor this approach with respect to all
transactions that result in the application of Section 301(c)(2), and because we believe
that such approach is inappropriate at least as applied to “plain vanilla” dividend
equivalent redemptions, the Report responds to this pronouncement and recommends
that the Service and Treasury provide limited expedited guidance for such
redemptions.

We believe that the fundamental principle that should inform the approach
taken to this issue is to treat a dividend equivalent redemption as if an actual dividend
distribution, rather than a sale or exchange of shares, had occurred. With that principle
in mind, we have identified four alternative approaches to basis recovery in dividend
equivalent redemptions. While we would support the adoption of any of these
alternatives, we believe that the “All Shares Approach” or the “Recapitalization
Approach” described in the Report are the most appropriate, as each would produce the
same gain recognition as would be produced if no shares were exchanged in the
redemption.

We appreciate your consideration of our recommendations and comments.
We would be pleased to discuss these matters with you further or provide any other
assistance that you would find helpful.
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