=

Z
K
0
e
»

New York State Bar Association

One Elk Street, Albany, New York 12207  518/463-3200 ¢ http:// www.nysba.org

TAX SECTION

2006-2007 Executive Commiflee

KIMBERLY S. BLANCHARD

Chair
Weil Gotshal & Manges LLP
;g?m Fifth Avenue

Floor

New York, NY 10153

212/310-8799
PATRICK C. GALLAGHER

First Vice-Chair

212/446-4898
DAVID S, MILLER

Second Vice-Chair

212/504-6318
CHASRLES MORGAN

ecretary

212/735-2470
COMMITTEE CHAIRS:
Bankruptey and Operating Losses

Stuart J. Goldring

Deborah L. Paul
Compliance, Practice & Procedure

Robert Cassanos

Bryan C. Skarlatos
Consolidated Returns

Lawrence M. Garrett

Jonathan Kushner

orporations
Kathleen L. Ferrell
Gordon Warnke
Employee Benefits
Andrew L. Oringer
Max J. Schwartz
Estates and Trusts
Carlyn S. McCaffrey
Jeffrey N. Schwartz
Financial instruments
Michae! S. Farber
Erika W. Nijenhuis
Financial Intermediaries
Dicksen G. Brown
Yaron Z. Reich
“!;lbound" U.S. Activities of Foreign
axpayers
David R. Hardy
David R. Sicular
Individuals
- Janet B. Korins
Sherry S. Kraus
Multistate Tax Issues
Robert E. Brown
Paul R. Comeau
New York City Taxes
Robert J. Levinsohn
lrwin M. Slomka
New York State Franchise and

C

Arthur R. Rosen
“Qutbound” Foreign Activities of
Uus. Taxpagers
Peter H, Blessing
Jodi J. Schwartz

Andrew W, Needham

Marc L. Sitberberg
Real P

William B, Brannan

Eliiot Pisem

Reorganizations
Karen Gilbreath Sowell
Linda Z. Swarlz
Securitizations and Structured
Finance
Jiyeon Lee-Lim
. Kirk Wallace
Tax Accounting
Jeffrey Hocm
Stephen B.
Tax Exi Bonds
Bruce M. Serchuk
Palti T. Wu
Tax Exempt Entities
Stuart L. Rosow
Michelie P. Scott
Tax Poli
David W. Mayo
Diana L. Wollman

MEMBERS-AT-LARGE OF EXECUTIVE COMMITTEE
Mary L. Harmon Gary B. Mande!
Sherwin Kamin Douglas R. McFadyen
Elizabeth T. Kessenides William L. McRae
Charles L. Kingson David M. Schizer

June 30, 2006

Andrew P. Sclomon
Richard R. Upton
Andrew Walker

Andrew W. Braiterman
Peter J. Connors
Edward E. Gonzalez
Alysse Grossman

Mr. Eric Solomon

Acting Deputy Assistant Secretary (Tax Policy)
Department of the Treasury

Room 3112 MT

1500 Pennsylvania Avenue, N.W.

Washington, D.C. 20220

The Honorable Mark W. Everson
Commissioner

Internal Revenue Service

Room 3000 IR

1111 Constitution Avenue, N.W.
Washington, D.C. 20224

Re: Application of Section 956 to Partnership Transactions

Dear Acting Deputy Assistant Secretary Solomon and Commissioner
Everson:

I am pleased to enclose New York State Bar Association Tax
Section Report No. 1114, addressing the application of Section 956 to
partnership transactions.

The report responds to the request for comments that was included
in the preamble to the recently proposed regulations under Section
954(i). More specifically, the preamble requested comments regarding
the application of Section 956 in the case of a loan by a controlled
foreign corporation (“CFC”) to a foreign partnership in which one or
more partners are U.S. shareholders of the CFC.

As discussed in the report, we believe that a loan by a CFCto a
related foreign partnership should generally not be treated as an
investment in U.S. property for Section 956 purposes (irrespective of
whether the partners in the foreign partnership are U.S. or foreign
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persons) if the loan proceeds are not invested in U.S. property or otherwise distributed
to any U.S. partners in the partnership. The report recommends, however, that an anti-
abuse rule be enacted under which a loan by a CFC to a foreign partnership would be
treated as an investment in U.S. property for Section 956 purposes if (i) the loan
proceeds are loaned or distributed to a U.S. partner of the foreign partnership that is a
“U.S. shareholder” of the CFC and (ii) one of the principal purposes for creating,
organizing or funding the foreign partnership is to avoid the application of Section 956
with respect to the CFC.

The report also addresses the Section 956 treatment of (i) a loan by a CFC
to a U.S. partnership and (ii) a loan by a CFC to a foreign entity that is classified as a
branch of a U.S. person for U.S. federal income tax purposes. Finally, the report
recommends strengthening the existing anti-abuse rule in Treasury Regulations Section
1.956-1T.

We appreciate your consideration of our recommendations and comments.
We would be pleased to discuss these matters with you further or provide any other
assistance that you would find helpful.
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