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September 25, 2009

Mr. Michael Mundaca

Acting Assistant Secretary for Tax Policy
Department of the Treasury

1500 Pennsylvania Avenue, N.W.
Washington, DC 20220

The Honorable Douglas H. Shulman
Commissioner

Internal Revenue Service

1111 Constitution Avenue, NW
Washington, DC 20224

Re: Report on Temporary and Proposed Regulations
Regarding All-Cash Acquisitive D Reorganizations

Dear Sirs:

We write to comment on temporary and proposed
regulations issued on December 18, 2006 that address the
qualification and treatment of certain acquisitive transactions as
reorganizations under section 368(a)(1)(D) (“acquisitive D
reorganizations’) where there is no actual issuance of stock
and/or securities of the acquiring corporation.

Subject to certain other requirements, section 368(a)(1)(D)
governs the sale of all or a part of the assets of one corporation to
another corporation if immediately after the transfer the transferor
corporation, or one of its shareholders, or any combination
thereof, is in control of the acquiring corporation; but only if, in
pursuance of the plan, stock or securities of the acquiring
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corporation are distributed in a transaction which qualifies under section 354 or 356. In
general, Temporary Regulations Section 1.368-2T(/) and Proposed Regulations Section
1.368-2()) (together, the “Regulations™) provide that a transaction otherwise described in
section 368(a)(1)(D) but for the lack of any stock consideration may qualify as an
acquisitive D reorganization, provided the same persons own, directly or indirectly, all
of the stock of both the transferor and acquiring corporations in identical proportions. In
such cases, the acquiring corporation is deemed to issue a nominal share of stock to the
transferor corporation. Notably, the examples in the Regulations all involve cases where
the acquiring corporation pays the transferor corporation the full fair market value for its
assets in cash, so that the nominal share has a value of zero.

In light of the fact that the Temporary Regulations are scheduled to
sunset on December 18, 2009, the scope of the report is deliberately narrow and does
not address broader issues that arise with respect to D reorganizations and on which the
Treasury Department has requested comments. Our principal recommendations with
respect to the Regulations are as follows:

1. We agree with the Regulations that all-cash transactions meeting the
requirements of the Regulations are properly categorized as acquisitive D
reorganizations, notwithstanding that there is no actual issuance of stock
and/or securities of the acquiring corporation. Moreover, the Regulations
appropriately mandate reorganization treatment even where the cash
consideration received by the transferor corporation equals the full fair
market value of the property transferred, such that any shares deemed
issued as consideration would have zero or nominal value.

2. The deemed issued share construct as implemented by the Regulations
may eliminate any concerns about possible basis shifting. However, the
deemed issued share approach of the Regulations could subject taxpayers
to adverse and unintended consequences. We believe that the merits of
preventing basis shifting in acquisitive D reorganizations should be
considered and determined as part of Treasury’s continuing and evolving
efforts in the proposed basis allocation regulations and that the
Regulations should be finalized in the interim in revised form in order to
address the problems discussed in the report. Once the more general
rules have been issued, the Regulations can be revised to conform to
them.

We have identified two ways in which Treasury could address the
problems with the deemed issued share approach. First, the deemed
issuance construct set forth in the Regulations could be discarded in favor
of an approach whereby the statutory requirements of a D reorganization
are simply deemed satisfied without the fiction of a nominal share.
Alternatively, the deemed issued share approach could be retained and
any unintended problems created by such construct could be mitigated
through targeted rules.
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We appreciate your consideration of our comments. Please let us know if
you would like to discuss these matters further or if we can assist you in any other way.

Respectfully submitted,
Erika W. Nij enh%‘
Chair

Enclosure

cc: William D. Alexander
Associate Chief Counsel (Corporate)
Internal Revenue Service

Lawrence M. Axelrod

Special Counsel to the Associate Chief
Counsel (Corporate)

Internal Revenue Service

Donald Bakke
Office of Tax Legislative Counsel
Department of the Treasury

Bruce A. Decker

Office of Associate Chief Counsel
(Corporate)

Internal Revenue Service

Lisa A. Fuller

Office of Associate Chief Counsel
(Corporate)

Internal Revenue Service

Lee A. Kelley

Deputy Associate Chief Counsel
(Corporate)

Internal Revenue Service

Emily S. McMahon

Deputy Assistant Secretary for
Tax Policy

Department of the Treasury



Mr. Michael Mundaca, The Honorable Douglas H. Shulman
Page 4

Joshua Odintz
Tax Legislative Counsel
Department of the Treasury

Clarissa C. Potter
Deputy Chief Counsel -- Technical
Internal Revenue Service

William J. Wilkins
Chief Counsel
Internal Revenue Service



