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November 16, 2010

The Honorable Michael Mundaca
Assistant Secretary (Tax Policy)
Department of the Treasury

1500 Pennsylvania Avenue, NW
Washington, DC 20220

The Honorable Douglas H. Shulman
Commissioner

Internal Revenue Service

111 Constitution Avenue, NW
Washington, DC 20224

The Honorable William J. Wilkins
Chief Counsel

Internal Revenue Service

1111 Constitution Avenue, NW
Washington, DC 20224

Re: Report on Notice 2010-60

Dear Sirs,

I am pleased to submit the New York State Bar Association Tax Section’s
Report No. 1224, offering comments in response to Notice 2010-60 (IRB
2010-37, September 13, 2010) (the “Notice”). Notice 2010-60 provides
preliminary guidance from the Internal Revenue Service and the Treasury
Department regarding certain priority issues that are raised by Chapter 4 of
the Internal Revenue Code, and solicits public comments on certain other
identified aspects of Chapter 4.

The attached report offers recommendations and comments on the topics
addressed in the Notice, along with certain observations on subjects that
we believe may assist you in developing final guidance.

FORMER CHAIRS OF SECTION:
Arthur A. Feder
James M. Peaslee
John A. Corry
Peter C. Canellos
Michael L. Schier

Edwin M. Jones
John E. Morrissey, Jr.
Martin D. Ginsburg
Peter L. Faber

Hon. Renato Beghe

J. Roger Mentz
Willard B. Taylor
Richard J. Hiegel
Dale S. Collinson
Richard G. Cohen

Steven C. Todrys
Harold R. Handler
Robert H. Scarborough
Robert A. Jacobs
Samuel J. Dimon

Kimberly S. Blanchard
Patrick C. Gallagher
David S. Miller

Erika W. Nijenhuis

Alfred D. Youngwood Donald Schapiro Carolyn Joy Lee Andrew N. Berg
Gordon D. Henderson Herbert L. Camp Richard L. Reinhold Lewis R. Steinberg
David Sachs William L. Burke Richard O. Loengard David P. Hariton



Honorable Michael Mundaca, Honorable Douglas H. Shulman and Honorable William J. Wilkins
November 16, 2010

Page 2

The report’s principal comments and recommendations are as follows:

1.

We recommend that the Internal Revenue Service and Treasury Department issue further
administrative guidance to clarify which obligations should be treated as “grandfathered
obligations.”

We recommend that the Internal Revenue Service and the Treasury Department provide a
mechanism for financial institutions to identify entities that are exempted from Chapter 4
withholding and information reporting, but in the absence of such an exemption would be
treated as foreign financial institutions (“FFIs”) (such as holding companies and hedging
centers).

We recommend that the Internal Revenue Service and the Treasury Department make clear
that a non-financial foreign entity (“NFFE”) that qualifies for “excepted NFFE” status is
excepted for all Chapter 4 purposes, and issue further guidance regarding the treatment of
NFFEs that are not “excepted.”

We recommend that the Treasury Department and the Internal Revenue Service permit
NFFEs to self-certify their eligibility for the active trade or business exception proposed in the
Notice, potentially subject to providing documentary evidence of business activity.

We recommend that the Internal Revenue Service and the Treasury Department consider
modifying the rule that generally excepts an NFFE with an active trade or business from
Chapter 4 by permitting an NFFE to qualify for excepted NFFE status only if its active trade
or business is substantial (either absolutely or in relation to its other activities) , and consider
whether entities that issue certain types of “tracking stock™ should be treated as excepted
NFFE.

With respect to the application of the Chapter 4 rules to insurance companies we recommend
that the Internal Revenue Service and the Treasury Department issue rules that focus on
insurance products rather than insurance companies and, in particular, rules that focus on
offshore insurance products that do not cover home country risk rather than other insurance
products.

We recommend that the Internal Revenue Service and the Treasury Department broaden the
scope of the rules in the Notice that would, under the Notice, permit certain entities with
certain “identified owners” to be treated as deemed-compliant FFIs.

We recommend that the Internal Revenue Service and the Treasury Department provide
reasonable rules to determine who holds an interest in a foreign trust in which beneficiaries do
not have fixed interests;

We recommend that the scope of retirement plans that are exempted from Chapter 4
information reporting and withholding be expanded, and that payments made to retirement
plans that qualify under Code Section 892 be exempted from Chapter 4.
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10.

11.

12.

13.

14.

13.

We recommend that properly documented charitable organizations be excused from Chapter
4 information reporting and withholding, and that certain securitization vehicles be treated as
“deemed compliant” FFIs.

We recommend that guidance be issued to clarify whose treaty rights are waived if a
Participating FFI elects out of withholding responsibility.

We recommend that the Treasury Department and the Internal Revenue Service limit the
scope of the “passthru payment” rule to payments that are directly related to payments of
U.S.-source income and address the treatment of U.S. financial institutions that receives pass
thru payments on behalf of non—U.S. accounts.

We recommend that the Treasury Department and Internal Revenue Service issue guidance
providing that partnerships and other pass-through entities are not barred from receiving a
refund of Chapter 4 withholding if such a prohibition would be inconsistent with a treaty
obligation of the United States, and in other cases where such a denial is excessively harsh.

We recommend that exemptions be provided to the “account closure” rules of Chapter 4 for
cases where legal restrictions prevent a Participating FFI from closing an account.

We recommend that the Treasury Department and Internal Revenue Service reflect upon the
potential for international automatic information exchange programs to supersede the need
for, and value of, Chapter 4 reporting, and build flexibility into any guidance issued to limit
the amount of duplicative information that Participating FFIs must report.

We would be pleased to discuss the issues addressed in this report with appropriate personnel, if that

would

be helpful.

Respectfully submitted,
. / A e~

Peter H. Blessing
Chair
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