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Attached are comments submitted with respect to the report and recommendations of 
the Committee on Continuing Legal Education from the following sections, committees, 
and bar associations represented in the House: 
 
Albany County Bar Association 
Committee on Attorney Professionalism 
Bronx County Bar Association 
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Committee on Diversity and Inclusion 
Committee on LGBT People and the Law 
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Suffolk County Bar Association 
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Insurance and Compensation Law Section, Labor and Employment Law Section, 
Antitrust Section, Commercial and Federal Litigation Section, Local and State 
Government Law Section, Health Law Section, and Dispute Resolution Section) 
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January 3, 2017 

 

 

Claire Gutekunst, President 

New York State Bar Association 

One Elk Street 

Albany, NY 12206 

 

Dear Claire: 

 

Please accept these comments from the Committee on Attorney Professionalism in strong support 

of the Report and Recommendations of the Committee on Continuing Legal Education supporting 

a Diversity and Inclusion requirement in New York’s Mandatory Continuing Legal Education 

Regulations.  We agree with the Committee’s proposal that either one or two credit hours of D&I 

CLE be required for each biennial reporting period.  We agree that the  Diversity and Inclusion 

CLE be a stand-alone (“floating”) CLE requirement, but not add to the 32 credit hours required 

for new attorneys or the 24 hours required for more experienced attorneys.  The D&I CLE credit 

could count towards any other required credit hours including Ethics, Skills or Areas of 

Professional Practice/Law Practice Management.   

 

We believe that the D&I CLE credit is needed to enhance our professionalism.  We believe that 

attorney professionalism is most clearly manifested in dedication to service to our diverse clients, 

and in our commitment to promoting respect of the legal system in pursuit of justice and the public 

good, characterized by ethical conduct, competence, good judgment, integrity and civility.  The 

D&I CLE credit will enhance every aspect of our professionalism.  By increasing the cultural 

competence of New York’s attorneys, we will enhance our ability to behave with courtesy and 

respect to diverse clients, witnesses and adverse parties.  Our cultural competence will also 

enhance our ability to exercise good judgment in providing client services as well as enhance our 

competency in seeking the best possible results for our clients.   

 

This Committee stands ready to assist in developing a substantive and practical Diversity and 

Inclusion CLE, with the special eye towards enhancing our professionalism.  We note that CLE 

requirements can sometimes be difficult to meet for small firms or solo practitioners – we would 

like to be of service. 
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If we can provide you with any additional information, please contact me at lmoy@lasnny.org or 

518-689-6304. 

 

Sincerely yours, 

 
Lillian M. Moy, Chair 

Committee on Attorney Professionalism 
 

mailto:lmoy@lasnny.org


From: Godotman@aol.com [mailto:Godotman@aol.com]  
Sent: Friday, January 13, 2017 4:30 PM 
To: Wilson, Mark 
Cc: Godotman@aol.com 
Subject: Subcommittee of Local & Speciality Bar Leaders : Request for Public Comment on  
 
Good Afternoon Mr. Wilson, 
  
While the Bronx County Bar Association supports offering CLE courses focused on Diversity, Inclusion 
and Elimination of Bias, our Bar Association opposes the proposed NYSBA resolution that would 
recommend to the NY CLE Board that it adopt a rule making such attendance mandatory.  
  
Sincerely, 
  
Corey Sokoler 
President 
Bronx County Bar Association  
 

mailto:Godotman@aol.com
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Position Statement of the Chemung County Bar Association 

on  
Proposed Mandatory Diversity and Inclusion and Elimination of Bias CLE Requirement for 

New York State Attorneys 
 

 
 
As Delegate for a portion of upstate New York, I submit the following comments on the Proposed Mandatory 
Diversity and Inclusion and Elimination of Bias CLE Requirement for New York State Attorneys 
 
The NYSBA Committee on Continuing Legal Education has written a fascinating and detailed report on the 
social phenomenon commonly known as diversity and inclusion.   
 
It appears that the NYSBA is proposing that a Mandatory Diversity and Inclusion and Elimination of Bias 
course be taken biennially by each and every lawyer in the State of New York as a condition of their license to 
practice law.  The Committee's proposal, although well intentioned, is misguided.   
 
 

An Unnecessary Distortion of the Concept of Legal Education 
 
Firstly, the behavioral changes which the Committee seeks, regardless of their merits, are not within the 
purview of the normal and logical meaning of the phrase "Continuing Legal Education". Indeed, the proposal 
stretches the definition of "Legal" to include any subject matter which is designed to alter the social behavior of 
the members of the legal profession. 
 
Secondly, using the CLE program in this way is inherently ineffectual and inappropriate. It has the odor of 
political indoctrination.  I know of no competent attorney who willingly submits to indoctrination of any kind.  
To propose such a method of social change to independently minded legal professionals is a fool's errand.  Such 
'education' will be seen and regarded for what it really is:  mandatory cultural engineering.  Nothing could be 
more antithetical to an independent and reflective legal mind.   

 
  

The Wrong Method Directed at the Wrong People 
 
As a mandatory CLE course, this proposal wrongly presumes that each of us is racist, sexist, ageist, classist, 
insensitive, and prejudiced against anyone who looks, acts, believes, or speaks differently from us.  Such a 
presumption is not only disrespectful and offensive (with its air of an adult who 'knows better what is good for 
the child'), it also perpetuates the very ignorance, bias, and stigmatization that the 'education' would seek to 
overcome.  The presumption of bias is itself an invidious bias.  This proposal tends to increase the divide among 
people, not narrow it.   
 
The proposal also fails to acknowledge that bias may arise from many causes.  Racism, sexism, ageism, etc., are 
simply names for different species of prejudice. Adding ‘ism’ to a word only hinders our understanding of the 
real origins for humans problems: fear, sloth, jealousy, pride, selfishness, revenge, arrogance, anger, greed, and 
grief.   The 'isms' which this proposal intends to address ultimately arise out of these ephemeral emotions. To 
suppose that a cultural engineering course is going to arrest those inherent human characteristics is naïve.  Only 
a non-legalistic, shared core morality can ameliorate such innate traits.  Such a morality cannot be, nor would 
we want it to be, legislated. 
 
 



 
The Elevation of Good Intentions into a New Orthodoxy 

 
We all need to find a way to overcome inherent primitive instincts, but the 'how', the 'when' and 'by what 
method' to achieve this, ought not to be forced upon each of us as a condition of practicing law.  This proposal 
can be called the 'camel's nose under the tent' or 'mission creep', but either way, these cultural mandates are akin 
to a religion and are advanced as gospel.  Disagree with any part of the gospel or the methods of their adherents 
and the wrath of the Protectors of the Faith rains down in instant public condemnation, as we have seen 
practiced so many times by both sides in the most recent Presidential campaign.  
 
If we are not prudent in our processes for advancing "Diversity and Inclusion", we can easily cause them to 
become an abusive method for gaining social, political and/or financial advantage.   By twisting the powerful 
human emotions of sympathy and compassion into a morbid sense of collective guilt (a concept deservedly 
discredited), mandatory diversity training risks becoming a form of cultural bullying.  Such bullying is 
anathema to what diversity and inclusion seek.   
 
The proposal has forgotten that the ends, no matter how good or righteous, do not justify the means.  Process 
and procedures matter.  They are the foundation of our legal protections.  It is often said that the Bill of Rights 
is a guaranteed criminal procedure law, made unbreakable in the face of the whims of executives, legislatures, 
or the courts.  
 
 

The Conversion of Differences into Privileges 
 
This proposal implicitly ranks differences legally and socially.  It balkanizes differences among people 
into legally 'protected classes', thereby converting these differences into privileges.  This conversion of 
differences to privilege tends to create, in other non-protected classes (who have an identifiable difference), an 
incentive to lobby for the 'protected class' designation for themselves in order to obtain the benefits afforded a 
'protected class'.  (Such as the right to sue, the right to recover attorney's fees, and the right to use statistical 
variabilities to create a presumption that the class member should recover money in the lawsuit).  Indeed, the 
number of protected classes seems to expand with every new presidential election.  Is this 'balkanization' the 
route which we want to travel? Better that we treat all men and women with respect and without prejudice than 
to prioritize our respect to only those who have been anointed with the status of a 'protected class'.  
 
 

Importance of Self-Discipline and Personal Persistence 
 
This proposal advances the easy and seductive temptation to submit to the attitude that every ill of a member of 
a protected class is or was caused by some other class either now or in the past. That barriers exist outside of 
ourselves is not in doubt.  However, the traits of personal discipline and persistence have shown to be all 
powerful.  Witness the success of African American, Asian American, and Hispanic men and women in 
American history despite institutional barriers 100 times worse than those of today.   Relying on a mandatory 
course in diversity and inclusion masks the personal recognition of our own daily failures and offers each of us 
an excuse for not facing the hard work of making ourselves better.   
 
We need to take care, in our zeal for diversity and inclusion, to not forget to sharpen and skillfully employ our 
individual traits of self-discipline, persistence, competence, and dignity in the face of adversity.   Leading by 
example is the strongest form of pedagogy.    

 
 
 
 



 
Unity 

 
In discussions of diversity and inclusion, one seldom ever hears the word 'unity'.  This is because the social 
policy of diversity and inclusion, as currently conceived, presumes that there can never be a dominant central 
core culture around which all citizens can unite.  Identity politics has now shown itself not to be a panacea, but 
rather a great divider. 
 
It fails to recognize that the inequities which existed in the past millennia were never substantially addressed by 
humans until this country came into being.  It fails to acknowledge the uniqueness of what has been 
accomplished in this country.  We cannot let diversity become a form of culling, i.e. separating one class or 
group from the others in order to gain social, political and/or financial advantage, thereby creating a culture of 
double standards (formerly called hypocrisy) instead of equal opportunity.  Double standards are the very 
definition of inequality; such duplicity can only tear this great country apart.   
 
Perhaps we all should begin to think about an alternative to an orthodoxy which denies that there can be a 
unifying culture.  It is axiomatic that to have unity everyone must surrender something that they otherwise hold 
dear.  
 
A start would be to surrender one's sense of injury and to embrace the notion that the word 'injury' is simply an 
emotional characterization of an unwanted change.   In other words, each of us, by giving up one's emotional 
sense of injury, creates an environment where each of us can better adjust to the changes we are experiencing.  
 
Secondly, we ought to consider adopting those parts of other people's ideas, principles and concepts which may 
be useful and valuable to each of us, without having to accept them in toto.  By removing our ideological 
blinders we may better adjust to the constant changes in our world.  Pragmatism and eclecticism are not flaws, 
but rather are thoughtful manifestations of Darwin's conclusion that the species which survive are those which 
are most responsive to change.  
 
Diversity without adaption leads to balkanization and disunity.  Rather than balkanize our culture and 
exaggerate our differences further, we ought instead to remove our ideological blinders. We need to call upon 
ourselves to accept each other in dignity and honest competition, in understanding and forgiveness, accepting 
the frail humanity in us all.   
 
For all these reasons, I oppose the proposal, and I will therefore vote against it.  
 
 
 
 
Christopher Denton, Esq.  
Delegate  
 
January 3, 2017 
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COMMITTEE ON CIVIL RIGHTS 

JEREMY A. BENJAMIN 
Chair 

New York State Bar Association 
One Elk Street 
Albany, NY 12207 n onn 

646/320-8240 January 13, 2017 
ibeniamin@paulweiss.com 

VIA EMAIL 
& U.S. MAIL 

House of Delegates 
New York State Bar Association 
One Elk Street 
Albany, NY 12207 

Re: Proposed Diversity and Inclusion and Elimination of Bias CLE Requirement 
for New York State Attorneys 

The New York State Bar Association (the "Association")'s Committee on Civil Rights 
(the "Committee") enthusiastically supports the Committee on Continuing Legal Education's report to 
the House of Delegates recommending that the Association formally support the addition of a Diversity 
and Inclusion and Elimination of Bias requirement to the New York State MCLE requirements. 

As you know, diversity, inclusion, and implicit bias in the legal profession have been a 
focus of the Committee in recent years, evidenced by our programming at last year's annual meeting of 
the Association, as well the Association's upcoming annual meeting later this month. In just a few 
weeks, the Committee, along with the Committee on Diversity and Inclusion, will be presenting a 
program for Association members on countering the effects of implicit bias in the legal profession in 
order to advance diversity and inclusion. However, discussion of these important issues should not be 
limited to just those attorneys who have a preexisting interest in the initiative. 

Implicit bias impacts all of our practices and our clients. It affects lawyer training, hiring, 
compensation, promotion, and retention. It has been observed in the courts and in our criminal justice 
system, where race and ethnicity, for example, can significantly impact outcomes.2 New York has often 
been at the forefront of advances in civil rights, diversity, and the legal profession. Take, for example. 

See, e.g., Joan C. Williams and Veta Richardson, New Millennium, Same Glass Ceiling? The Impact of Law Firm 
Compensation Systems on Women, 62 HASTINGS L.J. 597 (2011). 
2 See, e.g., Vera Institute of Justice, End of An Era? The Impact of Drug Law Reform in New York City (Jan. 2015), available 
at http://archive.vera.org/sites/default/files/resources/downloads/drug-law-reform-new-vork-citv-summarv-01.pdl"; Amer. Bar 
Ass'n, Justice by Gender: The Lack of Appropriate Prevention, Diversion, and Treatment Alternative for Girls in the Justice 
System (2001), available at http://www.americanbar.org/content/dam/aba/publishing/criminal justice section newsletter/ 
crimjust juvjus iusticebvgenderweb.authcheckdam.pdf: Michael Winerip, Michael Schwirtz and Robert Gebeloff, For 
Blacks Facing Parole in New York State, Signs of a Broken System, N.Y. TIMES, Dec. 4, 2016, at Al, available at 
hllps://\vvv\v.nvlimcs.com/2() I 6/1 2/()4/nvrcL!ion/ncvv-\x)rk-pi'is()ns-inmaics-pai'olL'-i'acc.l"iiiiii: Michael Schwirtz, Micheal 
Winerip and Robert Gebeloff, The Scourge of Racial Bias in New York State Prisons, N.Y. TIMES, Dec. 3, 2016, at Al, 
available at https://www.nvtimes.aim/2016/12/(>3/nvrcgion/ncw-vt)rk-state-prisons-inmates-racial-bias.htmr? r=0. 

http://www.nysba.org
mailto:ibeniamin@paulweiss.com
http://archive.vera.org/sites/default/files/resources/downloads/drug-law-reform-new-vork-citv-summarv-01.pdl
http://www.americanbar.org/content/dam/aba/publishing/criminal
https://www.nvtimes.aim/2016/12/(%3e3/nvrcgion/ncw-vt)rk-state-prisons-inmates-racial-bias.htmr


the State Legislature's 2009 elimination of mandatory minimum sentences under the Rockefeller Drug 
Laws, which disproportionately affected minorities, and restoration of judges' authority to divert drug 
offenders into treatment programs, rather than jail. Or last year's legislation increasing the state's 
minimum wage and providing paid family leave benefits.3 

Our state and the country as a whole are becoming increasingly diverse, and the legal 
profession and practice of law must continue to grow with them. New York has one of the largest 
minority populations in the country,4 eclipsed only by California and Texas. Notably, California has 
already established a diversity and inclusion CLE requirement for its attorneys. New York should follow 
suit. Although increasing numbers of women and minorities are attending and graduating from law 
school, that increased diversity still does not fully carry over into "big law" recruiting or the partnership 
ranks.5 Addressing the issues of diversity, inclusion, and bias statewide through mandatory CLE for all 
attorneys will help our profession match and understand the populations we have a duty to serve. 

The Association's commitment to fostering and celebrating diversity in the legal 
profession is well-established. Reaffirming that commitment this month by supporting the addition of a 
mandatory diversity and inclusion CLE component for all attorneys is especially well-timed considering 
that at this month's annual meeting, the Association will be celebrating diversity in the bar and honoring 
Judge Denny Chin as a diversity trailblazer. 

As outlined more fully in the Committee on Continuing Legal Education's report to the 
House of Delegates, which has our enthusiastic and full support, a diversity and inclusion CLE 
component has widespread backing from several other bar associations in the state, and would bolster a 
diverse legal profession that is able to better support the clients we serve. 

Thank you for your consideration of this important and timely initiative. 

Smeefely, 

State Bar Association Committee on Civil Rights 

35eeCh. 54, Lawsof2016. 
4See, e.g., U.S. Census Bureau, 2010 Census Brief, Overview of Race and Hispanic Origin: 2010 (Mar. 2011), available at 
https://www.census.gov/prod/cen2010/briefs/c2010br-02.pdf. 
5 See, e.g., Aviva Cuyler, Diversity in the Practice of Law: How Far Have we Come?, 29 ABA Journal 5 (Sept./Ocl. 2012), 
available at http://www.americanbar.org/publications/gp solo/2012/september October/ 
diversity practice law how far have wc come.html: Liane Jackson, Minority Women are Disappearing from BigLaw and 
Here's Why, ABA JOURNAL (Mar. 1, 2016), available at http://www.abaiournal.com/mobile/map article/ 
minority women are disappearing from biglaw and heres why. 

https://www.census.gov/prod/cen2010/briefs/c2010br-02.pdf
http://www.americanbar.org/publications/gp
http://www.abaiournal.com/mobile/map
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 COMMITTEE ON DIVERSITY 

AND INCLUSION 
 
 

 

SANDRA BUCHANAN 
Chair 
Special Council for Ethics 
The Office of Court 
    Administration 
25 Beaver Street 
New York, NY 10004 
 
 

 

            January 13, 2017 
 
 
 
 
 

Ellen G. Makofsky, Esq. 
Chair of the Committee on Continuing Legal Education 
New York State Bar Association  
One Elk Street 
Albany, NY 12207 
 

 Re: Report and Recommendations of the Committee on Continuing Legal Education supporting 
diversity and inclusion requirement in New York’s mandatory CLE regulations  
 
Dear Ms. Makofsky, 
 

After carefully reviewing and considering the Report and Recommendations of the 
Committee on Continuing Legal Education, the Committee on Diversity and Inclusion (the 
“Committee on D&I”) unequivocally supports your Committee’s (the “Committee on CLE”) 
proposal that one or two Diversity and Inclusion credit hours (“D&I CLE”) be required for 
biennial reporting by licensed New York State legal practitioners. We also support the 
recommendation that D&I CLE credit be a stand-alone or floating CLE requirement within the 
32 credit hours required for new attorneys or the 24 credit hours required for experienced 
attorneys. Moreover, we concur in urging members of the House of Delegates to vote in support 
of this recommendation to the New York State CLE Board.   

 
As your report has articulated, mandatory CLE was implemented to strengthen lawyer 

competence and public trust in the profession. The ethics CLE requirement – as stand-alone, 
floating credits – demonstrates our profession’s commitment to protecting the public from not 
only unscrupulous practices, but also educating attorneys on ethical practices that are not 
particularly intuitive and are often fact-specific and nuanced. Requiring D&I Credit should be 
viewed through the same lenses. D&I Credit will help educate lawyers to better serve their 
clients. It will also show our commitment to eradicating discrimination and implicit bias in the 
practice of law.  

 
The Committee on D&I commends the thoroughness of Committee on CLE’s report 

and concludes that it is in line with our Committee’s mission: promoting diversity and 
inclusion in all aspects of the profession. Therefore, we support your report and 
recommendations without reservation.         
 
Respectfully submitted, 
Sandra Buchanan 
New York State Bar Association, Diversity and Inclusion Committee, Chair 

http://www.nysba.org/
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To:   NYSBA Executive Committee 

From:   Eric Wrubel, Chair of the NYSBA Committee on LGBT People and the Law 

Date:  1/11/2017 

Re:  MCLE Diversity Requirement Proposal 

 

 

The New York State Bar Association’s Committee on LGBT People and the Law supports the 

Committee on Continuing Legal Education’s proposed resolution to require New York lawyers to 

complete a diversity and inclusion component as a part of continuing legal education credit.   

 

Over the past two months, members of the Committee on LGBT People and the Law have 

contacted academics, community support organizations, attorneys, and the state and federal courts within 

New York in an attempt to ascertain the scope of discrimination New York attorneys and litigants face 

as a result of being a member of the LGBTQ community.  While our efforts have not yielded reported 

instances of discrimination against LGBT community members within the New York court system, we 

believe that requiring a diversity and inclusion component to mandatory continuing legal education is 

integral to promoting continued understanding and acceptance of the diversity within our state.   

 

Even though the LGBT community has made gains in recent years, widespread discrimination 

and violence against the LGBT community persist.  It is our sincere hope that the New York State Bar 

Association, the Committee on Continuing Legal Education, and the Committee on LGBT People and 

the Law will continue to lead the march towards equality by requiring that all New York attorneys 

receive continuing training in diversity and inclusion. 

 

 

Memo prepared by: Avish Dhaniram, Nicholas Reeder and Robert J Kauffman 

 

mailto:ewrubel@wbcsk.com
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January 13, 2017 
 
TO:   New York State Bar Association 
 
FROM: New York County Lawyers Association 
 
RE: Proposed CLE Requirement for Diversity, Inclusion and Elimination of Bias 
 

The New York County Lawyers Association (“NYCLA”) has been asked to provide 
comments regarding the recent proposals by both the CLE Committee of the New York State 
Bar Association (“NYSBA”) and the New York State Unified Court System (“UCS”) to 
impose a requirement that attorneys admitted to the New York State Bar take at least one 
credit hour of CLE addressing the subject of diversity, inclusion and elimination of bias 
(“D&I CLE”) during each biennial reporting cycle.  (Respectively, the “NYSBA Proposal” 
and the “UCS Proposal”.)  The following comments are based on a report of the NYCLA 
Committee on Professionalism and Professional Discipline that was approved by the NYCLA 
Board of Directors on January 9, 2017. 

NYCLA has a long history of promoting diversity and inclusion in the legal 
profession; it was the first major bar association in the country to admit members without 
regard to race, ethnicity, religion or gender.  The NYCLA Board of Directors considers both 
the NYSBA Proposal and UCS Proposal to be excellent but recommends that the UCS 
Proposal be adopted with the provision that it include the definition of “diversity and 
inclusion” contained in the NYSBA Proposal. 
 

The concept of D&I CLE is consistent with one of NYCLA’s important missions:  to 
foster professionalism among members of the New York Bar.  Put another way, we seek to 
foster a sense among lawyers that we are a single, unified profession, mindful of our 
important role in society as well as our need to service our specific clients.  In its landmark 
1986 report, “. . . In the Spirit of Public Service:’ A Blueprint for the Rekindling of Lawyer 
Professionalism,” the ABA Commission on Professionalism [at 10] adopted the definition of 
“profession” espoused by Dean Roscoe Pound: 

The term refers to a group . . . pursuing a learned art as a common calling in 
the spirit of public service – no less a public service because it may 
incidentally be a means of livelihood.  Pursuit of the learned art in the spirit of 
public service is the primary purpose.  (Emphasis added.) 
 
For us, the idea that we, as lawyers, are engaged in a “common calling” means that all 

members of the profession must have an equal opportunity to succeed, and to do so in 
whatever milieu they choose to practice:  in private law firms, government agencies or public 
defender offices; in large law firms or small; and as litigators, transactional lawyers, trust & 
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estates attorney or any other field. 

Recent reports, as well as our own anecdotal experience, tell us that the goal of equal 
opportunity and treatment within our profession remains elusive.  A group of affinity bar 
associations, in a letter to Hon. Janet Defiore dated July 21, 2016, described this as a 
“pervasive, but often unspoken problem within our profession.”  Statistics back this up.  
Professor Deborah Rhode reports that “women constitute more than a third of the profession, 
but only about one-fifth of all law firm partners, general counsels of Fortune 500 companies 
and law school deans,” and that “blacks, Latinos, Asian Americans and Native Americans, 
while making up a fifth of law school graduates, make up fewer than 7% of law firm partners 
and 9% of general counsels of large corporations.”  Rhode, Deborah L., Law is the Least 
Diverse Profession in the Nation. And Lawyers Aren’t Doing Enough to Change That,” 
Washington Post, May 27, 2015.  The New York City Bar Association’s Diversity 
Benchmarking Report for 2014 showed that law firms continue to experience higher rates of 
attrition among women and minority attorneys:  23.6% of minority attorneys and 21.3% of 
women of all levels of seniority left a sample of large firms in 2014, compared to 14.7% of 
white men.  See J. Kiernan Letter to Hon. Betty Weinberg Ellerin dated August 25, 2016 at 3.  
Numerous studies back up these figures, not just with women and minority lawyers, but also 
with respect to the LGBT community.  Id. at 2 n.2 (citing articles and studies).   

But even if one is not content to rely on the numbers, the day-to-day experiences of 
those who practice in this City tell us that women, minority, disabled and LGBT lawyers are 
falling behind.  White, straight males predominate among law firm partners and on the 
executive committees that manage their firms, no matter what the firms’ size.  Women 
lawyers are often asked to get coffee, to manage firm parties and get-togethers, to take notes 
at meetings and court conferences.  Women and minority lawyers rarely argue in court, 
especially in our Commercial Divisions.  All these categories of lawyers are often passed over 
for promotions and for the best assignments.  They often struggle to find adequate mentors, as 
well as adequate maternity and paternity leave policies, adequate child care opportunities and 
adequate accommodations for the disabled.   

The list goes on.  While D&I CLE is no panacea, and may strike some as a nod to 
“political correctness,” NYCLA believes it can serve only to help the legal profession fulfill 
its mission, both symbolically and on a day-to-day basis, of making available “justice for all.” 
It can sensitize the profession to the pervasiveness of this problem, and to the many ways – 
large and small – that lawyers contribute to it.  It can foster a recognition of the importance of 
an inclusive profession to the administration of justice.  It can help continue the effort to 
eliminate implicit bias and discrimination, both in interactions among lawyers and in 
communications between lawyers and clients.  And it can help make the profession more vital 
by calling on, and allowing the full development of, the talents of all lawyers, no matter their 
gender, ethnic background, disability status or sexual orientation. 

In considering the NYSBA and UCS Proposals on D&I CLE, we note that there are 
subtle but important differences.  The NYSBA Proposal broadly defines “diversity and 
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inclusion” to include “all persons regardless of race, ethnicity, national origin, gender, sexual 
orientation, gender identity, religion, age or disability,” while the UCS Proposal has yet to 
adopt a definition.  Under the NYSBA Proposal, either one or two hours for each reporting 
period will be required, while only one hour is required under the UCS Proposal.  Under the 
NYSBA Proposal, the one or two hours for D&I CLE may be deducted from the mandatory 
four hour ethics and professionalism component, while the UCS Proposal would not allow 
such a deduction.   

Because NYCLA believes that it is important to continue to require New York 
attorneys to have four full hours of ethics and professionalism credits in each reporting period, 
while also making D&I CLE mandatory, we recommend adoption of the UCS Proposal, on 
the assumption that the UCS Proposal define “diversity and inclusion” as broadly as the 
NYSBA Proposal does.  We also feel that one hour of D&I CLE in each reporting period 
should be adequate to accomplish the goals of D&I CLE, and will feel less onerous, and thus 
more welcomed, by the Bar as a whole. 

We therefore support adoption of the UCS Proposal to impose a requirement for D&I 
CLE with amendment to include the definition of “diversity and inclusion” contained in the 
NYSBA proposal. 
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 The New York State Bar Association Committee on Continuing Legal Education has 

issued a report recommending a continuing legal education requirement for New York State 

attorneys covering diversity and inclusion and elimination of bias. The Sections Caucus and all 

the Sections that have commented on the report support the goal of encouraging and promoting 

diversity and inclusion and eliminating bias in the legal profession and in our society, a core 

value of the Association. The Caucus and seven of the eight Sections that have commented on 

the report support a mandatory CLE requirement to implement this goal. The Local and State 

Government Law Section opposes the mandatory requirement, while agreeing that CLE 

providers should be encouraged to create a wide range of programs that incorporate diversity and 

inclusion.  

The Proposal 

The NYSBA CLE Committee proposes that a one- or two-hour CLE credit covering 

diversity and inclusion be a stand-alone requirement for each attorney biennial reporting period. 

It would not add to the 32 hours required for newly admitted attorneys or to the 24 hours 

required for more experienced attorneys. The CLE Committee suggests the following definition: 

Diversity and Inclusion must address diversity and inclusion in the legal 
profession and the practice of law of all persons regardless of race, ethnicity, 
national origin, gender, sexual orientation, gender identity, religion, age or 
disability and may include, among other things, how issues of diversity and 
inclusion may arise within the scope of the Rules of Professional Conduct, 
application within the procedural and substantive aspects of law practice, and law 
practice management, including the elimination of bias. 
 

Thus, the diversity and inclusion CLE requirement could count toward any of the required credit 

hours in ethics, skills, areas of professional practice, or law office management. 

 The NYSBA CLE Committee report describes six categories of programs already offered 

by accredited providers that would appear to satisfy the proposed diversity and inclusion 
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requirement and includes a list of sample diversity and inclusion programs from New York and 

around the country in its Appendix B.  

Other Bar Associations 

In February 2016, the House of Delegates of the American Bar Association unanimously 

adopted Resolution 107 encouraging all state bar associations and other licensing and regulatory 

authorities to include programs regarding diversity and inclusion and the elimination of bias as a 

separate requirement of mandatory continuing legal education. In July 2016, the New York City 

Bar Association, together with 12 other New York-based diversity bar associations, urged the 

New York State Continuing Legal Education Board to modify the existing New York mandatory 

CLE requirements to include a separate diversity and inclusion requirement, as California and 

Minnesota had already done. 

Individual Sections’ Views 

The Judicial Section thinks that the proposal is “a great idea.” See Exhibit 1. The Torts, 

Insurance and Compensation Law Section (TICL) “embrace[s] this initiative.” See Exhibit 2. The 

Labor and Employment Law Section “applaud[s] the focus on diversity,” although one member 

was against “legislating social issues” and some members balked at the mandatory nature of the 

requirement. See Exhibit 3. The Antitrust Law Section “support[s]” the addition of a diversity 

and inclusion CLE requirement. See Exhibit 4. The Commercial and Federal Litigation Section 

(ComFed) “recommends” the adoption of the NYSBA CLE Committee’s report, although it 

requests a decision whether the requirement should be one or two hours. See Exhibit 5. The 

Health Section “approve[s]” the proposal. See Exhibit 7. The Dispute Resolution Section 

“wholeheartedly support[s]” the proposal but recommends that acceptable course descriptions be 
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broadened to include lawyers’ perceptions of, and interactions with, arbitrators, mediators, and 

legal support staff. See Exhibit 8. 

Comments by the Labor and Employment Law, the Antitrust, TICL, and the Health 

Sections indicate that each could readily present programs satisfying the proposed diversity and 

inclusion requirement. See Exhibits 2-4, 7. ComFed notes that fulfilling the requirement “should 

not be onerous.” See Exhibit 5. Nonetheless, both the Labor and Employment Law Section and 

ComFed would like clear guidelines covering both the substance to be presented and course 

descriptions for programs qualifying for the diversity-and-inclusion requirement. See Exhibits 3 

and 5. The Antitrust Section recommends that the Association CLE Department take a broad and 

flexible approach to the requirement to include programs that relate directly to an attorney’s day-

to-day practice. See Exhibit 4.  

The Local and State Government Law Section supports the efforts of the Association to 

promote awareness of diversity and inclusion and the elimination of bias and agrees that CLE 

providers should be encouraged to create a wide range of programs incorporating diversity and 

inclusion and the elimination of bias. See Exhibit 6. However, this Section opposes a separate 

mandatory diversity-and-inclusion CLE requirement. Id. It draws a distinction between ethical 

rules that are embodied in the Code of Professional Responsibility and the aspirational nature of 

diversity and inclusion in the legal profession, finding that the former is an appropriate topic for 

mandatory continuing legal education, while the latter is not. Id. The Local and State 

Government Law Section also suggests that adopting a mandatory diversity-and-inclusion CLE 

requirement could, and, if adopted, perhaps should, lead to mandated CLE training on equally 

important causes such as access to justice, child or elder abuse, or substance abuse, as other state 

CLE boards have done. Id. 
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The Sections Caucus’s Position  

The legal profession should promote diversity and inclusion and the elimination of bias. 

While having come far in the last half century, American society and the legal profession still 

have a great distance to travel in this area. It is in the profession’s interest that practitioners learn 

to recognize often unspoken and unrealized discrimination, as well as more overt bias, and 

develop techniques to combat both. This is more than an aspirational goal. It is a moral 

imperative that must be learned, lived, and reinforced. Accordingly, it is appropriate to mandate 

that all experienced practitioners or recently admitted attorneys be required to receive one or two 

hours of diversity-and-inclusion education (the number of hours of the credit to be determined by 

the New York State Continuing Legal Education Board) every two years as part of the required 

24 or 32 hours of CLE that each group must, respectively, satisfy. The Sections Caucus endorses 

and urges the House of Delegates to adopt the report of the NYSBA CLE Committee on a 

proposed CLE requirement for New York State attorneys regarding diversity and inclusion and 

elimination of bias. 
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