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Message from the Chair
Mentoring in our profession is certainly alive, but is it really well?

“Tell me and I forget, teach me and 1 may remember, involve me and I learn.”
—Benjamin Franklin

yers and Mentors (Ill. Sup. Ct. rev. ed. 2014); see also Lawyer
to Lawyer Mentoring Program (Sup. Ct. Ohio).

There has been much discus-
sion and debate about “mentor-
ing” young or junior lawyers:
what it is, what it means, and
how best to do it. Many law
firms and bar associations—in-
cluding our Section—have devel-
oped and implemented success-
ful formal mentoring programs.
Indeed, the ABA maintains a
state-by-state list of mentoring James M. Wicks The benefits redound to all.
programs that can be found at
http:/ /www.americanbar.org/groups/professional
responsibility / resources/professionalism /mentoring.
html. Some courts, such as the Illinois Supreme Court,
through its Commission on Professionalism, have even
developed detailed guidelines, with forms outlining best

practices to mentoring. See Mentoring Plan for New Law- Working one-on-one with a junior lawyer means not
only developing a “Socrates-Plato”-type relationship

With such focus on formal mentoring programs that
often assign pairings and dictate what should be done,
we should not lose sight of the critical importance of one-
on-one informal mentoring. That is, seasoned lawyers
connecting with junior lawyers—teaching, guiding, and
developing our next generation of practitioners outside
of formal programs.

Mentoring is far more than strict compliance with
Rule 5.1 of the Rules of Professional Conduct mandating
that a lawyer who has direct supervisory authority “ad-
equately supervise the work of the other lawyer.” That’s
the floor, so to speak.
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providing guidance and wisdom, but also offering profes- Our Section continues to encourage young lawyers

sional opportunities and helping to develop the mentee’s to join our Section, get active, and develop relationships
ability to make sound judgment calls and refine his or her with the more seasoned practitioners. We are working
ethical compass. with the Young Lawyers Section to involve their members

in our projects. Encouraging young lawyers to engage
actively in bar associations is only one aspect of mentor-
ing, albeit an important one. But we, as a bar, can do more
by trying to identify and work with a junior lawyer to
develop him or her as a professional. It helps all involved,

Mentors benefit, too. Working with junior lawyers
keeps one “current” and helps the firm or other organiza-
tion by personalizing training and continued grooming of
its single most important resource: its next generation of

lawyers. including our profession as a whole.

A recent blog made an interesting observation about
senior lawyers’ possible preoccupation with the impact James M. Wicks
that mentoring might have on one’s own practice, and
thus urged junior lawyers to “demand it.” Ashby Jones, If Endnote
Law Firm Mentoring Is Gone, What's a Young Lawyer to Do? 1. Available at http:/ /blogs.wsj.com/law/2010/07 /26 /if-law-firm-
WS]J Business Law Blog (July 26, 2010).! In other words, mentoring-is-gone-whats-a-young-lawyer-to-do/. The author

writes, “Associates, you've got to demand it...It’s like this: You've

junior lawyers should look to “hitch their wagon” to a . . )

got a choice. You can either sit and bemoan the lack of formal (or
successful seasoned lawyer to learn the trade. Athletes do easy) mentoring opportunities, or you can knock off the self-pity
it, as do other professionals. Lawyers should, too. and go grab it for yourself.”
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The Commercial and Federal Litigation Section Makes
Stop in Jamaica to Discuss Impact of New Commercial
Division Rules on Queens County Bar

By Matthew D. Donovan

The Commercial and Federal Litiga-
tion Section of the New York State Bar
Association continued its workshop tour
concerning the new Commercial Divi-
sion Rules at the Queens County Bar
Association in Jamaica, New York, on
June 30, 2015. Program Chairs Samuel
B. Freed of Farrell Fritz, P.C. and John
A. Mitchell of Mitchell & Incantalupo
organized the panel discussion. Keynote
speaker, Hon. Marguerite A. Grays of the
Queens County Commercial Division,
was introduced by Section Chair, James
M. Wicks of Farrell Fritz, P.C. Matthew
D. Donovan also of Farrell Fritz, P.C.,
moderated the discussion. Approximate-
ly 35 Queens County practitioners were
in attendance.

As with similar programs sponsored
by the Nassau, Suffolk, and Westchester
County Bar Associations, the purpose
of the Queens County panel discussion was twofold: to
provide an opportunity to educate practitioners about the
new Commercial Division Rules, as well as provide some
insight into best practices in the Queens County Com-
mercial Division. And who better to educate and provide
insight to Queens County practitioners than the Presiding
Justice of the Commercial Division herself, Justice Grays?

Justice Grays opened with some brief remarks con-
cerning the history of the Commercial Division, particu-
larly in Queens County, followed by a comprehensive
overview of the new and proposed Commercial Division
Rules. Among the new rules singled out for discussion
by the moderator and Justice Grays were those concern-
ing mandatory mediation and the resolution of discovery
disputes.

An outspoken advocate of the Queens County Com-
mercial Division’s ADR Program, Justice Grays encour-
aged practitioners to make use of mediation early and
often, stating that she frequently directs newly assigned
cases on her docket to mandatory mediation. She praised
the Mandatory Mediation Pilot Program in New York
County, by which every fifth case filed in the Commercial

Panelists: Hon. Marguerite A. Grays,
Presiding Justice Commercial Division
Queens County, and Matthew D.
Donovan, Esq., of Farrell Fritz, P.C.

Division automatically is assigned to
mandatory mediation, and made a point
of stating that she would be receptive to
an expansion of the program in Queens
County. In response to the moderator’s
questions concerning the unfortunate ten-
dency of some practitioners to exploit the
mediation process as a litigation tactic—
e.g., as an opportunity for free discovery

| and stalling—Justice Grays pointed to the
new Preamble to the Rules, which makes
reference to the “frustration” all too often
expressed by clients and attorneys alike
“with adversaries who engage in dilatory
tactics” and highlights the authority of
the court to impose sanctions “as is war-
ranted by the circumstances.”

Praising the efforts of her esteemed
law secretary, Nicole McGregor, who
also was on hand for the panel discus-
sion, Justice Grays noted that the new
rules not only have behind them a spirit of efficiency and
cost-effectiveness, but that they were designed to make
good use of court resources as well. New Commercial
Division Rule 14, for example, provides for the resolution
of discovery disputes by way of limited letter briefing
and teleconferencing with the judges’ law secretaries so
as to avoid the costs and delays associated with unneces-
sary and extensive filings in connection with motions to
compel or for protective orders. Justice Grays remarked
that Ms. McGregor’s assistance in this regard has been
indispensable in providing much-needed relief to an
already overburdened motion docket. Rule 14 also has
had the effect of allowing Justice Grays to focus on some
of the more substantive disputes underlying her overall
caseload.

In short, the Section’s June 30 stop in Queens was
both successful and productive. Practitioners in atten-
dance no doubt left the program better versed on the
new Commercial Division Rules in general and better
equipped to navigate the particularities of their respective
practices in the Queens County Commercial Division.

Matthew D. Donovan is Counsel to Farrell Fritz, P.C.
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Westchester County Commercial Division Justices Discuss
Amendments to Commercial Division Rules

By Courtney R. Rockett

On June 30, 2015, the New
York State Bar Association’s Com-
mercial and Federal Litigation Sec-
tion, the Westchester County Bar
Association, and the Westchester
Women'’s Bar Association spon-
sored a “Bench and Bar Forum”
with the Westchester County Com-
mercial Division bench regarding
recent and proposed changes to
the N.Y. Commercial Division
Rules. Justice Linda S. Jamieson,
Justice Alan D. Scheinkman, and
Justice Scheinkman’s court at-
torney Gretchen Walsh were the

featured panelists. Patrick J. Rohan (L to r) Gretchen Walsh Law Secretary to Justlce
Scheinkman; Chair-Elect Mark A. Berman; Justice
Linda S. Jamieson; Justice Alan D. Scheinkman;

at the law offices of Boies, Schiller ~Claire Gutekunst, President-elect, New York State

and P. Daniel Hollis, ITII moder-
ated the event, which took place
& Flexner LLP in Armonk, New Bar Association
York.

The conversation opened with reflection upon po-
tential or proposed amendments to the N.Y. Commercial
Division Rules. Panelists considered whether Westchester
County’s Commercial Division monetary threshold (cur-
rently $100,000) should be increased, in line with New
York and Nassau Counties’ recent respective threshold
increases to $500,000 and $200,000, and opined that the
$100,000 threshold should remain. The panel also opined
on the application of monetary thresholds to various ap-
plications (to stay or compel arbitration; to confirm or dis-
affirm awards) and on issues of case eligibility definition
in the Division. Considerations of judicial efficiency and
the Commercial Division’s objectives played a prominent
role throughout the discussion.

Questions moved to the Advisory Council’s new
proposed rule concerning entity depositions patterned on
Federal Rule of Civil Procedure 30(b)(6). The proposed
amendment would permit the requesting party to specify
topics and would require the disclosing party to desig-
nate one or more individuals to testify in response on its
behalf. The judges were hopeful that the new rule would
reduce occurrences of a designated deponent lacking suf-
ficient knowledge of relevant issues. Also discussed was
the viability of designating deponents no longer affiliated
with the entity and the reality that in many cases former
employees are the most knowledgeable witnesses.

The panel concluded with commentary on an array of
recent amendments to the New York Commercial Divi-
sion Rules and the ways in which these changes might

contribute to running an efficient
docket. For example, in 2013 Rule
13 was amended to provide for an
expert discovery phase at the con-
clusion of fact discovery, including
the exchange of expert reports and
depositions of testifying experts.
Panelists felt that further clarifica-
tion of the rule would be useful
in guiding attorneys who have

| frequently sought advice from the
court. Audience members took

| partin a conversation regarding
expert testimony, its relevance for
summary judgment motions, and
whether it should be exchanged
prior to a dispositive motion.
Rule 8(a)’s amendment, effective
September 2014, requires coun-
sel to discuss in advance of the
preliminary or compliance confer-
ence any voluntary or informal exchange of information
that may aid in early resolution of discovery disputes or
even case settlement. The judges were encouraged that
the amendment incentivizes attorneys to cooperate to
shorten the discovery phase. None of the justices has yet
had experience with new Rule 9 (effective June 2014),
which allows parties to consent to an accelerated adju-
dication, with streamlined discovery, a 9-month limit on
pretrial proceedings, and waiver of jury trial and inter-
locutory appeals. Justice Scheinkman emphasized that
having avenues for streamlining commercial disputes is
imperative to New York’s reception as a suitable forum
by foreign parties, who tend not to view New York as a
rocket docket.

The judges had varying preferences and opinions re-
garding topics like letter briefs addressing discovery dis-
putes, categorical as opposed to document-by-document
privilege logs, and staggered time slots for court appear-
ances. But both agreed, in discussing the context of new
Rule 11-e (effective April 2015, which requires specificity
when objecting to discovery requests), that document ob-
jections are too boilerplate and that the committee should
consider rules limiting them.

The panel followed a cocktail hour sponsored by the
New York State Bar Association’s Commercial and Fed-
eral Litigation Section.

Courtney R. Rockett is a partner of the firm of Boies,
Schiller & Flexner LLP.

4 NYSBA Commercial and Federal Litigation Section Newsletter | Winter 2015 | Vol. 21 | No. 3



Onondaga County Bench-Bar Forum

By Jonathan Fellows

On October 6, 2015, the New
York State Bar Association’s Com-
mercial and Federal Litigation
Section presented the “Onondaga
County Commercial Division
Bench-Bar Forum.” The CLE
event took place at the Conference
Center at Bond, Schoeneck & King,
PLLC’s Syracuse office. Over sixty
practitioners from Central New
York attended the event, filling the
room to capacity.

Both of Onondaga County’s
Commercial Division Justices,
Deborah H. Karalunas and Donald
A. Greenwood, participated in
the Forum. Jonathan B. Fellows,
of Bond, Schoeneck & King, who

the Commercial Division in the
Fifth Judicial District, organized
the event and served as Mod-
erator. Mitchell J. Katz, Section
Vice-Chair, and Teresa Bennett, Co-Chair of the Section’s
Committee on the Commercial Division, both of Menter,
Rudin & Trivelpiece P.C., attended and helped to organize
the event.

The program was one of several Bench-Bar Forums
on the Commercial Division being held around the state
in light of the promulgation of new rules for the Commer-
cial Division and the 20th Anniversary of the establish-
ment of the Commercial Division.

Onondaga County’s Commercial Division is one of
the ten Commercial Divisions that have been established
across the state. Justice Karalunas was appointed Pre-
siding Justice of the Commercial Division in Onondaga
County in 2007. Justice Greenwood was appointed to hear
cases in the Commercial Division in 2011. In addition to
serving on commercial cases, Justice Greenwood handles
the bulk of Onondaga County’s tax certiorari cases. This
was the second CLE this year organized by the Section
in which Justices Karalunas and Greenwood served as
panelists. In March they were panelists in the Section’s

(L to r): Jonathan B. Fellows, Member, Bond
Schoeneck & King, PLLC; Hon. Deborah H.
is the Section’s District Leader for ~Karalunas, Presiding Justice of the Supreme Court, sion rules regarding proportional-

Commercial Division, Onondaga County; Hon.
Donald A. Greenwood, Justice of the Supreme
Court, Commercial Division, Onondaga County

“Social Media Legal Ethics: Litigat-
ing Commercial Cases and Market-
ing Your Practice,” which Jonathan
Fellows also chaired and in which
Section Chair-Elect Mark Berman
participated as a panelist.

Jonathan Fellows opened the
Forum with a history of the Com-
mercial Division and a discussion
of the vision of Chief Judge Kaye
and Chief Judge Lippman to create
and maintain a world class forum
for the adjudication of commercial
disputes in New York Supreme
Court. He then outlined the new
rules for the Commercial Division,
including the new language in the
preamble to the Commercial Divi-

ity in discovery, which the Chief
Administrative Judge had an-
nounced the day before the event.

Justice Karalunas then led the practitioners through
her new Preliminary Conference Stipulation and Order
for commercial cases, which has been drafted to imple-
ment the new rules, and discussed the New York City Bar
Association’s model Stipulation and Order for the Pro-
duction and Exchange of Confidential Information, which
she has referenced in her form Stipulation. Both Justices
asked the practitioners for input and suggestions on the
form Stipulation.

The Forum then proceeded with questions to the
Justices from the audience, as well as questions from the
Justices to the attorneys. In addition to the new rules, the
Forum discussed whether a mediation program for com-
mercial cases should be established in Onondaga County,
expert witness discovery, and the preferences of chambers
for resolving discovery disputes. The Forum was well
received by both the Bench and the Bar, and the Section
greatly appreciated the time that Justices Karalunas and
Greenwood devoted to the Forum.

Jonathan Fellows is a member of Bond Schoeneck &
King, PLLC.

Commercial and Federal Litigation Section

Visit us on the Web at
WWW.NYSBA.ORG/COMFED
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Preparing for Successful Mediations:

A Guide for Litigators

By Richard S. Weil

Litigators know how to prepare for trial. Preparing
for mediation is similar with one key difference: the goal
in trial is to win, while the goal in mediation is getting
the other side to say “yes.” So how you present your case
to the opponent’s attorney and decision-maker is critical.
Here are some suggestions you might find helpful.

Preparing Yourself

* Learn the names of the people who will attend the
mediation, including the mediator, and find out
something about them.

* Review the file to gain command of the facts and
relevant law. It’s embarrassing to your client and
obvious to the adversary when you fumble.

* Analyze the strengths, weaknesses, and risks of
your case and strategize how you will address
them.

* Analyze the strengths, weaknesses, and risks of the
opponent’s case and strategize how you will ad-
dress them.

¢ Decide who will attend the mediation.

¢ Ideally, the ultimate decision-maker: the person
with authority to bind a party, who has the abil-
ity and clout to make an independent decision to
settle and to understand and evaluate the case as
it develops during mediation. If that person can-
not be present, the person who attends should
have access to and the respect of the person
who will make the decision. The decision-maker
should be available by phone.

¢ Fact witnesses: They are generally unnecessary.
Although facts are discussed in mediation, it is
not a fact-finding process. The presence of fact
witnesses may lead to counter-productive efforts
to determine “the truth,” and persons involved
in the dispute may add facts but be so intent on
justifying their actions that resolution is blocked.

¢ Other lawyers: the fewer the better.

e Experts: they are expensive and their presence is
generally not essential to settle a case. If one side
brings an expert, so will the other, and they will
probably disagree. Use their reports, however

e Select the documents to bring: key factual docu-
ments, demonstrative exhibits, summaries, and
analyses of potential damages. In addition, if you
have the case file on your computer, bring the
computer so you can access additional documents
if needed.

* Meet with your client to develop your strategy and
goals.

® Prepare your mediation statement. Many litigators
prefer to send their statements only to the mediator
and not to the opposing counsel. They are missing
a golden opportunity. Since the goal in mediation
is getting the other side to say “yes,” your most
important audience is the opponent’s attorney and
decision-maker. By outlining the strengths of your
case and adopting a cooperative tone, you are much
more likely to achieve an acceptable outcome. Ex-
changing mediation statements is especially helpful
when the opponent’s decision-maker will not at-
tend the mediation, as is often the case with large
companies, government entities, and insurance
carriers. If there is information you do not wish to
share with the opponent, just put it in a separate
statement sent only to the mediator.

e Prepare the content and tone of your opening state-
ment. If there are going to be opening statements (a
decision that should be made in advance jointly by
counsel and the mediator), they should be tailored
to present your case and your client’s interests in
the best possible light without antagonizing your
opponent. Attorneys intent on putting on a show
for their clients or trying to intimidate the opponent
do not advance their client’s interest in settlement.

Preparing Your Client

Preparing clients is important, especially when they
played a key role in the case, and their testimony, de-
meanor, credibility, and level of interest in settling will be
gauged by the opponent.

e Explain the process, including the mediator’s role,
caucuses, and confidentiality. Explain how media-
tion differs from litigation, with which the client
may be familiar from experience or television.

e Explain what the client should expect:

* The adversary’s personal attacks and belittling
of his/her case.

* The mediator acting as devil’s advocate, point-
ing our weaknesses in your case.

* The presentation of new facts or new ways of
seeing facts that affect your perception of the
case.

¢ Disappointment with the other side’s initial
demand or offer.
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¢ Impasse, and the mediator’s techniques for willingness to settle and may set a starting point
breaking it. that will steer the negotiation. But don’t set a bot-
tom line. Parties and counsel must be flexible in

e Prepare for a long day. Bring reading material ; ; . oL
p g cay & & responding to new information, positions, and

and snacks. . . L
arguments that arise during the mediation and to
e Spend time with your client to understand her real change a point of view if contrary facts and expla-
concerns, goals, wants, needs, and interests. Telling nations appear.

the mediator about your client’s concerns may help
the mediator suggest a solution.

Be sure the client is focused on an acceptable reso-
lution rather than an ideal outcome.

Discuss the strengths and weaknesses of your case,
both to give the client a realistic picture and to
prevent confusion and alarm when the mediator or
opposing counsel brings them up.

* Explain the risks and costs of litigation (and possi-
bly collection) and the benefits of settling, including
the fact that 90-95% of civil cases settle eventually.

Be prepared to stay until the case is settled or until
one or both parties or the mediator says impasse
has been reached for the moment.

Decide whether and when the client will speak.
Some lawyers instruct their clients not to speak in
joint session, afraid they might damage the case.
But giving the client an opportunity to speak,

Explain that mediation may have benefits even if

whether in joint session or caucus, provides them it does not result in immediate settlement. It may
with “a day in court,” a chance to tell their story help you understand the viewpoint, passion, and
as well as to “vent.” Letting the client speak may determination of the other side, give you the opin-
increase the chances of success by giving him or her ion of a neutral on the merits of your case, and keep
a role in the process. In some cases, it is especially channels open for future settlement discussions.
effective to let the client apologize or acknowledge

how the other person was affected by the client’s Richard S. Weil mediates commercial and employ-
actions. ment cases in his private practice, for federal and state

courts in New York and New Jersey and for AAA and
CPR. His articles about mediation have been published
in the ABA Dispute Resolution Journal, the New York

Law Journal, and CPR’s magazine Alternatives. See
e Set your initial offer or demand. It will affect your weilmediation.com for more information.

opponent’s perception of your good faith and

¢ Analyze possible remedies, including damages and
non-economic elements, such as transfer to another
job, time payments, or a joint press release.

Follow NYSBA

and the Commercial VISIT
and Federal Litigation

Section on Twitter www.twitter.com/nysba

and

www.twitter.com/
nysbacomfed

and click the link to follow us and stay
up-to-date on the latest news from the
Association and the
Commercial and Federal Litigation Section
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Products Liability in New York,
Strategy and Practice

Second Edition

Editors-in-Chief

Neil A. Goldberg, Esq.
Goldberg Segalla, LLP, Buffalo, NY

John Freedenberg, Esq.
Goldberg Segalla, LLP, Buffalo, NY

Written by leading practitioners from throughout New York
State, this two-volume comprehensive reference covers all
important aspects of both federal and state product liability
litigation cases in New York.

Contents at a Glance

* The Law of Manufacturing and Design Defect Liability

* Liability for Failure to Warn Under New York Law

* Strategic Issues Concerning the Defense of Plaintiff's Case

* Defending the Design Defect Case: Strategic Considerations
* Discovery/Pretrial Issues

More...

To order online visit www.nysba.org/productsliability

Get the Information Edge

NEW YORK STATE BAR ASSOCIATION

1.800.582.2452  www.nysba.org/pubs

Mention Code: PUB2080N *Discount good until February 15, 2016

Section
Members get
20%
discount*

with coupon code
PUB2080ON

PRODUCT INFO AND

PRICES
4197912012 | 1,175 Pages
loose-leaf | 2 vols.

NYSBA Members $145
Non-members $190

Order multiple titles to take advantage of our low flat
rate shipping charge of $5.95 per order, regardless of
the number of items shipped. $5.95 shipping and
handling offer applies to orders shipped within the
continental U.S. Shipping and handling charges for
orders shipped outside the continental U.S. will be
based on destination and added to your total.
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The Section’s District Leaders

County (District) District Leader Firm

Albany (3rd) Jim Potter Hinman Straub P.C.
Erie (8th) Sheldon Smith Nixon Peabody LLP
Kings (2nd) Richard Klass Richard Klass, Esq.

Nassau/Suffolk (10th) Laurel Kretzing Jaspan Schlesinger, LLP
Onondaga (5th) Jonathan Fellows Bond Schoeneck & King PLLC
Monroe (7th) Jeff Harradine Ward Greenberg Heller & Reidy LLP
New York (1st) Joseph Drayton Cooley LLP
Queens (11th) John Mitchell Mitchell & Incantalupo
Queens (11th) Samuel Freed Farrell Fritz, P.C.
Westchester (9th) Courtney Rockett Boies, Schiller & Flexner LLP
Patrick Rohan

NYLitigator Invites Submissions

The NYLitigator welcomes submissions on topics of interest to members of the Section. An article
published in the NYLitigator is a great way to get your name out in the legal community and adver-
tise your knowledge. Our authors are respected statewide for their legal expertise in such areas as
ADR, settlements, depositions, discovery, and corporate liability.

MCLE credit may also be earned for legal-based writing directed to an attorney audience upon ap-
plication to the CLE Board.

If you have written an article and would like to have it considered for publication in the NYLitiga-
tor, please send it in electronic document format (pdfs are NOT acceptable), along with biographical
information to its Editor:

Daniel K. Wiig, Esq.
Municipal Credit Union
Legal Department
22 Cortlandt Street
New York, NY 10007
dwiig@nymcu.org

Authors’ Guidelines are available under the “Article Submission” tab on the Section’s Web site:
www.nysba.org/NYLitigator.

www.nysba.org/NYLitigator
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CPLR Amendments: 2015 Legislative Session

(2015 N.Y. Laws ch. 1-516)

CPLR § Chapter (Part) | Change Eff. Date
(Subpart, §)

212(e) 368(31) Adds a new subdivision (e) providing a ten-year statute of limitations and a 1/19/16
tolling period for certain actions brought by victims of sex trafficking, compel-
ling prostitution, or labor trafficking

1101(f) 55(B)(16) Extends expiration of CPLR 1101(f) until Sept. 1, 2017 4/13/15

Art. 21-A | 237(2) Adds a new Article 21-A regulating filing of papers in courts by fax and elec- | 8/31/15
tronic means, including § 2110 (definitions), § 2111 (filing of papers in trial
courts by fax and electronic means), § 2112 (filing of papers in appellate divi-
sion by electronic means)

3016(i) 76(2) Adds provision on privacy of names in certain legal challenges to college/ 10/5/15
university disciplinary findings

8604 439 Changes the filer (Dept. of Law) and recipients (temporary president instead | 11/20/15
of majoirty leader) of the annual report

2015 Amendments to the Uniform Rules for Supreme and
County Courts, Rules Governing Appeals, and Certain

Other Rules of Interest to Civil Litigators
(West’s N.Y. Orders 1-20 of 2015)

22 NYCRR § Court Subject (Change)

202.6(b) Sup. Deletes application for default judgment in consumer credit matter pursuant to
202.27-a

202.70(g) Sup. Adds preamble on dilatory practices

202.70(g), Rule 8(b) | Sup. Adds need to vary presumptive number and duration of depositions set forth in Rule
11-d as matter to be considered by counsel in regard to e-discovery issues prior to pre-
liminary conference

202.70(g), Rule 11(c) | Sup. Adds consideration by court of appropriateness of altering presumptive limitations
on depositions set forth in Rule 11-d

202.70(g), Rule 11-d | Sup. Adopts new rule governing limitations on depositions; amends rule to treat entity as
single deposition

202.70(g), Rule 11-e | Sup. Adds rule on response and objections to document requests

202.70(g), Rule 11-f | Sup. Adds rule on depositions of entities and identification of matters for deposition

202.70(g), Rule 14 Sup. Amends rule on resolution of discovery disputes

202.71 Sup. Establishes procedure for recognition of tribal court judgments, decrees, and orders

520.2(a) Ct. App. | Adds cross reference to 520.17

520.3(b), (c), (d), (e) | Ct. App. | Amends definition of approved law school, instructional requirements, course of
study, and credit for law study in foreign country

520.6(b) Ct. App. | Amends educational requirements for legal education in study of law in foreign

country

Notes: The court rules published on the Office of Court Administration’s website include up-to-date amendments to those
rules: http:/ /www.nycourts.gov/rules/trialcourts/index.shtml.
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From the NYSBA Book Store

:

-Foundation Evidence,

Cou

-
e
AUTHORS

Hon. Edward M. Davidowitz
Judicial Hearing Officer
Bronx County Supreme Court

Robert L. Dreher, Esq.
Executive Assistant District Attorney
Bronx County District Attorney’s Office

PRODUCT INFO AND PRICES

2014 / 294 pp., softbound
Print PN: 41074

E-Book PN: 41074E

NYSBA Members
Non-members

Order multiple titles to take advantage of our
low flat rate shipping charge of $5.95 per order,
regardless of the number of items shipped. $5.95
shipping and handling offer applies to orders
shipped within the continental U.S. Shipping and
handling charges for orders shipped outside the
continental U.S. will be based on destination and
added to your total.

$65
$80

Get the Information Edge

NEW YORK STATE BAR ASSOCIATION
1.800.582.2452  www.nysba.org/pubs

Mention Code: PUB2081N

Quéstions and
troom Protocols,

Members get

Foundation Evidence, Questions and Courtroom

20%
Protocols has long been the go-to book to help discount*
attorneys prepare the appropriate foundation with coupon code
testimony for the introduction of evidence and PUB2081N

examination of witnesses.

This edition has been completely reorganized to better follow the process of
a trial and the sections on Direct, Re-direct and Cross Examination have been
greatly expanded, adding more sample questions and examples from the
cross-examination of Hermann Goering.

Written by Hon. Edward M. Davidowitz and Robert L. Dreher, Executive
Assistant District Attorney and Chief Trial Counsel at the Bronx District
Attorney’s Office, this edition of Foundation Evidence is an indispensable
addition to your trial library.

Also available as a downloadable PDF

Contents

Chapter One
The Courtroom and the Court

Chapter Eight
Lay Witness Testimony

Chapter Two Chapter Nine
Trial and Courtroom Protocols Documentary Evidence
Chapter Three Chapter Ten

Courtroom Closure

Chapter Four

Examination of Defendants Who
Want to Proceed to Trial Pro Se
Chapter Five

Pretrial and Suppression Hearings
Chapter Six

Alternative Procedures for Admission
and Preclusion of Evidence

Chapter Seven

Physical and Demonstrative Evidence

Expert Witness Testimony
Chapter Eleven
Examination of Witnesses: Direct
and Re-direct

Chapter Twelve
Cross-Examination
Chapter Thirteen
Objections

Chapter Fourteen
Motions to Strike
Chapter Fifteen
Summations

P
il

NYSBA

*Discount good until February 15, 2016
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Notes of the Section’s Executive Committee Meeting

June 9, 2015 The Executive Committee approved the

Guest speaker, Hon. Peter - Commercial Division Committee Report on
Moulton, Administrative Judge for the W the Commercial Division Advisory Council’s
First Judicial District, Supreme Court }/ Proposal Concerning Eligibility Criteria for

of the State of New York, discussed the Matters That May Be Heard in the Commer-
Commercial Division and entertained cial Division. The Executive Committee

questions from Executive Commit- 2EF also discussed and approved the Social

tee members. The Chair presented the
Chair’s Public Service Award to Justice
Andrea Masley of the Supreme Court,
New York County.

Media Committee’s 2015 Updated Social
f - Media Ethics Guidelines, as well as the

Ethics Committee’s report on a pro-
posed amendment to New York Rule

of Professional Conduct 8.4 on Super-
vising Investigations.

NEW YORK STATE BAR ASSOCIATION

. ' g 4 . : » -

ANNUAL MEETING 2016

Wednesday, January 27, 2016 NYSBA
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From the NYSBA Book Store >

Insurance Law
Practice

Second Edition (w/2014 Supplement)

e Know how to identify and understand the terms of an insurance
policy

e Become familiar with several types of insurance, including automobile,
fire and property, title, aviation and space

Ny 4

e Gain the confidence and knowledge to skillfully represent either an
insurer or insured, whether it be during the policy drafting stage or
a claim dispute

Insurance Law Practice, Second Edition covers almost every insurance-
related topic, discussing general principles of insurance contracts,
litigation involving insurance contracts, types of insurance policies,

and other pertinent issues. New and experienced practitioners alike will
benefit from the practical and comprehensive approach to this

complex area of the law.

Insurance Law Practice, Second Edition is an invaluable reference for
attorneys who practice insurance law in New York State. All 41 chap-
ters in this two-volume guide have been brought up to date, with
“Construing the Insurance Contract,” “Arbitration as a Forum for
Resolving Coverage Disputes” and “Insurance Regulation” being com-
pletely revised.

Get the Information Edge
1.800.582.2452 www.nysba.org/pubs

Mention Code: PUB2079N *Discount good until February 15, 2016

Section
Members get
20%
discount*

with coupon code
PUB2079N

| Issmasre Law

i

PreacTice

EC LR |

:

F

Editors-in-Chief

John M. Nonna, Esq.
Patton Boggs LLP

New York, NY

Michael Pilarz, Esq.

Law Offices of Michael Pilarz
Buffalo, NY

Christopher W. Healy, Esq.
Reed Smith LLP

New York, NY

PRODUCT INFO AND PRICES

41256 | Book (w/ 2014 supplement) |
1,588 pages | loose-leaf, two-volume

Non-Members $175
NYSBA Members $140

512514 | 2014 Supplement | 524 pp.
(for past purchasers only)

Non-Members $115
NYSBA Members $100

Order multiple titles to take advantage of our low flat
rate shipping charge of $5.95 per order, regardless
of the number of items shipped. $5.95 shipping and
handling offer applies to orders shipped within the
continental U.S. Shipping and handling charges for
orders shipped outside the continental U.S.

will be based on destination and ®

added to your total.
NYSBA
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Section Committees and Chairs

ADR

Charles ]. Moxley Jr.
MoxleyADR LLC

850 Third Avenue, 14th Floor
New York, NY 10022
cmoxley@moxleyadr.com

Antitrust

Jay L. Himes

Labaton Sucharow LLP
140 Broadway

New York, NY 10005
jhimes@labaton.com

Andrew C. Finch

Paul, Weiss, Rifkind, Wharton
& Garrison LLP

1285 Avenue of the Americas
New York, NY 10019-6064
afinch@paulweiss.com

Appellate Practice

James M. McGuire

Dechert LLP

1095 Avenue of the Americas
New York, NY 10036-6797
james.mcguire@dechert.com

Mary Kay Vyskocil

Simpson Thacher & Bartlett LLP

425 Lexington Avenue
New York, NY 10017
mvyskocil@stblaw.com

Bankruptcy Litigation
Douglas T. Tabachnik

Law Offices of Douglas T. Tabachnik, PC

63 West Main Street, Suite C
Freehold, NJ 07728
dtabachnik@dttlaw.com

Civil Practice Law and Rules
Helene R. Hechtkopf

Hoguet Newman Regal & Kenney, LLP

10 East 40th Street
New York, NY 10016-0301
hhechtkopf@hnrklaw.com

Thomas C. Bivona

Milbank Tweed Hadley McCloy LLP

28 Liberty Street, 45th Floor
New York, NY 10005-1413
tbivona@milbank.com

Civil Prosecution

Neil V. Getnick

Getnick & Getnick LLP

521 Fifth Avenue, 33rd Floor
New York, NY 10175
ngetnick@getnicklaw.com

Richard J. Dircks
Getnick & Getnick

521 5th Ave., 33rd Floor
New York, NY 10175
rdircks@getnicklaw.com

Commercial Division

Julie Ann North

Cravath, Swaine & Moore LLP
825 Eighth Avenue

New York, NY 10019-7416
jnorth@cravath.com

Teresa M. Bennett

Menter, Rudin & Trivelpiece, P.C.

308 Maltbie Street, Suite 200
Syracuse, NY 13204-1498
tbennett@menterlaw.com

Commercial Jury Charges
Andrea Masley

New York City Civil Court
111 Centre Street

New York, NY 10013
amasley@nycourts.gov

Corporate Litigation Counsel
Robert J. Giuffra Jr.

Sullivan & Cromwell LLP

125 Broad Street

New York, NY 10004-2400
giuffrar@sullcrom.com

Michael W. Leahy

American International Group, Inc.

80 Pine Street, 13th Floor
New York, NY 10005
michael.leahy2@aig.com

Creditors’ Rights and Banking
Litigation

Michael Luskin

Luskin, Stern & Eisler LLP
Eleven Times Square

New York, NY 10036
luskin@Isellp.com

S. Robert Schrager

Hodgson Russ LLP

1540 Broadway, 24th Floor
New York, NY 10036
rschrager@hodgsonruss.com

Diversity

Sylvia Ometa Hinds-Radix
Supreme Court Kings County
360 Adams, Room 1140
Brooklyn, NY 11201
shradix@nycourts.gov

Carla M. Miller
Universal Music Group
1755 Broadway, 4th Floor
New York, NY 10019
carla.miller@umusic.com

Electronic Discovery

Sandra J. Rampersaud
Cravath, Swaine & Moore LLP
825 8th Avenue

New York, NY 10019-7416
sjrampersaud@cravath.com

Steven Carl Bennett

Park Jensen Bennett LLP
40 Wall Street, 41st Floor
New York, NY 10005
sbennett@parkjensen.com

Employment and Labor Relations
Gerald T. Hathaway

Mitchell Silberberg & Knupp LLP
12 East 49th Street, 30th Floor
New York, NY 10017
gerald.hathaway@dbr.com

Robert N. Holtzman

Kramer Levin Naftalis & Frankel LLP
1177 Avenue of the Americas

New York, NY 10036-2714
rholtzman@kramerlevin.com

Ethics and Professionalism
Anthony ]. Harwood

Rakower Lupkin PLLC

488 Madison Avenue, 18th Floor
New York, NY 10022
tony.harwood@aharwoodlaw.com
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Federal Judiciary

Jay G. Safer

Locke Lord LLP

3 World Financial Center, 20th Floor
New York, NY 10281
jsafer@lockelord.com

Dawn Kirby

DelBello Donnellan Weingarten
Wise & Wiederkehr, LLP

One North Lexington Ave, 11th Floor
White Plains, NY 10601
dkirby@ddw-law.com

Federal Procedure

Michael C. Rakower

Rakower, Lupkin PLLC

488 Madison Avenue, 18th Floor
New York, NY 10022
mrakower@rakowerlupkin.com

James F. Parver

Margolis & Tisman LLP

280 Madison Avenue, 5th Floor
New York, NY 10016-0801
jimparver@hotmail.com

Hedge Fund and Capital Markets
Litigation

Benjamin R. Nagin

Sidley Austin LLP

787 Seventh Avenue

New York, NY 10019-6018
bnagin@sidley.com

Immigration Litigation
JillA. Apa

Barclay Damon LLP
Avant Building, Suite 1200
200 Delaware Avenue
Buffalo, NY 14202-4005
japa@damonmorey.com

Sophia M. Goring-Piard
Fragomen, Del Rey, Bernsen
& Loewy, LLP

7 Hanover Square

New York, NY 10004
sgpiard@gmail.com

International Litigation
Clara Flebus

New York Supreme Court
Appellate Term

60 Centre Street, Room 401
New York, NY 10007
clara.flebus@gmail.com

Internet and Intellectual Property
Litigation

Peter J. Pizzi

Connell Foley LLP

888 7th Avenue

New York, NY 10106
ppizzi@connellfoley.com

Joseph V. DeMarco

DeVore & DeMarco, LLP

99 Park Avenue, Room 1100
New York, NY 10016
jvd@devoredemarco.com

Legislative and Judicial Initiatives
Vincent J. Syracuse

Tannenbaum Helpern Syracuse &
Hirschtritt LLP

900 Third Avenue, 17th Floor

New York, NY 10022-4728
syracuse@thsh.com

Membership

Nicole F. Mastropieri

Nixon Peabody LLP

437 Madison Avenue

New York, NY 10022-7001
nmastropieri@nixonpeabody.com

Mentoring

Jonathan D. Lupkin

Rakower Lupkin PLLC

488 Madison Avenue, 18th Floor
New York, NY 10022
jlupkin@rakowerlupkin.com

Matthew R. Maron

The Trump Organization
725 Fifth Avenue

New York, NY 10022
mmaron@trumporg.com

Nominations

Melanie L. Cyganowski

Otterbourg, Steindler, Houston & Rosen
230 Park Avenue

New York, NY 10169-0075
Mcyganowski@otterbourg.com

Securities Litigation and Arbitration
James D. Yellen

Yellen Arbitration and Mediation Services
156 East 79th Street, Suite 1C

New York, NY 10021-0435
jamesyellen@yahoo.com

Jonathan L. Hochman

Schindler Cohen & Hochman LLP
100 Wall Street, 15th Floor

New York, NY 10005-3701
jhochman@schlaw.com

Social Media

Ignatius A. Grande

Hughes Hubbard & Reed LLP
One Battery Park Plaza

New York, NY 10004
grande@hugheshubbard.com

Mark Arthur Berman

Ganfer & Shore LLP

360 Lexington Avenue, 14th Floor
New York, NY 10017-6502
mberman@ganfershore.com

State Court Counsel
Melissa A. Crane
Manhattan Criminal Court
100 Centre Street

New York, NY 10013
macrane@nycourts.gov

Deborah E. Edelman

Supreme Court of the State of New York
60 Centre Street, Rm 232

New York, NY 10007
dedelman@nycourts.gov

State Judiciary

Jeffrey Morton Eilender
Schlam Stone & Dolan

26 Broadway

New York, NY 10004-1703
jme@schlamstone.com

Charles E. Dorkey 111
Dentons US LLP

1221 Avenue of The Americas
New York, NY 10020
charles.dorkey@dentons.com

White Collar Criminal Litigation
Joanna Calne Hendon

Spears & Imes LLP

51 Madison Avenue

New York, NY 10010-1603
jhendon@spearsimes.com

Evan T. Barr

Fried, Frank, Harris, Shriver
& Jacobson LLP

One New York Plaza

New York, NY 10004
evan.barr@friedfrank.com
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