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Summary of Decisions and Statutes

ARBITRATION INSURANCE

27-24. The United States Supreme Court unanimously 27-26. The proper measure of damages for breach of a
concluded that a federally recognized Indian tribe had construction contract insurance procurement clause is the
clearly waived its sovereign immunity from suit by enter- damaged party’s full cost of insurance, including the
ing into a standard form American Institute of Architects premiums it has paid for its own insurance, any out-of-
(AIA) construction contract containing an unambiguous pocket costs that it may have incurred incidental to the
arbitration clause. The contract related to the reroofing of policy, and any increase in its future insurance premiums
a commercial building owned by the tribe outside of its resulting from the liability claim. Trokie v. York Preparatory
reservation and not held in trust by the federal govern- School, Inc., ___ A.D2d __, 726 N.Y.5.2d 37 (1st Dep’t
ment. The Indian tribe expressly agreed to arbitrate dis- 2001).

putes relating to the contract under the Construction
Industry Arbitration Rules of the American Arbitration
Association, and expressly agreed to the enforcement of
arbitral awards in any court having jurisdiction thereof.

27-27. A construction contract between a general con-
tractor and the New York State Department of Transporta-
tion (DOT) required the general contractor to indemnify

Such agreements were construed by the Court to be a all of its subcontractors as well as certain consultants sep-
clear waiver of tribal immunity. C & L Enterprises, Inc. v. arately hired by DOT, and to purchase liability insurance

Citizen Band Potawatomi Indian Tribe of Oklahoma, ___ U.S. cov.ering them. The cgnsultants hirgd by DOT were not
121 S.Ct. 1589 (2001). entitled to summary judgment against the general con-

tractor on the issue of indemnification because the con-

27-25. Construction manager’s motion to stay subcon- tract did not expressly state that it was intended to benefit
tractor’s breach of contract action, pending compliance third parties and because the ordinary construction con-
with a dispute resolution provision incorporated into the tract does not give third parties who contract with the
subcontract from the prime contract, was granted. The promisee (DOT) the right to enforce its contract with
prime contract provided for non-binding adjudication by another. Perron v. Hendrickson/Scalamandre/Posillico (TV),

a dispute resolution committee. Nothing in the provision __AD2d__,725N.Y.5.2d 662 (2d Dep’t 2001).

limited the dispute resolution procedure to those claims

attributable to the construction manager’s conduct in per- LABOR LAW §§ 200, 240, 241

forming the prime contract. The claims were held to be 27-28. In one case, a worker standing on a ladder to
within the scope of the dispute resolution procedure remove steel window frames was injured by falling glass
because they arose from work on the project, notwith- from an adjacent window. In another case, a worker
standing the fact that those claims were raised after sub- standing on a ladder was injured when the electrical fix-
stantial completion of such work. BAE Automated Systens, ture he was installing fell and cut him seriously. In neither
Inc. v. Morse Diesel Int’l., Inc., 2001 WL 547133 (S.D.N.Y. case did the worker fall from the ladder. Accordingly, the
2001). Court of Appeals concluded that Labor Law § 240(1) did

not apply to these accidents because the falling objects
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were not being hoisted or secured and did not fall as a
consequence of the absence or inadequacy of any safety
device listed in the statute. These cases did not involve a
falling worker because neither worker was injured by a
fall from an elevated workplace. Narducci v. Manhasset Bay
Associates, 96 N.Y.2d 259, 727 N.Y.S.2d 37 (2001).

27-29. An intoxicated roofer was told to report to his
foreman. As he walked across the roof, he stepped onto
yellow insulation where a roof panel had been removed.
The insulation had no underlying support, and he fell
through the roof at least 21 feet to the floor below. A unan-
imous panel of the Fourth Department held that the
injured roofer was entitled to summary judgment on lia-
bility as a matter of law under Labor Law § 240(1) because
there were no safety devices in place to prevent such an
accident. In the absence of safety devices, no reasonable
jury could conclude that the roofer’s intoxication and con-
sequent actions were the sole proximate cause of his
injuries. Sergeant v. Murphy Family Trust, __ A.D.2d __,
726 N.Y.5.2d 537 (4th Dep’t 2001).

27-30. The natural sand surface of an excavation
trench did not constitute a “slippery condition” within
the meaning of the Industrial Code (12 N.Y.C.R.R.

§ 23-1.7(d)). An employee who sustained injuries when
loose sand shifted beneath his feet could not prevail
under Labor Law § 241(6) in his action against the defen-
dants. Miranda v. City of New York, 281 A.D.2d 403, 721
N.Y.S.2d 391 (2d Dep’t 2001).

MECHANICS’ LIENS

27-31. A contractor defaulted on its public improve-
ment contract with a school district. The surety which
issued performance and payment bonds for the default-
ing contractor paid other contractors, laborers, and
materialmen to complete the project. The surety claimed
subrogation to their rights as trust fund beneficiaries
under Lien Law article 3-A and sought to collect the
unpaid contract balance from the school district. The
Third Department concluded that the statutory trust
claims of the New York State Department of Labor (DOL)
under Labor Law article 8 for recovery of prevailing wage
violations by the defaulting contractor were superior to
the Lien Law article 3-A claims of the surety, even though
some of the prevailing wage violations within DOL’s
claims related to other public improvement projects. RLI
Insurance Company, Surety Division v. New York State
Department of Labor, 282 A.D.2d 811, 722 N.Y.5.2d 618 (3d
Dep’t 2001).

27-32. A bank held perfected security interests in a
defaulting subcontractor’s equipment, inventory,
accounts receivable, contract rights and general intangi-
bles. Nevertheless, Lien Law article 3-A precluded the
bank from intervening or being substituted as plaintiff for
the subcontractor in its actions to foreclose a mechanic’s
lien or to recover for breach of subcontract unless and

until all claims by subsubcontractors and suppliers, who
were trust beneficiaries, were fully satisfied. The bank’s
subrogation claims were premature. The bank could not
seize trust fund assets or direct the manner in which the
subcontractor should discharge its fiduciary duties. AMG
Industries, Inc. v. A.]. Eckert Company, Inc., 279 A.D.2d 717,
719 N.Y.5.2d 192 (3d Dep’t 2001).

PUBLIC CONTRACTS

27-33. To avoid unconscionable economic hardship,
General Municipal Law § 103(11) permits withdrawal of a
public works or public contract bid in which the bidder
has made a computational error. The statute prohibits any
renegotiation to rehabilitate or correct a computational
error within a bid. However, an unsuccessful bidder could
not use General Municipal Law § 103(11) to upset the
apparent low bid, even though the municipality permit-
ted correction of a typographical error which did not alter
the total bid. The statute did not apply to these facts.
Picone/McCullagh v. Miele, 283 A.D.2d 501, 724 N.Y.S.2d
473 (2d Dep’t 2001).

TORTS

27-34. The collapse of a building during a construc-
tion project forced the closure of adjacent streets for sever-
al weeks and the consequent closure of businesses in the
vicinity. Absent property damage, the closed businesses
could not recover from the building owner for purely eco-
nomic loss. Nor could they recover on their public nui-
sance claims unless they could demonstrate special injury
beyond that which the community at large suffered. 532
Madison Avenue Gourmet Foods, Inc. v. Finlandia Center, Inc.,
96 N.Y.2d 280, 727 N.Y.S.2d 49 (2001).

WORKERS' COMPENSATION

27-35. A requisite element of the “special employee”
defense is the employee’s consent to the special employ-
ment relationship. Here, defendants’ pleading and sum-
mary judgment motion papers were insufficient to estab-
lish actual or implied consent by the plaintiff employee to
any new employment arrangement. Shelley v. Flow Interna-
tional Corporation, 283 A.D.2d 958, 724 N.Y.S.2d 244 (4th
Dep’t 2001).

27-36. A trucking company employee, transferred for
a limited time to the service of a construction company,
was a “special employee” of the construction company
which controlled and directed the manner, details and
ultimate result of her work. Because she received workers’
compensation benefits from the trucking company, her
general employer, for an injury she sustained, she could
not maintain an action for negligent maintenance of the
truck against the construction company, her special
employer, which was immune from her claim. Kramer v.
NAB Construction Corp., 282 A.D.2d 714, 724 N.Y.S.2d 187
(2d Dep’t 2001).
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[Inadvertently omitted from the Table of Cases appearing in the Fall 2000 issue of the Construction & Surety Law
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With CLE Online, you can now get the valuable professional
learning you're after
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from the state’s #1 CLE provider.

e Take “Cyber Portable” courses
from your laptop, at home or
at work.

e Stay at the head of your
profession with outstanding
CLE instruction and materials.

e Everything you need to obtain full
MCLE credit is included online!

Come click for CLE credit at:

www.nysbaCLEonline.com

To find out more or to reqister by phone: I I I I I

k

1-800-582-2452 IN ¥ SBA

NYSBA Construction & Surety Law Newsletter | Fall 2001 | Vol. 27 | No. 2



NYSBACLE

Products Liability in New York:

Strategy and Practice

Editor

Neil A. Goldberg, Esq.
Goldberg Segalla LLP
Buffalo, NY

Products Liability in New York:
Strategy and Practice is a comprehen-
sive, practical guide for instituting
or defending a products liability
case. All aspects of handling a prod-
ucts liability case—from both the
plaintiff’s and the defendant’s per-
spectives—are covered in this land-
mark text.

Edited by Neil A. Goldberg,
Products Liability in New York:
Strategy and Practice is written by
some of the leading practitioners in
the field. Fact patterns from actual
cases, some of which were handled
by the authors, are used to illustrate
what constitutes design or manu-
facturing defects, failure-to-warn
liability and other features unique
to a products liability case.

The seasoned authors of the indi-
vidual chapters share the strategies
and tactics they have used success-
fully in handling products liability
cases. Attorneys who are or may be
involved in such a case, regardless
of their experience, will benefit
from this practical reference. Peri-
odic supplements make this book
even more valuable.

Contents
Elements of a Plaintiff’s Case

The Law of Manufacturing and
Design Defect Liability

Liability for Failure to Warn under
New York Law

A Critical Analysis of On-Product
Warning Theory

Discovery/Pretrial Issues

Corporate Discovery Strategy in
Complex Products Liability
Litigation in Federal Court

Successfully Defending Products
Liability Cases

Defending the Design Defect Case:
Strategic Considerations

Modern Techniques in
Demonstrative Evidence

Utilization of Industry Standards in
New York Products Liability Litigation

Issues Unique to Automobile and
Crashworthiness Litigation

Evidentiary Issues Unique to
Products Liability Litigation

Culpable Conduct/Comparative
Fault Issues as Applicable to a
Products Liability Case

Procedural Issues Unique to a
Products Liability Lawsuit:
Collateral Estoppel, Statute of
Limitations and Jurisdiction

How to Utilize an Expert Witness in
Products Liability Litigation

Accident Reconstruction and
Demonstrative Evidence: New
Techniques and Developments

Preparing a Challenge to the
Admissibility of Expert Testimony
in the Federal and State Courts of
New York

A Cost-Effective Approach to
Defending Products Liability
Litigation

Contribution, Indemnification and

Settlement Issues in Products
Liability Actions

Addressing Insurance Coverage
Issues Specific to Products
Liability Litigation

The Jury’s Perspective in Products
Liability Litigation: The Role of
Communication Theory

The Preemption Issue, the
Government Contractor Defense,
Market Share Liability and Other
Developing Issues

Motions In Limine in New York
Products Liability Litigation

The Seventh Juror’s Approach to
Cross-Examination in the Post-
Daubert Era

1997 ¢ 1,016 pp., hardbound
° PN: 4197

List Price: $115 (incls. $8.52 tax)
Mmbr. Price: $95 (incls. $7.04 tax)

To order
Call 1-800-582-2452

Source code: cl1424

AI i1 I New York State
NSYSBA Bar Association
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New York Marriott Marquis
New York City

Torts, Insurance and
Compensation Law
Section Meeting
Thursday, January 24, 2002
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Insurance Law Practice

Editors-in-Chief

John M. Nonna, Esq.

LeBoeuf, Lamb, Greene &
MacRae, LLP

New York, NY

Michael Pilarz, Esq.
Law Offices of Michael Pilarz
Buffalo, NY

Irene A. Sullivan, Esq.

Skadden, Arps, Slate, Meagher &
Flom LLP

New York, NY

Insurance is an integral part of
everyone’s life. By the time your
client wakes up, leaves the house
and drives to the office, your client
has been covered (or not covered)
by several types of insurance.
Whether an insurance company
covers a claim often makes the dif-
ference between a plaintiff or
claimant actually recovering money
for a personal injury or property
damage. Insurance Law Practice cov-
ers this complicated field; it is an
invaluable resource for attorneys
representing claimants, insurance
companies and insureds.

Written and edited by leading
insurance law practitioners, Insur-
ance Law Practice provides a thor-
ough examination of the general
principles of insurance law and
covers the specifics as well. New
and experienced practitioners alike
will benefit from the book’s practi-
cal, comprehensive approach to this
complex area of the law.

Insurance Law Practice will be
supplemented annually. The sup-
plements will include new chapters
as well as chapter updates to keep
you current.

Contents

1.

10.

11.

12.

13.

14.
15.
16.
17.

18.
19.

Construing the Insurance
Contract

Single or Multiple Occurrences
Trigger of Coverage

General Liability Coverage
for Bodily Injury and Property
Damage

Exclusions in Commercial
General Liability Policies

The “Damages” Limitation

Policy Notification,
Cancellation and Cooperation
Requirements

Apportioning Coverage
among Insurers

The Duty to Defend

Limitations on the Ability of
Insurers to Disclaim Coverage

Choice of Law and Choice of
Forum: Issues and Strategies

Conflicts of Interest and the
Role and Obligations of Defense
Counsel

Directors and Officers Liability
Insurance Coverage

Motor Vehicle Coverage Issues
Claims-Made Coverage Issues
Uninsured Motorists Coverage

Supplementary Uninsured /
Underinsured Motorists
Coverage

No-Fault Insurance

Exceeding the No-Fault
Threshold: Serious Injury

20. Insurers’ Liability in Excess of
Policy Limits

21. Excess and Extended Coverages
and Excess Coverage Issues

22. Subrogation
23. Additional Insureds
24. Reinsurance

25. Insurance Coverage for
Punitive Damages

26. Insurer’s Avoidance of
Policy Obligations for Material
Misrepresentations

27. Fire and Property Insurance
28. Aviation and Space Insurance

29. Arbitration as a Forum for
Resolving Coverage Disputes

30. Title Insurance: What Every
New York Lawyer Should
Know

Copyright: 2001 » 828 pp., loose-
leaf ® PN: 4125

List Price: $140 (incls. $10.37 tax)
Mmbr. Price: $115 (incls. $8.52 tax)

To order
Call 1-800-582-2452

Source code: cl1425

AI il I New York State
SSSoa Bar Association
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