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Summary of Decisions and Statutes

ARBITRATION

28-1. An owner was compelled to arbitrate with its
contractor’s surety under a construction contract’s arbi-
tration clause. The Second Circuit held that a signatory
is estopped from avoiding arbitration with a nonsigna-
tory “when the issues the nonsignatory is seeking to
resolve in arbitration are intertwined with the agree-
ment that the estopped party has signed.” Choctaw Gen-
eration L.P. v. American Home Assurance Company, 271
F.3d 403 (2d Cir. 2001).

28-2. The Second Circuit reversed the Southern Dis-
trict’s decision to deny a motion to compel arbitration
between an architect/contractor and a homeowner. The
homeowner argued that the arbitration clause contained
in the contract facilitated the architect/contractor’s
fraudulent scheme. But there was not a “substantial rela-
tionship” between the fraud and the arbitration clause
itself, and therefore arbitration was appropriate. Garten
v. Kurth, 265 F.3d 136 (2d Cir. 2001).

28-3. Arbitration was conducted in Philadelphia,
Pennsylvania in accordance with the terms of a subcon-
tract for work performed in Brooklyn, New York. The
subcontractor brought an action in the Southern District
(Manhattan) to vacate the arbitration award. Exercising
its discretion, the Southern District Court transferred the
action to vacate to the Eastern District of Pennsylvania
(Philadelphia) because the “courts in this Circuit consid-
ering the proper venue for actions under the Federal
Arbitration Act . . . have generally found that the inter-
ests of justice and the convenience of all involved are
best served by having the action heard in the forum
where the arbitration took place.” Crow Construction
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Company v. Jeffrey M. Brown Associates, Inc., 2001 WL
1006721 (S.D.N.Y. 2001).

28-4. A bankrupt general contractor was ordered by
the bankruptcy court to complete an arbitration
demanded by the subcontractor. An arbitration award
was granted to the subcontractor. The general contrac-
tor’s surety on its payment bond was collaterally
estopped by the arbitration award, and the subcontrac-
tor was entitled to summary judgment against the sure-
ty, even though the subcontractor had filed a proof of
claim in the bankruptcy court before moving to lift the
automatic stay and to remit the arbitration proceeding
and the state court actions to their original forums.
Azevedo & Boyle Contracting, Inc. v. . Greaney Construc-
tion Corp., 285 A.D.2d 571, 728 N.Y.5.2d 743 (2d Dep’t
2001).

ARCHITECTS, ENGINEERS AND SURVEYORS

28-5. Title III of the Americans with Disabilities Act
(42 U.S.C. § 12101 et seq.)(ADA) prohibits discrimination
based on disability by any person who owns, leases (or
leases to) or operates a place of public accommodation,
and proscribes the failure to design and construct public
accommodations and commercial facilities that are read-
ily accessible to and usable by individuals with disabili-
ties. The Ninth Circuit concludes that an architectural
firm is not liable for injunctive relief under the ADA
because it is not the owner, lessee, lessor or operator of a
noncompliant public accommodation (movie theater
complex) whose design and construction may have
discriminated against the disabled. Lonberg v. Sanborn
Theaters Inc., 259 F.3d 1029 (9th Cir. 2001).

(continued on page 3)
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Insurance is an integral part of
everyone’s life. By the time your
client wakes up, leaves the house
and drives to the office, your client
has been covered (or not covered)
by several types of insurance.
Whether an insurance company
covers a claim often makes the dif-
ference between a plaintiff or
claimant actually recovering money
for a personal injury or property
damage. Insurance Law Practice cov-
ers this complicated field; it is an
invaluable resource for attorneys
representing claimants, insurance
companies and insureds.

Written and edited by leading
insurance law practitioners, Insur-
ance Law Practice provides a thor-
ough examination of the general
principles of insurance law and
covers the specifics as well. New
and experienced practitioners alike
will benefit from the book’s practi-
cal, comprehensive approach to this
complex area of the law.

Insurance Law Practice will be
supplemented annually. The sup-
plements will include new chapters
as well as chapter updates to keep
you current.
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Construing the Insurance
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The Duty to Defend

Limitations on the Ability of
Insurers to Disclaim Coverage
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Forum: Issues and Strategies
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Insurance Coverage

Motor Vehicle Coverage Issues
Claims-Made Coverage Issues
Uninsured Motorists Coverage

Supplementary Uninsured /
Underinsured Motorists
Coverage

No-Fault Insurance

Exceeding the No-Fault
Threshold: Serious Injury

20. Insurers’ Liability in Excess of
Policy Limits

21. Excess and Extended Coverages
and Excess Coverage Issues

22. Subrogation
23. Additional Insureds
24. Reinsurance

25. Insurance Coverage for
Punitive Damages

26. Insurer’s Avoidance of
Policy Obligations for Material
Misrepresentations

27. Fire and Property Insurance
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29. Arbitration as a Forum for
Resolving Coverage Disputes

30. Title Insurance: What Every
New York Lawyer Should
Know
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(continued from page 1)

LABOR LAW §§ 200, 240, 241

28-6. A construction worker injured himself when
an unsecured ladder tipped over while he was installing
conduit at a high school. The school district argued that
it was not liable because the worker caused the accident
by the negligent placement of the ladder. The Fourth
Department held that the school was liable under Labor
Law § 240 because the school district’s statutory duty to
provide a non-defective, properly placed ladder was
non-delegable and the injured worker’s contributory
negligence is not a defense. Kazmierczak v. Town of
Clarence, 286 A.D.2d 955, 737 N.Y.S.2d 177 (4th Dep’t
2001).

28-7. Where the evidence showed that an injured
worker was wearing a body harness and was attached
to a safety line while performing his work, the state
failed to establish a deliberate refusal to use the safety
equipment provided. Therefore, as a matter of law, the
worker could not be deemed to be a recalcitrant worker
solely because he was not so attached when another
safety device, a scaffold, collapsed. And contributory
negligence by an injured worker is not a defense to a
Labor Law § 240(1) claim. Kouros v. State of New York, 288
A.D.2d 566, 732 N.Y.S.2d 277 (3d Dep’t 2001).

28-8. The hook on a crane is not one of the “moving
parts” within the meaning of the Industrial Code (12
N.Y.C.R.R. section 23-8.1(i)). A construction worker who
sustained injuries when he was struck by the hook on a
crane could not prevail under Labor Law § 241(6). The
regulation could not be reasonably interpreted to
include the hook on the crane as among those “moving
parts,” such as gears and chains, which must have
guards “securely fastened in place” when the crane is
operating. Penta v. Related Companies, L.P., 286 A.D.2d
674,730 N.Y.S.2d 140 (2d Dep’t 2001).

28-9. An injured worker brought suit against the
owners of the land beneath the building and the build-
ing owners under the Scaffold Law. The Second Depart-
ment held that the owners of the land beneath the build-
ing were liable because they were “owners” under
Labor Law § 240(1), despite the fact that they leased the
land to someone else, were not the owners of the build-
ing on the land and had not contracted for the work or
benefited from it. Since their liability under § 240(1) rest-
ed upon their ownership of the land, the contract and
benefit issues were “legally irrelevant.” Mejia v. Moriello,
286 A.D.2d 667, 730 N.Y.S.2d 131 (2d Dep’t 2001).

28-10. An employer volunteered to paint a church
gymnasium free of charge. One of his employees
brought suit against the church and the employer when
he slipped and fell from an extension ladder while
painting the gym. The church argued that the worker

could not recover because it did not pay the employer.
The First Department held that the employee was not a
“volunteer” excluded from recovery under Labor Law §
240(1) because he reported to work on the day of his
accident, was directed to perform the painting project at
the church by his supervisor, was paid by his employer
to complete the task and received workers’ compensa-
tion benefits for his injuries. Daniello v. Holy Name
Church, 286 A.D.2d 268, 730 N.Y.S.2d 56 (1st Dep’t 2001).

28-11. A tree trimmer brought suit against the prop-
erty owner after he allegedly injured himself when a
tree limb hit him and the ladder he was standing on,
causing him to fall. Tree trimming does not fall within
the ambit of Labor Law §§ 240(1) and 241(6) because a
tree is not a building or structure. The worker’s claim
also failed because the type of activity the trimmer was
performing when he fell was routine maintenance in a
non-construction, non-renovation context. Burr v. Short,
285 A.D.2d 576, 728 N.Y.5.2d 741 (2d Dep’t 2001).

28-12. A worker who was removing sections of a
city sidewalk was struck by a streetlight pole that fell
due to its corroded condition. As a result, he sustained
head and shoulder injuries. The worker sued the city
under Labor Law §§ 200, 240 and 241(6). The Third
Department held that the city was not liable under § 200
because it did not exercise any direct control over the
contractor’s employees or the manner in which they
performed their work. Furthermore, the worker did not
sufficiently demonstrate that the city had constructive
notice of the pole’s condition, despite the fact that a cor-
roded light post fell at a different city location approxi-
mately three years earlier. Saintano v. City of Albany, 285
A.D.2d 708, 727 N.Y.S.2d 741 (3d Dep’t 2001).

MECHANICS’ LIENS AND TRUST CLAIMS

28-13. Pursuant to Labor Law § 220-b(2)(a)(1), the
Department of Labor (DOL) may direct a contracting
public agency to withhold funds from any payment due
or earned by a contractor pending a determination of
the contractor’s statutory liability for unpaid wages on
that agency’s public improvement project (notice of
withholding) or on an unrelated public improvement
project (notice of cross-withholding). For purposes of
cross-withholding to pay laborers” wages on an unrelat-
ed public improvement project, the DOL’s claims are
subordinate in priority to those of Lien Law article 3-A
trust beneficiaries. The surety of a defaulting contractor,
which has completed the project under its performance
bond and has fully satisfied the claims of unpaid sub-
contractors and suppliers under its payment bond, is
equitably subrogated to the owner’s right to apply the
unpaid contract balance to the completion of the project
and is also subrogated to the rights of the article 3-A
trust beneficiaries which it has paid. That surety there-
fore has priority over the claims of the DOL for cross-

NYSBA Construction & Surety Law Newsletter | Spring 2002 | Vol. 28 | No. 1



withholding against the unpaid contract balance to the
extent of the sums paid out by the surety to complete
the project and to pay subcontractors and suppliers of
the defaulting contractor. The Court of Appeals thus
unanimously reverses the contrary decision of the Third
Department. RLI Insurance Company, Surety Division v.
New York State Department of Labor, 97 N.Y.2d 256, ___
N.Y.S.2d ___ (2002). See Mechanics’ Liens 27-31, Con-
struction & Surety Law Newsletter (Fall 2001).

[The Editor thanks Terrence J. O’Connor of the New York
City School Construction Authority, Long Island City, New
York, for reporting this case.]

28-14. For purposes of Section 17 of the Lien Law,
the term “a single family dwelling” means at least one
such dwelling and perhaps more than one. Cook v. Car-
men S. Pariso, Inc., 287 A.D.2d 208, 734 N.Y.S.2d 753 (4th
Dept. 2001).

PUBLIC CONTRACTS

28-15. Under Section 137(4) of the State Finance
Law, a subcontractor has one year from the date final
payment became due to commence an action on a statu-
tory payment bond. This is a statute of limitations
which may be tolled by CPLR 205(a) (new action com-
menced within six months after termination of prior
action). Scaffold-Russ Dilworth Ltd. v. Shared Management
Group, LTD, 289 A.D.2d 932, 734 N.Y.S5.2d 764 (4th Dept.
2001).

STATUTES

28-16. Chapter 119 of the Laws of 2001—amends
specified sections of the Executive Law to define “truss-
type construction” and to require that commercial and
industrial structures utilizing truss-type construction be
marked by a sign or symbol sufficient to warn fire con-
trol and other emergency personnel against the danger
of premature collapse during fires. The development of
such signs or symbols is delegated to the State Fire Pre-
vention and Building Code Council. Local governments
are to enforce this legislation, which shall not apply to
cities of one million or more persons. Effective January
1,2002.

28-17. Chapter 217 of the Laws of 2001—amends
specified sections of the Education Law to require every
electronically operated partition or room divider (within
school buildings) to be equipped with safety devices
under standards in rules and regulations to be promul-
gated by the Commissioner of Education, and to appor-
tion building aid for such safety devices. The disabling
of any such safety equipment is made a violation pun-

ishable by not more than fifteen days imprisonment, or
a fine not to exceed $100, or both. Scheduled to take
effect August 29, 2002.

28-18. Chapter 490 of the Laws of 2001—amends
specified sections of the General City Law, the Town
Law and the Village Law to establish a procedure
whereby such municipalities may grant a revocable
license upon written request following a public hearing,
authorizing the owner of property, whose front or exte-
rior walls encroach on a street or highway but do not
adversely impact the users thereof, to maintain any such
encroachment during its existence. The license may be
revoked if it is subsequently determined that improve-
ment of the street or highway would be impeded or
interfered with, or that traffic or use of the improved
street or highway would be obstructed by such
encroachment. The license does not confirm any right or
claim against the municipality. Effective November 21,
2001.

28-19. Chapter 526 of the Laws of 2001—adds arti-
cle 10-A to the Labor Law, which specifies the standards
for plumbing materials and the use of standard piping
materials. The amendment is effective on January 1,
2002, and applies to all new construction commenced on
that date or thereafter, but expires and is deemed to be
repealed on December 31, 2004.

SUBCONTRACTORS

28-20. A liquidating agreement (1) imposes liability
upon a general contractor for the subcontractor’s
increased costs, providing the general contractor with a
basis for legal action against the owner, (2) liquidates
the general contractor’s liability to the amount of its
recovery against the owner, and (3) provides for the
“pass-through” of that recovery to the subcontractor. A
“no damages for delay” clause in the subcontracts did
not preclude the general contractor from assuming lia-
bility for its subcontractors’ delay damages under a lig-
uidating agreement negotiated subsequent to the origi-
nal general contract and the subcontracts. The general
contractor was not required to obtain permission from
the developer or owner as a condition precedent to
entering into the liquidating agreement with subcon-
tractors, despite the developer’s and owner’s contractu-
al right of pre-approval as to subcontractors who would
perform the work. The developer and owner had nei-
ther a generic right to pre-approve contracts between
the general contractor and its subcontractors, nor a spe-
cific right to pre-approve a liquidation agreement. Bovis
Lend Lease LMB v. GCT Venture, Inc., 285 A.D.2d 68, 728
N.Y.S.2d 25 (1st Dep’t 2001).
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* legal updates delivered right to your desktop
* myCLE credit tracker to manage CLE credits
* citation-enhanced, searchable ethics opinions
* and much more. . ..

The new www.nysba.org

P
H111]

NYSBA
D725 Z(émﬁ

New York State Bar Association

NYSBA Construction & Surety Law Newsletter | Spring 2002 | Vol. 28 | No. 1



eI
Bringing CLE to you...
anywhere, anytime.

NYSBA is proud to present the most flexible, “on demand” CLE solution
you could ask for.

With CLE Online, you can now get the valuable professional
learning you're after
...on your own ter

e Get the best NY-specific content
from the state’s #1 CLE providei

e Take “Cyber Portable” courses
from your laptop, at home or
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profession with outstanding
CLE instruction and materials.

e Everything you need to obtain fu
MCLE credit is included online!

Come click for CLE credit at:
www.nysbaCLEonline.com
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Products Liability in New York: Stra-
tegy and Practice is a comprehensive,
practical guide for instituting or de-
fending a products liability case. All
aspects of handling a products liability
case—from both the plaintiff’s and the
defendant’s perspectives—are covered
in this landmark text.

Edited by Neil A. Goldberg, Products
Liability in New York: Strategy and Prac-
tice is written by some of the leading
practitioners in the field. Fact patterns
from actual cases, some of which were
handled by the authors, are used to
illustrate what constitutes design or
manufacturing defects, failure-to-warn
liability and other features unique to a
products liability case.

The seasoned authors of the individ-
ual chapters share the strategies and
tactics they have used successfully in
handling products liability cases. Attor-
neys who are or may be involved in
such a case, regardless of their experi-
ence, will benefit from this practical ref-
erence. Periodic supplements make this
book even more valuable.

Contents

¢ The Law of Manufacturing and
Design Defect Liability

e Liability for Failure to Warn under
New York Law

e A Critical Analysis of On-Product
Warning Theory

e Culpable Conduct/Comparative
Fault Issues as Applicable to a Prod-
ucts Liability Case

* Procedural Issues Unique to a Prod-
ucts Liability Lawsuit: Collateral
Estoppel, Statute of Limitations and
Jurisdiction

¢ Elements of a Plaintiff’s Case

¢ Successfully Defending Products
Liability Cases

¢ Defending the Design Defect Case:
Strategic Considerations

¢ The Preemption Issue, the Govern-
ment Contractor Defense, Market
Share Liability and Other Developing
Issues

¢ A Cost-Effective Approach to Defend-
ing Products Liability Litigation

¢ Discovery/Pretrial Issues

¢ Corporate Discovery Strategy in
Complex Products Liability Litigation
in Federal Court

¢ Issues Unique to Automobile and
Crashworthiness Litigation

¢ Evidentiary Issues Unique to Prod-
ucts Liability Litigation

* Motions In Limine in New York
Products Liability Litigation

e Utilization of Industry Standards in
New York Products Liability Litigation

* Modern Techniques in Demonstrative
Evidence

e Accident Reconstruction and
Demonstrative Evidence: New
Techniques and Developments

* How to Utilize an Expert Witness in
Products Liability Litigation

* Preparing a Challenge to the
Admissibility of Expert Testimony
in the Federal and State Courts of
New York

* The Seventh Juror’s Approach to
Cross-Examination in the Post-
Daubert Era

¢ Contribution, Indemnification and
Settlement Issues in Products Liability
Actions

¢ The Jury’s Perspective in Products
Liability Litigation: The Role of
Communication Theory

* Addressing Insurance Coverage

Issues Specific to Products Liability
Litigation

1997 986 pp., hardbound
° PN: 4197

List Price: $115 (incls. $8.52 tax)
Mmbr. Price: $95 (incls. $7.04 tax)
(Prices include the 2002 Supplement)
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2002 SUPPLEMENT

Editor-in-Chief
Neil A. Goldberg, Esq.

The 2002 Supplement brings this
extremely well-received publication
completely up-to-date! In addition to
case and statutory law updates, this
cumulative supplement expands the
coverage of the original text. Written
and edited by leading practitioners, the
contributors provide more insight into
the strategies that have made them
extremely successful in this field.

2002 » 350pp., softbound

° PN: 51971

List Price: $75 (incls. $5.56 tax)
Mmbr. Price: $60 (incls. $4.44 tax)

To order
Call 1-800-582-2452

Source code: cl1557
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