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Message from the Chair

• Visit our online Section-wide Community to utilize this private, professional network offering practical
tips and guidance from other Section
members.

It has indeed been an honor for me to
become the Chair of the Corporate Counsel
Section of the NYSBA. I am proud of all that
our Section has accomplished under the
leadership of my predecessors and I am excited about the year to come. Each Chair has
thoughtfully continued to build on the progress and initiatives of the prior Chair, adding
his or her touch to create more opportunities
and value for our Section members. Thank
you, Mitchell Borger, for your leadership in
2019 and for setting us on a course for continued success in 2020.

• Enjoy Corporate Counsel Section social events and activities and mingle
with other Section members.
•Volunteer on Corporate Counsel Executive Counsel Section committees
such as:

I chaired my first meeting recently
during the Annual Meeting, and I was so
Joy D. Echer
pleased at the number of Executive Committee members who attended in person and over
the phone. We have so many exciting programs, activities and events planned for 2020! We will publicize our
programs, activities and events in advance, but please
remember to visit our Corporate Counsel Section online
community for up-to-date information on our Section
programs.
We strongly believe that our Section offers something
for each and every one of you. Members of our Section
include law students who are still deciding what area of
law is of interest to them; newly admitted attorneys who
are just starting their careers; and seasoned and experienced attorneys who have worked for many years as
corporate counsel. This Section provides the opportunity
for you to connect with other members in your areas
of interest, to become active on Section committees, to
receive practice updates and other valuable information
in a variety of ways (including by reading the articles in
this edition of Inside) as well as to stay informed through
our online Community. The Section offers CLE programs,
lunchtime webinars and networking events at discounted
member pricing or no cost, depending on the event.
There are so many ways for you to get involved.
Please consider enhancing your Corporate Counsel
membership by participating in one or more of the following in 2020:

3Continuing Legal Education
and Meetings
3Diversity
3INSIDE/ Publications
3Kenneth G. Standard
Internship Program
3Membership
3Pro Bono
3Strategic Initiatives
3Technology and New Media

We welcome you to becoming more active in our Section. Please reach out to Sally Bratten at SBratten@
nysba.org to learn more about how you can become
involved. Let us know if you have ideas for programs
or initiatives that will benefit our members. I am happy
to speak with you, as are the chairs of our various
committees.
I very much look forward to meeting you in 2020. In
the meantime, please enjoy this edition of Inside. Elizabeth
J. Shampnoi, the Editor of Inside, has compiled yet another
edition with timely and topical content. It promises to be
a fascinating read.

Joy D. Echer

•Attend CLE programs and other events to learn
from and network with colleagues who share your
interests, challenges and concerns.
•Consider writing an article for Inside. See page 6 for
additional information.
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Message from the Editor
Greetings, valued readers, and welcome to the Spring 2020 issue of Inside.
We strive to bring you practical articles of interest that cover a broad array of topics,
substantive areas and industries. We are currently preparing the summer and fall issues of Inside. If you have a topic in mind, please contact me at elizabeth@
shampnoiadr.com.
We are also seeking law student volunteers to conduct interviews of in-house
counsel and to attend and write about section events. This is a terrific opportunity for
law students to become more active in the Corporate Counsel Section, network and
be published.
As always, if you have any comments or suggestions, please do not hesitate to
reach out.

Elizabeth J. Shampnoi

N E W Y O R K S TAT E B A R A S S O C I AT I O N

REQUEST FOR ARTICLES
If you have written an article you would like
considered for publication, or have an idea for
one, please contact the Editor:
Elizabeth J. Shampnoi
Shampnoi Dispute Resolution
and Management Services, Inc.
elizabeth@shampnoiadr.com
Articles should be submitted in electronic document format
(pdfs are NOT acceptable), along with biographical information and
a headshot. Please see our guidelines at .
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Make a Difference:
Pro Bono Opportunities
Like many lawyers, members of the Corporate Counsel Section feel the calling to provide pro bono legal services, but often don’t know how to get started. For those
of you looking to learn more about how to get involved,
the NYSBA website provides an abundance of information about pro bono opportunities.
Start your journey at NYSBA’s “Pro Bono Services”
section. There you will find the “Pro Bono Opportunities Guide” which contains information about statewide
volunteer opportunities, and is searchable by areas of
legal interest and location. You can also learn about how
to volunteer through NYSBA’s “Free Legal Answers”
program, an online version of the pro bono walk-in clinic
model where clients request brief advice and counsel
about a specific civil legal issue. NYSBA makes it easy to
sign up to volunteer at NY.freelegalanswers.org.

You can also go to the Corporate Counsel Section
portion of the NYSBA website which provides the names
and contact information for a number of organizations
that provide pro bono opportunities, as well as a Model
Pro Bono Policy for use by corporate law departments.
And if you navigate to the “Practice Resources” area of
the NYSBA website you can check out “Pro Bono News,”
published by the Department of Public Interest, to read
about the experiences of others, as well as news about pro
bono from around the state.
Every journey begins with a single step—take that
step today. You’ll be doing good for yourself, as well as
for others.

Barbara Levi
Chair, Pro Bono Committee

N E W Y O R K S TAT E B A R A S S O C I AT I O N

VOLUNTEER FOR FREE LEGAL ANSWERS™
Free Legal Answers™
•O
 nline version of a pro bono walk-in clinic model where clients request brief advice and counsel about a
specific civil legal issue from a volunteer lawyer.
• Lawyers provide information and basic legal advice without any expectation of long-term representation.
• Increase access to advice and information about non-criminal legal matters to those who cannot afford it.
• There is no fee for the use of the system or for the advice and information provided by the lawyer.

Sign up to be a volunteer
Learn more | www.NY.freelegalanswers.org
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Corporate Counsel Institute Keynote Address

Superpowers Every In-House Counsel Needs:
What’s in Your Quiver?
Rhonda Joy McLean

Thank you so much to Miya Owens for inviting me and to Naomi Hills for that wonderful introduction. I am honored to participate in
this NYSBA Corporate Counsel Institute and
am learning right alongside you from all of the
amazing speakers today.

do NOT say and pay attention to other
signals they are sending to you. Probe
deeply to encourage them to give you
both the facts and the context surrounding those facts before you begin
to strategize about how to approach a
problem. Even where the situation appears to be an urgent one and immediate action is urged, take a moment to
breathe and step back from the situation to view the entire picture before
taking any action, and encourage your
clients to do the same.

When I was asked to speak with you,
I spent some time thinking about the wide
spectrum of challenges, responsibilities and
opportunities facing corporate counsel during
these tumultuous times. As the former Deputy
General Counsel of Time Inc. with over 200
clients, and management responsibility for
one-third of our law department, I certainly
I grew up in a small town and my
empathize with you, as I have definitely been
mother’s family lived far away from
where you are. I realize that our audience is
Rhonda McLean
us. We would travel every summer to visit
diverse, so whether you are in-house counsel, outside
them, and when we were together, we were
counsel, government attorneys, solo practitioners, or
so excited to see one another that we would all talk at the
operating in other legal practice areas, I hope my words
same time. We thought we were listening, but what we
will be helpful for you.
were really doing was “waiting to speak,” which is not the
These days, no matter what our actual titles are,
we are all called upon to be counselors of law, business
partners, strategic planners, financial wizards, therapists,
magicians, soothsayers, advocates, managers, mediators,
career coaches, expert administrators and much more.
Sometimes I believe that our clients expect us to know all,
see all, advise upon all and do all. That is a LOT of “all”!

same thing at all.

Since our technological devices make us more available to our clients and colleagues, we may feel obligated
to meet our clients’ expectations to be available 24/7, and
solve all problems or answer every question immediately,
no matter the complexity of the issues to be addressed.
I believe that we are actually “Super Lawyers” with
“Superpowers, ” or at least that is how we are perceived.
With that perception in place, what are the “Superpowers” each of us needs to have in our quiver in order to
stay sane and serve our clients well?

I have worked as an associate in a law firm, helped
to manage an in-house law department within a global
corporation and served as the deputy director in the
regional office of a federal agency. In each of those settings
it was always important to move cases and other matters
forward at a brisk pace, and not have our department
become known to clients or constituents as the “place
where cases or questions go to die.” Still, we must have
the courage to press the “pause” button—to be the voice
of reason—and risk the wrath (or at least impatience) of
our clients to stop and think before taking any actions. In
these days of urgency, I have still not found any strategy
that beats taking time to think, even when you think you
cannot. You will not regret it.

SUPERPOWER #1: EMOTIONAL INTELLIGENCE
Although there are many attorneys I have worked
with who think of emotional intelligence as a “soft skill,”
I fervently disagree with them, and believe that it is the
most important skill a good attorney needs to have in her
toolbox. Rather than assuming that you know what your
clients are thinking or that they have told you everything
you need to know about a situation, LISTEN to what they
8

As attorneys and advisors, it is vital that we listen
efficiently and effectively and invite our clients to trust us
implicitly, so that they share with us all of the information
we need, even facts that may feel like “bad facts” to them,
in order to serve them well. We need to refrain from judging our clients and model emotional restraint.

SUPERPOWER #2: “ARTIFICIAL INTELLIGENCE”
INTELLIGENCE
Don’t be blindsided by the changes artificial intelligence is making in our world. We already realize, or we
NYSBA Inside | Spring 2020 | Vol. 38 | No. 1

certainly should, that we are in the midst of a technological revolution that equals or surpasses, both in impact
and in speed, the changes that the Industrial Revolution
brought to our world and our workplaces.
Rather than being terrorized by the harsh predictions we have heard about how robots, drones, virtual
reality machines and other “smart science” devices will
take away all our jobs, we must find ways to incorporate
the changes that make sense for us into our modes of
work. I believe that our humanity and ingenuity, which
led to the creation of artificial intelligence, is still needed,
particularly in the legal world, where subtleties, nuances
and interpretations can be the arbiters of our success and
that of our clients.
Although outsourcing is not the same as artificial
intelligence, too often in-house lawyers are being pushed
to reduce costs by sending out routine contracts or
low-level agreements for clearance by legal or paralegal
professionals who may not be familiar with the business
contexts and corporate cultures that govern the transactions to be reviewed. In my opinion, cutting in-house
legal budgets in the short-term may not always work,
since poor judgment calls made by people who may not
understand our business customs and mores may cost us
more in the long run.
Change is inevitable. We must welcome it, not be
overwhelmed by it, and incorporate it into our workplaces in ways that will support and enhance our businesses.

SUPERPOWER #3: MANAGEMENT
INTELLIGENCE—UP, DOWN, OVER AND OUT
If you have not already done so, I recommend that
you audit your “management intelligence”—our ability
to relay important messages and perceptions of yourself
and your value up to your senior executives and board
members (where appropriate), down to your direct
reports, over to your colleagues, and out to your clients,
vendors and others. With all the “noise” that is generated by hundreds of email messages, in-house media
platforms, constant meetings, electronic presentations
and more, it is vital that we make sure that we are able
to communicate in ways that penetrate the fog that often
permeates our working cultures.
Just as I believe that listening is not the same as
“waiting to speak,” I have learned that managing is not
the same as “watching while they work.” As a young
manager (age 22), I thought that all I really had to do was
stand over my direct reports while they went about their
daily work and answer questions when they were asked,
whether I knew the answers or not. I soon learned that
micro-managing does everyone involved a gross disservice and leads to disgruntled employees and poor service
delivery.
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Instead, I have come to believe that managing effectively is based upon developing relationships with all
those with whom you must interact in order to perform
your duties and constantly maintaining those relationships, which requires time and effort. Not only must you
provide top quality service at all times, you must also
communicate your ability to do so and invite constant
feedback of your performance.
This style of managing takes courage and some humor, as no matter how well we plan, unexpected occurrences will test our “management mettle.” Changes often
occur at all levels of business, and the relationships we
worked so hard to establish and nurture may be disrupted by organizational restructuring, abrupt departures
of business leaders, acquisitions, divestitures and more.
Even so, I recommend that you spend time cultivating relationships with your senior executives, colleagues, direct
reports, clients, vendors and others. These relationships
will often continue beyond workplace changes and can
positively impact your career.
Even if time seems to work against your relationshipbuilding efforts, note that ten minutes of real engagement
can be more effective than hours of meaningless chatter.
Don’t waste your time or others’, and make each contact
count.
I have found that regular (or even irregular) meetings, even if short, help to maintain strong working
relationships, particularly when those meetings serve the
interests of the participants. Be sure to include time for
listening, working on any urgent matters, ways you and
your team can add value and specific action steps for each
participant.

SUPERPOWER #4: FINANCIAL OVERSIGHT
INTELLIGENCE
We are all being called upon to provide high quality
services at lower cost points and must avoid finding quick
short-term budget cuts that may lead to greater expenditures in the long run. Many of our clients have moved
from expensive hourly rates for outside law firms and
vendors to project-based pricing, and we may be encouraged to take “bids” on possible projects and choose the
lowest bidder.
While we must certainly observe all financial protocols and procedures, we must also be sure to procure the
best possible services for our clients. I have found that including clients in the review panels for competing service
providers (including outside law firms and vendors) can
lead to more transparent selection processes and customized services that benefit all concerned.
I have also invited mid-size and smaller law firms to
conduct no-cost Continuing Legal Education programs
(CLEs) to give those firms an opportunity to present to
our corporate law department (and clients, where ap9

propriate) in their areas of legal specialties. Those presentations sometimes led to the establishment of working
relationships with the firms and exposed our colleagues
and clients to firms they might not otherwise have known
about.
We must be creative in the ways we provide top quality legal services to our clients while monitoring our costs.

SUPERPOWER #5:“OLD SCHOOL” INTELLIGENCE
I grew up in a small town in North Carolina, and my
moral foundation was shaped by my parents, my teachers, my community and my experiences. Although I have
had opportunities to work in some pretty grand places
and spaces, I continue to rely on my early teachings and
have found that they serve me well.
Having mentored many younger attorneys and clients over the years, I am appalled at how little “common
sense” (or “horse sense,” as they call it in North Carolina)
they have or exhibit. All too often, we are called upon to
ditch our “gut feelings” about a potential course of conduct when in fact, we should listen to our own feelings.
All traditions are not trash and need not be thrown
out. If something does not sound or feel right to you, trust
your instincts and check out your evaluation of the situation with someone whose opinion you can count on. Your
“gut feelings” may move you to re-examine your own
thoughts and actions, or to question possible strategies for
moving forward on a matter in your workplace. I believe
that you serve yourself best by honoring, not discounting,
your own inner voice.

SUPERPOWER #6: GLOBAL INTELLIGENCE
These days it is not uncommon for us to work with
a far-flung collage of colleagues who may be located in
other cities, states and countries. It is important to embrace the strengths that different approaches to problemsolving can bring and to refine our abilities to work with
people who may be very different from us.
I have found that diversity across all categories has
led to stronger teams and better results. Even when I felt
that I had nothing in common with a new client or colleague, I soon learned that sharing information about ourselves and our perceptions made it easier to build bridges
across real or perceived differences.
Recently I helped the newly appointed general counsel of a global enterprise integrate three law departments
from merging corporations into one. The experience
taught me that open communications and “multi-cultural
intelligence” are important to success in our changing
workplaces. Giving lawyers the ability to share their
legal expertise and participate in the process of workplace re-formation works to foster better, long-lasting
relationships.
10

SUPERPOWER #7: DELEGATIONAL INTELLIGENCE

You really don’t have to do it all yourself! As a Leo, a
firstborn of a firstborn, and an older law school student
(I worked for ten years after college and graduate school
before going to law school), all too often I found myself
reluctant to ask questions or seek help from others early
in my career, even when I knew that they could help me.
Somehow, I thought I would appear “weak” if I reached
out for assistance or support. Not anymore. Just saying
“I don’t know,” or “Let me check this out and get back to
you” is not a crime.
In these times of rapid change, the emergence of
new legal practice areas, regulation, de-regulation and
economic turbulence, it is absolutely imperative that you
surround yourself with people and resources to bolster
your skill sets and help you make the soundest decisions
possible. You cannot do everything yourself or you will
imperil your health. Our profession is already considered
a high-stress one, and trying to do everything yourself
can only add to your already burdened schedule. Don’t
do it.
Know when to delegate small or repetitive tasks to
others. Also consider re-creating the positions in your
department to better reflect the changing work requirements of your clients. I have created new positions for
myself and for others in my departments by examining
the workflows and experimenting with new positions.
Perhaps an attorney can take a joint position in a
business unit to better serve the clients. Perhaps a paralegal in your department is going to school at night and
obtains a degree that makes her eligible to take on tasks
that are overburdening your attorneys. Sometimes we
need to step back, take a holistic view of our departments
and re-imagine them in ways that better serve our clients.
Remember, you don’t have to do it all by yourself.

SUPERPOWER #8: ANTICIPATIONAL INTELLIGENCE
What do your clients actually want or need from your
law department? How do you know?
As a part of your strategic planning, you may already
regularly meet with your clients to clarify their business
goals and identify specific ways your law department
can best help to meet them. I have found that sometimes
those goals are set, agreed upon and then never revisited
until either much time has passed or some catastrophe
has occurred.
I believe that it is important to meet regularly with
your clients to revisit goals, evaluate their usefulness and
modify them as appropriate to make sure that the needs
of the business are met and that the law department is
comprised of the right mix of legal practitioners, administrators and support personnel. Laws and regulations
change, and company policies and protocols must also
NYSBA Inside | Spring 2020 | Vol. 38 | No. 1

be regularly monitored to make sure that they are still
compliant in all of the relevant jurisdictions.
Don’t be afraid to ask for the information you need
in order to serve your clients well. Asking for clear goals
and objectives for your department may assist your clients in their own business planning.

SUPERPOWER #9: INCLUSION INTELLIGENCE
I believe it is important to make sure that all members of your team receive credit for the work they do, and
that doing so will not take away from your professional
reputation. In fact, shining a light on extraordinary accomplishments by your colleagues, direct reports and clients can also shine a light on you and your management
style, “exposing” your generosity and professionalism.
When I began working in a corporate law department, it was considered normal to work with a client by
sending him to one legal specialist at a time. After one of
my colleagues had completed his meeting with a client,
he would then send him to me so that I could share my
expertise. It did not occur to any of us to meet with the
client together.
These days I encourage collaborative client servicing,
so that legal (including different practices areas), marketing, public relations, data security and other personnel
may all be in a meeting (or on the phone) with a client
at one time, to make sure that a multi-faceted approach
to problem-solving is utilized. This strategy can save a
lot of time and, by including multiple viewpoints, avoid
embarrassing errors or omissions.

SUPERPOWER #10: OUR OWN INTELLIGENCE
Bet on yourself, your own abilities and experience. Be
confident. Be willing to offer creative solutions to tricky
challenges. Offer to do the unprecedented or unknown.
Be willing to do that which no one else wants to do.
Blaze new trails. Set new policies. Pave new paths.
Take advantage of the opportunity to display new skills
that you have developed.
You know what I mean. Trust yourself. I am betting
on you.
Display your “Superpowers” boldly!
Thank you for having me.

All rights reserved. Any opinion is only that of the
author's.

Rhonda Joy McLean is President and CEO of RJMLEADS LLC, a leadership consulting and career advancement company based in New York City. She is the
former Deputy General Counsel of Time Inc., a global
publishing company, where she managed one-third of
the law department and provided legal support for over
200 clients, including Time, Fortune, Sports Illustrated,
People and Essence magazines, for nearly 20 years.
Prior to joining Time Inc., Ms. McLean was the Deputy
Director of the Federal Trade Commission, managing
the Northeast Regional Office and leading cases against
antitrust law and consumer protection law violators
across the United States. A noted public speaker, she is
also he co-author of the popular book series Little Black
Book of Success: Laws for Black Women. Ms. McLean
has received numerous awards for her dedication to
excellence in and greater access to the legal profession.

N EW Y ORK STATE BAR ASSOC IATIO N

CasePrepPlus
Save time while keeping
up to date on the most
significant New York
appellate decisions
An exclusive member benefit, the
CasePrepPlus service summarizes recent and
significant New York appellate cases and is
available for free to all NYSBA members. It
includes weekly emails linked to featured
cases, as well as digital archives of each week’s
summaries.
To access CasePrepPlus,
visit www.nysba.org/caseprepplus.
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The City Commission That Never Sleeps: NYC Adds to
Expansive Anti-Discrimination Rules
Daniel Bernstein
To the surprise of few, the New York City Commission on Human Rights continued its torrent of employment-related rulemaking and enforcement guidance into
2019. Training their sights most recently on sex and race
discrimination under the New York City Human Rights
Law (NYCHRL), the Commission has issued formal rules
concerning discrimination on the basis of gender identity
or expression,1 and legal enforcement guidelines concerning race discrimination on the basis of hair.2 Employers,
housing providers, and providers of public accommodations in New York City must be mindful of these enactments and confirm that their policies and practices are
consistent with the Commission’s requirements. Highlights of the new requirements, as applicable to employers, are below.

A. Gender Identity or Expression
Discrimination
Since 2002, the NYCHRL has prohibited gender
identity discrimination in the workplace, protecting
those whose “gender and self-image do not fully accord
with the legal sex assigned to them at birth.”3 However,
neither case law nor administrative guidance made it
particularly clear to employers what conduct actually
ran afoul of this provision. Recognizing the need for
clarity, the Commission adopted formal rules, effective
March 9, 2019, identifying and explaining specific examples of conduct and policies that would be considered
discriminatory.4
Dress code restrictions under the rule have garnered
significant attention from employers.The relevant section,
titled “Imposing Different Uniforms or Grooming Standards Based on Gender,” clarifies that no gender-based
distinctions can be made in the employer’s dress code.
See Title 47, Rules of the City of New York, § 2-06 (“Covered entities may not require dress codes or uniforms, or
apply grooming or appearance standards, that impose
different requirements for individuals based on their gender.”) The Commission’s guidance5 explains that:
The fact that the grooming standard or
dress code differentiates based on gender
is sufficient for it to be considered discriminatory, even if perceived by some
as harmless. Holding people to different
grooming or uniform standards based on
gender serves no legitimate non-discriminatory purpose and reinforces a culture
of gender stereotypes and cultural norms
based on gender expression and identity.
12

The rule also clarifies that the Commission has no patience for the age-old “customer preference” excuse: “It is
not a defense to a charge of discrimination that a covered
entity has a violative dress code because it is catering to
the preferences of its customers or clients.”6
Examples of violations of the dress code rule include,
among others:
•Maintaining grooming and appearance standards
that apply differently to men or women or which
have gender-based distinctions. For example, requiring different uniforms for men and women, or
requiring that female bartenders wear makeup.
•Requiring employees of one gender to wear a uniform specific to that gender.
•Permitting only women to wear jewelry or requiring only men to have short hair. By contrast, requiring all servers, to always have long hair tied back in
a ponytail or away from their face is not a violation
unless it is applied unequally based on gender.7
The gender identity/expression discrimination rules
bar a variety of other workplace practices, including (a)
“deliberate refusal to use an individual’s self-identified
name, pronoun or title”; (b) “refusing to allow individuals
to use single-gender facilities or participate in single-gender programs consistent with their gender identity”; (c)
failing to provide “equal employee benefits regardless of
gender”; and (d) “refusing a request for accommodation”
on the basis of gender.8

B. Race Discrimination on the Basis of Hair
As employers are aware, all major federal, state, and
local anti-discrimination statutes have, from inception,
prohibited race discrimination. The issue of what constitutes race discrimination, however, lacks consensus
among the various statutes and jurisdictions interpreting
them. New York City recently weighed in on the potentially discriminatory implications of grooming policies,
issuing “Legal Enforcement Guidance on Race Discrimination on the Basis of Hair.”9
The Commission prefaced the guidance with a declaration that “Anti-Black racism can be explicit and implicit… and can manifest through entrenched stereotypes
and biases, conscious and unconscious.” In other words,
even where an employer may believe in good faith that
they maintain a non-discriminatory policy, an unknown
or unconscious bias may be driving the policy. The preface
further states that “Anti-Black bias also includes discrimiNYSBA Inside | Spring 2020 | Vol. 38 | No. 1

nation based on characteristics and cultural practices
associated with being Black, including prohibitions on
natural hair or hairstyles most closely associated with
Black people.”
To eliminate these biases from the workplace, the
guidance includes several policy declarations and provides examples of prohibited grooming policies (subject
to limited health and safety exceptions, discussed further
below):
• The NYCHRL will be enforced in a manner protecting the rights of New Yorkers to maintain natural
hair or hairstyles that are closely associated with
their racial, ethnic, or cultural identities.
• Employers may not adopt bans or restrictions
rooted in “white standards of appearance,” which
perpetuate racist stereotypes that Black hairstyles
are unprofessional. These include:
		FBans or restrictions on natural hair; and
		FBans or restrictions on hairstyles “associated
with Black people.”
• Employers may not adopt a grooming policy requiring employees to alter the state of their hair
to conform to the company’s appearance standards, including having to straighten or relax hair
(i.e., use chemicals or heat).
• Employers may not prohibit treated or untreated
hairstyles such as:
		FLocs
		FCornrows
		FTwists
		FBraids
		FBantu knots

Employers must also pay careful attention to apply
otherwise permissible grooming policies in a consistent
and non-discriminatory manner. For example, a facially
permissible policy regarding color/dye, extensions, and/
or patterned or shaved hairstyles may nonetheless expose the employer to liability if the employer enforces the
policy only against, or disproportionately against, Black
employees. Similarly, if only Black employees are required
to obtain supervisory approval before changing hairstyles,
the NYCHRL is violated.
The guidance does contain limited “health or safety”
exceptions, in which the employer can impose restrictions
or bans that would otherwise be impermissible, if necessary to address legitimate health or safety concerns. However, the employer must first consider alternative ways to
meet those health and safety concerns before imposing a
ban or restriction on employees’ hairstyles. The Commission lists several options that may satisfactorily address
health and safety concerns without resorting to hairstyle
bans and restrictions, including the use of hair ties, hair
nets, and head coverings, as well as alternative safety
equipment that can accommodate various hair textures
and hairstyles.
Employers face potentially steep penalties for violating the anti-discrimination provisions of the NYCHRL,
including a civil penalty of up to $125,000 for non-willful
violations, and up to $250,000 for willful violations.10

Takeaway
A commission that never sleeps gives employers little
room to sleep. With the Commission’s aggressive regulation and enforcement of fair employment practices, New
York City employers should carefully review their dress
code and grooming policies and practices with an eye
toward the recent rules and guidance addressed above,
and consult with labor and employment counsel for any
potential compliance issues.

		FFades
		FAfros
• Employers may not adopt a grooming policy banning hair that extends a certain number of inches
from the scalp, thereby limiting Afros, or infringing
on employees’ right to keep hair in an uncut or untrimmed state.
• Employers may not deny employees customer-facing roles on the basis of any of the aforementioned
hairstyles.
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Setting the Right Tone Through Inclusive Leadership
Cecilia B. Loving

Many organizations focus on diversity, opening the
door to invite others in. Fewer organizations are committed to inclusion, providing opportunities for those invited
to develop professionally and succeed once the door is
opened. Even fewer organizations realize the importance
of leadership in setting the right tone to level the playing field. But without effective leadership, diversity and
inclusion cannot be sustained.1 Effective leadership is
“inclusive” leadership, which provides a supportive atmosphere for the success and well-being of everyone.2
The leadership of Kramer Levin, for example, my
first law firm experience, was inclusive. Daniel Levitt, a
partner who had clerked with two U.S. Supreme Court
Justices, took me, a junior associate, under his wing to
teach me how to take and defend depositions, to make
sure that I was given an opportunity to examine witnesses at trial, and to lobby on my behalf no matter the
occasion. I was given such a strong foundation at Kramer
that regardless of whether I decided to stay at the firm,
the encouragement from both partners and associates
there would serve as guidance throughout my career for
how to include others.
Regardless of our role, each one of us is a leader. At
minimum, we lead ourselves.3 Leadership is defined as
“one who guides, one who shows the way,”4 which is
especially important in supporting a more inclusive work
environment.5 Leadership should help create an environment that allows us to bring our authentic selves to work;
to experience belonging; to participate in decision-making; and to succeed despite the biases.6 Inclusive leaders
contribute to collaboration and productivity, as well as
motivation and creativity, by challenging the implicit biases we all have.7 Some of the disciplines necessary for an
inclusive leader are being open and aware; actively promoting differences; building a trusting and open culture;
having effective influence; and optimizing organizational
performance.8 These disciplines are supported by the embodiment of authentic, appreciative and transformational
leadership development.

To Set the Tone at the Top, Be Authentic9

Providing authentic leadership requires self-awareness, a clear understanding of our personal qualities and
how they support our ability to lead. My background as
an African American growing up in Detroit in the 60s,
for example, provides me with a unique perspective of
strength and resilience. Authenticity helps us develop the
integrity to be true to our core values.
Tom Morrison, a partner at Patterson Belknap, for
example, mentored many lawyers to be creative by emNYSBA Inside | Spring 2020 | Vol. 38 | No. 1

bodying creativity himself.
He made everyone feel
special by being able to
bring their unique perspective to litigation. As a
senior associate, I found
myself playing touch football at the home of this
veteran from Ohio because
we were all part of the
team, all given an opportunity to run with the ball.
I now realize that creativity for me is non-negotiable, that it is important
Cecilia B. Loving
to encourage creativity in those I
lead, as well as create opportunities for us to do team-building exercises together.
Authenticity provides a balanced perspective that also
supports fairness. One way to improve our individual
sense of fairness is to practice mindfulness meditation,
which helps reduce bias and judgment.10 Authenticity also
helps us be more transparent. Our confidence in ourselves
helps us be more open and honest, developing better
communication and trust.

To Set the Tone at the Top, Be Appreciative11

High-performing organizations have more positive
energy, which is supported by appreciative leadership.
Appreciative leaders know the benefit of raising the
right questions to support active listening. Listening is
one of the most positive ways to let those you lead know
that you value them and their contributions. Appreciative leaders know how to bring out the best in others by
giving them an opportunity to contribute their best and
motivating them with praise and support. My mentors at
New York Theological Seminary often encouraged me to
exhibit my gifts and talents as a speaker and writer, which
inspired even more confidence in me as a theologian. Appreciative leadership fosters belonging and collaboration,
awakens the creative spirit, inspires hope and encouragement, and honors the contributions of everyone.

To Set the Tone at the Top, Be Transformational12
Transformational leaders re-define leadership by being accountable for challenges impacting entire organizations. A transformational leader is both courageous and
strategic in advancing the change that supports a more inclusive environment. Robert Gates was a transformational
leader who increased diversity at Texas A&M University
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by making changes, like getting rid of legacy points and
making sure more diverse candidates could afford to
attend. Gates calls his transformational work in several
organizations shaping “the bureaucratic battlefield” to
enhance success.13 Gates says that if a transformational
leader does not make enemies on the proverbial battlefield, then they are not doing their job.

To Set the Tone at the Top, Be a Role Model14
Inclusive leaders have to role model inclusive behavior, such as:
• hiring and promoting those who will contribute to
a diverse workforce;
• listening to and encouraging uncomfortable conversations that will improve communication;

“Leadership should help
create an environment that
allows us to bring our authentic
selves to work; to experience
belonging; to participate
in decision-making; and to
succeed despite the biases.”

• reminding everyone that what they do is important
and publicly praising them when possible;
• emphasizing strengths to excel as opposed to guilt
or shame over weaknesses;
• establishing specific goals and monitoring milestones for accomplishments;
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• Setting realistic goals
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How to Keep Your Arbitration Economical and Efficient
Erica B. Garay

Among the advantages of arbitration over traditional court litigation is that arbitration is designed to
be efficient, economical and expeditious. These goals
are attained, in part, by reducing discovery and motion
practice, which will lead to an early hearing on the merits. Unfortunately, even experienced attorneys often fail
to take advantage of the streamlined nature of arbitration
and treat it as they would a court case— turning the arbitration into “litigation-lite.” These attorneys (and their
clients) are often then surprised by the cost of arbitration,
but they should not be, as the arbitrators only bill for the
work the parties have asked them to do including motion
practice. Luckily, there are ways to keep costs down without losing effective advocacy.
Here are tips to keep arbitration economical and
efficient:

1. Select an arbitrator with experience in the
type of case, claims or industry involved
One important feature of arbitration is that the parties can choose the person who will handle and decide
their case. A pre-dispute arbitration clause can name a
specific person to serve as an arbitrator or provide the
qualifications and/or experience of the arbitrator. Most
arbitration providers will ask the parties to list the qualifications or background they seek in an arbitrator. (For
example, experience with intellectual property claims or
valuation disputes or in the fashion industry or that the
arbitrator is an engineer, accountant or appraiser.) Give
careful consideration to the background of the arbitrator at this early stage as it can give you efficiencies.
The person presiding over the case will have extensive
knowledge of the issues that will likely arise, as well as
experience in administration of this particular type of
case. Time is not spent educating the arbitrator about the
industry. Taking advantage of this experience and the
suggestions of the arbitrator will likely translate into cost
savings.
Counsel will receive several profiles of arbitrators
for consideration. Do your due diligence to ensure that
you select the right arbitrator to hear the case. One size
does not fit all. Besides web searches, ask other counsel
for their experiences with the arbitrators. Knowing in advance how an arbitrator conducts the hearing or handles
discovery disputes or other matters (such as motions)
will both help you choose your arbitrator and how to
handle matters before that neutral. Parties can agree to
jointly interview the proposed arbitrators, too.

18

Erica Garay

If a clause requires a panel of three arbitrators, the
costs can be dramatically higher than using a single neutral. Scheduling hearings with three panelists can be difficult and may prolong the arbitration. The parties can always agree to reduce the number of arbitrators regardless
of the clause. However, if a three-arbitrator panel is used,
consider choosing arbitrators with different backgrounds
or experience (such as including an accountant or appraiser in a valuation or complex damages case) or asking that
the chair of the panel serve as a discovery master so that
the billing for discovery disputes is reduced.

2. Prepare for and take advantage of the preliminary hearing conference to tailor the arbitration to your case
Once the arbitrator is appointed, a preliminary hearing conference will be held to set the schedule in the case,
including hearing dates.1 This conference is an excellent
opportunity to educate the arbitrator about the claims
and defenses and for advocacy. (Clients are able to attend
such conferences, too.) If the demand or answer is bare
(or there is no answer at all because the allegations are
deemed denied under the provider’s rules), ask for an
amplification so that there are no surprises at the hearing and you can prepare discovery that will address the
matters that are pled. Since discovery deadlines will be
set, this is an opportunity to place limits on discovery.
For example, counsel can oppose the use of depositions
and interrogatories or limit the number of requests for
production that will be served. Set reasonable—but
not lengthy—timetables to conclude discovery and put
deadlines for raising discovery or ESI search disputes
or seeking leave to file dispositive motions. Including
such deadlines at the outset will ensure that the hearing
remains on track.
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During this conference, ask about efficiencies that can
be used at the hearing to reduce its length. Advocate for a
shorter discovery, motion and hearing schedule. Discuss
ways to limit testimony, such as whether the allocated
time can be divided between the parties. One example is
that each side would have two days (total for examination and cross-examination) to present their entire case.
Propose that expert reports are their direct testimony and
use the hearing only for cross-examination and redirect.
An experienced arbitrator may have other ideas.

3. Limit discovery to the claims and defenses
actually pled, with an eye toward the hearing
exhibits you need
Arbitration generally involves less discovery than traditional litigation, as usually there are no depositions or
interrogatories.2 Rather, the parties exchange documents
and examine witnesses only at the hearing. Too often,
litigators (who are used to court litigation) advocate for
multiple depositions. Again, this turns arbitration into
litigation. In my experience, it is a rare arbitration where
the depositions actually are used at the hearing.
In order to reduce the expense of and timetable for
discovery, counsel should target the production of documents and ESI that will be used as exhibits to examine
witnesses and introduced into evidence, rather than casting an overly broad net that captures irrelevant materials.
Efficiencies are achieved if counsel knows at the start
what the endgame will be: What does the arbitrator need
to decide in your client’s favor? What do you need to
tell your story and to cross-examine witnesses? Being
focused on what is needed for the hearing is key to keeping
discovery narrowly tailored to the claims and defenses
raised. This will minimize disputes over discoverability,
too. Remember to produce all documents that you plan
to use at the hearing. Arguing about these matters at the
hearing only adds to its cost.

4. Keep motion practice to a minimum
You may be surprised that as an arbitrator I’ve been
asked more than once to decide what court reporter will
be used or where the arbitration will be held. Often
counsel refuse or fail to confer, as though negotiating and
cooperating were a sign of weakness. Some attorneys
either never can compromise or use a “take no prisoners”
strategy. However, such conduct will make the arbitration
more costly. When motion practice is reduced, the case
stays on schedule and costs of arbitration are kept to a
minimum. The opposite is just as true. Also, unlike a case
heard in court, these disputes are heard by the person deciding the case—rather than by a magistrate or a judge’s
law clerk. What image do you want to give the arbitrator?
Does every dispute need to be raised to the arbitrator?
Dispositive motions can be made in arbitration. But
should the motion be made? Will the motion resolve all
NYSBA Inside | Spring 2020 | Vol. 38 | No. 1

claims? Will making the motion cost less than preparing
for and holding the hearing, given that the motion practice leads to arbitrator expense for deciding it and writing
a decision?
Most arbitrators will require a short letter seeking
leave to file the motion.3 By filtering out unnecessary motions, the arbitrator can keep the case on track and keep
costs down. Having witnesses testify live may be more effective than presenting the information via affidavit, too.
Seeing witnesses may be very helpful to the arbitrator for
purposes of assessing credibility.
Keep the provider’s rules in mind, too. If there is no
right to move for reconsideration4 of a decision, why file
that motion?

5. Consider whether you need pre- and posthearing briefs
Often, by the time the hearing will take place, the
arbitrator is familiar with the parties’ positions on the key
issues. Having no pre-hearing memoranda will achieve
cost savings without losing any advantage. Similarly, oral
opening statements may be unnecessary or could take the
place of the written brief (or vice versa). A post-hearing
brief that is targeted and limited to the issues that the arbitrator wants addressed may be another way to keep costs
down. In some cases, closing statements alone may be sufficient to summarize the evidence and the law. Remember
that your client is paying for the work involved in reading
the written presentations. However, if you think a closing
argument will be useful for the arbitrator, advocate for it.

6. Plan for an efficient hearing
There are many ways to reduce hearing costs.5
Besides the obvious (limiting the testimony so that it is
focused on the issues and not having cumulative testimony), counsel should work together to create a joint set of
exhibits. All joint exhibits will be in evidence (since there
is no objection being raised), and there is no need to lay a
foundation for each. The hearing also will be streamlined
because there is less time involved in introducing and/or
contesting the admissibility of exhibits. Counsel should
also consider whether objecting to each exhibit (yes, some
attorneys do this!) not only appears obstreperous but also
increases the hearing length and, consequently, its cost.
Are there facts that you can stipulate to?
An important advantage of arbitration is that there is
a full day of hearing, often eight or more hours, as compared to court trials where the actual time can be a fraction of that. Counsel should be prepared to use the full
day of hearing time by having witnesses available to testify. Giving appropriate notice to your adversary of whom
you are calling and the order will lead to cost savings.
Witnesses can be taken out of order, too (such as having a witness for Respondent testify during the Claimant’s case). Remote witnesses can appear by video or
19

telephone. The length of the evidentiary hearing can be
reduced by using written direct testimony produced in
advance and having only cross-examination and re-direct
take place at the hearing. With experts, their written reports can serve as their direct examination, while they are
available for cross-examination and re-direct in person.
Shortening the hearing will reduce the cost of arbitrator
compensation.

7. Keep your arbitration clause and provider’s
rules in mind, but consider post-dispute
tailoring
Pre-dispute arbitration clauses govern the conduct of
the arbitration. Some are detailed and others bare-boned.
In employment disputes, it is not uncommon for there
to be a protocol that is incorporated that provides rights
regarding discovery and the evidentiary hearing, and in
some cases, scheduling requirements.
Some clauses provide that a specific provider be used
(such JAMS, AAA or NAM), as well as which rules of a
provider will govern (such as Employment, Construction,
or Commercial Rules). Counsel should be familiar with
these rules as they may dictate what rights a party has to
discovery and motion practice, and, of course, provide
such to the arbitrator at the outset. Parties can always
agree (including during the preliminary conference call)
to change the items, such as agreeing to use a single
arbitrator, but such changes should be in writing so there
is no disagreement later as to whether the arbitration followed the applicable requirements.
Many large employers use employment arbitration
protocols that can be very detailed as to the rules for
conducting the arbitration, such as the number of depositions, the location of the arbitration, who pays the costs
and arbitrator compensation, the timetable for exchanging documents and other matters. Make sure everyone
is aware of these requirements in advance of the preliminary call, so that the scheduling order takes them into
account and ensures that there is compliance.
Even in commercial disputes, arbitration clauses can
be very detailed. They can tell the arbitrator how to preside over the hearing, such as by incorporating the Federal Rules of Civil Procedure or Federal Rules of Evidence,
or otherwise address how discovery and motion practice
will occur in the arbitration. For example, a clause can
provide that a hearing will be held within a set period
after the arbitrator is appointed (such as six months),
or that each party can take up to three depositions. It is
important, however, that the clause uses deadlines that
are reasonable and can accomplish its goals. Therefore, it
is advisable that, when drafting, transactional attorneys
should have clauses reviewed by lawyers familiar with
arbitration so that due consideration is given to these important matters. Is the clause workable in the real world?
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The parties can always make a new arbitration
agreement. For instance, the parties can agree to use one
arbitrator even though they have a clause that requires a
panel of three. Parties can agree to arbitrate their claims
post-dispute, even in the absence of a contractual provision by stipulating to arbitrate. They can forgo a three-arbitrator panel. But, if the parties agree to handle matters
differently, such agreement should be put in writing and
signed. This ensures that in a proceeding to vacate an
award for non-compliance with the protocol, you can
establish that all parties agreed to use the process that
was actually used.

Conclusion
There are many ways that counsel can ensure that
the economies and efficiencies of arbitration are achieved
while still providing for a fair hearing. Planning for such
at the outset is key.

Endnotes
1.

See, e.g., AAA Commercial Rule R-21; JAMS Rule 16.

2.

See, e.g., AAA Commercial Rule R-22; JAMS Rule 17.

3.

See, e.g., AAA Commercial Rule R-33; JAMS Rule 18.

4.

Once a final award is issued, the arbitrator loses jurisdiction to
hear motions other than those provided in the providers rules
or, for example, by state law, such as CPLR 7509; see, e.g., AAA
Commercial Rule R-50 (modification of award); JAMS Rule 24(j).

5.

See, e.g., AAA Commercial Rule R-32, 34, 35; JAMS Rule 22.

Erica B. Garay (ebgaray@gmail.com) is a neutral
arbitrator and mediator and the owner of Garay ADR
Services. She regularly arbitrates and mediates complex
commercial and employment claims. Ms. Garay brings
her 40 years of litigation experience to the cases she
handles, including in intellectual property, shareholder
disputes, business valuations and dissolutions,
theft of trade secrets and restrictive covenants, as
well as employment claims of all types (harassment,
discrimination, executive compensation). She has
handled cases in a variety of industries including high
tech, hedge funds and financial institutions, law firm
and medical practices, apparel, telecommunications,
hospitality (hotel and restaurants), sports management,
real estate and real estate financing, insurance coverage,
insurance and real estate brokerage.
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Partnerships and Joint Ventures: Key Points in Getting
Them Right
Shawn McBride

Partnership agreements can be a dangerous area for
the clients we represent. But partnerships also bring huge
opportunities. Sometimes combining different skills and
abilities can bring huge financial gains for our clients.
And let’s face it, most of the companies we work for
aren’t great at everything. Add to that fact that it might
well take a long time to ramp up a new area of business,
the obvious decision is often to partner with someone
else.
So sometimes we must face the risk. Our courts are
full of cases of partnerships and joint ventures gone
wrong and we want to do everything we can to avoid
being next.
I spend almost of my time in my legal practice on
issues related to business ownership. And within that, the
majority of my time is spent in some way, shape or form
working with partnership or multiple owner issues, so
I’ve seen a lot.
I’ve put together this article showcasing the key
things I’ve learned from my experience that will help
each of us write, negotiate or create better partnerships
(and partnership agreements).

In some cases, yes. But in many cases no. We need to
do an inquiry and have a real discussion.
I usually start with the person on the phone, and, if
possible, that’s usually one person. Because of the issues
we’ll discuss, you want to make sure you aren’t creating
a conflict of interest before the matter even starts. As inhouse counsel, even with one clear client all of the time,
the issue can still show up in the form of the employee in
front of you. They need to be clear you are counsel to the
entity you work for and not them.
When talking to the potential client I’ll often start
with a basic course in attorney ethics for the client. Not
enough to bore them but to explain the basics that the
lawyer can usually only have one client in a matter and
there will be vastly different advice in whether I represent
the person I am talking to or the to-be-formed entity. I also
explain the eventuality of conflicts of interests and negotiating positions with the other partners to be.
Very early in the process we need to get the parties
clear on who is and isn’t our client and who we are working for.

As a matter of convention I use the term “partnership” to refer to a business owned by multiple parties. As
a legal form, that could be a corporation, limited liability
company, general partnership or some other legal form. I
don’t focus on the nuances of the legal form in this article
so we can stay focused on the bigger structural issues
among the partners.

One sneaky thing to bear in mind here—and I’ve seen
some very good lawyers miss the issue—the partnership
contemplated by the parties usually doesn’t exist when
they are thinking about formation. So if the parties want
you to represent the to-be-formed partnership you’ll need
to be engaged by everyone, explain the risks, and get appropriate waivers. You can’t represent a partnership that
doesn’t yet exist.

Get the Parties Right

Entities Matter

Working on partnership agreements doesn’t seem
to be a huge ethical dilemma but it can quickly turn into
one. A huge issue I see in actual practice that is underappreciated is understanding who your client is in the
context of partnerships.

Another early issue to negotiate is what legal form
the partnership should take. I am a huge fan of limited
liability companies as that generally permits me a lot of
flexibility in the ownership and control structure. I can
generally modify and customize the limited liability company agreement to just what my client needs (or at least
what they can get out of the negotiation).

Determining who your client is can drastically
change the advice you render, the issues you focus on
and the key negotiation points. So we’ve got to get it
right. Not just in our heads but in the heads of our clients.
When a potential client calls or emails about a new
partnership we almost always start in the same place:
who is going to be my client? This sounds simple, right?
It’s the person on the phone, no?
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Corporate structures are also generally fine for
partnership agreements. I find I often end up with more
paperwork setting up a partnership through a corporation as I need to work within the confines of the corporate
law’s statutory scheme. This often means having the basic
corporate documents plus a shareholders’ agreement
whereas in a limited liability company I can get by with a
certificate of formation and put all of the key provisions
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in a limited liability company agreement. It’s a lot less
paper to get lost or to track.
Without a legal entity created you’ll end up in a
general partnership. This generally means each partner
could have unlimited liability for anything that goes
wrong in the partnership. Unless there is a tax reason to
go there, I don’t generally want my clients in a general
partnership.

liquidity. The partner with more access to money to pay
the other partner often ends up in a better position even
though, in appearance, the provision looks perfectly even.
Similar issues can be found with almost every provision, so you must be careful and work through the analysis in each case.

Someone Needs to Make Final Decisions

In this regard you’ll want to be careful you don’t
form an accidental partnership. If two or more persons
(or entities) start carrying out a business together you
may well end up with a general partnership (and unlimited liability) even if you didn’t want to.

Because the parties want to be fair and, often, they
don’t want to have one person in control, many parties
try to divide power. However there is one big issue with
dividing power, especially 50-50. When power is divided
evenly we can end up with situations where no one can
make a decision.

Writing Matters

There are workarounds for this but the key is to make
sure no matter what happens, someone can make a final
decision to keep the company moving forward. Courthouses across the United States are full of cases, right
now, where partners couldn’t agree on the future and
ended up in litigation.

It is possible, under the law, to have an unwritten
partnership agreement. We see cases where partners
have verbally agreed to do some type of business and
the courts have later agreed or disagreed on whether a
partnership exists. (Hammond v. Smith, 2017 NY Slip Op.
05337 [151 A.D.3d 1896] [4 Dep’t 2017) (Discussing New
York’s test for whether a partnership existed and other
cases).
Perhaps even worse than the possibility of having
a partnership when you didn’t mean to have one is the
possibility of having to litigate an unwritten partnership
agreement. Talk about a litigation nightmare—having to
prove what the parties said to each other years ago when
they started the partnership.

Almost Every Provision Is Better for One Party
and Worse for Another
An often requested item is a “fair” partnership agreement or “one down the middle” that is equally good for
both parties. We see this sometimes in corporate deals
when the parties are trying to minimize legal and negotiation time. The practitioner who hasn’t done many
partnership agreements might easily fall into this trap.
Experience having analyzed or negotiated thousands of
partnership agreements tells me that no one partnership
agreement is neutral for every party.
For example, a good partnership agreement will deal
with what happens if one partner needs to buy out the
other. Further, a common provision in such situations
provides that one partner will make an offer to another
of a certain amount per limited liability company unit (or
equivalent) and the receiving partner will get to decide if
they are the buyer or seller at such amount.

What to Make Sure You Address
In addition to control there are a few other things that
every partnership agreement should address.
First, there should be a plan if one of the partners
changes. For individuals this might be due to death, disability or divorce. Usually in such a situation the ownership, or control of the ownership of the partner, will
change. This could radically change decision making and
priorities so the partnership should have a plan. Usually a
buyout of the partner is triggered, allowing the remaining
partner(s) to keep the partnership moving forward.
In a corporate situation the item to consider is a
change of control. Thought should be given to when a
change of control is triggered if one partner's interest is
sold, restructured or has other material changes. Additionally the partners should determine how the change of
control is going to be addressed by the partners (this also
usually triggers a buyout option for the non-changing
partners).
The partners should also deal with what happens if
they disagree. If the partners can’t agree on the future of
the company it is usually best to sell the partnership or
have a buy-out of one of the partners rather than resort to
expensive litigation.
All of these issues can easily be addressed in the partnership agreement at the start of the partnership.

On its face such a provision seems very fair. It’s often
likened to a kid cutting the candy bar and letting their
friend pick which half they want.
But in the real world there are often bigger considerations. And the big consideration in such provisions is
22
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Run What-Ifs
Throughout of all of your partnership planning you
need to run “what-if” scenarios. What if this partnership
is sold? What if the person running the partnership dies?
What if a partner wants out sooner than expected?
Good partnerships are formed when you anticipate
the what-ifs. Your experience and the experience of your
team should help inform the what-ifs you plan for. Get a
lot of minds involved and plan for as many different possibilities as you can.

Have Hard Conversations
If there is one thing I commonly see in failed partnerships it is a lack of discussion of hard issues. The partners
didn’t, at the beginning, discuss what would happen if
one partner left, got divorced, or if there was a change of
control.
As experienced counsel our job is to lead our clients
through the what-ifs and have the hard conversations
that will protect our client’s investment of time and
money into the partnership.

Sometimes You Need to Walk Away

the one who will lose a negotiation. And it’s no different
with a partnership.
Sometimes the considerations in this article will lead
to the parties making an amazing partnership agreement
that really works. Sometimes it will lead to the realization
the potential partners shouldn’t be in business together.
Having your client walk away from a bad partnership, today, is better than having them tied up in court
years later.
Partnerships can be amazing. But they are hard work.
The work that we, as lawyers, do to lay the foundation at
the beginning of the partnership will make the difference
in the outcome our clients enjoy.
Shawn McBride is a longtime business attorney and a business nerd who studies the future
of business on his show, The Future Done Right™.
Licensed in 13 states and Washington, D.C., Shawn
is known as a go-to for legal and business issues related to the ownership of businesses. You can learn
more about him at www.mcbrideattorneys.com and
www.planningdoneright.com.

As with any negotiation you should be willing to
walk away. I often say the person who can’t walk away is
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Attention All Employees: Best Practices for Operations
Security
Philip Weldon

“Attention [All] Employees—All network services are
down, do not turn on your computers! Please remove all laptops from docking stations and keep them turned off.”1
Imagine seeing that warning, as many attorneys did,
arriving to work at 10:00 AM on Tuesday, June 27, 2017.
The reality that many are slowly coming to grips with is
that data can be dangerous. In that instance, the danger
was a phishing email weaponized to deploy a virus on
a corporate network. This caused millions of dollars in
damages and disrupted business for weeks. The danger is
real, and I will discuss some of those dangers and describe some of the ways I have used technology to secure
data in high profile cases.
Your inbox is not the only target. International
Mobile Subscriber Identity (IMSI) catchers (also commonly referred to as stingrays or fake cell towers) are all
over the place and often deployed in a car or truck. The
Department of Homeland Security recently confirmed
that foreign actor IMSI-catchers were present in D.C.2
These foreign actor IMSI-catchers are in addition to all of
the ones already in use by the U.S. Marshalls, Immigration and Customs Enforcement, and city police departments. These operate by spoofing a regular cellular tower.
Mobile phones will connect to these fake towers without
any indication on your device that something happened.
Once connected, any data from your phone is open game.
As much as we want to be, the legal profession is
not immune to the rapidly changing technology and
advancements in malware. Relying on hard copy like
paper may seem like an antique “safe bet” but you risk
losing all of the advancements technology also provides.
Hard copy documents are uncontrolled, largely immune
to audit, and difficult to secure. After all, Daniel Ellsberg
was able to exfiltrate the Pentagon Papers and those were
hard copy and located in a secured building.
Even with a valid connection (to a real cellular
tower), your precise location may still up for grabs. Motherboard reported that location data was up for sale for as
little as $300.3 Your location might not be very important
or sensitive to you, but I will guarantee you that lots of
people would consider having that information easily available a major security risk. People with stalkers,
celebrities, politicians, and people who pay for personal
security all definitely do not want their location easily
accessible.
Travel can be even riskier. China is forcing tourists to
install malware applications on their mobile devices as
24

they enter the country.4
This “Cell Hunter” App
circumvents user-approved permissions, collects all of the calendar
entries, phone contacts,
call logs, and text messages, and uploads them
to a server. It also scans
the device for keywords.
Most technology,
especially anything
designed ages ago, is
Philip Weldon
inherently insecure. Email is
an open postcard that is often waiting to be read by many
people more than who you put on the recipient line. Many
network administrators will not trust someone else’s
Wi-Fi (or network in general) because of how easy it is to
snoop on the internet traffic. A large portion of that traffic
travels in clear, plain, searchable text. You can use a Virtual Private Network (with encryption) to protect against
some of this, but then you will be dealing with slower
network speeds. You will ultimately have to trust the VPN
provider if you cannot build the VPN connection yourself.
This is the problem: data is dangerous. Whether you
are home, in the office, or traveling, your digital devices
are providing key information about you to many people
you have no idea about. What can we do about it? How
does this impact litigation and discovery?
OpSec, or operations security, is the system or method
of protecting critical information. In the military, when
you have bad OpSec people can die (the proverbial adage
“loose lips sink ships”). In the corporate environment,
bad OpSec can lead to the theft of intellectual property,
hacking, or worse. In the legal world, attorneys are often
responsible for the most valuable secrets people or companies can have. With such mission critical data at play, operations security becomes extremely important. Who has
access to what, when, and how? What is the audit trail?
How quickly can you report on what was done and when
it occurred? These are questions that should be addressed
at the outset and not left to be figured out later.
Good OpSec, combined with compartmentalization
(operating on a strict, “need to know” basis) and a healthy
dose of security through obscurity (taking additional security precautions but not publishing them), is where you
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start. Combining that with proven technology will lead to
safer results.

Endnotes
1.

https://twitter.com/ericgeller/status/879738598244835328

I have managed electronic discovery (whether fortunately or unfortunately) for cases involving sensitive
emails from a politician, emails from journalists fleeing
authoritarian governments, and emails that were responsible for a data breach (which later led to litigation). In
these situations, OpSec is critical. For malware review,
laptops should be completely customized. A laptop that
is “air-gapped” can have no network connections (and
all ports remain closed). This prevents the malware from
traveling but also enables defensible document review.
For document collections with sensitive data (from a journalist or politician), review can be done in camera with
all electronic devices left at the door. Review computers
are secured to prevent email (and any other websites
besides the review platform) from being used.

2.

https://www.wired.com/story dcs-stingraydhs-surveillance/.

3.

https://www.vice.com/en_us/article/nepxbz/i-gavea-bounty-hunter-300-dollars-located-phone-microbiltzumingo-tmobile .

4.

https://www.vice.com/en_us/article/7xgame/atchinese-border-tourists-forced-to-install-a-text-stealingpiece-of-malware.

I strongly recommend Relativity as my review platform of choice when dealing with any content that needs
to be secured. It offers extremely mature and granular detail in securing files within workspaces. Two years ago, I
worked with my team on a thorough review of e-discovery platforms and did a full proof of concept on the major
discovery platforms (this included Recommind, Catalyst,
Everlaw, CS Disco, and Relativity). These platforms can
scale to handle large data sets, but most are unfortunately
too immature to secure in a manner consistent with operational security best practices. With compartmentalization of information, Relativity makes it easy to segment
data sets within the same workspace.
We are in an era now where the data you handle is
often owned by unknown third parties. When we are
dealing with even remotely sensitive client data, operational security best practices should be put to use to lock
down any known variables.

Philip Weldon, CEDS, RCA is the Manager of
Electronic Discovery and Practice Technology at Fried
Frank, the preeminent law firm advising the world’s
leading corporations, investment funds and financial
institutions on their most critical legal needs and business opportunities.
Philip is an ACEDS-Certified E-Discovery Specialist and a Relativity Certified Administrator. He serves
on the Conference Committee for the International
Legal Technology Association, the NYC Relativity User
Group Steering Committee, and the NY InfraGard (a
public-private partnership with the FBI). He has over
15 years’ experience as a legal technologist and is a passionate E-Discovery enthusiast.
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Book Review: Business and Commercial Litigation in
Federal Courts, Fourth Edition
Edited by Robert L. Haig
Reviewed by Howard S. Shafer
Robert L. Haig does it again. On the heels of the
fourth edition of Commercial Litigation in New York State
Courts comes the latest update to Business and Commercial
Litigation in Federal Courts, Fourth Edition (Thomson Reuters, 2019). These two works provide the inside and outside practitioner alike a comprehensive and up-to-date
guide to just about everything. In fact, for commercial
litigation in federal courts I submit there is nothing like
this.
Under the stewardship of Editor-in-Chief and counsel to industry Robert L. Haig, the treatise has grown by
25 chapters. Mr. Haig is a former President of the New
York County Lawyers Association, has served as Chair of
the Committee on the Judiciary of the Association of the
Bar of the City of New York, and an Executive Committee
Member of the New York State Bar Association, is a member of the American Law Institute and has many other
honors and positions, past and present.
The current fourth edition remains a must-have desktop resource not only for seasoned trial attorneys looking for a quick reference guide, but also for the in-house
counsel often asked to step outside of their comfort zone.
The breadth and depth of the treatise is truly remarkable.
From investigation to case evaluation, litigation strategy,
discovery, trial, transactional matters and a plethora
of practice specific areas, it’s all there—right at your
fingertips.
The table of chapters and authors’ bios alone cover
eight pages. The authors and firms read like a Who’s
Who of the legal profession. Selecting just a few of the
153 chapters to highlight, I found myself constantly resisting adding “just one more.” The title almost doesn’t
do it justice because the book is truly about business and
commercial litigation.
Rather than jumping around I’ll jump right in. Venue,
Forum Selection, and Transfer. Where you sue or get sued
can have a substantial impact on litigation right from the
start. Gary P. Naftalis and Michael S. Oberman * of Kramer Levin Naftalis & Frankel LLP take the reader step-bystep through strategy, legal principles and venue challenges in Chapter 3. Also included are practice checklists
and forms. The authors not only highlight the substantive
issues, but also point out the importance of considering
cost and the pace and progress of litigation in the various
courts.
Removal to Federal Court can stump even the most
seasoned practitioner. The Hon. David W. McKeague of
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the United States Court of Appeals for the Sixth Circuit
and The Hon. Brock A. Swartzle, of the Michigan Court
of Appeals, team up to provide a comprehensive explanation and step-by-step guide to moving the case from state
court to federal court in Chapter 12. Of particular interest
is the section on remand. They point out that if removal is
challenged, the burden is on the defendant that removed
the case to establish that the removal requirements have
been met, which emphasizes the importance of reading
Chapter 3 carefully.
Discovery of ESI, or Electronically Stored Information, makes for many sleepless nights and can easily bust
a law department budget. The Dean of ESI, Hon. Shira
A. Scheindlin of Stroock & Stroock & Lavan LLP and
Jonathan M. Redgrave of Redgrave LLP start out with
a section on pre-litigation planning and take the reader
through relevant rules, duties and methods. Chapter 26
boils electronically stored information and its discovery
down to its basics and makes it easy to follow.
Magistrate judges and special masters: Should we
consent to the case being heard by a magistrate judge or
insist on the District Judge? If you haven’t made that call,
you’ve likely gotten it. Jay G. Safer of Wollmuth Maher &
Deutsch LLP reviews the various considerations, authority and responsibilities and provides useful checklists and
forms in Chapter 33. Is the magistrate judge randomly assigned in your district? That would certainly be important
to know.
The time to prepare for crisis is before it happens, and
Craig C. Martin and Michelle L. Slachetka of Jenner &
Block LLP provide a how-to from a legal perspective giving real-world case studies and examples. Chapter 64 on
crisis management even contains a data security breach
case study.
Insurance is confusing to even the most sophisticated
attorneys. Getting the answer right and understanding the
options along the way is critical. And the broker doesn’t
always have the answer. Mitchell F. Dolin, Anna P. Engh,
Donald W. Brown and Rukesh A. Korde of Covington &
Burling LLP review all of the steps from beginning to and
with much in the middle. From understanding coverage
disputes to interpretation and defenses as well as dealing
with multiple policies and more, it’s all there and easy to
understand. Just turn to Chapter 90.
Privacy and security is about as topical and timely
as it gets. No book on business and commercial litigation
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would be complete without it and Karen A. Popp of Sidley Austin LLP and Edward R. McNicholas of Ropes and
Gray LLP don’t disappoint. While Chapter 122 is geared
towards litigation, much of the information can be used
for a general understanding of the issues. Getting out
ahead of these issues and understanding them before litigation arises is time well spent.
While the stewardship of Mr. Haig in editing this
series is evident, I note that members of his firm also
contributed chapters. Two of the chapters include International Arbitration (53) and, a favorite of the Editor-inChief, Techniques for Expediting and Streamlining Litigation (65).
In Chapter 53 the Hon. Paul A. Crotty of the United
States District Court for the Southern District of New
York and Robert E. Crotty of Kelley Drye & Warren LLP
pull back the curtain on the mysterious and complicated
process of international arbitration. Even if you’re not
handling the arbitration yourself, this step-by-step guide,
including an international arbitration checklist, will make
certain that you are in the know each step of the way.
While it’s Chapter 65, you’ll probably want to bookmark this one. Expediting and streamlining litigation is
job one for a litigator and probably the thing foremost in
the client’s mind. While litigation is more of an art than a
science, John F. Ward and Michael J. Zinna of Kelley Drye

& Warren LLP give us guideposts and instructions as well
as useful techniques in achieving that goal.
Stopping was not easy but I did have space limitations. It wasn’t easy to resist, but you’ll have to open the
book to see the many other useful, interesting and critical
topics. This series is unique in that it speaks to both the
active practitioner as well as in-house counsel. The howto is coupled with the what, where and why to produce a
truly great reference and handbook to business and commercial litigation in federal courts.

Howard S. Shafer is a partner in the law firm of Shafer
Partners, which focuses its practice on insurance and
corporate liability defense, commercial litigation and as
corporate counsel. He is also General Counsel of Counsel Holdings, Inc. and a Past Chair of the New York
State Bar Association's Corporate Counsel Section.
*This review is dedicated to Michael S. Oberman. He
spent his entire career at Kramer Levin Naftalis & Frankel LLP and passed away late last year. May his memory be a blessing.
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Kenneth G. Standard Internship Program
2019 Celebration

On July 17, 2019, the NYSBA Corporate Counsel Section celebrated incoming 2L and 3L members
of the 14th Class of the Kenneth G. Standard Internship Program. The program, named after a former
NYSBA President and a highly respected attorney, selects New York State students from under-represented
groups for summer internships with corporate or in-house law departments in New York State-based
companies and corporations. This year the students were selected from Albany Law School, Benjamin N.
Cardozo School of Law, Brooklyn Law School, Columbia Law School, Elisabeth Haub School of Law at
Pace University, Maurice A. Deane School of Law at Hofstra University, St. John’s University, and Syracuse
University College of Law.
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The well-attended event welcomed members of the legal community ranging from Corporate Counsel
Section members to internship host companies and various other dignitaries from across the legal field to
join in the celebration.
The event was highlighted by a short fireside chat between Kenneth G. Standard himself and Pritesh
Shah, partner at Davis Polk & Wardwell, LLP., a former participant in the of Kenneth G. Standard internship program. Mr. Standard facilitated the conversation. The informative chat focused on Mr. Shah’s
journey to partnership and the role that his involvement in the Kenneth G. Standard internship program
played in his journey. Mr. Shah also discussed his duties as a KGS intern and the skills he developed
through the internship that impacted his remaining time in law school. Finally, Mr. Shah also highlighted
the role of mentorship and connections during his path to partnership. As the evening closed, the students
and their host companies were presented with awards marking their participation in the program.

Following the celebratory event, the 14-member Class of 2019 KGS interns concluded their internships in August 2019
with the following companies:

Student

School

Internship

Yi-Feng Chen

Brooklyn Law School

Consolidated Edison

Skye Cho

Benjamin N Cardozo
School of Law

Pepsi Co. Inc.

Victoria Craft

Albany Law School

Chubb

Rasha El Mouatassim Bih

St. John’s University School
of Law

Salesforce

Kricia Feliu

Elisabeth Haub School of
Law at Pace University

Pepsi Co. Inc.

Kekelly Ketempi

Benjamin N Cardozo
School of Law

Consolidated Edison

Jessica Lim

Columbia Law School

Salesforce

Xinni Liu

Benjamin Cardozo School
of Law

Unilever

Omar Mosqueda

Syracuse University
College of Law

Urban Justice Center/Take
Root Justice

Kirsten Paap

Albany Law School

Legal Aid Society of
Mid-New York

Nina Patel

Maurice A. Deane School
of Law at Hofstra
University

Visiting Nurse Service of
New York

Ishanda Reid

Maurice A. Deane School
of Law at Hofstra
University

Ayco

Georgia Sackey

Albany Law School

Chubb
-- Declan McPherson
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Protect This House: Responding to Law Enforcement
Contact as Corporate Counsel
Scott Iseman

Few corporate and in-house counsels expect that
they or their employees will be contacted by law enforcement. After all, part of their job is to advise their client
(the Company) how to abide by the law. Yet it happens, a
lot. And it will continue to happen, a lot. As a result, this
article provides you, the corporate counsel, with the basic
tools you need to prepare for and respond to the common ways companies and their employees encounter law
enforcement.
Generally, both state and federal law enforcement
have three primary tools to facilitate corporate investigations. First, interviews; second, subpoenas; and third,
search warrants. Each of these investigative tools, and
how in-house counsel should respond to them, are addressed below.

Interviews
The most basic and effective law enforcement tactic
used to gain information is to talk to people, and law enforcement officers are very good at getting people to talk.
It’s as simple as showing up at their home, stopping them
outside the supermarket or place of work and asking the
employee whether she has “a minute to answer just a few
questions” while flashing a badge. The agents are usually
polite and professional, and this tactic frequently gets law
enforcement access to all sorts of information because
they know people want to be cooperative and help law
enforcement. And, in the minds of most people, refusing
to assist suggests culpability. After all, the employee and
their company have nothing to hide, right?
Law enforcement has every right to make these informal approaches and this includes showing up at your
company unannounced asking to speak with the President, the CFO, the receptionist or even you as the corporate counsel. So how do you, as the corporate counsel,
respond when you learn that one of your employees was
asked business-related questions by law enforcement or
when law enforcement shows up at your company asking
questions?
First, determine what the nature of the inquiry is
before answers to any questions are given. Turn the tables
and politely ask questions about the nature of the investigation. Next, buy time to determine whether you should
answer the questions and if so, how and when. Request
the agent’s contact information and tell them you or other
counsel will be in touch. Similarly, you should interview
NYSBA Inside | Spring 2020 | Vol. 38 | No. 1

any of your employees who are approached by law
enforcement and inquire about what was asked and what
was said. When you speak with an employee, you should
first provide them with Upjohn warnings, which advises
them that that you are not their lawyer and what they tell
you can be disclosed by the company to whomever the
company wishes, including the government.1
Employees should also be regularly trained about
what their rights are in those situations and what your
company policy is on answering questions related to your
business. Employees have every right on their free time
to speak to law enforcement if they chose to, but they
also have every right to tell law enforcement to go away.
Employees don’t have a right, necessarily, to voluntarily
share protected information or your company’s private/
secret information just because law enforcement asks
nicely with a badge. This is particularly important in
highly regulated industries such as health care where
patient information is strictly protected.
You should also consider engaging outside counsel
with experience handling corporate investigations to contact law enforcement on behalf of your company and help
advise how, if at all, your company will cooperate with
the investigation and whether any internal investigation
is needed.

Subpoenas
Federal and state law enforcement, grand juries and
prosecutors all have the power to issue or obtain subpoenas and compel the production of materials or sworn
testimony. Even many federal and state agencies have
subpoena power, though generally with a limited scope.
In the law enforcement context, the common subpoena
a corporate counsel will encounter is a grand jury subpoena. The actual subpoena is a two- or three-page
document directing your company to produce documents
and/or witnesses related to an investigation. Normally
the subpoena is accompanied by an addendum or “rider”
that particularizes what is being compelled. How should
corporate counsel respond when their client is served?
Your first step should be to read the subpoena in its
entirety and try to deduce (a) what the nature of inquiry
is and why your company is receiving the subpoena;
(b) determine the range of information sought both in
volume and duration; and (c) whether and how to start
preserving information that may be responsive. You may
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also want to contact outside counsel who is familiar with
responding to corporate subpoenas and seek their advice
on how to respond, both internally and externally,
and/or to contact the official who is the point of contact
on the subpoena.
If you call the point of contact on your own, try to get
more time to respond and to limit the scope of production. Most subpoenas are drafted broadly so don’t be
afraid to push back and tell the government that what’s

17(c)(2) in criminal matters and Federal Rule of Civil Procedure 45(d)(3) for civil matters. Both are mentioned here
because the government often proceeds on dual tracks
by simultaneously investigating both civil and criminal
liability.

Search Warrants
If a company is the subject of a search warrant, you’ll
know when dozens of armed agents wearing various col-

“Employees don’t have a right, necessarily, to voluntarily share
protected information or your company’s private/secret
information just because law enforcement asks nicely with a badge.”
requested is not feasible or will be too costly for your
company to produce and cite specific reasons why. Many
times, the government will agree to voluntarily limit the
scope of the subpoena response and extend your time
to respond. This simple request can save you and your
company considerable time, stress and money. If the government does agree to modifications of the subpoena’s
scope, document those changes in written correspondence to the government agent you spoke with.
After the above initial assessment, a host of other
steps may need to be taken depending on whether your
company is the target of the investigation or just has
information relevant to an investigation. From here, your
actions will be driven by your specific circumstances.
You may need to set up a document review process to
search for and find responsive information and vet that
information for privileged or protected information. Any
disclosure of privileged information or protected information should be done with care and in close coordination with the government. A privilege log may need to
be created that identifies records (or portions of a record)
that are responsive but are being withheld due to certain
privileges or other protections that may apply. An internal investigation may also be needed to determine the
scope of any corporate exposure and the need to take any
corrective action.
Another initial step in responding to a subpoena is
determining whether there is a basis to quash or modify
the subpoena. Just because a subpoena is issued doesn’t
mean it’s a legitimate exercise of government authority. If
the subpoena is issued by a New York State Court, then
a motion to quash/modify can be brought immediately
in that court under CPLR 2304. If the subpoena is issued
by an agent or state entity, you must first ask the issuer to
withdraw or modify the subpoena. If they fail to satisfy
your demand, then you can bring a motion in Supreme
Court. A motion to quash/modify a federal subpoena
can brought under Federal Rule of Criminal Procedure
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ored windbreakers and layers of body armor quickly exit
vans and SUVs in your parking lot and flood into your
building just as it opens for business. Some weapons will
be drawn, employees will be corralled or held in place,
pronouncements of authority will be issued. Walkie-talkies will crackle. Agents will attempt to speak to a manager
or someone of authority to get their cooperation in finding
the information they are looking for. A copy of the warrant is usually provided. These are kinetic situations and
there are no hard and fast rules for what to do in response
because the facts on the ground will dictate what needs
to happen and in what order. But there are plenty of do’s
and don’ts:
Do:
•Immediately review the warrant and strictly supervise the removal of the information. If you feel that information is being improperly taken or obtained, document
what was taken, from what location and why you object
to its seizure.
•Consider sending your employees home and canceling appointments for the day. Employees may be interviewed, spoken to or unintentionally give consent for
law enforcement to search/seize additional information
outside the scope of the warrant.
•If employees are being interviewed, advise them
that they have every right to participate or not participate
in the interview; that they have the right to consult with
an attorney before making that decision and have a lawyer present with them during any interview.
•Notify the agent in charge of any privilege issues
associated with the information being seized and advise them of the protections they need to take with that
information.
•Contact outside counsel for your company and
consider helping arrange separate individual counsel for
employees who may be of interest to law enforcement.
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•Develop a plan to communicate with clients, vendors and business partners about any expected delays or
interruptions in service, while not making admissions.
•Get prepared for media attention and make sure
your employees know how to respond to media inquiries. You may consider hiring a public relations firm to
assist with this process.
Do Not:
•Give consent for law enforcement to take
information or give them access to anything outside of
what is described in the warrant. If a dispute arises about
what the warrant permits, ask for the contact information
of the prosecutor overseeing the matter and articulate
your position to her. Ultimately you cannot obstruct the
search, but you do not have to give consent.
•Destroy, delete or hide anything or allow others to
do so.
•Make admissions about the nature of the
investigation to law enforcement or the media.

Endnote
1.

Upjohn Co. v. United States, 449 U.S. 383 (1981). These warnings are
also known as “Corporate Miranda Warnings.” The critical points
that must be communicated to an employee by in-house counsel in
an internal investigation are that: (a) the in-house counsel does not
represent the employee and as such, the attorney-client privilege
over communications between the attorney and the employee
belongs solely to, and is controlled by, the company; and (b) that
the company may choose to waive the privilege and disclose
what the employee informs the in-house counsel to a government
agency or any other third party.

Scott Iseman is a partner at O’Connell & Aronowitz P.C. in Albany, New York and represents business
leaders, public officials, individuals and corporations
during government investigations and internal corporate investigations. He can be reached at 518-694-5633 or
by email at siseman@oalaw.com.

•Allow law enforcement to leave without providing
you an inventory of what was taken and compare it to
one that you have maintained while you supervise the
search.
•Handle this all on your own. Seek help from
outside counsel and/or your staff and other responsible
colleagues to communicate with your employees about
how to respond and what is happening and to assist with
supervising law enforcement’s conduct.

Conclusion
Preparation and planning go a long way to reducing the stress and costs associated with law enforcement
contacts and reducing exposure to your client. Employees, particularly in highly regulated industries like health
care, banking and finance, should be trained about what
their rights are if confronted by law enforcement and
what your company’s policies are about sharing information related to your business. Your company should
have an updated litigation hold plan/policy so that
information can be preserved and produced if necessary.
Your company should also have a document retention/
destruction policy that it adheres to. Companies should
also have a compliance committee or program that makes
sure its internal policies are adequate and that its business practices are following appropriate standards. These
efforts require a real investment of time, money and
resources, but are necessary investments to avoid greater
harm in the future.
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Strategic Planning for Contract-Based Disputes
Stephen P. Gilbert

This article concerns strategic planning in advance for
certain types of disputes that may later arise. “Strategic
planning” is planning what to do and what not to do, in
view of what you think you know and despite what you
don’t know, to put yourself in as good a position in the
future as possible. The disputes of interest in this article
are contract-based, i.e., arise out of pre-existing contractual relationships (e.g., licensing, merger, acquisition, distribution, marketing, research, development, and outsourcing agreements).1 Thus, the strategic planning addressed
here is planning what to do, in view of what you think

with the path to our goal and how do we deal with them?
If there is a potential counterparty, one may also ask: (ii)
What are the problems we might have with the potential
counterparty and how do we deal with them?
With respect to the second question, it may be helpful
to also ask: What assumptions are we explicitly/implicitly
making about the potential counterparty? For example,
are we assuming the potential counterparty is able to and
likely will stand by the representations and warranties
we want from it, conduct adequate R&D, do a good job
of commercialization, timely provide the services/goods

“Not every potential problem can be identified and not every
identified potential problem can be investigated completely; no
project would ever go forward if managers required complete
identification and solution of all potential problems before projects
were green-lighted.”
you know and despite what you don’t know (unknowns
and unknown unknowns), to put yourself in as good a
position in the future as possible so that if a contractually
based dispute arises, the outcome will be as favorable to
you as possible, both short-term and long-term.2

we need, do a good job distributing our product, meet
milestones, make payments to us and to its suppliers on
time, remain in business, not be bought by a company
“unfriendly” to us, etc.3

Broadly speaking, after identifying a business goal,
one of the next steps should be recognizing there could
be problems on/with the path to that goal. If another
party is contractually involved (as there often is), strategic planning includes recognizing (desirably before
the relationship with the other party is formalized and
ideally before the possibility of a relationship is even
broached with the other party) that any relationship with
another party may have problems. The honeymoon may
not last forever, much less for the life of the contract.

The problems identified are typically ranked (at least
implicitly) by their importance, which is usually some
combination of the problem’s likelihood of occurrence
and likely downside if it occurs. A problem less likely
to occur but with substantial possible downside may be
ranked high on the list. Not every potential problem can
be identified and not every identified potential problem
can be investigated completely; no project would ever
go forward if managers required complete identification
and solution of all potential problems before projects
were green-lighted. Problems thought to be of sufficient
significance will probably be the subject of further due
diligence, sometimes with the help of third parties. For
example, law firms may be asked to conduct studies and
render opinions.

The “recognizing” step is often difficult: experienced
businesspeople know that after acknowledging the
possibility of problems, a challenging process may well
ensue. A rational businessperson will likely try to identify
potential problems and solutions, and that can be difficult and time-consuming. One will likely ask and try
to answer: (i) What are the problems we may have on/

At some point, a decision will be made to kill, postpone, slow-track, or go forward with the project. If the
decision is to go forward, there may be a list of potential
problems and possible paths forward for each, and some
of those problems may directly or indirectly involve a
counterparty. Negotiations with the counterparty may
already have started before or during the due diligence

When does strategic planning for dealing with
“disputes” start and what does it entail?
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period; an agreement might even be almost ready to sign.
The question is how to plan for potential problems.4
It is not likely all of the potential problems and solutions can be identified, much less agreed upon and then
set forth in a contract.5 In some cases, parties may know
each other well enough and be sufficiently like-minded
to so agree but that is probably a minority. What is more
likely is that the best that can be done is to agree upon
a mechanism for dealing with future problems and to
enshrine that mechanism in the contract. The mechanism
will vary according to the parties’ respective institutional
problem-solving (dispute-resolution) cultures and relative bargaining power. Hindering efforts to establish such
an appropriate mechanism is the natural reluctance to
discuss even the possibility of problems (and potentially
ensuing business “divorce”) on the eve of contracting.6
If the counterparty is sufficiently sophisticated—it
probably has already considered what to do about potential disputes and most likely has decided to propose
including a dispute resolution clause in the contract—
your raising the issue of possible disputes will likely not
be counterproductive. If the counterparty is unsophisticated, hopefully its counsel is not, but if both are, you
may have larger problems than those concerning dispute
resolution and your choices are, broadly speaking, to try
to educate the counterparty and counsel or keep silent
(in other words, put your head in the sand and hope for
the best).7
In short, strategic planning regarding potential disputes with a counterparty should start as early as possible, and such planning entails thinking about what the
problems could be, performing additional due diligence
(with the help of third parties as needed), and giving sufficient attention early enough to establishing and putting
into the contract a dispute resolution mechanism that is
likely to fit the situation based on what you know and
allows for the reality that there are things you will not
know about the future (including the specifics of any
future dispute) at the time you enter into the agreement.8
Considerations when formulating a dispute resolution
process are discussed below.

What about trying to avoid “disputes” in the
first place?
Depending on the business arrangement, the sophistication of the parties, their relationship and desire to
maintain it, etc., they may decide to establish a process
for trying to prevent “disputes.”
For example, in appropriate situations (e.g., a long
performance period, cultural differences between the two
sides, significant importance/value of the deal) each side
could appoint someone to function as its point person
(“contract manager” or “relationship manager”) for the
arrangement (preferably someone savvy and having
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good “people skills”). That person desirably would know
the key players on both sides, be copied on all relevant
correspondence, regularly speak with the appropriate personnel in his or her own organization and with the point
person on the other side, be able to spot potential issues/
irritants on both sides, know when to bring concerns to
the attention of more senior people in his or her organization, and be able to communicate effectively with the
other side to try to deescalate issues.
Whether or not each party so appoints someone to
carry out that function, personnel on each side should
regularly report to their respective management regarding their own and the other side’s performance under the
contract, actual and potential problems, etc. Each side
should hold regular internal meetings of its individuals
involved in the contractual arrangement.9
Meetings of the two sides to discuss performance and
their relationship should be held on a schedule that makes
sense in view of the work being done, the relationship,
milestone dates, etc. The two sides should be communicating with each other well before a problem is on the
verge of becoming a “dispute.”
Consider whether the contract between your company and the counterparty should itself require interparty communication, establish a “joint steering committee” and specify its workings, and establish a process for
heading off “disputes” that is less formal than the process
prescribed in the dispute resolution clause.
What is common to these processes are oversight
and communication, and there is no substitute for either.
Whatever can reasonably be done to prevent an irritation
or misunderstanding from escalating into a “dispute”
should be done. Establishing a process for enabling such
preventative action, if appropriate, is part of strategic
planning.

When does strategic planning end?
Desirably not until the relationship with the counterparty has ended, and that may be after the contract ends.
Strategic planning is not static. Processes established for
one phase under the contract may need to be modified
(e.g., the point person changed, internal meetings held
more frequently). A change in the law, in the business the
parties are doing under the contract, in their relationship,
in the relevant technology, etc. may require amending
the strategic plan for handling disputes, and the dispute
resolution clause may need to be modified.

General considerations when constructing a
dispute resolution process
It is easy to state the three principal considerations:
what types of disputes is it possible/likely you will
have, how do you want to handle each type, and how do
you allow for the possibility that you have not correctly
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foreseen all the types of disputes (in other words, how
do you make the process robust enough to handle the
unknown)? It is not easy to predict all the different types
of disputes that might arise, to decide how to handle each
type, to draft a dispute resolution clause that deals with
each type in the way you wish, that may appropriately
handle unknown types of disputes, and then to persuade
the other side to agree to the clause.
Consider a deal in which you granted a license to
the counterparty under your trademarks and valuable
proprietary technology to manufacture a certain number
of smart phones for you, including applying your famous
trademarks to each phone. Do you want to use the same
dispute resolution process for all three of the following disputes: (i) delivery of some of the phones to your
company was late (and it missed making some of the
projected sales for the holiday season), but the manufacturer says it was not at fault because of transportation
problems caused by the weather; (ii) you believe some of
the phones do not meet the quality standards established
in the contract, and (iii) you believe the manufacturer is
making more than the authorized number of phones and
selling the unauthorized excess for its own account.
The first dispute might be settled through phone calls
or meetings between upper management of the two parties. The second might be settled by both sides agreeing
to abide by the determination made by a highly regarded
testing laboratory (neutral evaluator), which will test a
sample of the goods and prepare a report. The third implicates issues of honesty and concerns breach of contract,
trademark infringement, and misuse of your proprietary
technology (which presumably you want to keep confidential). And we have not yet factored in the possibility
that the manufacturer is in another country, which may
trigger concerns regarding the rule of law in that country,
the independence of its judiciary, and enforcement of
foreign awards/judgments.
Because you don’t know all the types of disputes
that may arise (although you may correctly guess some
of them), a step dispute resolution clause may be the
most appropriate. The principle behind a step clause is
that disputes are dealt with in the least harmful (to the
parties’ relationship and pocketbook)—and presumably fastest—way first and if not solved at that level are
escalated for possible resolution using succeedingly more
“structured” (and presumably more time-consuming,
expensive, and antagonistic) processes.10
A typical step clause may start with communications between managers/executives, go to mediation if
the communications do not result in resolution of the
dispute, and then proceed to arbitration or litigation
if mediation fails. Early neutral evaluation may occur
before or be coupled with mediation or be used instead of
arbitration and before litigation. Clear, definite, short time
limits for each step before arbitration/litigation should be
explicitly set forth in the clause (and followed) so there is
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no question about whether a condition precedent to filing
a demand for arbitration or complaint has been met. A
party that believes it needs immediate help (emergency
relief) from a court (e.g., to prevent irreparable harm)
should be allowed to request such help without first satisfying the earlier steps that would otherwise be required
by the step clause, and going to court for such immediate
help should not be deemed to be a waiver of the right to
have the step clause followed.

More specific considerations when constructing a
dispute resolution process
A non-exhaustive list of specific considerations follows (some will obviously be more important/relevant
than others in a given contractual arrangement):
1. What types of disputes are likely in connection
with the contract of interest? What types of
disputes are possible but less likely?
2. For which of those disputes do you want to plan?
Any reason not to plan for all of them?
3. What is your organization’s track record regarding
disputes, e.g., in being involved in disputes, how it
typically has resolved disputes (e.g., what dispute
resolution mechanism(s) were used), and which
mechanisms does it wish/not wish to use in the
future?
4. Who is the counterparty and what is its track
record regarding disputes, e.g., in being involved
in disputes, how it typically has resolved disputes
(e.g., what dispute resolution mechanism(s) were
used), and which mechanisms does it likely wish/
not wish to use in the future?
5. Is the counterparty from a different culture? Speak
a different language? Come from a different legal
system (e.g., common law v. civil law)?
6. Have the parties done business together before?
Were there any problems in that relationship? If
there were any disputes, how were they resolved?
7. If there is a dispute, what likely will be your goals
when trying to resolve the dispute? Do they vary
with the type of dispute? Do you want to “win”
(and what does “win” mean)? At any cost? Do you
want to preserve the relationship? Which are the
most important goals?
8. Are privacy and confidentiality of paramount
concern (e.g., in a technology licensing dispute,
would disclosure of the involved technology to
the public (e.g., in court filings) be disastrous)?
Is having others (e.g., your competitors) know—
or not know—of the dispute and its resolution
important to you?
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9. Is full discovery (e.g., under the Federal Rules
of Civil Procedure) important to you? Is limiting
discovery important to you? In some/all types of
disputes?

example, does the dispute resolution path vary
with the amount in dispute (e.g., a multi-tiered
step clause for disputes over $5MM, a two-day
med-arb with a simple award for disputes under
$1MM)? Does it vary with the subject matter (e.g.,
arbitration with a simple award for all claims/
counterclaims based on patent licensing)? Does
it vary with who initiates the dispute resolution
process (e.g., your locale if the counterparty
initiates the process, and vice versa)?

10. Is being able to appeal an adverse decision
important to you?
11. Is creating precedent—or preventing creation of
precedent—important to you?
12. Is the involved subject matter so arcane/
specialized/technologically difficult that it is
important to be able to pick the decision-maker
(dispute resolver) if executive conferencing and
mediation cannot resolve the dispute?

22. Would establishing a standing dispute resolution
board (a small panel of pre-selected neutrals) to
handle some/all disputes under the contract make
sense?

13. Should early neutral evaluation be part the
process? For all types of disputes?

23. How important is it to “get your way” regarding
the dispute resolution schema? What is the relative
strength of each side with respect to being able to
dictate the terms of the dispute resolution schema?
What would each side have to give up to be able to
dictate those terms?

14. Do you want to bar certain remedies (e.g.,
consequential and exemplary (punitive)
damages)?
15. If it might be important to seize or prevent seizure
of assets, where are assets located?
16. How important is a global resolution (e.g.,
technology per se is not geographically bounded)?
17. How important is multi-national enforcement/
treatment (see Paris Convention regarding
arbitration, nascent Singapore Convention
regarding mediation)?
18. If courts are going to be involved (e.g., because
the dispute is to be resolved by litigation or it is
likely court assistance will be needed to enforce
an arbitration agreement, a mediation settlement,
etc.), which courts where? What is their law, what
is their reputation for following the rule of law,
how quickly do they move, are non-conflicted
good local attorneys readily available?
19. If arbitration is to be part of the dispute resolution
schema: where is the seat; what lex arbitri; which
arbitration rules; number of arbitrators; time or
other limits on any of the steps; type of award; if
administered, what administrator; etc.?
20. In the likely locale or locales for dispute
resolution, if neutrals are needed, is there a good
pool of experienced neutrals (e.g., arbitrators,
mediators) from which to choose?
21. What dispute resolution path do you want
to follow if there is a dispute? For all types of
disputes? Do you want to bar use of certain
dispute resolution modalities? Do you want to
go straight to arbitration or litigation if there is a
dispute? For all types of disputes? Do you want
to use a step clause? For all types of disputes? For
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Conclusion
A prudent businessperson considering entering into
a contractual relationship should consider what types of
disputes may occur and be significant and then plan accordingly. A dispute resolution process (possibly utilizing
a stepped resolution procedure) will desirably be adopted
and memorialized in the parties’ written agreement. A
number of factors will determine the particulars of the
dispute resolution process.

Endnotes
1.

This article does not concern disputes that are not contractually
based, e.g., infringement, misappropriation.

2.

You may have to accept a less than optimal short-term outcome
to obtain a good long-term outcome or vice versa. Any tradeoff you make will likely depend on what is more important to
you—e.g., is it more important for you to receive as much money
as possible now from the other party or to try to preserve/foster a
relationship with that party that may be more beneficial to you in
the future?

3.

It may also be helpful to consider what problems might
involve third parties, for example, problems involving federal,
state, local, and/or foreign governments (concerning health
and safety, working conditions, tariffs, the environment,
currency/transnational payments, data/privacy protection,
trade regulation/antitrust, etc.), competitors, trade/industry/
certification organizations (e.g., Standards Setting Organizations),
customers, suppliers, special interest groups, etc.

4.

With rational business people, the question is not whether to plan
for potential problems but rather how.

5.

Needless to say, each party may be reluctant to identify all specific
potential problems it is worried about having its counterparty.
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6.

There is reason “ante-nuptial agreements” are sometimes
waggishly called “anti-nuptual agreements."

7.

Keeping silent and not mentioning dispute resolution before the
contract is finalized may merely be postponing the likely, if not
inevitable. One good reason to deal with dispute resolution (and
other issues perceived to be important)) before the contract is
signed is that once a dispute arises, parties are less likely to agree
on most things, including a mechanism for resolving the dispute
(which dispute would no longer by hypothetical). Furthermore,
if there is no dispute resolution clause, such as one providing for
mediation, your suggestion to mediate after hostilities commence
may be regarded as a sign of weakness and embolden the
counterparty (and make settlement more difficult.).

8.

9.

10.

It is common wisdom among those having to deal with fallout
from the souring of a business relationship that the dispute
resolution clause (if there is one in the agreement) is often first
focused on during contract negotiations at the last minute
(after the "important" aspects of the deal have been settled)
and without considering what may happen in the future and
whether the clause is fully appropriate. And if the clause is
not focused on before the agreement is executed, it certainly
will be once a dispute arises. Such “3 a.m. clauses” can cause
substantial headaches for the dispute resolution personnel and the
relationship attorneys who have to explain to the client why the
dispute resolution clause is not as suitable as it might have been.
At those internal meetings, the following questions should be
asked: In view of what we now know, does our strategic plan
for trying to prevent and/or for handling disputes need to be
changed? Would it be desirable to modify the dispute resolution
clause in the contract and, if so, how do we raise the issue?
The parties have less and less control over the dispute's resolution
(e.g., timing, terms, cost) as the dispute is escalated to increasingly
more structured forms of dispute resolution.
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Proof of Insurance: Be Careful What You Ask For—You
Don’t Always Get What You Want1
By Jay L. Hack
Many business transactions require that one party
maintain insurance for the benefit of another party. In
a commercial mortgage loan, the borrower must maintain hazard insurance on the real estate collateral for the
benefit of the mortgagee lender. Commercial tenants
must provide liability insurance, and often hazard insurance, covering their landlord. Contractors must provide
insurance benefitting owners before they commence
construction and subcontractors must do likewise for
general contractors. Owners of units in condominiums
and cooperatives must provide insurance for the condo
or coop before embarking upon the renovations of their
units. Adjoining real estate owners insist on insurance
when their neighbor seeks access to make improvements
or repairs.2 In matters not involving real estate, transport
companies and automobile leasing companies are often
on one side or the other of the need to provide insurance.3
Demanding insurance is easy. In a mortgage loan, the
lender’s commitment letter requires evidence or proof of
hazard insurance, and often liability insurance, to protect the lender and the value of the collateral. Similarly, a
lease may require liability insurance from even a minor
tenant protecting the landlord if a customer or business
invitee of the tenant is injured. Likewise, an owner seeking to improve real property will almost always include
in the construction contract a requirement for liability
insurance from the general contractor and the general
contractor normally requires the same in contracts with
subcontractors.
However, making certain that the insurance is in
effect and that it covers the beneficiary is the difficult
part of the process. The mistaken belief that insurance is
in effect and covers a particular person when it isn’t, or
doesn’t, has led to a surprising amount of litigation. The
litigation often involves beneficiaries who claim to be
insured and who present “evidence” of insurance but not
quite “proof” of insurance. As stated by the Court of Appeals in Consol. Edison Co. of New York, Inc. v Allstate Ins.
Co., “Generally, it is for the insured to establish coverage
and for the insurer to prove that an exclusion in the policy
applies to defeat coverage.“4 Therefore, the supposed
beneficiary must first establish that a policy exists and
that the policy covers the beneficiary and the occurrence.
A little bit of evidence of insurance does not go a long
way.
Frequently, beneficiaries who request proof that there
is insurance benefitting them accept a “Certificate of Insurance” or “Evidence of Insurance” on a form that is not
part of the insurance policy. The forms almost universally
used for this purpose are provided by ACORD CorporaNYSBA Inside | Spring 2020 | Vol. 38 | No. 1

tion.5 Two common forms are the ACORD 25 Certificate
of Liability Insurance and the ACORD 28 Evidence of
Commercial Property Insurance.6 ACORD is an insurance
industry trade group that has created forms designed to
standardize the insurance business for brokers, agents
and carriers. However, the ACORD forms are standards
that the insurance industry wants, not standards that
insurance consumers want. As explained in an opinion
of the general counsel to New York State Department of
Financial Services (DFS), “[a]n ACORD certificate of insurance is a commercially created document that is often
used by the insurance industry to summarize information
about a person or entity’s insurance coverage. It is not a
contract…”7
We must first examine the text of the ACORD forms
themselves. The forms include limiting language that disclaims that they create legal rights. The ACORD 28 Form,
Evidence of Commercial Property Insurance, states:
This evidence of commercial property
insurance is issued as a matter of information only and confers no rights upon
the additional interest named below. This
evidence does not affirmatively or negatively amend, extend or alter the coverage afforded by the policies below. This
evidence of insurance does not constitute
a contract between the issuing insurer(s),
authorized representative or producer,
and the additional interest. (emphasis
added).
Similarly, the ACORD 25 Form, Certificate of Liability
Insurance, states:
This certificate is issued as a matter of
information only and confers no rights
upon the certificate holder. This certificate does not affirmatively or negatively
amend, extend or alter the coverage afforded by the policies below. The certificate of insurance does not constitute a
contract between the issuing insurer(s),
authorized representative or producer,
and the certificate holder. (emphasis added)
Although ACORD certificates are in common use every day, they are a far cry from actual insurance. They are
not even binders. In no way do they prove that insurance
is in effect, let alone that a beneficiary is covered by that
insurance. The language of the ACORD forms, as confirmed repeatedly by the courts in New York, establishes
only one universal fact—if there is no insurance policy, or
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if the language of the insurance policy does not cover
either the beneficiary making the claim or the claim
itself—then an ACORD COI provides nothing except
perhaps a fraud claim against the person preparing the
certificate. Some courts have even held that a fraud or
estoppel claim gets no traction because of limiting language on the face of the certificate. The legal irrelevancy
of a COI was subsequently confirmed by statute in New
York when the legislature created a new Article 5 of the
Insurance Law in 2014,8 at the behest of the insurance
industry, which expressly provides that a certificate is
not a policy and cannot vary the terms of the policy.
The courts in New York have time and again analyzed claims of coverage when there is no insurance
policy covering the underlying claim but there is a COI
evidencing coverage, but containing the ACORD limiting language. Not surprisingly, the courts in New York
have consistently read the ACORD COIs as meaning exactly what they say. The Appellate Division, Fourth Department, made this clear as recently as 2017 in Landsman Dev. Corp. v RLI Ins. Co.,9 a case in which a worker
for a contractor doing work on the landowner’s property was injured and sued the landowner. The landowner
had a COI naming him as an additional insured, but
due to an oft-repeated technicality, the landowner was
not covered by the additional insured language in the
insurance policy.10 When the insurance carrier moved
for summary judgment, the court noted:
We also agree with [the insurance
company] that the certificates of insurance in [the landowner’s] possession in
February 2010 did not confer additional
insured status. It is well established that
a certificate of insurance, by itself, does
not confer insurance coverage, particularly [where, as here,] the certificate
expressly provides that it ‘is issued as a
matter of information only and confers
no rights upon the certificate holder
[and] does not extend or alter the coverage afforded by the policies’ (quoting
from Sevenson Envtl. Servs., Inc. v. Sirius
Am. Ins. Co., 74 A.D.3d 1751, 1743, 902
N.Y.S.2d 279).11
A COI may constitute evidence of an intent by the
carrier to issue an insurance policy, but it does not mean
that there is a policy. In another injured workman case,
the Appellate Division, First Department, commented
in Tribeca Broadway Assoc., LLC v. Mount Vernon Fire Ins.
Co.12 that “[a] certificate of insurance is only evidence of
a carrier’s intent to provide coverage but is not a contract to insure the designated party nor is it conclusive
proof, standing alone, that such a contract exists.”13 The
First Department expanded on this analysis and pointed
out that the broker for the contractor was just that, a
broker, without the authority to bind the insurance
42

carrier as its agent.14 The Fourth Department likewise
confirmed that when the carrier established that neither
it nor its duly authorized agent had issued the certificate,
summary judgment for the carrier was appropriate.15
The Second Department in Vikram Const., Inc. v. Everest Nat. Ins. Co.16 has held likewise, also in a construction
case in which an employee of a subcontractor sued the
general contractor for injuries on the job. There was no
policy, so there was no insurance. “[The carrier] established its prima facie entitlement to judgment . . . by
submitting evidence demonstrating that it did not issue
a policy of insurance to [the worker’s employer].”17 The
existence of a COI was irrelevant.
Although a certificate issued by a carrier or an agent
does not itself establish that a policy exists, it may work
as an estoppel against the carrier’s denial of coverage.
In Sevenson Envtl. Services, Inc. v. Sirius Am. Ins. Co.,18 the
Fourth Department reiterated the basic principle that a
COI is not a policy, but then focused on the dichotomy
between a certificate issued by a broker and a certificate
issued by the carrier or its agent. Faced with a statement
by an employee of the insured’s broker that the broker
was authorized by the carrier’s agent to issue a COI, and
a claim by the carrier that the alleged agent was not an
agent, the court found an issue of fact and denied summary judgment. The court stated:
Nevertheless, an insurance company that
issues a certificate of insurance naming a
particular party as an additional insured
may be estopped from denying coverage
to that party where the party reasonably
relies on the certificate of insurance to its
detriment. For estoppel based upon the
issuance of a certificate of insurance to
apply, however, the certificate must have
been issued by the insurer itself or by an
agent of the insurer . . . .19
The Supreme Court, Niagara County, went one step
further in Allied World Natl. ASSI Co. v Peerless Ins. Co.20
when recently faced with this argument, which was
upheld on appeal. The court first acknowledged that the
COI did not create coverage, but then went on to comment, “Significantly, an insurance company that issues a
certificate of insurance naming a particular party as an
additional insured may be estopped from denying coverage to that party where the party reasonably relies on the
certificate of insurance to its detriment, whereas here,
the certificate was issued by an agent of the insurer.” The
insurance carrier argued that the reliance on the certificate was unreasonable because the certificate included
the magic words, “confers no rights upon the certificate
holder.” However, the court held that there were issues of
fact on this and other issues in this case, precluding summary judgment and thereby holding that the “confers no
rights” language did not automatically trump an estoppel
argument.21
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However, the First Department, in Greater New York
Mut. Ins. Co. v. White Knight Restoration, Ltd.,22 held that
the limiting language in the certificate, at least when issued by a broker, was sufficient to defeat a cause of action
against the broker for fraud or negligent misrepresentation. “Regardless of whether the broker acted recklessly,
the causes of action for fraud and negligent misrepresentation, based on the inaccurate certificates, were properly
dismissed because it was unreasonable to rely on them
for coverage in the face of their disclaimer language and,
with respect to the negligent misrepresentation claim,
because of the absence of a relationship approximating
privity.” 23
Although claims based upon certificates of insurance
seem to be predominantly those involving construction
contracts and construction injuries, the principles set
forth in these cases extend to other types of relationships
as well. In Cendant Car Rental Group v. Liberty Mut. Ins.
Co.,24 the Second Department was faced with a dispute as
to whether the insurance carrier was required to defend
an auto accident claim involving a truck rented from
Budget Rent-a-Car. The COI with the standard limiting
language was the final nail in the coffin of the weak proof
that was otherwise offered in support of coverage, when
the court noted, “Moreover, the certificate of insurance
proffered in support of their motion, which expressly
stated that ‘it is issued as a matter of information only
and confers no rights upon the certificate holder,’ was
insufficient to support their contention that they were additional insureds under the Liberty Mutual policy.” 25
In another truck leasing case, the Second Department
repeated this analysis, holding in Penske Truck Leasing Co.,
L.P. v Home Ins. Co.,26 that “[t]he certificate of insurance
also contained the disclaimer that it was ‘issued as a matter of information only and confer[red] no rights upon
the certificate holder’ and that it did ‘not amend, extend
or alter the coverage’ afforded by the policies named
therein.”27
Likewise, the Southern District addressed similar
issues in Chartis Seguros Mexico, S.A. de C. V. v HLI Rail &
Rigging, LLC,28 when property was damaged in a train
derailment. “Moreover, an insurer may be equitably
estopped from denying coverage where the party for
whose benefit the insurance was procured reasonably
relied upon the provisions of an insurance certificate to
that party’s detriment.”29
The New York Insurance Law has been in accord
with the ACORD forms since the legislature adopted
Article 5 of the Insurance Law in 2014, appearing to
bury forever any claim that the ACORD forms created
any contractual rights.30 Article 5 starts by allowing an
“insurance producer” (an agent, broker or carrier) to create a COI as “evidence” of property or casualty insurance
coverage.31 Since certificates of insurance had been issued
for decades and the Department of Financial Services had
approved the process, this grant of permission to issue
NYSBA Inside | Spring 2020 | Vol. 38 | No. 1

certificates was unimportant. However, the statute went
on to make it clear that such a certificate does not constitute a policy of insurance, even when issued by an agent
or by the carrier itself.
Two provisions of the Insurance Law combine to
reach this result. First, the definition of an insurance
certificate expressly excludes an insurance policy or a
binder.32 If an insurance policy or binder cannot be a
subset of the universe of insurance certificates, then an
insurance certificate cannot constitute a policy or binder.
The Insurance Law also, by implication, confirms the effect of the “confers no rights” language when it provides,
in Section 502(c), that “A certificate of insurance shall
further not confer to any person any rights beyond those
expressly provided by the policy of insurance referenced
therein.”33 If the policy actually exists and confers rights
by its own terms, then the effect of a COI is irrelevant, but
if the policy does not exist or does not name a particular
party as covered by it, then the COI cannot create it. Nemo
dat quod non habet.34
The insurance certificate may not, both by its customary terms and by statute, vary the coverage provided by
the policy, when issued. The standard form ACORD 25
and ACORD 28 forms, as quoted above, expressly provide that they do not “amend, extend or alter” the policy.
Likewise, Insurance Law Section 502 prohibits any person
from willfully requiring that a certificate of insurance provide particular coverage or set forth the terms and conditions of the insurance unless the policy itself expressly
includes such terms, conditions or language.35
Article 5 of the Insurance Law was adopted specifically with this result of completely neutering anything
inserted into a standard form COI. According to the
legislative history of an amendment to Article 5 in 2015,
it was not uncommon for the party that was required to
provide insurance to request that the producer modify
the COI to expand coverage beyond that provided, or
expected to be provided, in the final policy..36Article 5 was
added to give insurance brokers and agents a statute that
they could point to as justification for their refusal to alter
COIs to show non-existent coverage. DFS had already
opined many times that such expansion was prohibited,37
but pressuring insurance brokers was apparently still
common.
This is further complicated by frequent confusion
between an insurance binder and an insurance certificate.
An insurance binder is a temporary or interim policy of
insurance.38 It is as effective as an insurance policy until
the policy itself is issued. Once the insurance policy is
issued, the binder disappears, and creates no rights other
than for the period from the day the binder is issued until
the day the policy is issued.39
To be effective, a binder must be issued by a duly authorized agent of the insurance company, or by the insurance company itself. An insurance broker, who acts as an
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agent of the insured to obtain a policy, is not authorized
to issue a binder. The binder creates legal rights and
responsibilities, albeit temporary ones, until the policy
is issued. As stated by Judge Hellerstein of the Southern
District in In re September 11th Liab. Ins. Coverage Cases,40
Under New York law, the law that governs, an insurance binder is a separate
contract that provides interim insurance until the final policy is issued or
refused. Springer v. Allstate, 94 N.Y.2d
645, 710 N.Y.S.2d 298, 731 N.E.2d 1106,
1108 (2000). When a loss occurs prior to
finalization of an insurance policy, the
binder in effect at the time of the loss
governs. World Trade Ctr. Props., 345
F.3d 154, 183 (2d Cir.2003). In the case at
bar, the binder is the governing contract
(footnote omitted).41
The party being asked to provide insurance often
deals with an insurance broker rather than a duly authorized agent or with the carrier itself. In matters not
involving buildings as significant as the World Trade
Center, the beneficiary who demands a binder or other
“proof’ of insurance often instead receives only an
ACORD COI from a broker.42 The COI is far less than a
binder, and should never be confused with it.
Since a binder is not itself a “permanent” policy of
insurance, the DFS General Counsel issued an informal opinion to the effect that it is up to the beneficiary
requiring the insurance whether it will accept a binder as
proof.43 However, an amendment of the New York Banking Law in 199044 requires that many lenders making
mortgage loans on 1-4 family residential real properties
accept a binder. At the instigation of independent insurance agents, the legislature remedied the difficulty they
had in obtaining final policies by adding Banking Law
Section 6-j 45 requiring lenders to accept binders, without
saying anything about COIs.
Banking Law Section 6-j served the needs of independent, non-captive agents, who were authorized to issue
binders, but did nothing for brokers. Brokers could not
satisfy the Banking Law requirements for a binder, even
for residential mortgage loans. The law provides that,
for a bank to be required to accept a proffered binder, (a)
it must temporarily obligate the insurer to provide the
specified insurance coverage pending issuance of the
insurance policy and (b) the binder must be issued either
by an insurer or a duly authorized representative of the
insurer.46
An insurance broker is the agent of the insured, not
an agent for the insurance company except in limited circumstances.47 Although insurance agents and insurance
brokers are both occasionally referred to as “producers”
of an insurance policy, their status, and their right to bind
a carrier, are completely different. The broker cannot
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bind the insurance company to issue an insurance policy.
In the rush to close a loan, to commence construction or to
consummate some other transaction that no one believes,
at the outset, is going to result in an insurance claim,
getting an actual insurance policy, or a legally enforceable insurance binder issued by an agent, is often waived.
Instead, the party requiring insurance accepts a meaningless COI.
“Wait a minute,” your client says after accepting
a COI against your advice, “don’t I have a fraud claim
against the broker?” The First Department hinted at
this possibility in St. George v. W.J. Barney Corp., when it
commented, “. . . while [the insurance broker] may have
arguably breached its duty to its client….”48 Is the broker
liable for knowingly providing an inaccurate certificate?49
Is the alleged insured just out of luck because of a failure
to read the document that said it conferred no rights?
Or, although there is no case law on the subject, should
the carrier be liable because the insurance industry
knows this is going on and gladly turns a blind eye to the
practice?50

Conclusion—Marching Orders
So what should a business do when it requires that a
counterparty provide the insurance? The only way to be
certain, based upon the statute and case law, is to insist
upon a copy of a policy of insurance containing a declarations page or an endorsement expressly providing the
required coverage to the party that is seeking it. A binder
issued by a duly authorized agent of the carrier, or by the
carrier itself, is only temporary insurance until the actual
policy is issued, but temporary insurance from a binder is
better than the empty pseudo-promise of a COI. A binder
still presents the risk that once the insurance policy is
issued, a variation between the binder and the policy is
decided in favor of the policy on events occurring after
the policy is issued. The policy may not provide the same
protection that the beneficiary required be stated in the
binder, so even with a binder, a careful review of the full
text of the policy is necessary.
The initial version of Article 5 of the Insurance Law
prohibited persons and government entities from requiring an “opinion letter, warranty, statement, supplemental
certificate or any other document or correspondence”
in addition to the C0I.51 The legislative history indicates
that this provision had been included to protect brokers
against being forced to certify, separate from the COI, that
there was a policy in effect. Some government entities had
imposed such a requirement as a condition of accepting
a COI from a broker. Government entities objected to a
prohibition on such separate certifications, notably including the New York State Department of Transportation,52
which received hundreds of COIs every year as part of its
capital improvement program. Ultimately, the prohibition
was removed from the statute.53
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The New York City Buildings Department, thus free
to require an additional certification, created a new form
PGLI 54 with the express purpose of making sure that “all
major construction activity is properly insured.”55 The
PGLI form, which is required to be submitted along with
the ACORD certificate before a building permit may be
issued, summarizes the general liability insurance coverage for a specific project. The insurance broker or agent
must certify that the ACORD certificate to which it is
attached “is accurate in all material respects.” In addition,
the broker or agent must set forth the per occurrence and
per project limits of the insurance and must certify that
the City of New York is an additional insured.
The PGLI certifications do not alter the statute and
the case law regarding whether insurance is in effect.
However, at a minimum, they create a claim against the
broker or agent if the certification is false and may, depending on the facts, create criminal liability for making
a false certification to a government agency. If the broker
or agent has deep pockets or has satisfactory professional liability or errors and omissions insurance, the
PGLI certification may provide redress for economic loss
when there is no underlying policy directly protecting the
Building Department.
Can an independent lender, property owner, developer, coop managing agent or other person seeking
insurance protection create a certification form like the
PGLI and use it in nongovernment business? Yes. But it
still doesn’t get the beneficiary any insurance. It only gets
a claim against the broker signing the form. Better is to
insist on a binder from a duly authorized agent, including confirmation of the payment of a year’s premium
and, whenever possible, a policy number. If the insurance
policy is already in place (for example, a property owner
who is refinancing a mortgage loan and already owns
the property or a contractor who has an umbrella policy
covering all jobs), insist on getting the policy with a
binder covering the endorsement in favor of the party demanding the insurance. In my experience, even a broker
can get what you want from an agent or the carrier once
the broker understands that the deal won’t go forward
without it.

It Isn’t Over ‘til It’s Over56
There is an additional trap for the unwary. Additional
insured coverage is ineffective, even if there is a policy,
unless there is a specific endorsement or policy language
covering the additional insured. This may come in the
form of an endorsement specifically naming the beneficiary and granting additional insured status or policy
language insuring a class of additional insureds to which
the beneficiary belongs. The ACORD 25 Certificate of Liability Insurance warns the beneficiary of this limitation
with the following warning:
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Important: If the certificate holder is
an additional insured, the policy(ies)
must have additional insured provisions or be endorsed. . . . A statement
on the certificate does not confer rights
to the certificate holder in lieu of such
endorsement(s).
Therefore, if the beneficiary seeks to become an
additional insured, then not only must the policy actually exist, but there must be either a provision extending
additional insured coverage generally or there must be an
endorsement naming the additional insured. If your client
wants additional insured protection, you must check the
policy carefully to make sure that your client is covered
by the additional insured provision because frequently
the provision is not as broad as you think.57
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and I wrote these two requirements because we wanted to make
sure that the lenders at least got something on which they could
legally rely.
“A broker is the agent of the insured, but it customarily looks
for compensation to the insurer, not the insured, and it is
sometimes the insurer’s agent also—for example, when collecting
premiums.” People ex rel. Cuomo v. Wells Fargo Ins. Services, Inc., 16
NY3d 166, 171 (2011).

48.

St. George v. W.J. Barney Corp., 270 A.D.2d 171.172 (1st Dep’t 2000).

49.

The liability of a broker for providing a COI that is inaccurate is
an issue outside the scope of this article. For information on that
issue, the reader is directed to Tucci v. Hartford Cas. Ins. Co. 167
A.D.2d 387, 388.(2d Dep’t 1990) and Brian Foy Constr. v. Morstam
Gen. Agency, 90 A.D. 3d 796, 798 (2d Dep’t 2011).

50.

Food for thought, but a Hail Mary not otherwise discussed in this
article or hinted at in any other source I could find.

51.

As originally adopted, Section 502(d) stated, “(d) No person or
governmental entity shall request or require either in addition to
or in lieu of a certificate of insurance, an opinion letter, warranty,
statement, supplemental certificate or any other document or
correspondence that such person or governmental entity knows to
be inconsistent with the prohibitions of this section. However, an
insurer or insurance producer may prepare or issue an addendum
to a certificate that clarifies and explains the coverage provided
by a policy of insurance and otherwise complies with the
requirements of this section, provided such authority is granted
to the producer by the insurer.” NY LEGIS 552. (2014), 2014 Sess.
Law News of N.Y. Ch. 552 (S. 6545-A) (McKinney’s).

52.

Letter from David M. Cherubin (Chicf Counscl and Assistance
Commissioner of the DOT) to Seth H. Agata (Acting Counsel to
the Governor), January 8, 2015.

53.

See NY LEGIS 8 (2015), 2015 Sess. Law News of N.Y. Ch. 8 (A.
4616) (McKinney’s) for the amendment deleting former Section
502(d).

54.

The New York City Building Department regulations require that
a COI must be “accompanied by a sworn statement in a form
prescribed by the Department from a licensed insurance broker
certifying that the insurance certificate may be relied upon as
accurate in all respects and that the insurance certificate thereon is
in force.” New York City, N.Y., Rules, Tit. 1, 104-02 (b)(2)(iii).

55.

The PGLI form is computer generated at https://a810-efiling.
nyc.gov/Renewal/GeneralLiabilityInsurancePDF as part of the
Building Department application process.

56.

The immortal Yogi Berra; no citation required.

57.

See Landsman, supra, and the discussion in Note 10 as an example
of a technical defect that obviated coverage.
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An Employee’s Best Friend: Handling Requests for
Animals as Reasonable Accommodations in the
Workplace
By Jill L. Rosenberg and Jeffrey J. Lorek
Introduction
Animals in the workplace have recently garnered
attention. Employers are more frequently encountering
employees with mental health impairments like anxiety,
depression, and post-traumatic stress disorder (PTSD)
who ask to bring either a service animal (an animal that
helps perform a function, like a seeing eye dog for a visually impaired employee) or an emotional support animal
(sometimes referred to as a “comfort animal”) to work
to alleviate the manifestations of an employee’s impairments. This article explores just one of the many different
types of accommodation requests that employers face in
a modern work environment: the adjustment or modification of workplace policies to allow a disabled employee to bring a dog or other animal to work.1

Overview on Reasonable Accommodations
Reasonable accommodations can take many different
forms. Federal, state and local disability law, including
New York law, govern an employer’s duty to respond
to employees’ requests to be reasonably accommodated.
Title I of the Americans with Disabilities Act of 19902
(ADA) generally prohibits discrimination in the employment context based on disability. This includes the failure
to make reasonable accommodation to the known physical or mental limitations of an employee who is otherwise qualified to perform the essential functions of a job,
unless making such accommodation would result in an
undue hardship on the operation of the business.3 The
Equal Employment Opportunity Commission (EEOC)
has promulgated regulations to implement the ADA’s
equal employment provisions.4
The EEOC defines “reasonable accommodation” as:
(1) a modification or adjustment to the job application
process to enable a qualified applicant to be considered;
(2) a modification or adjustment to the work environment, or the manner/circumstances under which the job
is performed, to enable a disabled employee to perform
the essential functions of the job; or (3) a modification or
adjustment that enables a disabled employee to “enjoy
equal benefits and privileges of employment as are enjoyed by … other similarly situated employees without
disabilities.”5 There are many different types of reasonable accommodations. The regulation uses the expansive
language of “not limited to” when listing examples such
as making existing facilities more accessible, job restructuring, modifying schedules, adjusting or modifying policies, “and other similar accommodations.”6 Allowing an
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animal in the workplace as a reasonable accommodation
to a disabled employee when an employer has a general
“no-pets” or “no-animals” policy constitutes a modification of workplace policies.7

Service Dog or Emotional Support (Comfort)
Animal—Does It Matter?
Neither the ADA (Title I) nor the EEOC’s implementing regulations address the use of a service animal or
an emotional support animal (ESA) in the workplace as
a reasonable accommodation or otherwise.8 The EEOC
does not define “service animal” or incorporate the Department of Justice’s (DoJ) Title II and III accommodations
provisions into Title I’s employment context. Both Title II
and III of the ADA—prohibiting discrimination in the
context of public entities and accommodations —do discuss service animals. Due to the lack of regulations, cases
and guidance in the Title I employment context regarding
ESAs, DoJ’s Title III’s regulations will likely be relevant if
not persuasive authority in an employment failure to accommodate case involving an animal.
Title III initially limited its definition of a service animal to dogs, but in 2010 the DoJ amended the definition
to now allow certain miniature horses to also be classified
as service animals. The DoJ’s defines “service animal” as:
any dog that is individually trained to do
work or perform tasks for the benefit of
an individual with a disability, including
a physical, sensory, psychiatric, intellectual, or other mental disability. Other
species of animals, whether wild or domestic,
trained or untrained, are not service animals
for the purposes of this definition [with the
exception now of miniature horses as provided
in 28 C.F.R. 36.302(c)(9)(i)-(ii)]. The work
or tasks performed by a service animal
must be directly related to the individual’s disability. Examples of work or tasks
include, but are not limited to, assisting
individuals who are blind or have low
vision with navigation and other tasks,
alerting individuals who are deaf or hard
of hearing to the presence of people or
sounds, providing non-violent protection
or rescue work, pulling a wheelchair, assisting an individual during a seizure,
alerting individuals to the presence of
allergens, retrieving items such as mediNYSBA Inside | Spring 2020 | Vol. 38 | No. 1

cine or the telephone, providing physical
support and assistance with balance and
stability to individuals with mobility
disabilities, and helping persons with
psychiatric and neurological disabilities
by preventing or interrupting impulsive
or destructive behaviors. The crime deterrent effects of an animal’s presence
and the provision of emotional support,
well-being, comfort, or companionship do not
constitute work or tasks for the purposes of
this definition.9
DoJ’s regulations added a provision deeming a miniature horse to be a service animal if it “has been individually trained to do work or perform the tasks for the
benefit of the individual with a disability,”10 but a public
accommodation may consider its type, size, weight,
whether the facility can accommodate it, its handler’s
control over the horse, whether it is housebroken, and
whether its presence compromises the safe operation of
the facility.11 Finally, it should be observed that ESAs are
allowed to accompany air passengers in the cabins of aircraft under the Air Carrier Access Act.12
Unlike with service animals, there is no federal legal definition of an emotional support/comfort animal.
Perhaps the best description is outlined by the Americans with Disabilities Network, a nonprofit organization
whose mission is to provide information, guidance and
training on the ADA.
While Emotional Support Animals or
Comfort Animals are often used as part
of a medical treatment plan as therapy
animals, they are not considered service
animals under the ADA. These support
animals provide companionship, relieve
loneliness, and sometimes help with
depression, anxiety, and certain phobias,
but do not have special training to perform tasks that assist people with disabilities. Even though some states have laws
defining therapy animals, these animals
are not limited to working with people
with disabilities and therefore are not
covered by federal laws protecting the
use of service animals. Therapy animals
provide people with therapeutic contact,
usually in a clinical setting, to improve
their physical, social, emotional, and/or
cognitive functioning.13
Courts appear split on whether to look outside of
Title I for guidance on animals in the workplace. One
federal court, the U.S. District Court for the Western District of Michigan, definitively rejected a plaintiff’s argument that his service dog should be allowed as a reasonable accommodation in the workplace because it would
be allowed as a public accommodation under Title III.14
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The Michigan federal court declared “that Title III is not
applicable, and Schultz’s claim fails to meet the elements
under Title I because the dog was not necessary for the
performance of any essential function of Shultz’s job.”15
On the other hand, the Supreme Court of Montana
relied heavily on Title III’s regulations in the area of service animals. In McDonald v. Dep’t of Enviro. Quality, the
court evaluated an employee’s request for her employer
to modify the floor of the building where she worked so
that her service dog would not slip.16 It deemed Title
III regulations to be persuasive authority to the extent
they do not contradict Title I.17 The Montana court relied
on Title III’s requirement that a public accommodation
must “modify policies, practices, or procedures to permit the use of a service animal by an individual with a
disability.”18
Recently, in Maubach v. City of Fairfax, the U.S. District
Court for the Eastern District of Virginia examined this
issue and recognized a significant difference between a
service animal under the ADA and an ESA/comfort animal.19 The Virginia federal court noted that Title II and
III of the ADA “exclude emotional support animals from
coverage under the ADA.”20 It highlighted the DoJ’s definition of a service animal and concluded that if Maubach
were a Title II or III case, the dog at issue—an untrained
support dog who shed and left dander which irritated
co-workers—would not qualify as a service animal.21
With respect to Title I, however, the court conceded that
there were no specific regulations or guidance, and very
little case law addressing the issue of ESAs as reasonable
accommodations.22
Regardless of whether a court looks outside of Title
I for guidance on an employee’s request for an animal in
the workplace, a survey of cases demonstrates that the
traditional principles of reasonable accommodation law
will still apply. Accordingly, each individual request for
an animal as an accommodation must be evaluated on its
own merits, based on the unique facts and circumstances
surrounding the employee’s disability, the essential functions of the job and the animal at issue.

California and New York Treat Animals in the
Workplace Differently
California, unlike federal law and DoJ’’s rigid definition of “service animal,” has a unique definition of an
“assistive animal” that would include ESAs in certain
circumstances. California defines assistive animals much
more liberally to include a broad category of animals
that, among other things, provide “emotional, cognitive,
or other similar support to a person with a disability.”23
Nevertheless, for purposes of providing a reasonable accommodation to allow an assistive animal in a California
workplace, an employer must still perform “an individualized analysis reached through the interactive process.”24
Therefore, for purposes of reasonable accommodation,
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employers should not be concerned about the label attached to any particular animal. Whether a service animal, comfort animal, emotional support animal or assistive animal, the same inquiry will predominantly apply
under Title I of the ADA in accordance with federal cases
addressing disability law.

animal—into the workplace without analyzing the employee’s request under the established framework for reasonable accommodations.29 In other words, a request to
bring an animal into the workplace should be treated like
any other request for reasonable accommodation under
the ADA.

New York has even more expansive laws concerning animals in the workplace. New York goes beyond the
DoJ definition of service animal and does not make any
distinction between service animals and ESAs, even in
the employment context. The New York Civil Rights Law
protects persons with disabilities who are accompanied
by a “guide dog, hearing dog or service dog …,” unless
it can be shown that the otherwise qualified person’s disability would prevent him or her from performing the
particular job.25 New York incorporates the meaning of
the terms “guide dog,” “hearing dog” and “service dog”
that are provided in Title III of the ADA.26

California does not go as far as New York (addressed
below) with respect to requiring animals in the workplace,
unchecked by traditional reasonable accommodation principles. However, as explained above, California employers
need to treat an employee’s request to bring an ESA or
comfort animal into the workplace as a reasonable accommodation in the same manner as it would consider one
involving a service animal.30 It is noteworthy that before
modifying any “no-pets” or “no-animals” policy to allow
an employee to bring an animal in the workplace, and
consistent with the usual interactive process, California
employers may require a letter from a health care provider
that identifies the disability at issue and explains why an
assistive animal is necessary as a reasonable accommodation for the employee to perform the essential job functions.31 Moreover, California employers have the authority under regulation to confirm that an animal meets certain standards regarding healthy workplace habits (i.e., is
free from offensive odors, displays appropriate urination
and defecation habits, and does not engage in behaviors
that endanger health or safety of either the employee with
the disability or others in the workplace).32 Employers
have a two-week window in which to challenge an animal
not meeting these standards based on objective evidence
of offensive or disruptive animal behavior..33

New York mandates that employees be permitted to
bring their dogs with them to the workplace if those dogs
meet the requirements for a guide, hearing or service
dog.
Persons with a disability accompanied
by guide dogs, hearing dogs or service
dogs shall be guaranteed the right to have
such dogs in their immediate custody
while exercising any of the rights and
privileges set forth in this article, provided that in instances of employment
pursuant to section forty-seven-a of this
article, such dog has been trained by a
qualified person. Blind persons shall,
further, have the right to carry a cane in
their immediate custody while exercising
any of the rights and privileges set forth
in this section.27
It is critical to note that New York does not follow the
DoJ’’s regulations that exclude animals with certain functional limitations. For example, the DoJ regulations on
service animals explicitly exclude from the list of service
animals’ qualifying “work tasks” the provision of support, well-being, comfort or companionship.28 In other
words, the DoJ does not recognize that support, well-being, comfort or companionship are functions that a “service animal” could perform for coverage under Title III.
Conversely, New York does not make such distinction.

Would an Employer Ever Have to Automatically
Allow an Animal in the Workplace?
There is no federal recognition given to either service
animals or emotional support/comfort animals under
Title I of the ADA pertaining to employment. Currently,
therefore, there is no general requirement under the ADA
for an employer to automatically allow an animal—either a true “service animal” or a mere ESA or comfort
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New York is significantly different from federal law
and other jurisdictions concerning employees’ requests
for animals as reasonable accommodations. Because of
New York’s broader state statutes, the New York State Bar
and New York City Bar—in a jointly published 2017 guide
pursuant to a Joint Task Force on Service Animals in New
York State (the “Joint Task Force”)—opined that employees have the “right” to use an animal as a reasonable accommodation notwithstanding that such animal may not
be a dog or may not meet the requirements of DoJ’s service animal’s work tasks.34 The Joint Task Force declared:
[t]here is no ‘reasonable accommodation’
limitation on this requirement, so an employer may not challenge such rights under
the State [Civil Rights Law] by an assertion of undue hardship for the employer
or others (for example, even a coworker’s
allergy to dogs; the allergic coworker
would have to be accommodated reasonably without limiting the rights of the
person using a guide, hearing, or service
dog).35
It further stated that “the [New York State Human
Rights Law] recognizes a right to ‘the use of an animal
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as a reasonable accommodation.’ The statute does not
limit the ‘animal’ to a dog, nor does it contain any other
limitation.”36 The Joint Task Force instructed that the
New York City Human Rights Law is construed even
more liberally that the State Civil Rights Law.37 The
City’s law contains a non-discrimination requirement
unencumbered by an employee’s need to prove that use
of an ESA is “reasonable.”38 Even though the Joint Task
Force dismissed as irrelevant other employees’ objections
to a disabled employee’s use of an ESA in the workplace, it also acknowledged that New York does contain
an undue hardship exception to granting an employee’s
reasonable accommodation.39 The Human Rights Law
excludes from the definition of “reasonable accommodation” actions that impose an “undue hardship on the
business, program or enterprise of the entity from which
action is requested.”40 Accordingly, the Joint Task Force
Guide seems to be in direct conflict with the New York
Human Rights Law on the issue of whether an undue
hardship defense would succeed.
Finally, while stating that the employee’s preference
should be given primary consideration, in the case where
an animal is not the only effective means of accommodation, the New York Joint Task Force appropriately defers
to the EEOC’s guidance that “the employer providing
the accommodation has the ultimate discretion to choose
between effective accommodations.”41 New York’s Joint
Task Force Guide served most useful in understanding
how New York would treat ESAs in the workplace. To
minimize litigation risk, New York employers might consider liberally accepting animals in the workplace if the
animal possesses some type of acceptable training credentials. Nevertheless, given the unique contrast between
New York and federal law in this area, New York employers should seek tailored legal counsel on any service
or emotional support animal issue.

An Employer Receives a Request to Bring an
Animal to Work—Now What?
Before deciding to change an established workplace
policy or practice to allow animals to share the office
space, employers should consider all options available
in ascertaining what exactly constitutes a “reasonable”
accommodation for any particular employee under the
ADA. The selected accommodation should most effectively satisfy both the employer’s and employee’s
needs.42 Remember, there is ample support for the rule
that an employee is not entitled to his or her preferred
accommodation.43
The best way to arrive at a mutually/agreeable, customized accommodation for any particular employee
with a specific impairment affecting his or her job functions is to engage in a robust interactive process. This dynamic dialogue between the employer and employee will
not typically happen in a vacuum or as a result of one
meeting alone. For a discussion to constitute a true, good
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faith informational exchange, it will typically require
careful study of the particular employee’s job functions
and actual assigned duties and most importantly, close
scrutiny of medical information that explains how the
employee’s impairment interferes with his or her ability
to perform the essential job functions. Essential functions
are the basic job duties that employers may require their
employees to perform.44 Employers are not required to
eliminate, reallocate or redistribute the essential functions of an employee’s job when making a reasonable
accommodation. Where the impairment is not obvious
or visible (e.g., many mental health impairments), the employer may require documentation that establishes how
a condition limits job performance, and how a particular
accommodation would help the employee perform his or
her job’s essential functions.45
Laws in some states, such as California, provide specific guidance regarding the type of information an employer may and may not request from employees when
weighing a request for an animal as an accommodation.
For example, employers may require sufficient documentation from a health provider that possesses the requisite
expertise to confirm an employee’s disability and functional limitations on performing the job in question.46
However, California employers may not ask for unrelated
documentation such as, in most instances, a complete
medical file, because that type of overly broad request
would capture information not relevant to the accommodation needed.47
A general rule of thumb (except in New York, which
appears to be an outlier) is that before granting any
employee’s request to bring an animal to work—whether
a trained, certified service animal or an untrained ESA
or comfort animal—a specific employee’s request for a
specific animal must satisfy the usual prerequisites for a
reasonable accommodation under the ADA. That means
the employer and employee will have meaningfully
engaged in the interactive process to ascertain the nature
of the disability, how it impacts the employee’s ability to
perform the essential functions of his or her job, and how
any particular reasonable accommodation might enable
the employee to perform those essential functions. The
ultimate accommodation chosen should most effectively
satisfy both the employer’s and employee’s needs, and
may or may not result in granting a request to bring an
animal into the workplace.48 In many cases outside of
California and New York, where employees’ requests
do not involve a bona fide service animal, the resulting
accommodation may very well be something other than
bringing an animal into the workplace.

Closing Thoughts
An employer should not summarily reject or dismiss
an employee request for an animal as a reasonable accommodation in the workplace simply because the employer
has a “no-pets” or “no-animals” policy in effect.
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Recently, in EEOC v. CRST Int’l, Inc.— a lawsuit that
was filed by the EEOC against the employer —the U.S.
District Court for the Northern District of Iowa showed
its concern that an employer may have retaliated against
a disabled job applicant when it adamantly refused to
make any exceptions to its “no-pets” policy.49 The case
involved an applicant for a truck driver position who
asked for a reasonable accommodation to use his prescribed ESA/service dog as an accommodation for his
PTSD and mood disorder. In denying the defendant’s
motion for summary judgment, the court examined
whether the applicant was a qualified individual with a
disability and found that a genuine issue of material fact
existed as to whether the applicant could perform the essential functions of his job.50 Of particular concern to the
judge was that the employer may have retaliated against
the employee even though the employer’s proffered reason for denying the reasonable accommodation request
was its unwavering adherence to a “no-pets” policy.51
Subsequent to losing its bid for summary judgment,
CRST Int’l settled with the EEOC, agreed to pay $47,500
to the disabled applicant, consented to be enjoined from
refusing to hire or provide reasonable accommodations
to qualified applicants and employees in the future,
and agreed to provide anti-discrimination training to its
employees.52
Finally, it should be noted that there are several other
ways to accommodate disabled employees other than
the examples provided in this article. Other accommodations can include modifying leave and absence policies,
restructuring non-essential job functions, altering supervisory methods and even reassigning employees.53 Ultimately, through a well-intentioned and comprehensive
interactive process, an employer should be able to arrive
at the most mutually beneficial reasonable accommodation for an employee consistent with local, state and federal disability law.
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consider in determining whether job functions are essential:
(1) whether the job position exists specifically to perform that
particular function; (2) “the number of other employees available
to perform the function or among whom the performance of the
function can be distributed”; and (3) “the degree of expertise
of skill required to perform the function.” 29 C.F.R. § 1630.2(n)
(2). The EEOC advises that other evidence as to whether a
particular job function is essential includes, but is not limited
to, the following: (1) the employer’s judgment as to what is
essential; (2) written job descriptions prepared before advertising
or interviewing job applicants; (3) the amount of time an employee
spends performing the function in question; (4) the consequences
of not requiring an employee to perform a function; (5) the terms
of any collective bargaining agreement, if applicable; (6) the work
experience of past incumbents in the job; and/or (7) the current
work experience of incumbents in similar jobs. Id. at § 1630.2(n)
(3).

45.

See U.S. Equal Employment Opportunity Comm., The
Mental Health Provider’s Role in a Client’s Request for Reasonable
Accommodation at Work, available at https://www.eeoc.gov/eeoc/
publications/ada_mental_health_provider.cfm (last visited on
Jan. 17, 2019).

46.

Cal. Code Regs. Tit. 2, § 11069(d)(5) (2013).

47.

Id.

48.

Alonzo-Miranda v. Schlumberger Tech. Corp., 2014 WL 12489995, *4
(W.D. Tex. 2014) (denying dueling motions for summary judgment
where factual disputes remained regarding both the employer’s
good-faith accommodation efforts and the sufficiency of the
employee’s medical information supporting his request to bring
his dog to work to alleviate his PTSD), citing Agro Distrib., LLC, 555
F.3d at 471.

49.

CRST Int’l, Inc., 2018 U.S. Dist. LEXIS 206948 at *46.

50.

Id. at *43.
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51.

Id. at *46.

52.

EEOC, CRST to Pay $47,500 to Settle EEOC Disability Discrimination
and Retaliation Lawsuit (Mar. 6, 2019), available at https://www.
eeoc.gov/eeoc/newsroom/release/3-6-19.cfm.

53.

For ideas on alternative reasonable accommodations, see
Jeffrey J. Lorek, Accommodating Mentally Impaired Employees
at Work: How to Alter Supervisory Methods as a Reasonable
Accommodation Under the Americans with Disabilities Act, Fed.
Cir. Bar Ass’n Bench & Bar, Vol. 21, No. 9 (Sep. 2016), available
at https://www.wc.com/portalresource/lookup/poid/
Z1tOl9NPluKPtDNIqLMRVPMQiLsSwGZCmW3!/document.
name=/PUBLICATION%20-%20Federal%20Circuit%20Bar%20
Association%20NewsLetter-%20September%202016.pdf; Jeffrey
J. Lorek, ‘Job Restructuring’ as a Reasonable Accommodation in
Federal Employment, FedSmith.com (Aug. 25, 2016), available at
https://www.fedsmith.com/2016/08/25/job-restructuring-asa-reasonable-accommodation-in-federal-employment/; Murray
and Lorek, The Americans with Disabilities Act and Reasonable
Accommodation: Does an Employer Have a Duty to Reassign Disabled
Individuals Who Can No Longer Perform their Jobs?, Corporate
Counsel’s. Guide to the Americans with Disabilities Act, Business
Laws, Inc. (August/November 2005).

Jill L. Rosenberg is a partner at Orrick, Herrington
& Sutcliffe LLP in New York City where she practices
employment and labor law on behalf of management.
She is Co-Chair of the Diversity and Leadership Committee of the New York State Bar Association Labor and
Employment Law Section.
Jeffrey J. Lorek, also of Orrick, is a Special Counsel
in the firm’s Washington, D.C. office where he represents management in a variety of employment matters.
He has authored numerous articles regarding discrimination and reasonable accommodation issues, and is
actively involved in military veterans’ affairs.
This article previously appeared in the Labor and
Employment Law Journal, a publication of the Labor
and Employment Law Section of the New York State
Bar Association, Fall 2019 issue, volume 44, number 1.
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The Corporate Counsel Section Welcomes New Members
The following members joined the section between July 19, 2019 and Feb. 7, 2020.

First District
Jose A. Almanzar
Corby Baumann
Jennifer Rebekah Lynn Bergenfeld
Anjanette Bobrow
Daniel Benjamin Bosworth
Brian Brantley
Antonio Celii
Jacob L. Chase
Chen Chen
Hallie R. Cohen
Peter A. Cross
Stefano De Conciliis
Nancy Axilrod Denton
Rachael Leah Diament
Shelby Epstein
Gitanjali Pinto Faleiro
Hayden Farmer
Joseph Fox
John Paul Fulco
Blake Hugh Gilson
Herschel Goldfield
Alexander Evan Greenberg
Samuel Griffiths
Jacquelyn Hart
Elizabeth Barrett Irwin
Cortez Dupree Johnson
Hindy Korenblit
Shelina Kurwa
Jordan Joseph Levine
Cristina Lombardi
Agatha Christina Mingos
Hannah Mivzoeff
Wendy Moskowitz
Irina Livia Nica
Aleena Pasha
Samantha Lynn Plesser
Darya Z. Pollack
Manuel G. Rivera
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Mary Madeline Roberts

Tyriek Warren

Peter D. Rosenthal

Tamara Alyce Wyche

Salvatore J. Russo

Ilevu Yakubov

Allein Sabel
Gina V. Santino

Third District

Sydney Sapir

Alison B. Bianchi

John Schmitz

William J. Decaire

Corrine Shea

Matthew Doyle

Jonathan Shkedy

Michael Raymond Hernandez

Julie Tanaka Siegel

Di Ma

Robyn W. Tas
Christina Marie von Poelnitz
Brett M. Waxman
Helena M. Willner

Fourth District

Alison Marisa Wisniewski

Kaytlin Iapoce
Chelsey T. Lester

Second District

Carrie Ann Terraferma

Kristina Bekker

Eleanor M. Zimmerman

Ritesh Chatterjee
Zachary M. Dean

Fifth District

Joshua English

Betania Allo

Dovber Gopin

Noah Devaney

Stephen Gough

Austin Hinel

Cleopatra Gray

Eronmulon Joyce Irogur

Don Irwin
Meredith Cromwell Laitner
Sasha Navarrete
Martin S. Needelman
Brandon Ponzo
Monica Rashed
Olivia Rose
Noah Sexton
Shaul Sulta
Rebecca Helene Sussman
Linden Edsel Thomas
Victor Wang

Kerri Tily
Michael S. Travinski

Michael J. Weiner

Michael Millus

Emily Roach

Nicholas Alan Jacobs
Ellen G. Kulik
Alexis Saenz
Jeremy Torres
Tran Anh Tuan

Sixth District
Amanda Bello
Charlotte Cao
Szu-Yu Chen
Kasper Dworzanczyk
Shuang Guo
Kendell Lee
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Liam I. Morris

E. Barry Lyon

Matthew Lechner

Dianne Ryoo

Sara Marino Collado

Jonathan B. Markowitz

Rahul Srivastava

Lani E. Medina

Ingrid Tatiana Medina Rodriguez

Gurjashandeep Singh Swaich

Robert C. Mendelson

Gabriel Niculescu

Trevor Thompson

Patricia Marie Mulligan

Konstantinos Poulidis

Holly Uen

Hayley Nivelle

Bryan Ramdat

Xuanling Xu

Jonathan Padilla

Ricardo Rivadeneira

Yiwen G. Zhang

Gabrielle Pollard

Philip George Semprevio, II

Jill Posephney

Daniel Zolberg

Seventh District

John J. Shay, Jr.

Sean Zui

Pamela D. Baird

Saad Turab Siddiqui

Robert J. Bergin

Albert Tagliaferri

Twelfth District

Isaac R. Figueras

Jhaton White

Cameron Kellett

Terrance Patrick O’Grady
Ryan O’Shea

Brian Sarfo

Tenth District
Andres Emile Baena

Thirteenth District

Eighth District

Jacqueline A. Cara

David Carter Casagrande

Lauren Baker

Rosario DeVito

Julie Ann Bastian

Bryan Dinino

Out of State

Beverley S. Braun

Gabriela Garcia-Bou

Kathleen Adda

Patrick Callahan

Juliana Gietz

Jamie David Armstrong

Richard Catalano

Thomas Gilman

Rukayat Ashogbon

Franklin Dalton

Athina Giouvalakis

Kenneth Dutton Beach

Evan Gestuick

Paul Kaufman

Frank B. Bilotta

Wendy Dengler Glauber

Crystal Khemraj

Lourdes J. Blanco

Claire St. Aubin Kuechle

Stephanie LaSala

Harel Bocobza

Alyssa Mings

Josh Lomuto

Gilbert W. Bowman

Sarah Perna

Brianni Mykia Lyons

David Bunker

Louis Reynolds

John Mariolis

Mathias Cabour

Alexander Q. Sanchez

Ashley Robson Mistretta

Diane S. Camenisch

Karthik Sekharan

Alicia Nakhjavan

Hung-yu Chi

Leonardo Decina Sette-Camara

Rocco Recce

George M. Cohen

Pawan Singh

Theodore Ryan

Louis Howard Collins

Tyler Skretny

Jose G. Santiago

Jasmine Cornett

Jillian Stenzel

Felicia Winder

Brian Joseph D’Amico

Kimberly D. VanOpdorp

Lauren Wray

Terry Dahl
Antranik Dajadian

Ninth District

Eleventh District

David J. DeBaun

Jon H. Bard

Gina Antoun

Kelee L. Delaney

Adam Brian Cantor

Amy Chen

Edward E. Dillon

Christopher L. Chin

Walter Albert Ciacci

Derek Anthony Disbrow

Norma Hamilton

Massimo D’Elia

Deborah B. Dong

John James Hughes, Jr.

Chad Anthony Joseph

Obiageli P. Ezenduka

Eric L. Keltz

Ivan Lapikov

Katherine Fang
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Corporate Counsel Section Committee Chairs
CLE and Meetings
Howard S. Shafer
Shafer Partners LLP
125 Maiden Lane
Room 16AB
New York, NY 10038-4949
hshafer@shaferglazer.com
Sanoj Stephen
Sotheby's International Realty
650 Madison Ave., 2nd floor
New York, NY 10022
sanoj.stephen@sothebyshomes.com
Diversity
Naomi K. Hills
17456 128th Avenue
Jamaica, NY 11434
naomikhillslaw@gmail.com

Diversity Internship
Yamicha Stephenson
Deloitte
30 Rockefeller Plaza
New York, NY 10112
ystephenson@deloitte.com

Joy D. Echer
Foot Locker, Inc.
Law Department, 4th floor
330 West 34th Street
New York, NY 10001
jecher@footlocker.com

INSIDE/Publications
Elizabeth J. Shampnoi
Shampnoi Dispute Resolution
and Management Services, Inc.
elizabeth@shampnoiadr.com

Pro Bono
Barbara M. Levi
170 West 76th Street
New York, NY 10023
blevilankalis@gmail.com

Membership
Thomas A. Reed
1172 Park Ave., 15 C
New York, NY 10128
tareed1943@gmail.com

Technology and New Media
Mark Belkin
29 Hillcrest Ave, 1st floor
Albany, NY 12203
markbelkin@gmail.com

New Members, continued
Peter J. Farrell, IV
Silvia Pereira Fernandes
Thad Spencer Florence
Bradley Friedman
Michael Isidore Froch
Ana Maria Garces Escobar
Ahmad A. Ghazzawi
Allan J. Goodman
Qingwei Gu
Melissa V. Harrup
Emily Brooks Hobbs
Bo Hu
Mai Huang
Hermenegildo A. Isidro
Matthew Jahale
Ying Jiang
Akimitsu Kamori
Stephanie Anna Kostiuk
Jordana Underhill Krohley
Cory Lucas Lamz
56

Christopher LaRosa

Philip Joseph Ragona

Jung Ro Lee

Renuka Raman

Hiu Ming Susie Li

Alistair Y. Raymond

Anastasia Mantziou

Gersende Marie Lucie Rollet

Alix Martin

James Rozsa

Michael McFerron

Brandon Santiago

Regina Mcneil

Mark A. Shelby

Molly A. Meegan

Chelsea Lynn Snyder

Robert C. Melendres

Kelli E. Sterrett

Kenneth Miao

Mary B. Templeton

Diana Milanesi

Elizabeth Linh Tran

Jivaji Maruti More

Christian Thomas Valeriano

Trent Nachbar

Lourdes Velez

Richard Henri Neuwirth

Leslie Veloz

Sean Michael O’Brien

Qian Wen

Adetutu T. Oluwaseyi

Michael Keith Whitbread

Jessica A. Osterhoudt

Siyasanga Batandwa Wotshela

In Young Park

Eui Hyun Yang

Mona Patel
Alex Anthony Pena
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Corporate Counsel Section
Section Officers
Chair
Joy D. Echer
Foot Locker, Inc.
Law Department, 4th floor
330 West 34th Street
New York, NY 10001
jecher@footlocker.com
Chair-Elect
Yamicha Stephenson
Deloitte
1633 Broadway
New York, NY 10019
ystephenson@deloitte.com
Vice-Chair
Naomi K. Hills
17456 128th Avenue
Jamaica, NY 11434
naomikhillslaw@gmail.com
Vice-Chair
Miya T. Owens
Jewelers Vigilance Committee
801 2nd Avenue, Suite 303
New York, NY 10017
miya@jvclegal.org
Secretary
Sanoj Stephen
Sotheby's International Realty
650 Madison Ave., 2nd floor
New York, NY 10022
sanoj.stephen@sothebyshomes.com
Treasurer
Naomi K. Hills
17456 128th Avenue
Jamaica, NY 11434
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N E W Y O R K S TAT E B A R A S S O C I AT I O N

Estate Planning
and Will Drafting
in New York
Editor-in-Chief
Michael E. O’Connor, Esq.
Costello, Cooney & Fearon, PLLC
Syracuse, NY

Product Description
Estate planning is a diverse, challenging and sophisticated
area of practice that requires the technical skills of a tax attorney; a strong understanding of business, real property
and decedents’ estate law; and the sensitivity and caring of
a personal adviser. Estate planning is much more than will
drafting - it is a well-recognized specialty that is a prominent
part of the legal profession.

Contents at a Glance
Estate Planning Overview
Federal Estate and Gift Taxation:
An Overview
New York Estate and Gift Taxes
Fundamentals of Will Drafting
Marital Deduction/Credit Shelter
Drafting

Written and edited by experienced practitioners, this comprehensive book is recognized as one of the leading references available to New York attorneys involved with estate
planning. The step-by-step coverage in Estate Planning and
Will Drafting in New York is a great resource for novice as
well as experienced practitioners. Especially useful are many
“real world” examples, practice tips and sample forms. Includes Downloadable Forms.

Revocable Trusts

PN: 4095C | Book w/2019-20 revision | loose-leaf
NYSBA Members $185 Non-Members $220

Practice Development and Ethical Issues

Lifetime Gifts and Trusts for Minors
Tax, Retirement, Medicaid, Estate and
Other Planning Issues
Estate Planning with Life Insurance
Dealing with Second or Troubled
Marriages
Planning for Client Incapacity
Long-Term Care Insurance in New York

PN: 509519 | 2019-20 revision for past purchasers | loose-leaf
NYSBA Members $130 Non-Members $150

To order call 1.800.582.2452
or visit us online at NYSBA.ORG
Order multiple titles to take advantage of our low flat rate shipping charge of $5.95 per order, regardless of the number of items shipped.
$5.95 shipping and handling offer applies to orders shipped within the continental U.S. Shipping and handling charges for orders shipped
outside the continental U.S. will be based on destination and added to your total. Prices do not include applicable sales tax.

Mention code: PUB336N when ordering.

Thank You!
For your dedication,
For your commitment, and
For recognizing the value and
relevance of your membership.
As a New York State Bar Association member,
your support helps make us the largest voluntary
state bar association in the country and gives us
credibility to speak as a unified voice on important
issues that impact the profession.
Henry M. Greenberg
President

Pamela McDevitt
Executive Director
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Legacy donors provide a better tomorrow for generations of New Yorkers in need.
Your gifts help the Foundation fund charitable and educational law-related projects in perpetuity –
safeguarding access to justice and the rule of law in New York State.
A Legacy Gift is the greatest honor that a donor can bestow upon the Foundation.
Please join these guardians of justice by making a bequest or
establishing a planned gift to the Foundation of $1,000 or more.

Call the Foundation at 518/487-5650 for more information
or download the form at www.tnybf.org/legacysociety.
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