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Non-Compliance with the Vienna Convention on
Consular Relations and Its Effect on Reciprocity

for United States Citizens Abroad

By Heather M. Heath

I. Introduction

The Vienna Convention on Consular Relations (“Vienna Convention”), which the
United States ratified,1 requires that when a country arrests a foreign national it must without
delay notify that person of his or her right to contact his or her consulate for legal assistance.2

The U.S. has not consistently followed this procedure,3 and several foreign nationals have been
sentenced to death row without authorities informing them of their right to contact their con-
sulate.4 Fourteen foreign nationals have been executed in the United States over the past ten
years without officials ever notifying them of their rights under the Vienna Convention to con-

1. Vienna Convention on Consular Relations, Apr. 24, 1963, 21 U.S.T. 77 (entered into force Dec. 24, 1969) (con-
firming that the United States signed the Vienna Convention). See also United States v. Lombera-Camorlinga,
206 F.3d 882, 884 (9th Cir. 2000) (recognizing that the United States has ratified the Vienna Convention on
Consular Relations); Edward T. Swaine, Does Federalism Constrain Treaty Power?, 103 COLUM. L. REV. 403,
522 (2003) (noting that the United States ratified the Vienna Convention on Consular Relations).

2. Vienna Convention, supra note 1, at art. 36 (providing that an arrested foreign national be notified of his right
to contact his consulate for legal assistance). See Kelly Trainer, The Vienna Convention on Consular Relations in
the United States Courts, 13 TRANSNAT’L LAW. 227, 235 (2000) (recognizing that, upon arrest, a foreign
national must be made aware of his or her right to contact his or her consulate for legal assistance); see also Breard
v. Greene, 523 U.S. 371, 377 (1998) (recognizing that the Vienna Convention affords an arrested foreign
national the right to contact his or her consulate).

3. See Breard, 523 U.S. at 373 (reporting that the defendant filed a habeas corpus motion because his Vienna Con-
vention rights were violated when arresting authorities failed to inform him of his right to seek legal assistance
from the Paraguayan consulate); see also Murphy v. Netherland, 116 F.3d 97, 99 (4th Cir. 1997) (stating that
the defendant filed a habeas corpus petition alleging that his conviction and death sentence were unconstitutional
because the Virginia Beach authorities failed to notify him of his Vienna Convention right to contact the Mexi-
can consulate for legal assistance); Faulder v. Johnson, 81 F.3d 515, 520 (5th Cir. 1996) (commenting that the
state of Texas admitted to having violated the defendant’s right to be advised that he could seek legal assistance
from the Canadian consulate).

4. See Federal Republic of Germany v. United States, 526 U.S. 111, 112 (1999) (allowing the execution of a Ger-
man national by refusing to exercise original jurisdiction and thus denying Germany’s request for enforcing an
order issued by the International Court of Justice directing the U.S. to prevent Arizona’s scheduled execution)
[hereinafter Germany]; see also Mexico v. Woods, 126 F.3d 1220, 1222–24 (9th Cir. 1997) (affirming the dis-
missal of appellants’ claim against Arizona that its officials violated a Mexican inmate’s right to be advised of his
entitlement to consular assistance because the Eleventh Amendment provided immunity for the officials); Para-
guay v. Allen, 949 F. Supp. 1269, 1273 (E.D. Va. 1996) (granting defendant’s motion to dismiss Paraguay’s
claim that defendants violated the Vienna Convention treaty by failing to notify plaintiffs of Angel Breard’s
arrest for lack of jurisdiction).
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tact their consul.5 The case of two German brothers, Walter and Karl LaGrand, elicited media
attention.6 Germany learned of their incarceration shortly before the brothers’ execution dates
and brought suit against the U.S. in the International Court of Justice (ICJ) for Vienna Con-
vention violations.7 The ICJ asked the United States to stay the executions pending further
review.8 The U.S. did not delay the executions, but continued as scheduled.9 The U.S.
Supreme Court ruled in Stewart v. LaGrand10 that the federal government is unable to enforce

5. See Stop the Killing Machine, THE PROGRESSIVE, Aug. 2001, available at http://www.findarticles.com/cf_0/
m1295/8_65/76697689/print.jhtml (discussing the policy of execution in the United States and the surround-
ing ongoing debate, both domestically and abroad). See generally Howard S. Schiffman, Comment, Breard and
Beyond: The Status of Consular Notification and Access Under the Vienna Convention, 8 CARDOZO J. INT’L &
COMP. L. 27, 28–29 (2000) (outlining the terms of the Vienna Convention and describing its scope and prac-
tice); Ginger Thompson, Texas Executes Mexican for Murder Despite President Fox’s Plea, N.Y. TIMES, Aug. 15,
2002, at A5 (reporting the request from Mexico’s president for clemency toward a citizen of Mexico, and the cit-
izen’s subsequent execution).

6. See Robert Cohen, U.S. Execution of German Stirs Anger, N.Y. TIMES, Mar. 5, 1999, at A14 (describing the pro-
test from leading German officials over the gas chamber execution of Walter LaGrand); see also Anna Kuchment
& Malcolm Beith, A Matter of Execution, NEWSWEEK, Nov. 27, 2000, at 3 (noting that American officials
believe that Germany initiated World Court proceedings in order to protest the United States’ use of the death
penalty); U.S. Accuses Germany of Undermining Death Penalty, CNN.com, available at http://www.cnn.com/
2000/WORLD/europe/11/14/hague.courts.02/index.html (Nov. 14, 2000) (stating that Germany requested
that the World Court impose legal sanctions on the United States).

7. See Federal Republic of Germany v. United States, 2001 I.C.J. 104 (June 27) in print at 40 I.L.M 1069, 1077
(June 27, 2001) (noting that German officials learned of the LaGrand situation in June of 1992, although Amer-
ican law enforcement was aware of the prisoners’ status as German nationals as early as 1983) [hereinafter Federal
Republic of Germany]; see also Daniel J. Lehman, Note, The Federal Republic of Germany v. The United States
of America: The Individual Right to Consular Access, 20 LAW & INEQ. J. 313, 325–26 (2002) (noting that after
Germany learned of the LaGrand brothers’ incarceration, an officer of the German consulate in Los Angeles met
with the brothers several times in prison); Jennifer Lynne Weinman, Note, The Clash Between U.S. Criminal
Procedure and the Vienna Convention on Consular Relations: An Analysis of the International Court of Justice Deci-
sion in the LaGrand Case, 17 AM. U. INT’L L. REV. 857, 867 (2002) (stating that German officials learned about
the LaGrand brothers’ imprisonment after the brothers contacted the consulate upon advice of a third party).

8. See Federal Republic of Germany v. United States, 1999 I.C.J. 9, 12 (1999) (stating that the German govern-
ment made several requests for the clemency and protection of its two nationals); see also John R. Crook, Current
Development, The 2001 Judicial Activity of the International Court of Justice, 96 AM. J. INT’L L. 397, 400 (2002)
(stating that the order of provisional measures demanding the prevention of Walter LaGrand’s execution was
legally binding); Daniel A. McFaul, Jr., Recent Decision, Germany v. United States of America, 2001 I.C.J. 104
(2001), 15 N.Y. INT’L L. REV. 119, 122 (2002) (noting that the ICJ ordered the United States not to take any
actions until the LaGrand proceeding had ended).

9. See Federal Republic of Germany, 40 I.L.M. at 1079 (noting that the Governor of Arizona found no reason to
delay going forward with the execution despite the recommendation by the Arizona Board of Clemency to stay
the execution); Weinman, supra note 7, at 871 (acknowledging that a grant to stay the execution was not
granted); International Court of Justice, LaGrand Case: Germany v. United States of America, Press Release 2001/
16 (June 27, 2001) (reporting that the Court made an Order stating that the United States should not proceed
with execution until a final decision; yet, on the same day, the execution occurred).

10. 526 U.S. 115 (1999).
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the treaty against states.11 The International Court of Justice made two important rulings in
the LaGrand case.12 The ICJ found that (1) the U.S. had violated the treaty; and (2) the ICJ’s
ruling was binding on the United States.13 Since the ruling, the U.S. has instituted measures
intended to inform law enforcement of its obligation to notify foreign national citizens under
arrest of their rights under the Vienna Convention.14

11. See Stewart v. LaGrand, 526 U.S. 115, 119 (1999) (finding that by selecting the method for his execution,
LaGrand waived any objection he might have had to it under the Eighth Amendment) [hereinafter Stewart II];
cf. Cara S. O’Driscoll, Comment, The Execution of Foreign Nationals in Arizona: Violations of the Vienna Conven-
tion on Consular Relations, 32 ARIZ. ST. L.J. 323, 333 (2000) (asserting that the Supreme Court had found in an
earlier case that it was “probable” that the federal government assert a claim against the state of Arizona under
the Vienna Convention). See generally John Quigley, LaGrand: A Challenge to the U.S. Judiciary, 27 YALE J.
INT’L L. 435, 436 (2002) (commenting that federal courts have consistently ruled that Article 36 of the Vienna
Convention does not provide a right to foreign individuals who have been detained against states in which they
are being prosecuted). 

12. See M2 Presswire, UN Court finds United States in breach of consular obligations to Germany in LaGrand Case
(June 29, 2001) (detailing the Court’s findings and its reasoning); Bruce Zagaris, ICJ Finds Against U.S. in Con-
sular Convention Case, 17-8 INT’L ENFORCEMENT L. REP. 1, 1 (Aug. 2001) (reporting the facts of the case and
an overview of rights under the Vienna Convention); see also Weinman, supra note 7, at 875–84 (outlining the
Court’s judgment and the frictions between United States criminal procedure and the Vienna Convention).

13. See Federal Republic of Germany, 40 I.L.M. at 1100 (discussing the United States’ obligation to comply with the
court’s ruling); see also Bieregu v. Ashcroft, 259 F. Supp. 2d 342, 348 (D.N.J. 2003) (noting ICJ’s ruling that the
U.S. violated the treaty and that its ruling was binding on the U.S.); Marlise Simons, World Court Finds U.S.
Violated Consular Rights of 2 Germans, N.Y. TIMES, June 28, 2001, at A10 (reporting the ICJ’s holding that the
U.S. violated the treaty).

14. California and Texas have distributed manuals to law enforcement to increase compliance with the Vienna Con-
vention. See Department of State, Consular Notification and Access: Instructions for Federal, State, and Local Law
Enforcement and Other Officials Regarding Foreign National in the United States and the Right of Consular Officials
to Assist Them (Jan. 1998), available at http://travel.state.gov/consul_notify.html (last visited Sept. 30, 2003)
(providing instructions for federal, state and other local law enforcement officials relating to the arrest, deten-
tion, and deaths of foreign nationals, as well as the appointment of guardians for minors or incompetent adults
who are foreign nationals); see also Mark J. Kadish, Article 36 of the Vienna Convention on Consular Relations: A
Search for the Right to Consul, 18 MICH. J. INT’L L. 565, 599 (1997) (indicating that the State Department sends
notices to state and local officials reminding them of a detained foreign national citizen’s right to have his gov-
ernment notified); Eun-Kyung Kim, Foreigners on Death Row Shortchanged, ASSOCIATED PRESS, July 10, 2001,
available at 2001 WL 24710460 (stating that the State Department has overseen training programs in 34 cities
and mailed more than 93,000 brochures and 400,000 pocket cards to educate police forces about the treaty and
help avoid violations).
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Currently, a Mexican foreign national, Gerardo Valdez, sits on death row in Oklahoma in
a similar situation.15 He was never notified of his Vienna Convention rights.16 His lawyers
petitioned the court for a stay, which was granted until September 28, 2001.17 The governor of
Oklahoma, Frank Keating, ultimately refused clemency despite communicating directly with
Mexican President Vicente Fox regarding the matter.18 Several constituencies agree with the
ICJ that by not informing Mr. Valdez of his consular rights, the United States violated the
Vienna Convention.19

15. See Marcia Coyle, A Death Penalty Duel: U.N. Court Orders U.S. to Stay Executions, NAT’L L.J., Feb. 17, 2003, at
A1 (stating that the ICJ required the United States to take “all measures necessary” to prevent the execution of
the Mexican national in Oklahoma); see also Richmond Eustis, Murder Appeal May Hinge on Right to Consul,
FULTON COUNTY DAILY REP., June 25, 2003 (noting that the ICJ has ordered a postponement on the execu-
tion of the Mexican national in Oklahoma); Richard A. Serrano, A Deadly Serious Border Dispute, L.A. TIMES,
Apr. 6, 2003, at 40 (stating that the Mexican national in Oklahoma has been granted a stay pending further
developments).

16. See Valdez v. Oklahoma, 46 P.3d 703, 706 (Okla. Crim. App. 2002) (noting that it is undisputed that the state
of Oklahoma violated the Vienna Convention on Consular Relations by failing to notify Mr. Valdez of his right
to contact his consulate for legal assistance); see also Michael Fleishman, Note, Reciprocity Unmasked: The Role of
the Mexican Government in Defense of Its Foreign Nationals in United States Death Penalty Cases, 20 ARIZ. J. INT'L
& COMP. LAW 359, 396 (2003) (explaining that the Mexican government was not notified about Mr. Valdez’s
situation until two months after his scheduled execution); Sean D. Murphy, Comment, Contemporary Practice of
the United States Relating to International Law, 96 AM. J. INT’L L. 461, 463 (2002) (citing a letter from Frank
Keating, the Governor of Oklahoma, to Vicente Fox Quesada, the President of Mexico, that the authorities in
charge of Mr. Valdez’s arrest violated his rights under the Vienna Convention).

17. Valdez, 46 P.3d at 704 (stating that on Aug. 17, 2001, Oklahoma Governor Frank A. Keating granted petitioner
a thirty-day stay of execution which remained valid until Sept. 28, 2001). See Brooke A. Masters, U.S. Deprived
Mexican of Fair Trial, Appeal Says; Death Row Inmate Wasn’t Told He Could Enlist His Country’s Aid; Oklahoma
Case Could Set Precedent, WASH. POST, Aug. 22, 2001, at A08 (reporting that Oklahoma may not be persuaded
by World Court’s decision that a foreign inmate’s right to contact a consul is fundamental and cannot be
avoided by procedural rules). See generally Okla. Admin. Code § 1:2001–28 (2002) (granting petitioner a thirty-
day stay of execution).

18. See Governor Denies Clemency for Killer Despite Mexico Plea, CHI. TRIB., July 21, 2001, at 12 (quoting Keating’s
letter informing Fox of the issuance of an executive order denying clemency); see also Raymond Banner, Mexican
Killer Is Refused Clemency by Oklahoma, N.Y. TIMES, July 21, 2001, at A8 (indicating that Keating refused clem-
ency despite admitting a violation of the Vienna Convention in a letter to Fox); Chuck Ervin, Governor Rejects
Pleas for Valdez, TULSA WORLD, July 21, 2001, at 1 (noting that Keating rejected pleas for clemency from Mex-
ican President Fox).

19. See James B. Foley, U.S. Dept. of State Daily Press Briefing #135, available at http://www.hri.org/docs/statedep/
1998/98-12-09.std.html (Dec. 9, 1998) (stating that “consular access” is a principle that has to be respected); see
also Raymond Bonner, Mexican Killer is Refused Clemency by Oklahoma, N.Y. TIMES, July 21, 2001, at A8
(acknowledging that failure to inform inmate of right to consular access was a violation of the Vienna Conven-
tion); Amnesty International, United States of America: A Time for Action—Protecting Consular Rights of Foreign
Nationals Facing the Death Penalty, (Aug. 22, 2001), available at http://web.amnesty.org/ai.nsf/Index/
AMR511062001?OpenDocument&of=COUNTRIES%5CUSA (expressing concern over the failure to notify
foreign nationals about their consular rights and discussing the effects of violating the Vienna Convention in the
case of Valdez) [hereinafter A Time for Action]; Letter from Ambassador of Sweden, Ambassador of Belgium, and
Head of the Delegation of the European Commission to Oklahoma Governor Keating (June 5, 2001), available
at http://www.eurunion.org/legislat/DeathPenalty/ValdezMaltosOKPard&ParoleBdLett.htm (noting that
authorities failed to notify inmate of right to seek consular assistance as required by the Vienna Convention).
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Defendants have taken several avenues attempting to redress U.S. violations under the
Vienna Convention, such as ineffective assistance of counsel for not claiming a violation under
the Vienna Convention20 or suppression of evidence obtained at time of arrest when not
informed of their Vienna Convention rights.21 Although the United States Supreme Court has
not ruled on whether an individual has standing to bring a claim under the Vienna Conven-
tion, courts have assumed that individuals do have standing for sake of argument.22 Courts
have found that appeals of ineffective assistance of counsel for not raising the issue of a Vienna
Convention violation do not meet the Strickland test23 for prejudice when brought at the
proper time.24 Under that test, a court must first find that the foreign national defendant was
not notified of his rights.25 Courts often find the defendant was not notified of his rights to

20. See United States v. De La Pava, 268 F.3d 157, 163 (2d Cir. 2001) (noting that the defendant claimed ineffec-
tive assistance of counsel for not filing a motion to dismiss based on the government’s failure to comply with the
consular notification provision of the Vienna Convention); see also United States v. Moreno, 122 F. Supp. 2d
679, 682 (E.D. Va. 2000) (asserting that defendant claimed his rights under the Vienna Convention to notify
his consul were violated). See generally United States v. Carrillo, 70 F. Supp. 2d 854, 856 (N.D. Ill. 1999)
(acknowledging that defendants moved to dismiss based on the government’s failure to allow them to speak with
their consulate).

21. See United States v. Carrillo, 269 F.3d 761, 771 (7th Cir. 2001) (affirming appellants’ convictions although evi-
dence against them had bee n obtained after a violation of their Vienna Convention right to be informed that
they could contact their consulate for legal assistance); see also United States v. Cowo, 2001 WL 1474774, at *26
(1st Cir. 2001) (reaffirming that suppression of evidence, whether gained after violation of the Vienna Conven-
tion’s guarantee of consular notification or not, is not an appropriate remedy for the defendant); United States v.
Emuegbunam, 268 F.3d 377, 392 (6th Cir. 2001) (holding that the Vienna Convention did not create a right of
a defendant to contact his or her consulate that is enforceable by the federal courts); United States v. Superville,
40 F. Supp. 2d 672, 675 (D.V.I. 1999) (denying defendant’s motion to suppress part of the evidence against
him because he had not been informed of his rights under the Vienna Convention on the grounds that defen-
dant had been notified of his rights, but not taken advantage of them).

22. See Superville, 40 F. Supp. 2d at 678 (concluding that an individual seeking relief for an alleged violation of the
Vienna Convention has standing to bring a claim, based on the text of the treaty, the intentions of its drafters,
and the prevailing view among federal courts); see also United States v. Li, 206 F.3d 56, 60 (1st Cir. 2000) (dis-
cussing the issue of whether appellants have standing to enforce the treaty, the court assumes that they do have
standing in order to reach the conclusion that they have no remedy); United States v. Martinez-Rodriguez, 33
P.3d 267, 274 (N.M. 2001) (stating that other courts have generally assumed that individuals do have standing
in order to reach the conclusion that those individuals have no remedy). 

23. Strickland v. Washington, 466 U.S. 668, 694 (1984) (holding that in order to establish ineffective assistance of
counsel, the moving party must show that there is a reasonable probability that, but for counsel’s error, the result
of the proceeding would have been different). See United States v. Stevens, 978 F.2d 565, 568 (10th Cir. 1992)
(explaining that when considering the effectiveness of counsel’s performance, the inquiry is whether the attorney
acted reasonably in light of all circumstances surrounding the case); see also Ledezma v. State, 626 N.W.2d 134,
145 (2001) (discussing how the burden of proof is on the moving party to establish the ineffective assistance of
counsel’s performance by a preponderance of the evidence).

24. See Martinez-Rodriguez, 33 P.3d at 275–76 (holding that the defendant, a Mexican national convicted of mur-
der, was not prejudiced despite the fact that he was denied his rights to consular notification granted by the
Vienna Convention).

25. See Strickland, 466 U.S. at 691 (acknowledging that the defendant must identify that he was not notified of his
rights which resulted in prejudice); see also Hernandez v. United States, No. 01 Civ. 3437, 2003 U.S. Dist.
LEXIS 15579, *15 (Sept. 3, 2003) (recognizing that defendant was not informed of his rights under Article 36
of the Vienna Convention). See generally Kadish, supra note 14, at 611 (establishing that the defendant was not
advised of his right to consular notification under Article 36 of the Vienna Convention, while noting that Article
36 is similar to Miranda rights).
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contact his consul office.26 But, courts do not find that because of non-compliance with the
Vienna Convention the defendant’s case was prejudiced and that but for not being informed,
the case would have had a different outcome.27 Thus, defendants usually do not succeed under
this second prong of the Strickland test.28 

Often, a Vienna Convention appeal is not brought until the case reaches the federal
courts.29 Federal courts then dismiss the argument because it is barred by procedural default
since the issue was not raised earlier.30 The U.S. Supreme Court has heard one case on the
issue, Breard v. Greene.31 The Court did not address the issue of whether an individual could

26. See United States v. Lombera-Camorlinga, 206 F.3d 882, 883 (9th Cir. 2000) (asserting that Article 36 of the
Vienna Convention requires that law enforcement officials inform arrested foreign nationals of their right to
notify their consulates); see also Howard S. Schiffman, The LaGrand Decision: The Evolving Legal Landscape of the
Vienna Convention on Consular Relations in U.S. Death Penalty Cases, 42 SANTA CLARA L. REV. 1099, 1105
(2002) (indicating that in scenarios similar to the LaGrands’ case, defendants are not notified of their right to
consular notification under the Vienna Convention); Linda J. Springrose, Note, Strangers in a Strange Land: The
Rights of Non-Citizens Under Article 36 of the Vienna Convention on Consular Relations, 14 GEO. IMMIGR. L.J.
185, 186 (1999) (addressing states’ failure to inform foreign nationals of their right to contact consul).

27. See De La Pava, 268 F.3d at 166 (concluding that the failure of defendant’s attorney to seek a dismissal under
Article 36 of the Vienna Convention did not constitute ineffective assistance of counsel); United States v. Cor-
doba-Mosquera, 212 F.3d 1194, 1196 (11th Cir. 2000) (affirming the judicial stance that non-compliance with
the Vienna Convention does not constitute grounds for the dismissal of an indictment); see also Cara Drinan,
Note, Article 36 of the Vienna Convention on Consular Relations: Private Enforcement in American Courts After
LaGrand, 54 STAN. L. REV. 1303, 1308–09 (2002) (arguing that courts have misinterpreted the Strickland test
when applying it to cases involving ineffective counsel and the Vienna Convention).

28. See Superville, 40 F. Supp. 2d at 678 (stating that federal courts often require claimants to show prejudice for
violations of the Vienna Convention because the right to consular access does not trace its origin to the due pro-
cess clause); see also Martinez-Rodriguez, 33 P.3d at 275 (holding that a Mexican citizen on trial for murder was
not prejudiced by not being notified of his consular right because such notification would not have had an effect
on the case’s outcome). See generally Emuegbunam, 268 F.3d at 390 (arguing that absent a showing of prejudice
a violation of the Vienna Convention cannot be grounds for dismissal).

29. See, e.g., Breard, 523 U.S. at 374 (noting that the petitioner did not bring his Vienna Convention claim until he
reached federal court); see also Breard v. Pruett, 134 F.3d 615, 619 (4th Cir. 1998) (observing that the petitioner
failed to bring his Vienna Convention claim at the state level) [hereinafter Pruett]; Murphy v. Netherland, 116
F.3d 97, 100 (4th Cir. 1997) (explaining that the appellant waited until he reached federal court before he
brought his Vienna Convention claim).

30. See Breard, 523 U.S. at 375 (holding that petitioner procedurally defaulted his Vienna Convention claim by not
raising it in state court); see also Murphy, 116 F.3d at 100 (deciding that appellant's claim under the Vienna
Convention was procedurally barred because it was not presented to the state court); see also Jordan A. Paust,
Breard and Treaty-Based Rights Under the Consular Convention, 92 AM. J. INT’L L. 691, 692 (1998) (describing
the Breard court’s application of the procedural “default” doctrine to defeat treaty-based rights).

31. 523 U.S. 371 (1998) (holding that habeas review was precluded by petitioner’s failure to raise the violation of
rights under the Vienna Convention in state court).
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bring a private claim under the Vienna Convention.32 Rather, the Court affirmed the district
court’s ruling, which stated that “[i]t is clear that Breard procedurally defaulted his claim, if
any, under the Vienna Convention by failing to raise that claim in the state courts.”33 The
Supreme Court did note that the Vienna Convention “arguably confers on an individual the
right to consular assistance following arrest,”34 but did not rule on whether an individual could
bring a claim under the Vienna Convention for not being notified of that right.35 International
courts have recognized that individual rights have been violated when foreign nationals are not
informed of their right to contact their consular office.36 But, by the time courts rule, the indi-
vidual in question has already been executed, and the only remedy available is an apology from
the United States.37 Without any consequences or enforcement, it seems that the Vienna Con-

32. See id. at 377–78 (discussing petitioner Paraguay’s lack of authorization to bring suit under section 1983 because
Paraguay is not a “person” as that term is used in the statute, but failing to address whether petitioner Breard had
a private claim under section 1983); see also William J. Aceves, Application of The Vienna Convention on Consular
Relations (Paraguay v. United States), 92 AM. J. INT’L L. 517, 522–23 (1998) (arguing that while the Breard rul-
ing addresses only a foreign national’s private right of action to set aside a criminal conviction and sentence
because of treaty violations, its focus on the treaty’s text and history suggests that the ruling would apply to any
other alleged private rights of action). See generally Paust, supra note 30, at 694–95 (discussing the inability of a
foreign state to bring a claim pursuant to the treaty in United States courts).

33. Breard, 523 U.S. at 375 (rejecting the petitioners’ argument that a Vienna Convention claim may be heard in
federal court because the Convention is the "supreme law of the land" and thus trumps the procedural default
doctrine). See Paust, supra note 30, at 692 (criticizing the Supreme Court’s application of the procedural
“default” doctrine to defeat treaty-based rights); cf. Murphy, 116 F.3d at 100 (holding that the appellant's claim
under the Vienna Convention was procedurally barred because it was not presented to the state court). 

34. Breard, 523 U.S. at 376. See also Emuegbunam, 268 F.3d at 386 (explaining that the Vienna Convention affords
arrested foreign nationals the right to seek consular assistance). See generally Trainer, supra note 2, at 235 (noting
that the Vienna Convention gives an arrested foreign national the right to consular assistance).

35. See Breard, 523 U.S. at 377–78 (rejecting the ability of a foreign nation to bring a cause of action under the
Vienna Convention, but refraining from deciding whether an individual could have a private claim under the
treaty); see also Aceves, supra note 32, at 522–23 (arguing that the Breard court’s rejection of the foreign nation’s
claim under the Vienna Convention likely applies to individuals). See generally Paust, supra note 30, at 694–95
(discussing how a foreign nation is precluded from bringing Vienna Convention claims in a United States
Court).

36. See Federal Republic of Germany, 40 I.L.M. at 1127 (holding that the United States violated several portions of
the Vienna Convention on Consular Relations when the LaGrand brothers were tried, convicted, and executed
for murder without having been notified of their right to contact German consular officials when arrested); see
also Aceves, supra note 32, at 555–56 (describing the Inter-American Court of Human Rights’ conclusion that
the duty to notify someone of their consular rights under the Vienna Convention is grounded in the “corpus” of
human rights). See generally S. Adele Shank & John Quigley, Foreigners on Texas's Death Row and the Right of
Access to a Consul, 76 ST. MARY’S L.J. 719, 733 (1995) (describing the long history of consular protection in
international practice).

37. See, e.g., Stewart II, 526 U.S. at 119 (asserting that the defendant waived the claim that lethal gas execution is
unconstitutional since he chose that over lethal injection, and because he failed to raise the claim on direct
appeal, he was procedurally barred from showing cause to overcome such bar); see also Breard, 523 U.S. at 375–
76 (holding that defendant could not address the violation of his consular right because he failed to do so in state
court and the subsequently enacted Antiterrorism Act and Effective Death Penalty Act prevented him from
establishing prejudice); James P. Rubin, Statement Released in Asuncion, Paraguay, available at http://secre-
tary.state.gov/www/briefings/statements/1998/ps981104.html (Nov. 4, 1998) (apologizing to the Paraguayan
government for the failure of the U.S. to notify the Paraguayan inmate that he could seek assistance from Para-
guayan consular officials).
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vention has created rights without remedies.38 The courts have slowly accepted that individuals
may claim these rights.39 Unfortunately though, in the wake of the attacks on the World Trade
Center and the Pentagon on September 11, 2001, and the current political climate, advances
in enforcement or remedies are unlikely.40

Arguably, the U.S. has the fairest judicial system, with both procedural and substantive
due process rights.41 A foreign defendant’s claim that his due process rights have been violated
in our courts because of our non-compliance with a foreign treaty might sound frivolous,42 but

38. See Paust, supra note 30, at 693 n.18 (referring to Article 27 of the Vienna Convention on the Law of Treaties,
which provides that a party may not justify a violation by invoking internal law, without prejudice to Article 46,
which provides in part that a state can do so if consent violated a fundamental importance of the internal law);
see also United States v. Alvarado-Torres, 45 F. Supp. 2d 986, 994 (S.D. Cal. 1999) (maintaining that the sup-
pression of defendant’s statement and dismissal of the indictment are not appropriate remedies for the violation
of Vienna Convention rights); Erik G. Luna & Douglas J. Sylvester, Beyond Breard, 17 BERKELEY J. INT’L L.
147, 162 (1999) (suggesting that the Vienna Convention rights are not constitutionally warranted and there are
no effective remedies when these rights are violated). 

39. See United States v. Rangel-Gonzales, 617 F.2d 529, 531 (9th Cir. 1980) (concluding that the defendant made
a prima facie showing that he was unaware of his right to contact the consular office, that he would have done so
had he known, and that such right guaranteed him counsel and assistance in creating a favorable record for the
court); see also Kadish, supra note 14, at 610 (commenting that although no remedies have been given by the
U.S. Executive Branch to the Inter-American Court of Human Rights, appeals of habeas corpus cases do provide
a proper avenue for remedies); Schiffman, supra note 5, at 35 (recognizing that several jurisdictions held that the
Vienna Convention created enforceable individual rights).

40. See Murphy, supra note 16, at 470–71 (noting that the Federal Bureau of Investigation has arrested thousands of
aliens based on their suspicious activities and as a preventive strategy against future attacks despite the ongoing
criticism from various public interest organizations); see also Barbara Crossette, A Nation Challenged: The Detain-
ees; Diplomats Protest Lack of Information, N.Y. TIMES, Dec. 20, 2001, at 5 (reporting that foreign nationals
remained in detention for months despite diplomats’ continuous demands for an explanation by the State
Department for why the detainees’ rights to consular access were denied); Brian Knowlton, Execution Pits Mexico
Against U.S.; Fox Echoes World on the Death Penalty, INT’L HERALD TRIB., Aug. 16, 2002, at 1 (providing that
the United States’ noncompliance with the right of foreign nationals to seek consular assistance has become an
important issue because there is a possibility that the United States might utilize the death penalty against for-
eign nationals accused of being involved with the terrorist attacks on September 11).

41. See Lehman, supra note 7, at 317 (acknowledging that fair access to due process of law is the trademark of the
United States legal system); see also American Civil Trial Bar Roundtable, A White Paper Containing an Over-
view of the Civil Justice System, available at http://www.abota.org/abota/archive/cjr2000.html (Sept. 8, 2000)
(stating that a survey conducted in February 1999 found that 80 percent of Americans believe that the judicial
system of the U.S. is unsurpassed); Ambassador George Moose, Address to the Commission on Human Rights,
available at http://www.usis.usemb.se/newsflash/moose.htm (Apr. 15, 1998) (denouncing a report by the Spe-
cial Rapporteur of the U.N. Commission on Human Rights that capital punishment violates international law
and asserting that the U.S. criminal justice system is one of the fairest).

42. See Faulder v. Johnson, 81 F.3d 515, 520 (5th Cir. 1996) (opining that although the court did disapprove of
Texas in violating the Canadian national’s Vienna Convention rights, he or his counsel already had access to the
information that would have been obtained by the Canadian government had Texas advised him of such rights);
see also Shana F. Marbury, Comment, Recent Developments: Breard v. Greene: International Human Rights and
the Vienna Convention on Consular Relations, 7 TUL. J. INT’L & COMP. L. 505, 524–25 (1999) (admitting that
courts permit noncompliance with the Vienna Convention on Consular Relations to go without punishment).
But see Lori Fisler Damrosch, Note, The Justiciability of Paraguay’s Claim of Treaty Violation, 92 AM. J. INT’L L.
697, 697–98 (1998) (criticizing the government’s position against adjudicating claims for breaching treaties,
including the proposition that such cases bring political questions that are not justiciable and can only be
brought through diplomatic channels).
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our noncompliance with the treaty could have an impact on how our citizens are treated
abroad.43 Each year more than 2,000 American citizens are arrested abroad.44 Reciprocity gov-
erns much of international law,45 and if we fail to abide by our agreements, other countries
might fail to abide by their international obligations as well, which endangers our citizens
abroad.46

43. See People v. Madej, 739 N.E.2d 423, 432 (Ill. 2000) (Heiple, J., dissenting) (noting that, by not providing
equal protection to foreign nationals in the U.S. under the Vienna Convention, we cannot expect foreign
nations to afford such protection to American citizens abroad); see also Brook M. Bailey, Comment, People v.
Madej: Illinois’ Violation of the Vienna Convention on Consular Relations, 32 LOY. U. CHI. L.J. 471, 506 (2001)
(disagreeing with the majority opinion in People v. Madej for not realizing that the failure to remedy the viola-
tion of the Vienna Convention rights could jeopardize the safety and freedom of Americans abroad); U.S.
Department of State, Help for Americans Abroad; Assistance to U.S. Citizens Arrested Abroad, available at
http://travel.state.gov/arrest.html (last visited Sept. 25, 2003) (listing the types of aid American citizens arrested
abroad can seek from the Department of State and the United States embassies and consulates abroad).

44. See OVERSEAS TEACHER’S DIGEST, available at http://www.overseasdigest.com/drug_arr2.htm (last visited Sept.
15, 2003) (reporting that the number of Americans arrested abroad per year exceeds 2,000); see also Mari Shin-
kai, Travel Abroad Requires Knowledge of Destination, U. WIRE, Mar. 3, 2003 (stating that more than 2,500
American citizens are arrested outside of the United States each year); U.S. Dep’t St. Publ’n. 10252 available at
http://travel.state.gov/overseas_citizens.html (last revised May 10, 2002) (noting that over 2,500 American are
arrested overseas annually).

45. See Hilton v. Guyot, 159 U.S. 113, 228 (1895) (asserting the tenet that international law is based upon reciproc-
ity and mutuality); see also Boos v. Barry, 485 U.S. 312, 323 (1988) (recognizing the crucial cornerstone of reci-
procity in international law). See generally Francesco Parisi & Nita Ghei, The Role of Reciprocity in International
Law, 36 CORNELL INT’L L.J. 93, 93 (2003) (reviewing the importance of reciprocity to enforce international
law).

46. See Superville, 40 F. Supp. 2d at 676 (noting that the Secretary of State has expressed concern that “[t]he execu-
tion . . . could lead some countries to contend incorrectly that the U.S. does not take seriously its obligations
under the Convention.”); see also Ronald L. Hanna, Comment, Consular Access to Detained Foreign Nationals: An
Overview of the Current Application of the Vienna Convention in Criminal Practice, 25 S. ILL. U. L.J. 163, 177
(2000) (stressing the importance of honoring the rights of foreign nationals arrested in the United States if such
rights are to be recognized for U.S. citizens arrested abroad); Molora Vadnais, A Diplomatic Morass: An Argu-
ment Against Judicial Involvement in Article 36 of the Vienna Convention on Consular Relations, 47 UCLA L. REV.
307, 335 (1999) (recognizing the danger placed upon U.S. citizens arrested abroad if the consular rights under
the Vienna Convention are not extended to foreign nationals arrested within the United States).
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United States’ non-compliance could endanger U.S. citizen rights abroad.47 The founda-
tion of international law is based on reciprocity.48 As the United States Supreme Court has
stated, public officials should bear in mind that “international law is founded upon mutuality
and reciprocity . . ..”49 Continued violations imperil the rule of law, the stability of consular
relations, and the safety of Americans detained abroad.50 Violations do not go unnoticed,51 and
the consequences of non-compliance with the Vienna Convention may threaten U.S. citizens
traveling abroad.52 In response to U.S. violations of the Vienna Convention, then-Secretary of

47. See United States v. Chaparro-Alcantara, 226 F.3d 616, 622 (7th Cir. 2000) (noting the danger posed to United
States citizens abroad by not protecting the treaty rights of foreign nationals within the United States); see also
Gregory Dean Gisvold, Note, Strangers in a Strange Land: Assessing the Fate of Foreign Nationals Arrested in the
United States by State and Local Authorities, 78 MINN. L. REV. 771, 803 (1994) (arguing that the lack of enforce-
ability of the Vienna Convention in the United States could imperil the lives of U.S. citizens abroad as well as
diplomatic relations); Michael Dorf, When U.S. States Execute Citizens of Other Countries: The Case of Gerardo
Valdez, available at http://deathpenaltyinfo.org/article.php?scid=17&did=444 (July 25, 2001) (explaining the
long-term implications the United States may face in the international arena for violating the Vienna Conven-
tion and ignoring the International Court of Justice).

48. See Superville, 40 F. Supp. 2d at 676 (explaining the importance of reciprocal respect under the obligations of
the Vienna Convention). See generally C.M. Chinkin, Third-Party Intervention Before the International Court of
Justice, 80 AM. J. INT’L. L. 495, 501 (1986) (stating that reciprocity is a cornerstone of international law);
Harold G. Maier, "Could A Treaty Trump Supreme Court Jurisdictional Doctrine ?": A Hague Conference Judg-
ments Convention and United States Courts: A Problem and a Possibility, 61 ALB. L. REV. 1207, 1223–25 (1998)
(asserting that reciprocity is the foundation of international law).

49. See Hilton v. Guynot, 159 U.S. 113, 228 (1895) (recognizing the breakdown of sovereign respect that results
when reciprocity is not upheld in international relations); see also Boos, 485 U.S. at 323 (noting the United States
has a general interest in complying with international law so that our citizens abroad receive similar protections).
But see Hunt v. BP Exploration Co. (Libya) Ltd., 492 F. Supp. 885, 899 (N.D. Tex 1980) (asserting judicial
denouncement of international reciprocity).

50. See Superville, 40 F. Supp. 2d at 676 (noting that mutual observance of consular rights plays a significant role in
international arrests of foreign nationals). See generally Stephanie Baker, Note, Germany v. United States in the
International Court of Justice: An International Battle over the Interpretation of Article Thirty-six of the Vienna Con-
vention on Consular Relations and Provisional Measures Orders, 30 GA. J. INT'L & COMP. L. 277, 301 (2002)
(explaining the various consequences the United States may suffer if it continues to violate consular rights under
the Vienna Convention); O’Driscoll, supra note 11, at 339 (discussing the impact that Vienna Convention vio-
lations may have on the safety of United States citizens abroad).

51. See Superville, 40 F. Supp. 2d at 676 n.4 (citing press coverage concerning warnings issued by the State Depart-
ment to state governments to comply with international treaties); see also Governor Denies Clemency for Killer
Despite Mexico Plea, CHI. TRIB., July 21, 2001, at 12 (demonstrating an instance where a state executed a foreign
national even though they did not notify him of his consular rights after his arrest). See generally Golden Rule for
Foreign Defendants, CHI. TRIB., Dec. 9, 1998, at 24 (discussing the execution of Faulder, a Canadian citizen,
and Texas’ violation of the Vienna Convention when it failed to inform Faulder of his consular rights); Texas
and International Law, N.Y. TIMES, Dec. 9, 1998 at 28 (commenting on the future difficulty the United States
will face in protecting its citizens abroad if states continue to violate the Vienna Convention on Consular Rela-
tions).

52. See William Aceves, Litigation Under the Vienna Convention, INT’L CIV. LIBERTIES REP., ACLU International
Human Rights Task Force, May 1998 [hereinafter Litigation Under the Vienna Convention]; see also United
States v. Li, 206 F.3d 56, 75 (1st Cir. 2000) (Torruella, C.J. dissenting) (discussing the possibility of abuses
against U.S. citizens traveling abroad due to the present violations of the Vienna Convention within the United
States). See generally Luna & Sylvester, supra note 38, at 149 (asserting the position that American citizens
detained abroad are placed in harm’s way when the United States fails to extend the Vienna Convention consu-
lar rights to foreign nationals detained within the United States).
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State Madeleine Albright wrote letters to governors regarding the international implications of
their actions.53 In addition, the Legal Advisor to the Department of State stated that “United
States compliance helps ensure our ability to protect United States citizens when similarly
detained abroad.”54 The Justice Department has said that “[t]hese provisions (Article 36 of the
Vienna Convention on Consular Relations) are very important to the United States because
they give significant protection to United States nationals when they reside or travel abroad.”55

Our non-compliance most likely undermines U.S. credibility and raises questions regarding
the United States’ commitment to international treaties.56

While addressing the conjunction of U.S. and international courts to resolve disputes with
foreign countries and citizens, this paper in Part I more specifically addresses U.S. violations of
this international treaty, venues for redress for individuals and foreign states, and how our non-
compliance might affect reciprocity with other nations and their treatment of U.S. citizens
arrested abroad. Part II of this paper will analyze the Vienna Convention. Part III will discuss
various cases where the United States has not followed the Vienna Convention. Parts IV will
discuss various cases the U.S. has sought to use the Vienna Convention. Part V will discuss pos-
sible venues and whether these have been effective. Part VI addresses use of these international
venues. And finally, Part VII will conclude that if the U.S. wants to enforce the Vienna Con-
vention against other countries, it must first start by enforcing the Vienna Convention within
its own borders.

53. See Aceves, supra note 32, at 520 (discussing Albright’s desire to protect both the citizens and reputation of the
United States); see also Harold Hongju Koh, Edward L. Barrett, Jr. Lecture on Constitutional Law, 35 U.C. DAVIS

L. REV. 1085, 1112–13 (2002) (contrasting the Secretary of State’s concern for the citizens of the United States
with Governor Gilmore’s choice to seek retribution for the citizens of Virginia); Linda Greenhouse, Court
Weighs Execution of a Foreigner, N.Y. TIMES, Apr. 14, 1998, at A14 (quoting a letter from Secretary of State
Madeleine Albright to Virginia Governor James S. Gilmore, III).

54. See John Quigley, Execution of Foreign Nationals in the United States: Pressure from Foreign Governments Against
the Death Penalty, 4 ILSA J. INT’L & COMP. L. 589, 592 (1998) (quoting a letter to Robert F. Brooks, Esq. from
Michael J. Matheson, Acting Legal Advisor (Aug. 20, 1997); see also O’Driscoll, supra note 11, at 339–41 (pre-
dicting that the United States’ non-compliance with the Vienna Conventions could have on international litiga-
tion, the nation’s reputation and the safety of United States citizens); Weinman, supra note 7, at 860 (discussing
the perceived strengths, weaknesses and importance of United States reliance on the Vienna Convention).

55. Quigley, supra note 54, at 592 (quoting Brief for Allen in the case of Paraguay v. Allen, 134 F.3d 622 (4th Cir.
1998); see Vienna Convention, art. 36, 21 U.S.T. at 100, 596 U.N.T.S. at 292 (establishing the protection pres-
ently afforded to United States citizens abroad). But cf. Bailey, supra note 43, at 507–08 (discussing the serious
possibility of international retaliation if the United States continues to disregard its Vienna Convention obliga-
tions).

56. See Aceves, supra note 52; see also Schiffman, supra note 5, at 33 (asserting that the United States’ practice under
the Vienna Convention falls short of its obligations); Trainer, supra note 2, at 230 (emphasizing the United
States’ inconsistent policy regarding the Vienna Convention, demanding other countries comply with the treaty
while failing to show the same consideration).
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II. The Vienna Convention on Consular Rights

A. Authority and Protection

The United States Senate ratified the Vienna Convention on Consular Rights (“Vienna
Convention”) on October 22, 1969,57 and President Nixon signed it on November 12,
1969.58 The Vienna Convention codifies customary standards of international law.59 The pur-
pose of the treaty is to promote efficient use of consular offices60 and provides in Article 36:

Communication and Contact with Nationals of the Sending State

1. With a view to facilitating the exercise of consular functions relating to
nationals of the sending state: . . . . 

(b) if [the defendant] so requests, the competent authorities of the receiving
State shall, without delay, inform the consular post of the sending State if,
within its consular district, a national of the State is arrested or committed
to prison or to custody pending trial or is detained in any other manner.
Any communication addressed to the consular post by the person arrested,
in prison, custody or detention shall also be forwarded by the said authori-
ties without delay. The said authorities shall inform the person concerned
without delay of his rights under this subparagraph; 

57. Vienna Convention, art. 36, 21 U.S.T. at 100, 596 U.N.T.S. at 292 (establishing an international obligation for
countries who detain foreign citizens to promptly notify the detainee’s nation of origin). See generally Robert F.
Brooks & William H. Wright, Jr., States Deny Treaty Rights to Foreign Defendants, NAT’L L.J., Nov. 1996, at B8
(discussing the Vienna Convention and individual state responsibility to uphold the treaty; Richard Wilson,
Defending a Criminal Case with International Human Rights Law, INT’L ENFORCEMENT L. REP., Sept. 2000, at
sec. V (detailing the procedural process necessary to ratify international treaties and the resulting degrees to
which they become binding law).

58. See William J. Aceves, The Vienna Convention on Consular Relations: A Study of Rights, Wrongs, and Remedies, 31
VAND. J. TRANSNAT'L L. 257, 267–69 (1998) (discussing the United States’ initial hesitation in signing the
Vienna Convention and the consequences of finally conceding); see also Roberto Iraola, Federal Criminal Prose-
cutions and the Right to Consular Notification Under Article 36 of the Vienna Convention, 105 W. VA. L. REV.
179, 182–85 (2002) (emphasizing President Nixon’s belief in the importance of the Vienna Convention and his
influence in the treaty’s ratification in the U.S.); Trainer, supra note 2, at 235–37 (reporting the procedural steps
for an international treaty in the United States, before and after it is signed by the President).

59. See Aceves, supra note 58, at 259 (discussing the importance of the Vienna Convention); see also Gisvold, supra
note 47, at 778–81 (tracing the establishment of the Vienna Convention and its significant role in defining
international relations); Trainer, supra note 2, at 233 (summarizing the history of the Vienna Convention from
its conception in 1947 to its activation in 1967).

60. See Vienna Convention, 21 U.S.T. at 79, 596 U.N.T.S. at 262 (stating that the “purpose of such privileges and
immunities is not to benefit individuals but to ensure the efficient performance of functions by consular posts on
behalf of their respective States”). See generally United States v. Jimenez-Nara, 243 F.3d 192, 196 (5th Cir.
2001), cert. denied, 533 U.S. 962 (2001) (noting that the Convention’s purpose is to facilitate consular activity
in receiving states, not to create individual rights); United States v. Raven, 103 F. Supp. 2d 38, 41 (D. Mass.
2000) (citing Article 36 of the Vienna Convention on Consular Relations to support the conclusion that the
purpose of the Convention was to ensure that foreign governments can provide assistance to their nationals).
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(c) consular officers shall have the right to visit a national of the sending
State who is in prison, custody or detention, to converse and correspond
with him and to arrange for his legal representation.

2. The rights referred to in paragraph 1 of this Article shall be exercised in
conformity with the laws and regulations of the receiving States, subject to
the proviso, however, that the said laws and regulations must enable full
effect to be given to the purposes for which the rights accorded under this
Article are intended.61

Interpretation or application of the Vienna Convention falls under the compulsory juris-
diction of the International Court of Justice.62 The State Department recognizes that the
Vienna Convention on Consular Rights created state-to-state rights and obligations.63 Courts
are required to accord substantial deference to State Department views in interpreting the
Vienna Convention.64 The State Department has recognized that the Vienna Convention is
“entirely self-executive [sic] and does not require any implementing or complementing legisla-
tion.”65

61. Vienna Convention, art. 36, 21 U.S.T. at 100–01, 596 U.N.T.S. at 292–94. See generally United States ex rel.
Madej v. Shomig, 223 F. Supp. 2d 968, 979 (N.D. Ill. 2002) (recognizing that “the I.C.J ruling conclusively
determines that Article 36 of the Vienna Convention creates individually enforceable rights”); Raven, 103 F.
Supp. 2d at 41 (noting that Article 36 of the Vienna Convention on Consular Relations states the purpose of the
Convention).

62. See Vienna Convention, art. I, 21 U.S.T. at 326, 596 U.N.T.S. at 488 (providing that the ICJ has compulsory
jurisdiction in disputes arising out of the interpretation or application of the Convention); see also Shomig, 223
F. Supp. 2d at 979 (following the International Court of Justice’s ruling that Article 36 creates individual
enforceable rights); A Time for Action, supra note 19 (noting that the International Court of Justice determined
that its “provisional orders are fully binding in character and create legal obligations”).

63. See Agreement on the Establishment of Diplomatic Relations, Sept. 4, 1947, U.S.-F.R.G., 13 I.L.M. 1436,
1436 (agreeing that the Vienna Convention on Consular Relations codified customary international law on con-
sular relations); see also Li, 206 F.3d at 63 (quoting the Department of State’s response that the treaty established
state-to-state rights and obligations); Department of State, Department of State Guidance for Law Enforcement
Officers with Regard to Personal Rights and Immunities of Foreign Diplomatic and Consular Personnel, 27 I.L.M.
1619, 1619 (1988) (providing guidance to law enforcement officials on certain rights and immunities afforded
to consular personnel).

64. See United States v. De La Pava, 268 F.3d 157, 166 (2d Cir. 2001) (giving substantial deference to the State
Department’s interpretation of the Vienna Convention); see also United States v. Jiminez-Nava, 243 F.3d 192,
197 (5th Cir. 2001), cert. denied, 533 U.S. 962 (2001) (“The State Department’s view of treaty interpretation is
entitled to substantial deference.”); Li, 206 F.3d at 63 (according substantial deference to the State Department’s
interpretation of treaties).

65. Aceves, supra note 58, at 268 (quoting J. Edward Lyerly, Deputy Legal Advisor for the Nixon Administration).
See generally Chaparro-Alcantara, 37 F. Supp. 2d at 1124 n.1 (stating that the treaty is self-executing); United
States v. Torres-del Muro, 58 F. Supp. 2d 931, 934 n.2 (C.D. Ill. 1999) (explaining that in international law the
phrase “self-executing” may mean that the treaty “does not need implementing legislation” or that the treaty
“creates private rights of action”).
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B. Finding an Individual Right of Action

United States courts differ on whether the Vienna Convention creates an individual right
for a foreign national.66 The U.S. Supreme Court left unanswered the question of whether the
“right to consul” may be asserted in U.S. courts, in Breard v. Greene,67 and lower courts have
differed on the issue.68 Some courts have recognized that the Vienna Convention creates a pri-
vate right of notification for detained individuals,69 while other courts have avoided the issue
by presuming a private right of action exists and dismissing the claim under other pretenses.70

Under federal law, treaties have the same legal effect as statutes.71 According to the Restate-

66. See Standt v. New York, 153 F. Supp. 2d 417, 423 (S.D.N.Y. 2001) (surveying lower court decisions and then
pointing out that there is no consensus over whether the Vienna Convention on Consular Relations provides an
individual right). Compare Jiminez-Nava, 243 F.3d at 197 (concluding that Article 36 did not create any judi-
cially enforceable rights), with Shomig, 223 F. Supp. 2d at 979 (holding that Article 36 does create individual
rights).

67. Breard, 523 U.S. at 377 (stating that it is unclear whether foreign defendants have a private right of action to set
aside a criminal conviction and sentence due to the failure to be notified of their right to consul); see also Iraola,
supra note 58, at 191 (finding that most courts ignore the issue of whether the Vienna Convention creates an
individual right for a foreign national); Ann K. Wooster, Annotation, Construction and Application of Vienna
Convention on Consular Relations (VCCR), Requiring that Foreign Consulate Be Notified When One of Its Nationals
Is Arrested, 175 A.L.R. FED. 243, *4a (2003) (noting that Breard found that a state official’s failure to warn of
the right to contact consul does not clearly lead to a private right of action in federal court).

68. See Li, 206 F.3d at 72 (Torruella, C.J., concurring in part and dissenting in part) (arguing that the terms of the
Vienna Convention clearly establish an individual right for the national). But see, e.g., United States v.
Kurdyukov, 75 F. Supp. 2d 660, 664 (S.D. Tex. 1999) (reasoning that since the consular notification require-
ment was created for individuals held “incommunicado” after arrest in a foreign country, the rule does not apply
when the reasons behind it do not apply); Rocha v. State, 16 S.W.3d 1, 30 (Tex. Crim. App. 2000) (Holland, J.,
concurring) (arguing that the suppression of evidence due to a violation of the consular notification requirement
should only be allowed if, among other things, it “substantially affects” the rights of the defendant).

69. See Breard, 523 U.S. at 376 (recognizing that the Vienna Convention may confer a private right); see also Mur-
phy, 116 F.3d at 100 (indicating that the consular notification requirement may create individual rights); Faul-
der v. Scott, 81 F.3d 515, 520 (5th Cir. 1996) (acknowledging that the defendant’s Vienna Convention rights
were violated); Standt, 153 F. Supp. 2d at 423 (finding that the Vienna Convention is self-executing and thus
conferring a private right of action upon the German national).

70. See Standt, 153 F. Supp. 2d at 423 (noting that many courts have accepted that a private right of action exists
under the Vienna Convention); see also United States v. Calderon-Medina, 591 F.2d 529, 532 (9th Cir. 1997)
(declining to explicitly state that individuals have standing to enforce the Vienna Convention while holding that
proof or prejudice to the individual is needed to dismiss the claim); United States v. Esparaza-Ponce, 7 F. Supp.
2d 1084, 1096 (S.D. Cal. 1998) (refusing to decide the “muddled” issue of whether the Vienna Convention
confers individual rights while denying the motion to dismiss due to the defendant’s failure to show prejudice).

71. See Breard, 523 U.S. at 376 (stating that an Act of Congress is comparable to a treaty (quoting Reid v. Covert,
354 U.S. 1, 18 (1957))); see also Kappus v. Comm’r, 337 F.3d 1053, 1057 (D.C. Cir. 2003) (recognizing that a
treaty and an act of legislature are on equal footing); Timothy K. Kuhner, Note, Human Rights Treaties in U.S.
Law: The Status Quo, Its Underlying Bases, and Pathways for Change, 13 DUKE J. COMP. & INT’L L. 419, 423–24
(2003) (finding that treaties take precedence over inconsistent federal statutes enacted before the treaty; however,
inconsistent federal statutes enacted after the treaty take precedence).
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ment of Foreign Relations Law, international agreements “generally do not create private rights
or provide for a private cause of action in domestic courts.”72 But, exceptions do exist,73 and
whether a private right is created is a matter of interpretation.74 The United States Supreme
Court does not provide signatory nations a private right of action in federal courts to seek rem-
edies for violations of Article 36 of the Vienna Convention.75 Individual rights are derivative
through states.76 Private rights do exist in some courts.77 In the view of one author, the Vienna
Convention confers the private right to sue when a foreign defendant is not given notification
of his right to contact his consulate.78

72. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 907 cmt. a (1987) [hereinafter “RESTATE-
MENT”]; see also Friedman v. Bayer Corp., 1999 WL 33457825, at *3 (E.D.N.Y., Dec 15, 1999) (stating
that the purpose of international law does not include the creation of private rights of action); Xuncax v.
Gramajo, 886 F. Supp. 162, 194 (D. Mass. 1995) (noting that a majority of support finds that inter-
national law does not establish an individual right of action).

73. See RESTATEMENT § 907 cmt. a (stating that international agreements may create private rights or a private
cause of action); see also Darcie L. Christopher, Note, Jus Cogens, Reparation Agreements, and Holocaust Slave
Labor Litigation, 31 LAW & POL’Y INT’L BUS. 1240, 1240 (2000) (specifying two international agreements that
contain individual rights); Beth Ann Isenberg, Comment, Genocide, Rape, and Crimes Against Humanity: An
Affirmation of Individual Accountability in the Former Yugoslavia in the Karadzic Actions, 60 ALB. L. REV. 1051,
1054–55 (1997) (noting that there has been a growing number of international agreements that implement indi-
vidual rights, including the Universal Declaration of Human Rights and the American Declaration of the Rights
and Duties of Man).

74. See also Sol Piciotto, Networks in International Economic Integration: Fragmented States and the Dilemmas of Neo-
Liberalism, 17 NW. J. INT’L. L. & BUS. 1014, 1029 (1996–97) (noting that international agreements were
intended to create private rights); Arthur E. Shin, Note & Comment, On the Borders of Law Enforcement—The
Use of Extraterritorial Abduction as a Means of Attaining Jurisdiction Over the International Criminal, 17 WHIT-
TIER L. REV. 327, 394 (1995) (stating, in the alternative, that to grant private rights of action based on interna-
tional agreements would be to “befuddle the complex political structure of the international community”).

75. See Germany, 526 U.S. at 111–12 (rejecting Germany’s cause of action against the United States and allowing
the execution of a German national to proceed). See generally Emuegbunam, 268 F.3d at 389 (finding that the
Vienna Convention does not create private causes of action); United States v. Tapia-Mendoza, 41 F. Supp. 2d
1250, 1253–54 (D. Utah 1999) (noting that the Vienna Convention may create individual rights as opposed to
the rights of signatory nations). 

76. See United States ex rel. Lujan v. Gengler, 510 F.2d 62, 67 (2d Cir. 1975) (deciding that, because the two for-
eign countries involved had not protested or objected to the U.S. abduction of the defendant, the Vienna Con-
vention had not been offended); see also Li, 206 F.3d at 61 (denying defendants’ petition for suppression of
evidence because of alleged violations of individual rights under the Vienna Convention); United States v. Ade-
maj, 170 F.3d 58, 67–68 (1st Cir. 1999) (explaining that the Vienna Convention guarantees no individual judi-
cial remedy for foreign nationals in the event that it is violated).

77. See Trainer, supra note 2, at 254 (explaining that the courts are divided as to whether or not the Vienna Conven-
tion confers a private and enforceable right); see also United States v. Briscoe, 69 F. Supp. 2d 738, 746–47
(D.V.I. 1999) (holding that the Vienna Convention grants a personal and enforceable right); Superville, 40 F.
Supp. 2d at 678 (holding that the Vienna Convention creates grounds for complaint in individuals if the treaty
is violated by the receiving nation).

78. See Trainer, supra note 2, at 257 (examining the intent of the drafters of the Vienna Convention, and the inter-
pretations of U.S. courts of the treaty, decided that it does confer a private right upon an individual); see also
Standt, 153 F. Supp. 2d at 427 (recognizing that the Vienna Convention confers upon defendant a private right
of action); Superville, 40 F. Supp. 2d at 676 (recognizing that the United States continually invokes the Vienna
Convention so that its citizens abroad may avail themselves of consular assistance, and therefore it should respect
the treaty in treatment of foreign nationals on its soil, as well).
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Courts have noted that the issue of not notifying foreign nationals of their rights under
the Vienna Convention is a politically sensitive issue.79 The concurrence in Martinez-Rod-
riguez80 recognized that the Vienna Convention seems to provide or create rights and suggests
that the rights are personal to foreign nationals.81 Also, the concurrence in De La Pava82 recog-
nized that the issue of notifying foreign nationals of their rights under the Vienna Convention
is a sensitive issue of international law.83 Judge Sack suggested Vienna Convention matters
should be dealt with carefully and not dismissed as settled because the United States Supreme
Court left the question unanswered in Breard.84

In United States v. Noriega,85 the District Court stated that although individuals do not
typically have standing to invoke treaty-based rights, when a treaty impliedly provides a private
right of actions, it is self-executing and can be invoked by an individual.86 The Vienna Con-

79. See De La Pava, 268 F.3d at 167 (Sack, J., concurring) (noting that, due to the breadth and potentially sensitive
nature of international law, the majority should not have decided the issue as to whether or not the Vienna Con-
vention had created judicially enforceable individual rights).

80. New Mexico v. Martinez-Rodriguez, 33 P.3d 267 (N.M. 2001).

81. See id. at 282 (Franchini, J., concurring) (stating that the records of the committee and plenary meeting debates
suggest that Article 36 of the Vienna Convention was intended to confer individual rights); see also Standt, 153
F. Supp. 2d at 425 (noting that the language of the Preamble of the Vienna Convention indicates that the right
of communication with a particular national’s consulate provides a personal benefit to the national); Kadish,
supra note 14, at 593–98 (noting that the primary motivation of Article 36 seems to have been the protection
and free will of detained nationals).

82. De La Pava, 268 F.3d at 167 (Sack, J., concurring).

83. See id. (Sack, J., concurring) (arguing that since international law is a sensitive issue, and the Supreme Court did
not rule on the issue of whether the Vienna Convention had created judicially enforceable individual rights in
foreign nationals, there was no reason why the Second Circuit should); see also Kadish, supra note 14, at 612
(indicating that foreign nations have not stood by idly while the United States violates the rights of their nation-
als under Article 36 of the Vienna Convention); Trainer, supra note 2, at 230 (warning that the United States,
by failing to uphold the Vienna Convention within its borders, could put Americans traveling or living abroad at
risk).

84. See De La Pava, 268 F.3d at 167 (Sack, J., concurring) (stating that, “I see no reason even to appear to decide so
broad and potentially sensitive an issue of international law . . . . ‘The Supreme Court has left open the question
of whether the consular notification provision creates judicially enforceable rights.’ I would explicitly do the
same.”); Breard, 523 U.S. at 376 (holding that, because the defendant had failed to claim in state court that his
rights under the Vienna Convention had been violated, he was barred from establishing them subsequently in
front of the United States Supreme Court). See generally Trainer, supra note 2, at 269 (recognizing the need for a
definitive Supreme Court decision on this issue).

85. 808 F. Supp. 791 (S.D. Fla. 1992).

86. See id. at 799 (addressing the fact that an individual can invoke rights under a treaty when the treaty expressly or
impliedly provides for a private right of action); White v. Paulsen, 997 F. Supp. 1380, 1385 (E.D. Wash. 1998)
(declaring that a private right of action is created only when it expressly or impliedly gives private rights in the
treaty); see, e.g., Handel v. Artukovic, 601 F. Supp. 1421, 1425 (C.D. Cal. 1985) (recognizing that an individual
may enforce a treaty only when it is self-executing, that is, when the treaty expressly or impliedly creates a private
right of action).
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vention has not been codified because it is a self-executing treaty and as such is the law of the
land.87 However, federal statutes provide that “[i]n every case in which a foreign national is
arrested the arresting officer shall inform the foreign national that his consul will be advised of
his arrest unless he does not wish such notification to be given.”88 The federal code further
requires that an arresting agent “inform the nearest U.S. Attorney of the arrest and of the
arrested person’s wishes regarding consular notification,”89 and that “[e]very detained alien
shall be notified that he or she may communicate with the consular or diplomatic officers of
the country of his or her nationality in the United States.”90

C. Remedies for Violations of the Vienna Convention

The United States Supreme Court has not addressed the question of individual standing
under the Vienna Convention, having left it unanswered in Breard v. Greene.91 Thus, individ-

87. See U.S. CONST. art. VI, § 4, cl. 2 (declaring that “all treaties made under the authority of the United States shall
be the supreme law of the land”); Trainer, supra note 2, at 235–36 (stating that Article VI of the Constitution
provides that all treaties shall be the supreme law of the land). See generally Emuegbunam, 268 F.3d at 389
(explaining that the Supremacy Clause of the U.S. Constitution declares that all treaties shall be the supreme law
of the land).

88. See 28 C.F.R. § 50.5(a) (providing arrested foreign nationals with an opportunity to contact their consul); see
also De La Pava, 268 F.3d at 164 n.4 (establishing that the Justice Department regulation gives detained foreign
nationals a right to contact their consul); United States v. Gomez, 100 F. Supp. 2d 1038, 1047–48 (D. S.D.
2000) (reiterating that federal regulations give arrested foreign nationals the right to consular notification and
consultation, specifically, that 28 C.F.R. § 50.5(a) requires the government to notify the individual’s consul
unless waived).

89. See 28 C.F.R. § 50.5(a) (2003) (providing that the arrested foreign national’s wishes regarding consular notifica-
tion be conveyed to the nearest U.S. Attorney); see also Bennett v. United States, No. 99 Civ. 4481, 2003 U.S.
Dist. LEXIS 118, at *4 (S.D.N.Y. Jan. 4, 2000) (stating that 28 C.F.R. § 50.5(a) requires an arresting agent to
notify the nearest U.S. Attorney of the arrested foreign national’s request for consular notification); Hernandez,
No. 01 Civ. 3437, U.S. Dist. LEXIS 15579, at *14 (commenting that 28 C.F.R. § 50.5(a) states that the arrest-
ing agent must notify the U.S. Attorney regarding the foreign national’s wishes).

90. See 8 C.F.R. § 236.1(e) (declaring that every detained alien shall be informed that he may communicate with his
nation’s consular or diplomatic officer in the United States); see also Polanco v. United States, No. 99 Civ. 5739,
2000 U.S. Dist. LEXIS 10788, at *16 (S.D.N.Y. Aug. 2, 2000) (discussing the treatment as an alleged 8 C.F.R.
§ 236.1(e) violation). See generally Superville, 40 F. Supp. 2d at 677–78 (holding that the Supremacy Clause and
the express intent of the Vienna Convention require arresting agents to notify foreign nationals of their right of
consular notification).

91. See Breard, 523 U.S. at 376–78 (discussing whether the Vienna Convention “arguably” confers individual
rights); see also Bailey, supra note 43, at 479–81 (stating that Breard avoided deciding whether individuals have
standing under the Vienna Convention). See generally Mary K. Martin, Case Note, United States Supreme Court:
Breard v. Greene 118 S. Ct. 1352 (1998), 11 CAP. DEF. J. 39, 40–41 (1998) (suggesting that the Supreme Court
sidestepped the issue of individual rights by rejecting Breard’s claim on procedural grounds).
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ual state and federal courts have been left to address the issue. Many criminal defendants bring
an action of ineffective counsel because they were not notified of their rights under the treaty.92

Criminal defendants have failed with this appeal thus far despite their respective nations inter-
vening on their behalf through diplomatic, political and even court proceedings.93 In Breard v.
Greene, the Supreme Court found that rights under the Vienna Convention were defaulted
when not pursued in state courts and additionally, that the error of not bringing the complaint
in state court was not prejudicial.94 However, “internal law may not be invoked as a justifica-
tion for failure to perform” and treaties are to be construed liberally to protect express and
implied rights.”95 According to the State Department, Vienna Convention remedies are “dip-
lomatic, political or exist between states under international law.”96 It is “disingenuous to argue
that domestic procedural rules can deny full effect to treaty based rights.”97

92. See De La Pava, 268 F.3d at 163 (commenting that the defendant argued his counsel was ineffective, in part, for
failing to inform him of his right to consular notification); see also State v. Issa, 752 N.E.2d 904, 914–16 (Ohio
2001) (stating that appellant argued ineffective assistance of counsel); Bennett, 99 Civ. 4481, 2000 U.S. LEXIS
at *5–6 (suggesting that the defendant claimed his counsel was ineffective for failing to seek relief for a violation
of his right to consular notification). See generally Tenagne Tadesse, Case Note, The Breard Aftermath: Is the U.S.
Listening?, 8 SW. J. L. & TRADE AM. 423, 441 (2001–2002) (noting that the defendant sought relief for ineffec-
tive counsel for his failure to state a Vienna Convention violation).

93. See Li, 206 F.3d at 63 (holding that, under the Vienna Convention, the only remedies for failure to notify one’s
consulate are diplomatic, political, or exist between states under international law); State v. Lopez, No. 99 CA-
120, 2003 Ohio App. LEXIS 3974, at *9 (Ohio Ct. App. July 25, 2003) (explaining the remedies available to
individuals who have been denied the right to contact their consulates); State v. Navarro, 659 N.W.2d 487, 492
(Wis. Ct. App. 2003) (stating that according to the State Department, an individual must utilize political, diplo-
matic, or legal means to remedy a violation of consular notification).

94. See Breard, 523 U.S. at 375–76 (holding that claims for habeas relief must first be raised in state court or are oth-
erwise defaulted); see also Keithley v. Hopkins, 43 F.3d 1216, 1217 (8th Cir. 1995) (holding that an individual
must present both the factual and legal claims in state court in order to preserve them for federal habeas review).
See generally U.S. ex rel. Balfour v. Hardy-Hall, 1998 U.S. Dist. LEXIS 9002, at *3–4 (N.D. Ill. 1998) (finding
that procedural default occurs when an individual fails to raise a federal claim initially in state court).

95. See Paust, supra note 30, at 693 (noting that a failure to perform may not be justified by invoking internal law,
and that individuals’ rights are to be protected by construing treaties liberally); see also Jordan v. Tashiro, 278
U.S. 123, 127 (1928) (stating that treaties should be liberally construed to secure equality and reciprocity
between the parties); RESTATEMENT § 321 cmt. a (implicating that “international obligations survive restric-
tions imposed by domestic law”).

96. See Martinez-Rodriguez, 33 P.3d at 274 (explaining that the Vienna Convention on Consular Relations does not
create individual rights that can be judicially enforced and remedied in the criminal justice system of individual
states); see also Li, 206 F.3d at 63 (expressing that the Vienna Convention on Consular Relations and the Bilat-
eral Convention on Consular Relations do not create individual rights). See generally United States v. Lombera-
Camorlinga, 206 F.3d 882, 887–89 (9th Cir. 2000) (concluding that if the Vienna Convention is to be enforced
by parties in their respective criminal justice systems, it should be construed in a way that promotes harmony
between national legal systems).

97. See Paust, supra note 30, at 694–95 (recognizing that states are not immune from treaty based rights); see also
Damrosch, supra note 42, at 697 (alleging that an individual’s rights should not be waivable by the state’s rights).
See generally O’Driscoll, supra note 11, at 325 (clarifying that although international law does not completely
override domestic law, a state cannot excuse itself from international obligations because of domestic law con-
flicts). 
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III. Violations of the Vienna Convention on Consular Relations 
by the United States

A. Individual Attempts to Seek Remedies for Vienna Convention Violations

1. State Courts

State v. Martinez-Rodriguez

In this case, Ricardo Martinez-Rodriguez appealed his conviction for murder based inter
alia on violation of his rights conferred under the Vienna Convention on Consular Relations.98

A New Mexico state court declined to find that the defendant had a private right of action
under the Vienna Convention, and therefore did not hear argument regarding possible interna-
tional treaty violations.99 The court found further that even if the defendant had standing, a
remedy for violating the Vienna Convention does not exist, and there would have been no con-
sequence either way to the defendant.100

Mr. Martinez-Rodriguez also argued prejudice from failure of arresting officers to notify
him of his right to contact consular officials.101 Although notification under the Vienna Con-
vention has been likened to Miranda rights,102 the court here recognized that generally courts

98. See Martinez-Rodriguez, 33 P.3d at 270 (alleging that defendant was denied a fair trial because his rights under
the Vienna Convention were violated); cf. Schiffman, supra note 5, at 48 (emphasizing the importance of raising
a violation of the Vienna Convention prior to appellate review). See generally Breard, 523 U.S. at 377 (expressing
that a foreign nation cannot make a motion to set aside a conviction or sentence in a United States court based
on a violation of the Vienna Convention).

99. Martinez-Rodriguez, 33 P.3d at 274 (addressing the State Department’s position that the Vienna Convention
provisions “do not create judicially enforceable individual rights”). See United States v. Torres-del Muro, 58 F.
Supp. 2d 931, 933 (C.D. Ill. 1999) (proclaiming that a private action does not arise under the Vienna Conven-
tion because the treaty does not expressly provide for it). But see United States v. Carrillo, 70 F. Supp. 2d 854,
859 (N.D. Ill. 1999) (finding that the Vienna Convention contains ambiguous language with regard to individ-
ual rights). 

100. See Martinez-Rodriguez, 33 P.3d at 271 (holding that even if defendant had established that the Vienna Conven-
tion had been violated it provided no remedy); United States v. Ademaj, 170 F.3d 58, 67 (1st Cir. 1999) (noting
that the Vienna Convention established no judicial remedy for a consular notification violation); cf. United
States v. Page, 232 F.3d 536, 540 (6th Cir. 2000) (acknowledging that some judicial remedies may exist under
the Vienna Convention).

101. Martinez-Rodriguez, 33 P.3d at 276 (acknowledging that courts generally do not hold a failure to notify defen-
dant of consular notification as prejudicial). See Raven, 103 F. Supp. 2d at 41 (listing the elements that a defen-
dant must prove to establish prejudice due to failure of consular notification); see also Superville, 40 F. Supp. 2d
at 678 (noting that the Vienna Convention does not require defendants to demonstrate prejudice to receive
relief, unlike some United States federal courts that do require such a showing).

102. Martinez-Rodriguez, 33 P.3d at 276 (acknowledging that courts generally do not hold a failure to notify defen-
dant of consular notification as prejudicial). See Raven, 103 F. Supp. 2d at 41 (listing the elements that a defen-
dant must prove to establish prejudice due to failure of consular notification); see also Superville, 40 F. Supp. 2d
at 678 (noting that the Vienna Convention does not require defendants to demonstrate prejudice to receive
relief unlike some United States federal courts that do require such a showing).
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have held that lack of consular notification does not prejudice a defendant and concluded the
same in this instance.103

State v. Tuck

The district court in Tuck affirmed a lower court’s decision to deny Mr. Tuck’s motion to
suppress evidence because his rights under the Vienna Convention were violated.104 The court
declined to decide whether the Vienna Convention created an individual right,105 but decided
that even if it did, suppression of evidence would not be an available remedy.106 No signatory
has permitted suppression of evidence as a remedy to Vienna Convention violations, and two
countries have specifically denied it.107

103. Martinez-Rodriguez, 33 P.3d at 275 (concluding that defendant was not prejudiced because he could not show
that failure of notification affected the outcome of his case). See United States v. Rodriguez, 68 F. Supp. 2d 178,
184 (E.D.N.Y. 1999) (declaring that prejudice could never be found in a case where a foreign national was
given, understood, and waived his Miranda rights); see also United States v. Alvarado-Torres, 45 F. Supp. 2d
986, 990–91 (S.D. Cal. 1999) (holding that the consul’s advice would have been equal to the Miranda warnings,
thus defendant cannot establish prejudice from failure of notification).

104. State v. Tuck, 766 N.E.2d 1065, 1068 (Ohio Ct. App. 2001). But see Chaparro-Alcantara, 37 F. Supp. 2d at
1125–26 (alleging that because the Vienna Convention does not create a fundamental right, that suppression of
evidence must be an available remedy). See generally Li, 206 F.3d at 61 (finding that suppression of evidence is
not a permissible remedy for a violation of the Vienna Convention). 

105. See Tuck, 766 N.E.2d at 1067 (reasoning that the court need not decide whether the appellant had an individu-
ally enforceable right under Article 36 of the Vienna Convention); see also Anthony N. Bishop, The Unenforce-
able Rights to Consular Notification and Access in the United States: What’s Changed Since the LaGrand Case?, 25
HOUS. J. INT’L L. 1, 71 (2002) (demonstrating that the Tuck court declined to determine whether Article 36 of
the Vienna Convention creates an individual right); Wooster, supra note 67, at sec. 9 (arguing that supposing an
arrestee had an individually enforceable right to contact his consulate, violation of this right did not rise to the
level of a constitutional violation).

106. See Tuck, 766 N.E.2d at 1066 (asserting that even if the Vienna Convention does confer an individual right,
suppression of evidence is not a proper remedy for a violation of that right); see also Li, 206 F.3d at 61 (finding
that it seems that the Vienna Convention confers rights on criminal defendants, and even if individual rights are
conferred, suppression of evidence is not a permissible remedy); cf. Thomas G. Briody, Defending a Stranger in a
Strange Land: Use of the Vienna Convention on Consular Relations, 50 R.I. BAR J. 7, 9 (2001) (arguing that Amer-
ican courts consistently deny relief to individual criminal defendants who make challenges based on Vienna
Convention violations). 

107. See State v. Issa, 752 N.E.2d 904, 915 (Ohio 2001) (asserting that no other nations have permitted evidence to
be suppressed as a remedy for an Article 36 Vienna Convention violation, and two countries have actually
denied it); see also Amanda E. Burks, Comment, Consular Assistance for Foreign Defendants: Avoiding Default and
Fortifying a Defense, 14 WASH. & LEE CAP. DEF. J. 29, 47 (2001) (referring to the fact that no other nations
have allowed suppression of evidence as a remedy for an Article 36 Vienna Convention violation, and Italy and
Australia have rejected it); cf. Iraola, supra note 58, at 209 (noting that the majority of courts do not consider
suppression of evidence to be an appropriate remedy for a violation of Article 36 of the Vienna Convention).
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State v. Ruvalcaba

In State v. Ruvalcaba, arresting officials failed to notify Mr. Jose Luis Ruvalcaba, a Mexi-
can national, of his rights under the Vienna Convention.108 Because his rights were violated,
Mr. Ruvalcaba argued that evidence obtained under this violation be suppressed.109 He also
argued that because his counsel did not raise the Vienna Convention violation in his original
trial, he was denied effective assistance of counsel.110 The court denied both claims on res judi-
cata in that the defendant failed to show any evidence that he could not argue these points in
the trial court.111

2. Federal Courts

The LaGrand Brothers

Two German brothers, Walter and Karl LaGrand, claimed their constitutional rights were
violated when officials arrested them without notifying them of their right to contact their con-
sular office.112 Although the court stated that no one disputed that Arizona failed to notify

108. See State v. Ruvalcaba, No. 20585, 2001 Ohio App. LEXIS 5371 (Ohio Ct. App. 2001) (stating that Mr. Ruval-
caba’s arresting officers failed to inform him of this right to contact the Mexican consulate); see, e.g., Iraola, supra
note 58, at 209 (describing a situation in which the defendant was informed of his right to notify consul of his
arrest four days after his arrest); Ann Powers, Justice Denied? The Adjudication of Extradition Applications, 37
TEX. INT’L L.J. 277, 320 (2002) (providing an instance where a defendant was not informed by his arresting
officers of his right to contact his consulate). 

109. See Ruvalcaba, No. 20585, 2001 Ohio App. LEXIS at *2 (noting that Mr. Ruvalcaba argued that evidence
obtained as a result of the alleged violation of the Vienna Convention should be suppressed); cf. Carlos M.
Vazquez, Part II: Breard, Printz, and the Treaty Power, 70 U. COLO. L. REV. 1317, 1318 (1999) (articulating the
requirement of Article 36 of the Vienna Convention that required the authorities who arrested Mr. Ruvalcaba to
inform him that he had a right to consult with his consul, and this right was clearly violated). See generally
Swaine, supra note 1, at 431 (stating that violations of Article 36 of the Vienna Convention for failure to inform
an arrestee of his right to consular notification, for which Mr. Ruvalcaba seeks a remedy, are common).

110. See Ruvalcaba, No. 20585, 2001 Ohio App. LEXIS at *3 (noting that Mr. Ruvalcaba complained he was denied
the effective assistance of trial counsel because his counsel failed to raise the applicability of the Vienna Conven-
tion and failed to move to suppress evidence allegedly obtained in violation of the Vienna Convention); see, e.g.,
William J. Aceves, Note, Application of the Vienna Convention on Consular Relations (Paraguay v. United States),
92 AM. J. INT. L. 517, 518 (1998) (describing a case in which defendant’s counsel failed to notify him of his
right to contact his foreign consul); Vazquez, supra note 109, at 1318 (illustrating the phenomenon in which a
defendant was denied the effective assistance of trial because his counsel failed to raise the applicability of the
Vienna Convention).

111. See Ruvalcaba, No. 20585, 2001 Ohio App. LEXIS at *6–7 (reasoning that Mr. Ruvalcaba’s petition for post-
conviction relief is barred by res judicata because he relied solely on the trial court record to make his claims
regarding the ineffective assistance of trial counsel and the alleged violation of the Vienna Convention); see also
Wooster, supra note 67, at section 28(b) (summarizing the court’s reasons why it denied both of Mr. Ruvalcaba’s
claims on res judicata). See generally Angel v. Bullington, 330 U.S. 183 (1947) (outlining how res judicata works
and why a defendant would be precluded from asserting claims).

112. See LaGrand v. Stewart, 133 F.3d 1253, 1261 (9th Cir. 1998) (contending that the defendants were entitled to
contact their consulate upon being arrested and the state’s failure to inform them of this right violated their con-
stitutional right) [hereinafter Stewart I]; see Murphy, supra note 16, at 645 (reiterating the LaGrands’ contention
that they were tried and sentenced to death without being advised of their right to consult the German consul).
See generally Schiffman, supra note 26, at 1105 (stating that the “hallmark” issue in the LaGrands’ case was the
fact that the brothers were never advised of their right to contact the German consular office). 



22 New York International Law Review [Vol. 17 No. 1

them of their rights as required under the Vienna Convention,113 the court dismissed the claim
because of procedural default.114 The claim had not been brought in state courts, and thus the
federal court refused to hear the argument.115 The court further denied hearing the procedur-
ally defaulted claim after concluding that the LaGrand brothers’ claim under the Vienna Con-
vention lacked cause and prejudice.116

The LaGrands also claimed ineffective assistance of counsel because their counsel did not
argue the Vienna Convention claim and had they contacted their consular office, they would
have gathered mitigating evidence to avoid the death penalty.117 However, the court found
that because this type of evidence does not affect their eligibility for the death penalty and
because the LaGrand brothers did not show evidence of their evidence, the claim was void.118

United States v. De La Pava

Mr. De La Pava, a Colombian citizen, appealed his conviction on the grounds of ineffective
assistance of counsel for failure to move to dismiss his indictment because the government vio-

113. Stewart I, 133 F.3d at 1261 (admitting that Arizona failed to notify defendants of their rights under the Vienna
Convention). See O’Driscoll, supra note 11, at 329–36 (identifying three instances where Arizona failed to notify
foreign nationals of their rights). See generally Vienna Convention, art. 36, 21 U.S.T. at 28–30, 596 U.N.T.S.
261 (addressing the rights of foreign nationals to contact their consulate).

114. Stewart I, 133 F.3d at 1261 (dismissing claim because of procedural default). See also William J. Aceves,
LaGrand Judgment (Germany v. United States), 96 AM. J. INT’L L. 210, 211–14 (2002) (indicating the Interna-
tional Court of Justice found that the procedural default rule used in the LaGrand case violated Article 36 of the
Vienna Convention Treaty on Consular Relations). See generally Burks, supra note 107, at 43–46 (discussing
procedurally defaulted Vienna Convention claims).

115. Stewart I, 133 F.3d at 1261 (stating that appellant’s claim was procedurally faulted because he had not brought
it in state court). See Murphy v. Netherland, 116 F.3d 97, 100 (4th Cir. 1997) (indicating that appellant’s Arti-
cle 36 Vienna Convention claim is barred because appellant had not raised the claim of violation in state court);
see also Breard v. Pruett, 134 F.3d 615, 619 (4th Cir. 1998) (reasoning that the failure to raise a Vienna Conven-
tion claim in state court is a failure to exhaust all available state remedies, which is required before federal habeas
relief can be sought).

116. Stewart I, 133 F.3d at 1261 (concluding that the Vienna Convention Article 36 claim lacked the required ele-
ment of prejudice). See United States v. Frady, 456 U.S. 152, 167 (1982) (stating that in order for a defendant
to satisfy the cause and prejudice standard, he must show cause excusing his procedural default and actual preju-
dice resulting from the errors of which he claims); see also Weinman, supra note 7, at 885 (explaining cause and
prejudice generally and as applied in the LaGrand case).

117. Stewart I, 133 F.3d at 1262 (stating the reason why the LaGrands claimed ineffective assistance of counsel). See
Strickland, 466 U.S. at 687 (establishing a two-prong test for determining whether there has been ineffective
assistance of counsel); Shank & Quigley, supra note 36, at 720–47 (discussing the disadvantages a foreign
national may face in collecting mitigating evidence when he has not been notified of the right to contact his con-
sular office under Article 36 of the Vienna Convention).

118. See Stewart I, 133 F.3d at 1262 (finding that the mitigating evidence had no bearing on eligibility for the death
penalty); Polanco, No. 99 CV 5739, 2000 U.S. Dist. LEXIS at *20 (stating that mere speculation on how a con-
sulate, if notified, could have assisted is not enough to make out a basis for a finding of prejudice). See generally
Weinman, supra note 7, at 895 (positing that the failure to collect mitigating evidence prejudices an individual).
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lated his rights under the Vienna Convention.119 The Ninth Circuit found that any motion by
Mr. De La Pava’s counsel to dismiss the indictment on grounds that Mr. De La Pava’s rights were
violated when he was not informed of his right to contact his consul would have been futile.120

Because of this, Mr. De La Pava did not suffer prejudice and the court denied his appeal.121

United States v. Superville

Immigration and Naturalization Service officers questioned Mr. Superville, a citizen of
Trinidad and Tobago.122 Mr. Superville later moved to suppress evidence obtained from this
interview because the INS officials did not allow him to contact his consular office.123 At the
suppression hearing, Mr. Superville’s counsel asked the INS official whether he had notified
the defendant of his right to contact his consul under the Vienna Convention.124 The official
replied, “[Y]es, we did give him that opportunity.”125 Because nothing in the record contra-

119. See De La Pava, 268 F.3d at 163 (finding no merit to the argument that De La Pava was given ineffective coun-
sel because his counsel failed to bring up a Vienna Convention violation). The court in De La Pava overturned
United States v. Lombera-Camorlinga, 170 F.3d 1241 (9th Cir. 1999), where the court did suppress a post-
arrest statement because of a Vienna Convention violation. The Second circuit again upheld its decision in De
La Pava as recently as in Helassage v. United States, 2001 WL 1356214 (S.D.N.Y. Nov. 2, 2001), where a Sri
Lankan national argued to vacate his pleas because his Vienna Convention rights were violated.

120. See De La Pava, 268 F.3d at 166 (declaring that Mr. De La Pava’s claim of a violation of his Vienna Convention
Article 36 rights were not grounds for dismissal); see also Alcantara v. United States, No. 02-CIV. 5991DC,
2003 U.S. Dist. LEXIS 308, at *4 (S.D.N.Y. Jan. 10, 2003) (finding that the failure to notify the defendant of
his Vienna Convention rights does not create grounds to dismiss an indictment); United States v. Erdil, 230 F.
Supp. 2d 292, 297–99 (E.D.N.Y. 2002) (reasoning that a violation of Article 36 of the Vienna Convention is
not a basis for dismissal). 

121. See De La Pava, 268 F.3d at 166 (denying the appeal because defendant did not suffer prejudice); see Coleman v.
Thompson, 501 U.S. 722, 750 (1991) (asserting that federal habeas review of claims is barred unless cause and
prejudice as a result of the violation of law can be demonstrated). See generally John T. Wolak, Note, Application
of the Cause and Prejudice Standard to Petitions Under 28 U.S.C. § 2225 By Guilty Plea Defendants, 56 FORDHAM

L. REV. 1129, 1144–49 (1988) (examining the cause and prejudice standard utilized in appellate review).

122. Superville, 40 F. Supp. 2d at 674. See Vienna Convention, 21 U.S.T. at 182 (including Trinidad and Tobago as
one of the states to deposit instruments of accession accepting the Convention). See generally Gerald L. Neuman,
The Naturalization of Civil Liberties, Revisited, 99 COLUM. L. REV. 1630, 1651 (1999) (questioning whether the
federal government has the power to require state arresting authorities to notify foreign nationals of their right to
contact their consul). 

123. Superville, 40 F. Supp. 2d at 674. See generally United States v. Minjares-Alvarez, 264 F.3d 980, 986–88 (10th
Cir. 2001) (refusing to suppress admission even though appellant was not informed of his right to contact his
consul because he did not demonstrate prejudice by such violation); Schiffman, supra note 5, at 42–44 (arguing
that courts are interested in whether the defendant was prejudiced by the violation of the Vienna Convention
rights in determining how they ultimately hold).

124. Superville, 40 F. Supp. 2d at 678. See also Faulder v. Scott, 81 F.3d 515, 520 (5th Cir. 1996) (stating that appel-
lant was not entitled to a reversal where government admitted to violating the Vienna Convention); State v.
Loza, No. CA96-10-214, 1997 Ohio App. LEXIS 4574, at *6 (Ohio Ct. App. Oct. 13, 1997) (noting that fail-
ure of the police to advise defendant of his right to notify consul was a treaty violation, but not grounds for
reversal). 

125. Superville, 40 F. Supp. 2d at 678. See 28 C.F.R. § 50.5 (providing guidelines to establish uniform procedure for
consular notification); see also Department of State, supra note 14 (requiring a detained foreign national be given
the opportunity to contact his consul by mandating notification of the arrest/detention and by informing the
detainee of this notification).
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dicted this statement, the court ruled that INS had not violated Mr. Superville’s right to con-
tact his consul.126

Giving someone the opportunity to contact his or her consul and notifying that a person
may contact his or her consul are two different things.127 If Mr. Superville was not aware that
he had a right to contact his consul, affording him the opportunity to do so does not seem to
allow Mr. Superville’s full rights under the Vienna Convention.128 The court based its ruling
on a statement that suggests that had Mr. Superville requested contact with his consul, his
request would have been granted.129 However, the Vienna Convention provides that Mr.
Superville be notified of that right, which he may exercise.130 Without knowledge that he may
contact his consul, affording him the opportunity to do so is useless.131

126. Superville, 40 F. Supp. 2d at 674–79 (finding that there was no violation of appellant’s rights under Article 36 of
the Vienna Convention because he was notified of his right to contact his consul). But see Springrose, supra note
26, at 188–89 (proclaiming a detained foreign national’s right to contact his consul and stating that he may file
a motion for relief addressing standing and prejudice if not told of such right). See generally Baker, supra note 50,
at 286 (interpreting Germany’s stand on the elements of Article 36 of the Vienna Convention). 

127. Superville, 40 F. Supp. 2d at 678 (holding that appellant’s right to contact his consul was not violated when INS
officials gave him the opportunity to do such). See generally Miranda v. Arizona, 384 U.S. 436, 469–70 (1966)
(holding, in part, that a person in police custody must be clearly informed of his right to counsel); BLACK’S LAW

DICTIONARY 7th ed. 1999 (defining “opportunity as the fact that the alleged doer of an act was present at the
time and place of the act” and defining “notify” as to inform). 

128. Superville, 40 F. Supp. 2d at 678. See also Fleishman, supra note 16, at 399–400 (illustrating one instance where
the Mexican consulate would have discovered important factual evidence, and such failure to notify the consu-
late resulted in a “miscarriage of justice”); Paust, supra note 30, at 692 (addressing the Supreme Court’s prece-
dent that if errors of not notifying a defendant’s consulate are not prejudicial, his ability to obtain relief
accordingly is limited).

129. Superville, 40 F. Supp. 2d at 679. See also United States v. Ademaj, 170 F.3d 58, 67 (1st Cir. 1999) (holding that
even though defendant had requested his consul and though one was not provided, the error was harmless and
did not warrant a reversal); United States v. Ortiz, 315 F.3d 873, 886 (8th Cir. 2002) (isolating the issues of
consular notification and voluntary statements).

130. Superville, 40 F. Supp. 2d at 678–79 (discussing the requirement that foreign nationals be informed of their
right to contact their consulate). See Vienna Convention, art. 36, 21 U.S.T. 77, 596 U.N.T.S. at 284 (indicating
that the custodial state authorities must notify the foreign national of his right to communicate with consular
officials); see also United States v. Gamez, 301 F.3d 1138, 1143–44 (9th Cir. 2002), cert. denied, 2003 U.S.
LEXIS 4237 (2003) (noting that the Vienna Convention mandates that alien detainees be notified of their right
to consular access). 

131. Superville, 40 F. Supp. 2d at 678–79 (referring to the United States recognition that unless the alien detainee is
advised of his right to contact consular officials, the right is pointless). See also Luna & Sylvester, supra note 38,
at 152 (commenting that if a detained individual is not aware of his rights, his rights become useless). See gener-
ally Baker, supra note 50, at 294–96 (explaining that the framers of the Vienna Convention specifically crafted
the Article 36 language to ensure that a foreign detainee be advised of his rights before he makes a statement to
the receiving country authorities).
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United States v. Felix-Felix

Here, Mr. Felix, a Mexican national, was denied his rights under the Vienna Convention
and motioned for suppression of evidence.132 The district court ruled that exclusion was not
proper because the defendant had not shown prejudice.133 On appeal, Mr. Felix further chal-
lenged the Seventh Circuit court’s holding in United States v. Lawal134 and motioned for an
exclusion of evidence because his rights under the Vienna Convention were violated.135 In
Lawal, the circuit court found that suppressing evidence gained in violation of Vienna Con-
vention rights was not a proper remedy.136 The Seventh Circuit declined to revisit the issue
and affirmed the district court’s refusal to suppress the evidence on the grounds that it was an
inappropriate remedy, rather than on the grounds that prejudice had not been shown.137

132. United States v. Felix-Felix, 275 F.3d 627, 635 (7th Cir. 2001) (stating that defendant motioned to have evi-
dence suppressed because his Vienna Convention rights were violated). See also Cardona-Rivera v. State, 33
S.W.3d 625, 626 (Mo. Ct. App. 2000) (per curiam) (observing that defendant argued that the court erred in
overruling his post-conviction relief motion essentially because he was not advised of his consular notification
rights under the Vienna Convention). State v. Navarro, 659 N.W.2d 487, 489 (Wis. Ct. App. 2003) (providing
that the defendant maintained that the evidence should be suppressed because of the violations of his Vienna
Convention right to consular notification).

133. Felix-Felix, 275 F.3d at 635 (indicating that although the district court determined that defendant’s rights to
consular access had been violated, exclusion was not appropriate because defendant had failed to demonstrate
prejudice). See also Breard, 523 U.S. at 377 (concluding that the lower court’s decision denying exclusion should
not be overturned without the petitioner demonstrating adequate prejudice); cf. United States v. Tapia-Men-
doza, 41 F. Supp. 2d 1250, 1253–54 (D. Utah 1999) (following several other circuits in rejecting suppression as
a remedy unless the defendant has shown prejudice).

134. Felix-Felix, 275 F.3d at 635 (indicating that although the defendant recognized Lawal, he nonetheless asked the
court to apply the exclusionary rule). Cf. United States v. Carrillo, 269 F.3d 761, 770–71 (7th Cir. 2001) (find-
ing that although the defendant acknowledged Lawal, he nonetheless asked the court to revisit that decision);
United States v. Lawal, 231 F.3d 1045, 1048 (7th Cir. 2000) (holding that exclusion of evidence is not a proper
remedy for Article 36 violations). 

135. Felix-Felix, 275 F.3d at 635 (specifying that defendant moved to exclude the evidence because the receiving
country’s agents did not notify him of his consular notification rights under the Vienna Convention). Cf. United
States v. Rivas-Cristales, No. 98-3835, 2000 U.S. App. LEXIS 11038, at *1 (8th Cir. May 19, 2000) (per
curiam) (reiterating that appellant motioned to exclude his statements because he was not informed of his Article
36 notification rights). See generally United States v. Miranda, 65 F. Supp. 2d 1002, 1005–06 (D. Minn. 1999)
(presenting defendant’s argument that his post-arrest statements should be excluded because his rights under the
Vienna Convention were violated). 

136. Lawal, 231 F.3d at 1048 (emphasizing that exclusion of evidence is not a proper remedy for violation of consular
access). Cf. Felix-Felix, 275 F.3d at 635 (noting that in United States v. Lawal, it was already found that exclu-
sion of evidence is not a suitable remedy for a violation of the right to consular access). See generally Carrillo, 269
F.3d at 770–71 (citing Lawal, for the proposition that the exclusionary rule is not an appropriate remedy for
Article 36 violations).

137. Felix-Felix, 275 F.3d at 635 (refusing to reexamine the issue, and ruling that the district court properly declined
to exclude the evidence). See Carrillo, 269 F.3d at 770–71 (declining to reconsider exclusion as an Article 36 vio-
lation remedy and affirming the district court’s admission of the detainee’s statements); United States v. Chap-
arro-Alcantara, 226 F.3d 616, 620–22 (7th Cir. 2000) (finding that the exclusionary rule could only be a proper
remedy if and only if the Vienna Convention provided for it, and indicating that the treaty is devoid of any such
provision).
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United States v. Emuegbunam

Mr. Chucks Emuegbunam moved for a motion to dismiss an indictment against him
under the Vienna Convention.138 As a citizen of Nigeria, federal officials violated Mr. Emueg-
bunam’s rights under the Vienna Convention when they did not notify him of his right to con-
tact his consul.139 As a result, Mr. Emuegbunam did not contact his consular office until a year
after his arrest, at the direction of a district court hearing his complaint regarding the violation.
Mr. Emuegbunam’s defense depended on one witness’s testimony, who was unavailable by the
time the defendant was able to contact his consular office.140 Because of his inability to raise his
defense with this witness, Mr. Emuegbunam claims he was prejudiced.141

The court denied Mr. Emuegbunam’s motion for dismissal of the indictment due to the
violations under the Vienna Convention.142 It rested its decision on a previous case in which it
decided “although some judicial remedies may exist, there is no right in a criminal prosecution
to have evidence excluded or an indictment dismissed due to a violation of Article 36.”143

138. See United States v. Emuegbunam, 268 F.3d 377, 385–87 (6th Cir. 2001) (moving for motion to dismiss based
on failure to receive notification under Vienna Convention rights); see also United States v. Cordoba-Mosquera,
212 F.3d 1194, 1195–96 (11th Cir. 2000) (arguing for a motion to dismiss for failure to receive notification of
consular access under the Vienna Convention); United States v. Page, 232 F.3d 536, 540 (6th Cir. 2000) (ask-
ing for motion to dismiss to be granted because of failure to comply with Vienna Convention’s consular access
provision).

139. See Emuegbunam, 268 F.3d at 386–87 (arguing that rights were violated when authorities did not inform defen-
dant of rights under the Vienna Convention); see also Faulder v. Scott, 81 F.3d 515, 520 (5th Cir. 1996) (admit-
ting that Vienna Convention rights were violated when authorities failed to inform defendant that he had a right
to consular notification). See generally Vienna Convention, art. 36, 21 U.S.T. 77 (codifying the right of citizens
arrested outside their home country to be notified that consular access is available).

140. See Emuegbunam, 268 F.3d at 386–87 (claiming that denial of access to consul for one year precluded witness
from being available to help defense). But cf. Kadish, supra note 14, at 603 (referring to a case where the court
stated that consul could not have done more for defendant than it did, even if notification had been timely);
Teresa Puente & Judy Peres, Treaty Casts Doubts on Murder Case: Defendant Claims Global Law Violation, CHI.
TRIB., Dec. 10, 1998, at N1 (discussing decision where the court found that access to consul would not have
produced a different result).

141. See Emuegbunam, 268 F.3d at 387 (arguing that defendant was prejudiced because failure to receive notification
of right to consular access brought about the unavailability of witness who could help in his defense); see also
Breard, 523 U.S. at 377 (alleging that defendant was prejudiced because had he known of right to consular noti-
fication he would have accepted an offer from the state to enter a guilty plea in lieu of foregoing the death pen-
alty); United States v. Minjares-Alvarez, 264 F.3d 980, 986 (10th Cir. 2001) (claiming that defendant was
prejudiced because had he known of right to consular access, he would not have waived his constitutional right).

142. See Emuegbunam, 268 F.3d at 390 (finding that based on precedent, a violation of rights under Article 36 of the
Vienna Convention cannot be remedied by dismissal); see also De La Pava, 268 F.3d at 165 (holding that failure
to notify of right to consular access is not grounds for dismissal of action); Cordoba-Mosquera, 212 F.3d at
1195–96 (declining motion to dismiss based on violation of Article 36 of the Vienna Convention absent a show-
ing of prejudice).

143. See Emuegbunam, 268 F.3d at 390 (discussing the decision in a prior case, which did not allow dismissal of
action as remedy for violation of Vienna Convention); see Page, 232 F.3d at 540 (stating that dismissal of cause
of action is not a judicial remedy available for Article 36 violations); United States v. Li, 206 F.3d 56, 60 (1st Cir.
2000) (holding that dismissal of an action is not appropriate remedy for consular notification failure).
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United States v. Lawal

In Lawal, the government admitted that it did not notify Mr. Noah Lawal, a Nigerian cit-
izen, of his right to contact his consul until after he confessed.144 Mr. Lawal moved to suppress
the evidence because of the violation of his rights under the Vienna Convention.145 The court
found that suppressing evidence obtained in a case where Vienna Convention rights were vio-
lated was not a proper remedy.146 The court found that the exclusionary rule is not an appro-
priate remedy for a Vienna Convention violation.147 The Seventh Circuit court has continued
this reasoning as recently as May 2001 in United States v. Carrillo,148 where two Mexican
national defendants attempted to suppress their post-arrest statements because arresting offi-
cials did not comply with the Vienna Convention by not notifying them of their right to con-
tact their consul.149

144. See Lawal, 231 F.3d at 1047 (conceding that defendant was not informed of right to consular notification until
after he confessed); see also Lombera-Camorlinga, 206 F.3d at 884 (stating that facts showed that defendant was
not informed of his right to consular notification prior to giving statements to authorities); Page, 232 F.3d at
539 (discussing the failure of authorities to notify defendant of rights under the Vienna Convention before
obtaining a confession). 

145. See Lawal, 231 F.3d at 1047 (arguing for confession to be suppressed because of failure to notify of right to con-
sular access); see also Lombera-Camorlinga, 206 F.3d at 884 (moving to suppress statements obtained after arrest
on grounds that defendant was not notified of right to contact counsel); Minjares-Alvarez, 264 F.3d at 986
(asserting that statements obtained in violation of the Vienna Convention should be suppressed).

146. Lawal, 231 F.3d at 1047–48 (stating that in international law cases, suppression of evidence is only an appropri-
ate remedy when it is provided for in the treaty). See United States v. Duarte-Acero, 296 F.3d 1277, 1282 (11th
Cir. 2002) (holding that neither suppression of evidence nor dismissal of an indictment were appropriate reme-
dies for violations of the Vienna Convention); see also Cowo, 22 Fed. Appx. at 26 (discussing that irrespective of
the right to consular access, suppression of evidence is not an appropriate remedy for a violation of the Vienna
Convention).

147. See Lawal, 231 F.3d at 1047–48 (holding suppression of evidence, in international law cases, to only be an
appropriate remedy when it is provided for in the treaty); see also Chaparro-Alcantara, 226 F.3d at 623–24 (stat-
ing that suppression of evidence is appropriate “only when the treaty provides for that remedy,” and failing to
find a remedy in Article 36 of the Vienna Convention); United States v. Pineda, 57 Fed. Appx. 4, 5–6 (1st Cir.
2003) (discussing how the exclusionary rule does not apply because the Vienna Convention does not specify any
remedy for a violation).

148. Carrillo, 269 F.3d at 771 (discussing that the exclusionary rule is not a proper remedy for a violation of the
Vienna Convention). See also United States v. Arguijo, No. 99 C 7034, 2001 U.S. Dist. LEXIS 985, at *8 (N.D.
Ill., Jan. 31, 2001) (stating the suppression of evidence is not a remedy available for the violation of the Vienna
Convention). See generally Lawal, 231 F.3d at 1048 (holding that suppression of evidence is not an appropriate
remedy for violations of the Vienna Convention).

149. See Carrillo, 269 F.3d at 771 (holding the exclusionary rule is not a proper remedy for a violation of the Vienna
Convention); see also Brooks Holland, Safeguarding Equal Protection Rights: The Search for an Exclusionary Rule
under the Equal Protection Clause, 37 AM. CRIM. L. REV. 1107, 1118 n.67 (2000) (discussing the rejection of
suppression of evidence as a remedy for a violation of the Vienna Convention). See generally Duarte-Acero, 296
F.3d at 1282 (stating that neither suppression of evidence nor dismissal of an indictment were appropriate rem-
edies for violations of the Vienna Convention).



28 New York International Law Review [Vol. 17 No. 1

3. United States Supreme Court

Breard v. Greene

A Virginia court arrested, tried and convicted Angel Breard, a Paraguayan citizen, of mur-
der.150 A jury sentenced Breard to death for his actions.151 His consular rights under the
Vienna Convention were violated when arresting officers failed to inform him of his right to
contact his consular office.152 Paraguay was never contacted, and officials only learned of Mr.
Breard’s impending death sentence through family members, three years after Mr. Breard’s
conviction.153 Counsel for Mr. Breard later appealed his sentence, arguing that had he been in
contact with his consular office, foreign officials might have advised him to accept a plea rather
than face a death sentence.154 

The Supreme Court found that Mr. Breard had procedurally defaulted on any claim
regarding his rights under the Vienna Convention because he did not raise them in state
courts.155 Mr. Breard argued that as an international treaty and thus “supreme law of the land,”

150. See Breard, 523 U.S. at 372–73 (describing how, Breard, a citizen of Paraguay, was found guilty of attempted
rape and murder following a jury trial); Fleishman, supra note 16, at 385–86 (explaining how Breard was sen-
tenced to death for rape and murder); see also Patrick J. Thurston, National Foreign Trade Council v. Natsios
and the Foreign Relations Effects Test: Searching for a Viable Approach, 2000 BYU L. REV. 749, 781 (2000) (stat-
ing that a stay of execution was denied for Breard).

151. Breard, 523 U.S. at 372–73 (detailing how Breard, found guilty of attempted rape and murder, was sentenced to
death). See Jonathan I. Charney & W. Michael Reisman, Breard: The Facts, 92 AM. J. INT’L L. 666, 666 (1998)
(stating Breard was convicted following a jury trial); see also Alison Duxbury, Saving Lives in the International
Court of Justice: The Use of Provisional Measures to Protect Human Rights, 31 CAL. W. INT’L L.J. 141, 148–49
(2000) (explaining that Breard was convicted by a jury and sentenced to death).

152. Breard, 523 U.S. at 372–73 (asserting Breard’s rights under the Vienna Convention were violated when he was
not informed of his right to consul following his arrest). See Faulder, 81 F.3d at 520 (holding that the Vienna
Convention was violated when police did not inform an arrested foreign national of his rights under the Con-
vention). See generally Murphy, supra note 16, at 181 (explaining how violations of the Vienna Convention pre-
vent consulates from affording legal assistance to foreign nationals).

153. See Breard, 523 U.S. at 372–73 (holding that Breard’s rights under the Vienna Convention were violated when
he was not informed of his right to consul following his arrest); see also Anne-Marie Slaughter, On a Foreign
Death Row, WASH. POST, Apr. 14, 1998, at A15 (stating a citizen is entitled to the protection and advice of his
or her government when arrested in a foreign country). See generally Faulder, 81 F.3d at 520 (asserting that the
Vienna Convention was violated when police did not inform an arrested foreign national of his rights under the
Convention).

154. Breard, 523 U.S. at 372–73 (referring to the potential for a different outcome had Breard contacted his consular
office). See generally Faulder, 81 F.3d at 520 (explaining the gounds for a Vienna Convention violation claim);
Fleishman, supra note 16, at 389 (discussing Breard’s claim of a violation of the Vienna Convention).

155. Breard, 523 U.S. at 375 (stating that Breard’s claim under the Vienna Convention was procedurally defaulted
when he failed to raise it in the state courts). See Aceves, supra note 32, at 521 (discussing the court’s decision to
hold Breard’s claim under the Vienna Convention to be procedurally defaulted). See generally Weinman, supra
note 7, at 902 (asserting that the detained foreign national’s claim for a violation of the Vienna Convention is
deemed procedurally defaulted if not raised in a timely manner).
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the Vienna Convention trumped state law and he could still argue claims not raised in state
courts.156 The Court found otherwise.157

The Court recognized that it has long been established in international law that “absent a
clear and express statement to the contrary, the procedural rules of the forum State govern the
implementation of the treaty in that State.”158 In fact, even the Vienna Convention itself rec-
ognizes this principle by its wording that rights expressed in it “shall be exercised in conformity
with the laws and regulations of the receiving State.”159 Because the issue of Vienna Conven-
tion violations was not brought in state proceedings, the Supreme Court would not hear it in
federal proceedings in accordance with Virginia’s procedural rules.160 Because the Court was
able to dismiss the claim on procedural grounds, it never addressed whether Mr. Breard had

156. See Breard, 523 U.S. at 375 (indicating that both Paraguay and Breard asserted that Vienna Convention viola-
tions should be remedied in state court because an international treaty is paramount law); Jonathan I. Charney
& W. Michael Reisman, Breard: The Facts, 92 AM. J. INT’L L. 666, 673 (1998) (explaining that Breard made a
supreme law claim in state court but ultimately failed); Charles B. Radlauer, M.D., Notes and Comments, A
Clash of Power and Jurisdiction: The United States Supreme Court v. The International Court of Justice, 11 ST.
THOMAS L. REV. 489, 501 (1999) (remarking that Breard in his habeas corpus motion introduced the claim that
as an international treaty, the Vienna Convention should be upheld over federal procedure).

157. See Breard, 523 U.S. at 375–77 (concluding that Breard’s argument was incorrect because procedural rules of the
forum state govern the implementation of the treaty in that state); see also Miranda, 65 F. Supp. 2d at 1006
(acknowledging that while the Vienna Convention is a “supreme law,” it does not supercede the U.S. Constitu-
tion); Emuegbunam, 268 F.3d at 389 (asserting that even though international treaties are supreme they do not
give rise to a private right or cause of action in state court). 

158. See Breard, 523 U.S. at 375; People v. Madej, 739 N.E.2d 423, 428 (Ill. 2000) (asserting that the procedural law
of Illinois controlled how the Vienna treaty was implemented); see also United States v. Gomez, 100 F. Supp. 2d
1038, 1048 (D.S.D. 2000) (citing and upholding Breard’s statement that procedural rules of the forum state
control the execution of a treaty).

159. See Breard, 523 U.S. at 375, 380 (Breyer, J., dissenting) (providing that Virginia’s violation of the convention
“‘prejudiced’ him by isolating him at a critical moment from consular officials who might have advised him to
try to avoid the death penalty by pleading guilty.”); Flores v. Johnson, 210 F.3d 456, 457 (5th Cir. 2000) (illus-
trating that the court must refuse a habeas relief because Article 36 must be applied in accordance with the laws
of the United States); Vienna Convention on Consular Relations and Optional Protocol on Disputes, Dec. 24,
1969, 21 U.S.T. 1970, (detailing that foreign nationals should be free to communicate with their consul as long
as the parties are abiding by the rules governing the state where the violation occurred).

160. See Breard, 523 U.S. at 375–76 (establishing that the procedural rules of Virginia prevented Breard from having
his claim for the Vienna Convention violation heard in federal proceedings since it was not introduced in the
state proceedings); McPherson v. Lavan, No. 01-3499, 2002 U.S. Dist. LEXIS 25409, at *8 (E.D. Pa. Oct. 30,
2002) (citing that in accordance with the doctrine of procedural default a foreign national whose Vienna Con-
vention rights were violated cannot introduce a claim in federal court that was not earlier claimed in state court).
See generally United States v. Erdil, 230 F. Supp. 2d 292, 296 (E.D.N.Y. 2002) (recognizing that a Vienna Con-
vention violation must be brought first in state proceedings).
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standing to bring a claim under the Vienna Convention.161 Because the Court has not ruled on
this issue, federal courts continue to differ on whether an individual right exists.162

B. Foreign States’ Attempts to Seek Remedies for Vienna Convention Violations

Given the lack of enforcement in international courts, nation-states have resorted to filing
claims in U.S. courts.163 United States domestic courts often offer more effective claims pro-
cess.164 Regarding treaties concerning sovereign nation interests, the nation determines
whether violations of sovereign interests occurred and require redress.165 Federal actions have
been less successful because the Justice Department has argued that Vienna Convention viola-
tions be handled on a state-to-state basis.166

161. See Breard, 523 U.S. at 375 (stating Breard’s claim failed on the procedural grounds, thus never addressing if he
had standing); New Mexico v. Martinez-Rodriguez, 33 P.3d 267, 275 (N.M. 2001) (remarking that no court
has reached the conclusion that the Vienna Convention confers an individual right on a foreign national to bring
a claim); Iraola, supra note 58, at 194–95 (demonstrating that many foreign nationals’ claims fail because they
cannot show prejudice and thus the question of standing is never reached). 

162. See Breard, 523 U.S. at 377 (stating that the Supreme Court denied certiorari to decide if an individual right
exists for a foreign national); Lombera-Camorlinga, 206 F.3d at 885 (noting that the Supreme Court provides no
definite position on the issue of individual rights under the Vienna Convention); see also United States v. Jime-
nez-Nava, 243 F.3d 192, 196–97 (5th Cir. 2001) (discussing how both the circuit courts and Supreme Court
have evaded the issue of individual rights under the Vienna Convention).

163. See Leslie Shirin Farhangi, Insuring Against Abuse of Diplomatic Immunity, 38 STAN. L. REV. 1517, 1537 (1986)
(claiming that international courts like the ICJ have little power and many nations do not abide by their hold-
ings); see also Kadish, supra note 14, at 610 (commenting that the United States does not comply with Interna-
tional Court rulings); O'Driscoll, supra note 11, at 338–39 (attributing the lack of power in international courts
to the inability to enforce judgments and the non-existence of ramifications for violations).

164. See Aceves, supra note 58, at 318–19 (citing that cases brought by foreign nationals in U.S. courts are guided
through a more disciplined process); see also Damrosch, supra note 42, at 699–701 (admitting that the number
of foreign nations as plaintiffs in American courts has been increasing and that the nations are entitled to suit).
See generally John Quigley, Contributor: Execution of Foreign Nationals in the United States: Pressure from Foreign
Governments Against the Death Penalty, 4 ILSA J. INT'L & COMP. L. 589, 597 (1998) (noting that nation states
claiming Vienna Convention violations must bring suit on the state level and not bring suit against the United
States).

165. See Martinez-Rodriguez, 33 P.3d at 277 (reviewing whether the lower court erroneously allowed in exculpatory
evidence at trial); see also United States v. Li, 206 F.3d 56, 60–61 (1st Cir. 2000) (holding that, “irrespective of
whether or not the treaties create individual rights to consular notification, the appropriate remedies do not
include suppression of evidence or dismissal of the indictment.”); Frederick L. Kirgis, Restitution as a Remedy in
U.S. Courts for Violations of International Law, 95 AM. J. INT’L L. 341, 341–42 (2001) (synthesizing the manner
in which U.S. courts have adjudicated claims of Vienna Convention violations).

166. See Li, 206 F.3d at 60–61 (limiting the court’s analysis of the Vienna Convention because international treaties
were more properly dealt with through international negotiations, not judicial intervention); United States
Court of Appeals for the Fifth Circuit: United States v. Jimenez-Nava, 40 I.L.M. 1187, 1188 (2001) (comment-
ing on the general belief that international treaties, are in essence, a contract between nations, and do not neces-
sarily confer rights for an individual to pursue in court); see also Quigley, supra note 54, at 597 (exposing the fact
that the Justice Department has repeatedly argued that the issue of Vienna Convention reparations and remedies
is an issue for political attention, a subject to be discussed between the heads of state, not one for local courts).
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Germany v. United States 

In this case, Germany asked for a stay of execution in accordance with an ICJ order for
one of its foreign nationals, Walter LaGrand, who was arrested and not notified of his Vienna
Convention right to contact his consular office.167 The Supreme Court declined to hear the
case based on the tardiness of filing and probable conflict with Eleventh Amendment princi-
ples.168

Paraguay v. Allen and Mexico v. Woods

Paraguay and Mexico both initiated actions against the U.S. in federal courts,169 which is
perhaps the first time foreign governments have petitioned U.S. courts for remedies flowing
from violation of the Vienna Convention.170 United States courts ruled in both cases that the
Eleventh Amendment protects states from suit from foreign states.171 The Eleventh Amend-
ment to the United States Constitution provides that “[t]he judicial power of the United States
shall not be construed to extend to any suit in law or equity, commenced or prosecuted against

167. See Federal Republic of Germany v. United States, 526 U.S. 111, 112–13 (1999) (attempting to obtain a stay
from the U.S. federal government against an execution set to take place in Arizona); see also International Court
of Justice, Case Concerning the Vienna Convention on Consular Relations (Germany v. United States), 38 I.L.M.
308, 314 (1999) (reproducing the court transcript and holding of the case brought by Germany against the
United States in the International Court of Justice regarding violations of the Vienna Convention). See generally
Schiffman, supra note 26, at 1100 (synthesizing the LaGrand decision and its relationship with the death penalty
debate).

168. See Germany, 526 U.S. at 112 (reasoning that original jurisdiction was improper because the action was filed
within only two hours of a scheduled execution and that the principles of sovereign immunity prevailed); see also
Breard, 523 U.S. at 377 (denying Paraguay’s suit against the state of Virginia by stating that the Vienna Conven-
tion does not authorize a foreign nation’s right of private action in a United States court; furthermore, the 11th
Amendment immunizes the state from such cases); Principality of Monaco v. Mississippi, 292 U.S. 313, 329
(1934) (establishing the rule that under the 11th Amendment, a state may not be subject to suits brought, with-
out the state’s consent, by citizens of a foreign nation).

169. See Mexico v. Woods, 126 F.3d 1220, 1224 (9th Cir. 1999) (denying Mexico’s request for a federal injunction
against Arizona state officials who had convicted a Mexican man without affording him the rights granted under
the Vienna Convention), cert. denied, 523 U.S. 1075 (1998); Swaine, supra note 1, at 435 n.131 (remarking
that, although federal courts have found lack of jurisdiction to hear foreign cases against the individual states,
this problem must be remedied in order for the United States to fulfill its treaty obligations); see also Paraguay v.
Allen, 949 F. Supp. 1269, 1272 (E.D. Va. 1996) (reviewing Paraguay’s cause of action against officials of the
state of Virginia who had not abided by the rules of the Vienna Convention).

170. See Litigation under the Vienna Convention, supra note 52 (discussing the relative explosion in 1998 in the
amount of litigation alleging violations of the Vienna Convention on Consular Relations); International Court
of Justice, Case Concerning Avena and Other Mexican Nationals (Mexico v. United States of America) (Request for
the Indication of Provisional Measures), 42 I.L.M. 309, 310 (2003) (detailing the proceedings brought by the
United Mexican States against the United States of America for violations of the Vienna Convention). See gener-
ally Damrosch, supra note 42, at 699 (explaining the current controversy surrounding attempts by foreign
nations to bring suit in federal courts for international treaty violations).

171. See Woods, 126 F.3d at 1223 (ruling that the Eleventh Amendment provides immunity to a state from suits
brought by foreign governments in federal court); see also Allen, 949 F. Supp. at 1272 (“The Eleventh Amend-
ment places constitutional limits on federal court subject matter jurisdiction . . . . In particular, the Eleventh
Amendment bars suits by a foreign government against a state government in federal court.”) (citing Seminole
Tribe of Florida v. Florida, 116 S. Ct. 1114 (1996) and Monaco v. Mississippi, 292 U.S. 313 (1934)).
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one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign
State.”172 In essence, a state has sovereign immunity under which it cannot be sued without its
consent.173

Paraguay entered suit on behalf of Angel Breard, the Paraguayan national, to seek redress
for violations of Mr. Breard’s consular rights.174 Mr. Breard was not notified that he could con-
tact his consular office and was later executed by lethal injection for murder.175 In Paraguay’s
suit against Virginia state officials, the court found that the Eleventh Amendment protected
states and state officials from suit by a foreign nation in federal court without the state’s con-
sent.176 Paraguay argued that the exception from Ex Parte Young allows suit if seeking a remedy
for a continuing violation of federal law and for a prospective relief.177 The court referred to
Papasan v. Allain, where the United States Supreme Court further defined that the violation
must be ongoing as opposed to a violation “at one time or over a period of time in the past.”178

The court found that because Paraguayan officials had access to Mr. Breard that Virginia was
no longer in violation of the treaty and that the exception did not apply.179 

172. See U.S. Const. amend. XI (denouncing federal jurisdiction in any suit brought against “one of the United
States,” by citizens of another state or by a foreign nation; unless done so with the state’s consent). 

173. See Woods, 126 F.3d at 1222 (holding that the Eleventh Amendment immunizes states from actions brought by
foreign nations); see also Mexico v. Phillips, 17 F. Supp. 2d 1318, 1323–24 (S.D. Fla. 1998) (finding that the
Eleventh Amendment prohibits foreign actions against the individual states); Schiffman, supra note 5, at 49–52
(explaining the power of the Eleventh Amendment to bar suits instituted by foreign nations).

174. See Breard, 523 U.S. at 374 (enumerating the proceedings brought by Paraguay against the United States);
David Cole, We’ve Long Been Death Penalty Outlaws, LEGAL TIMES, Apr. 27, 1998, at 23 (detailing the Court’s
response to the suit filed by Paraguay). See generally Paust, supra note 30, at 691 (detailing the rights of the
accused under the Vienna Convention and discussing the decision in Breard v. Green regarding those rights).

175. See Luna & Sylvester, supra note 38, at 147–49 (outlining the process of Breard’s conviction to his execution);
Charles Levendoskky, U.S. Allows Execution, Ignores International Law, BALTIMORE SUN, Apr. 23, 1998, at 19A
(reporting the execution of Angel Breard and discussing rights under the Vienna Convention); Execution of Par-
aguayan National in Virginia Draws Harsh Words From Paraguay’s Government (CBS television broadcast, Apr.
15, 1998) (informing of the execution of Angel Breard and assessing the Paraguayan reaction).

176. See U.S. Const. amend. XI (outlining the power of the judiciary to hear suits filed by citizens of other states or of
foreign states); see also Allen, 949 F. Supp. at 1272 (defining the Eleventh Amendment protection against foreign
suits in American courts); Annotation: Supreme Court’s Views as to Right of Foreign Nations or its Representative to
Sue in Courts of United States, 54 LAW. ED. 2D 854, 856 (2003) (explaining the implications of the United
States’ interpretation of the Eleventh Amendment).

177. See Ex Parte Young, 209 U.S. 123, 161–63 (1908) (explaining the exception to the general rule that the state
cannot be sued); see also Green v. Mansour, 474 U.S. 64, 68 (1985) (asserting the importance of prospective
relief for ongoing violations of federal law). See generally Stephanie Chapman, Constitutional Law: MCI Telecom-
munications Corp. v. Public Service Commission: The Tenth Circuit Rebuffs the Supreme Court Trend Supporting
State Immunity, 55 OKLA. L. REV. 175, 182 (2002) (analyzing recent decisions limiting the exceptions to immu-
nity under the Ex Parte Young doctrine). 

178. See Allen, 949 F. Supp. at 1273 (distinguishing the facts from those in Ex Parte Young and explaining why this
case is not reviewable under that doctrine); see also Papasan v. Allain, 478 U.S. 265, 277–78 (1986) (clarifying
situations when the Ex Parte Young doctrine is applicable); Radlauer, supra note 156, at 495–96 (enumerating
the requirements for an exception under Ex Parte Young and the finding of the Court that the violation in ques-
tion was not ongoing).

179. See Allen, 949 F. Supp. at 1273 (explaining that since the defendants do not continue to deny plaintiffs access to
Breard, the Ex Parte Young exception does not apply); Aceves, supra note 32, at 518–19 (clarifying the require-
ments for an exception under Ex Parte Young and explaining the Court’s decision to deny the exception). See
generally Carlos M. Vazquez, Breard and the Federal Power to Require Compliance with ICJ Orders of Provisional
Measures, 92 AM. J. INT’L L. 683, 690 (1998) (speculating as to the reasons for the Supreme Court’s denial of
Paraguay’s request for the postponement of Breard’s execution).
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Mexico’s suit against Arizona state officials met a similar fate.180 The court found that defen-
dants were immune from suit by a foreign government in federal court under the Eleventh
Amendment, and that the plaintiffs did not meet the Ex Parte Young exception to that immunity
because “Mexico allege[d] no continuing violations of federal or international law.”181

Thus far, countries have been unable to institute actions in United States courts on their
citizens’ behalf.182 American states are protected by the Eleventh Amendment,183 and excep-
tions to this protection are impenetrable because Vienna Convention violations happen at one
point in time and are not ongoing, so the Ex Parte Young test is not met.184 International

180. See Woods, 126 F.3d at 1223 (finding the Ex Parte Young doctrine inapplicable); see also Damrosch, supra note
42, at 698 (analyzing the strategy of the American courts when handling suits regarding Vienna Convention).
See generally Radlauer, supra note 156, at 498 (commenting on the first instance where a treaty violation by the
United States has been questioned in federal court by another sovereign state).

181. See Woods, 126 F.3d at 1223 (asserting reasons why the Court is denying relief under Ex Parte Young); see also
Carlos M. Vasquez, Night and Day: Coeur d'Alene, Breard, and the Unraveling of the Prospective-Retrospective
Distinction in Eleventh Amendment Doctrine, 87 GEO. L.J. 1, 5–6 (1999) (comparing Paraguay v. Allen with
United Mexican States v. Woods). See generally Teresa K. Goebel, Comment, Obtaining Jurisdiction Over States in
Bankruptcy Proceedings After Seminole Tribe, 65 U. CHI. L. REV. 911, 914–16 (1998) (explaining the Ex Parte
Young doctrine further and outlining the Supreme Court’s reasoning behind restricting suits against state offi-
cials for recovery of money damages).

182. See Aceves, supra note 32, at 522 (highlighting the Supreme Court’s position on treaty interpretation and the
relationship between international law and domestic law). See generally Nathan C. Thomas, Note, The Withering
Doctrine of Ex Parte Young, 83 CORNELL L. REV. 1068, 1079 (1998) (illustrating an important limitation on
the Ex Parte Young exception); Eric B. Wolff, Comment, Coeur d'Alene and Existential Categories for Sovereign
Immunity Case, 86 CALIF. L. REV. 879, 889 (1998) (naming two important restrictions on the Ex Parte Young
exception).

183. See U.S. Const. amend. XI (“The Judicial power of the United States shall not be construed to extend to any suit
in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by
Citizens or Subjects of any Foreign State”); see also Monaco v. Mississippi, 292 U.S. 313, 330 (1934) (discussing
how states enjoy the same immunities to suit against foreign states as they enjoy against citizens of other states or
subjects of foreign states). See generally Vazquez, supra note 181, at 19 (noting that the goal of Eleventh Amend-
ment immunity is to protect state treasuries and dignity by avoiding the embarrassment of being exposed to the
judicial process at the hands of private parties).

184. See Breard, 523 U.S. at 374 (discussing how federal courts did not have subject matter jurisdiction over Para-
guay’s disputes because no continuing violation of federal law was proven, thus no Ex Parte Young exception to
Eleventh Amendment immunity was established); Aceves, supra note 32, at 519 (stating that the Eleventh
Amendment bar to relief was not overcome by an Ex Parte Young exception because there was no determination
that prospective relief was available from a continuing violation of a federal right); Swaine, supra note 1, at 491–
92 (noting the application of the Supreme Court’s ever-narrowing exceptions of prospective relief and ongoing
violations to the Vienna Convention).
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courts remain the only venue for nations to attempt actions for redress due to Vienna Conven-
tion violations.185

IV. United States Use of the Vienna Convention

Under the fundamental principal of pacta sunt servanda, “treaties must be observed.”186

The United States has sought to enforce the Vienna Convention against other nations to
obtain access to U.S. citizens abroad.187 In fact, the United States was the first nation to seek a
binding judgment from the International Court of Justice to protect consular rights under the

185. See Breard, 523 U.S. at 375 (discussing that while due respect should be accorded decisions rendered by compe-
tent international courts, when state courts are the venue for an international dispute, the Vienna Convention
provides that rights under the Convention will be exercised in a manner consistent with the laws and regulations
of the forum state provided those laws and regulations facilitate the aims of the Convention); Daryl A. Mundis
& Mark B. Rees, Public International Law: International Courts and Tribunals, 36 INT’L LAW. 549, 552 (2002)
(indicating Germany’s failed efforts to convince the U.S. Supreme Court to enforce compliance with the Inter-
national Court of Justice’s order to delay the execution of Walter LaGrand and quoting the U.S. Solicitor Gen-
eral’s argument in that proceeding that “an order of the International Court of Justice indicating provisional
measures is not binding and does not furnish a basis for judicial relief.”); see also Bishop, supra note 105, at 48–
49 (noting that a state court’s interpretation of the International Court of Justice’s order in the LaGrand case did
not create any enforceable individual right in a state criminal proceeding and further, absent a clear statement to
the contrary, procedural rules of the forum state govern that state’s implementation of a treaty).

186. See O’Driscoll, supra note 11, at 328 (noting that the Vienna Convention on the Law of Treaties, governing the
interpretation of international agreements, encompasses the rule of pacta sunt servanda in asserting that “[e]very
treaty in force is binding upon the parties to it and must be performed by them in good faith.”); Oleg I. Tiunov,
Pacta Sunt Servanda: The Principle of Observing International Treaties in the Epoch of the Slave-Owning Society, 38
ST. LOUIS U. L.J. 929, 929 (1994) (illustrating that ancient slave-owning societies, in forming international
agreements related to wartime assistance, armistice, trade, etc., formed the basis for the rule of pacta sunt ser-
vanda, with some treaties directly emphasizing the obligation to honor the agreement). See generally Li, 206 F.3d
at 69 (Torruella, C.J., dissenting) (positing that although the rule of law is cherished and the maxim pacta sunt
servanda has flourished in the United States, most courts in the country have avoided enforcement of rights cre-
ated under the Vienna Convention, even upon the finding of a violation of a treaty obligation).

187. See United States v. Superville, 40 F. Supp. 2d 672, 676 (D.V.I. 1999) (stating that under the fundamental prin-
ciple that treaties must be observed, the United States has frequently protested other nations’ failure to provide
American citizens with access to consular officials, as provided by the Vienna Convention); see also M. Cherif
Bassiouni, Do Unto Others…U.S. Has Reasons to Protect Rights: Its Citizens Abroad, CHI. TRIB., Sept. 1, 2002, at
C1 (commenting on U.S. protests and stronger measures taken toward foreign countries that violate the Vienna
Convention on Consular Relations by failing to grant access to consular officials to detained American citizens);
Andrew Selsky, Ortega: American Prisoner Will Be Tried, ASSOCIATED PRESS, Oct. 11, 1986 (noting the U.S.
government’s mention of the Vienna Convention right to freely communicate with a prisoner during the gov-
ernment’s attempts to arrange a second visit with an American pilot captured in Nicaragua).
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provisions of the Vienna Convention Optional Protocol.188 The U.S. has used the Vienna
Convention on behalf of American citizens abroad in Syria and Iran.189 In 1975, Syrian secu-
rity forces detained two American citizens and refused U.S. consular access to them.190 The
State Department argued that the right to consular access existed under the Vienna Conven-
tion and customary international law.191 The State Department stated further that consular
access was based in reciprocity and that, had the situation been reversed, the proper Syrian offi-
cials would be promptly notified and granted access.192

188. See Amnesty International, supra note 19 (illustrating the U.S. Department of State’s view of the importance of
consular rights in noting that the U.S. was the first nation to seek a binding judgment from the International
Court of Justice to protect consular rights under the Optional Protocol when Iran seized the U.S. Embassy in
Tehran in 1979); International Court of Justice: United States Application and Request for Interim Measures of Pro-
tection in Proceeding Against Iran, Nov. 1979, 18 I.L.M. 1464, 1464–65 (noting that in the 1979 filing of an
Application and a Request for Interim Measures of Protection with the International Court of Justice against
Iran for the seizure of hostages at the U.S. Embassy in Tehran, the United States explicitly referred to the
Optional Protocol Concerning the Compulsory Settlement of Disputes of the Vienna Convention); see also Rad-
lauer, supra note 156, at 510 (citing the irony of the U.S.’s refusal to honor its obligations under the Optional
Protocol Provisions of the Vienna Convention and orders of the International Court of Justice when the U.S.
itself invoked the protocol against Iran in 1981).

189. See Superville, 40 F. Supp. 2d at 676 & n.3 (noting that the United States has consistently asserted Vienna Con-
vention obligations against foreign countries who refuse to provide American citizens with access to their consu-
lar officials, specifically citing Iran’s refusal to allow U.S. diplomats to communicate with American hostages in
1979); Aceves, supra note 58, at 270–71 (stating that the U.S. government has claimed rightful consular access
under the Vienna Convention for American citizens detained in Syria in 1975, and for American hostages cap-
tured at the U.S. Embassy in Iran in 1979); World Court Gets U.S. Plea, FACTS ON FILE WORLD NEWS DIGEST,
Dec. 14, 1979, at D1 (referencing U.S. Attorney General Benjamin Civiletti’s 1979 petition and argument to
the International Court of Justice that Iran’s capture of American citizens violated four treaties dealing with dip-
lomatic personnel, including the Vienna Convention).

190. See Milton R. Benjamin, Brue van Voorst & Milan J. Kubic, The Accord Takes Hold, NEWSWEEK, Oct. 20,
1975, at 44 (noting possible Syrian military action against Israel in the wake of the United States decision to
deploy 200 truce-monitoring American technicians). See generally H.D.S. Greenway, Middle East Vignettes:
Tunis, Cairo and Jerusalem; Israel and Jordan Form Middle East Odd Couple, WASH. POST, Dec. 18, 1977, at K1
(discussing tensions involving the United States, Syria, Jordan, Israel, and the Palestinian Liberation Organiza-
tion); Thomas W. Lippman, New Beirut Policy To Control Entry, WASH. POST, Apr. 6, 1978, at A19 (discussing
Lebanese consular policy that all foreigners except Syrians will need entry visas, creating long delays and limited
travel to Lebanon). 

191. See International Law Update, Nov. 2002, Criminal Law, vol. 8. no. 11 (discussing where police informed U.S.
citizens of their right to have their consulate notified pursuant to the Vienna Convention once they determined
that defendants were not United States citizens); see also International Law Update, Aug. 2001, Int’l Court of Jus-
tice, vol. 7, no. 8 (providing undisputed principle that the Vienna Convention required American authorities to
notify German citizens of right to contact German citizens). See generally Vienna Convention, art. 36, 21 U.S.T.
77 (stating rules for communication and contact with nationals of the sending state).

192. See Hilton v. Guynot, 159 U.S. 113, 228 (1895) (stating that international law, which is recognized by most civ-
ilized nations, is founded upon the principles of reciprocity and mutuality); see also Bradstreet v. Neptune, 3. F.
Cas. 1184, 1187 (Mass. Cir. Ct. 1839) (asserting that a civilized nation which expects the sentences of its courts
to be upheld should give proper regard to the rights and usages of other civilized nations). See generally McEwan
v. Zimmer, 38 Mich. 765, 769 (Sup. Ct., Mich. 1878) (supporting international comity whereby the court
should never demand from what it would not itself freely and voluntarily concede).
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The United States brought an action against Iran in 1979 in conjunction with the Iran
hostage crisis and used the Vienna Convention as the groundwork for proceedings in the
ICJ.193 When Iran prohibited U.S. consular officials from communicating with detained U.S.
citizens, the United States referred to the Vienna Convention and petitioned the International
Court of Justice.194 In that action, the ICJ stated that Iran had violated Article 36 of the
Vienna Convention by not allowing contact between U.S. consular officials and the U.S. citi-
zens taken hostage.195 Even the dissenting opinion of Judge Morozov recognized the impor-
tance of consular personnel privileges for the “peaceful coexistence of countries with different
political, social and economic structures.”196

Despite awareness of the treaty requirements, U.S. courts have granted relief only once in
a non-capital case to a foreign national that raised the lack of compliance with the Vienna Con-
vention.197 In United States v. Rangel-Gonzales, Mr. Rangel-Gonzalez, a citizen of Mexico, was

193. See Litigation under the Vienna Convention, supra note 52 (providing that in accordance with the Vienna Con-
vention, detained foreign nationals must be notified by law enforcement officials of their right to communicate
with their consular officials); see also Jack M. Goldklang, Nonapperance and Disappearance Before the Interna-
tional Court of Justice: The Iran-United States Claims Tribunal, 81 AM. J. INT’L L. 307, 310–11 (1987) (discuss-
ing the United States’ case against Iran in the International Court of Justice and its relation to the Vienna
Convention); Steven Strasser, Is There A Way Out?, NEWSWEEK, Dec. 10, 1979, at 38 (referencing the United
States’ petition to the International Court of Justice and Iran’s violation of two Vienna Conventions on the
proper treatment of diplomats).

194. See United States v. Iran, 1980 I.C.J. 3, 6 (1980) (alleging that the government of Iran was in violation of inter-
national legal obligations to the United States, as provided by the Vienna Convention) [hereinafter Iran]. See
generally Faulder v. Scott, 81 F.3d 515, 520 (5th Cir. 1996) (noting a Canadian national’s right pursuant to the
Vienna Convention, requiring the arresting Texan officials to notify foreign nationals of their right to contact
their consul); Murphy v. Netherland, 116 F.3d 97, 100 (4th Cir. 1997) (noting where Virginia Beach officials
failed to notify a Mexican detainee, that as a foreign national, he was entitled to contact his consul according to
the Vienna Convention).

195. See International Court of Justice, Case Concerning United States Diplomatic and Consular Staff in Tehran (U.S.
v. Iran) (Request for the Indication of Provisional Measures), 19 I.L.M. 139 (1980) (alleging that Iran is in viola-
tion of Article 36 of the Vienna Convention); see also Iran, 1980 I.C.J. at 6 (stating that Iran violated Article 36
of the Vienna Convention). See generally Puente & Peres, supra note 140, at 1 (noting that Article 36 of the
Vienna Convention gives arrested foreign nationals the right to communicate and seek assistance from the con-
sular offices of their home countries).

196. See Iran, 1980 I.C.J. at 6 (discussing the importance of consular personnel in implementing basic principles of
contemporary international law such as the coexistence of countries with different structures); see also Litigation
Under the Vienna Convention, supra note 52 (noting that consular access bridges the gap between cultures so that
the detained foreign national can better manage the unfamiliar legal system where they are detained). See gener-
ally Ted L. Stein, Contempt, Crisis, and the Court: The World Court and the Hostage Rescue Attempt, 76 A.J.I. 499
(1982) (referencing Judge Morozov’s dissent in regard to violations of accepted principles of international law
and international obligations). 

197. Quigley, supra note 54, at 593 (observing that most U.S. courts do not believe that individual defendants can
enforce Article 36 provisions). See David Ziemer, Defendants Can’t Assert Vienna Convention, WIS. L.J., Feb. 26,
2003 (reporting a recent Wisconsin Court of Appeals decision, which held that an alien defendant could not
suppress an incriminating statement based on the police’s failure to notify him of his rights under Article 36,
because treaties do not create enforceable individual rights within different nations); see also A U.S. Appellate
Court Holds Consular Treaty Gives No Exclusionary Rights to Defendants, INT’L ENFORCEMENT L. REP., June
2001 (discussing a Fifth Circuit case which held that private litigants do not possess enforceable individual rights
under the Vienna Convention). 
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indicted for illegal re-entry after deportation.198 The trial court dismissed the indictment
because arresting officials failed to notify Mr. Rangel-Gonzalez of his right to contact his con-
sul under the Vienna Convention.199 The Ninth Circuit reversed the trial court’s judgment,
holding that by not being notified of his rights under the Vienna Convention, Mr. Rangel-
Gonzalez’s case was prejudiced.200 The Ninth Circuit applied a two-step test outlined in
United States v. Calderon-Medina201 to determine whether the violation created a sufficient
showing of prejudice.202 Under the two-step test, the court must find (1) the regulation’s pur-
pose benefits the alien; and (2) the violation “prejudiced interests of the alien which were pro-
tected by the regulation.”203 The court in Rangel-Gonzalez found that Mr. Rangel-Gonzalez
did make a prima facie showing of prejudice under the Calderon-Medina standard, and
reversed the appellate court because “[t]here was no evidence to rebut that showing of prejudice
and the indictment should have been dismissed.”204

198. United States v. Rangel-Gonzales, 617 F.2d 529, 530 (9th Cir. 1980). See also Richard J. Wilson, Defending a
Criminal Case With International Human Rights Law, 16 INT’L ENFORCEMENT L. REP. (2000) (stating that
recent lawsuits involving consular access have challenged U.S. courts’ reluctance to follow international treaties
as binding law); Robert F. Brooks & William H. Wright, Jr., States Deny Treaty Rights to Foreign Defendants,
THE NAT’L L.J., Nov. 4, 1996, at B8 (noting that foreign governments are increasingly trying to force states into
complying with the treaty).

199. Rangel-Gonzales, 617 F.2d at 530; see Developments in the Law: Immigration: Policy and the Rights of Aliens, 96
HARV. L. REV. 1286, 1393–94 (1983) (stating that some U.S. courts will invalidate deportation orders
grounded in agency regulation violations, while others demand a showing of actual prejudice before such invali-
dation). See also Fleishman, supra note 16, at 378 (observing that Mexico no longer limits its protests of U.S.
Article 36 violations to immigration-related cases like Rangel-Gonzales).

200. Rangel-Gonzales, 617 F.2d at 531. But see Burks, supra note 107, at 44–45 (noting that courts have not always
recognized the prejudice that can result if a defendant is denied access to his or her foreign consul). See generally
Bishop, supra note 105, at 91 (observing that foreign defendants have often argued that failing to abide by Arti-
cle 36 can result in prejudice).

201. 591 F.2d 529, 531–32 (9th Cir. 1979). See Victor Uribe, Consuls at Work: Universal Instruments of Human
Rights and Consular Protection in the Context of Criminal Justice, 19 HOUS. J. INT’L L. 375, 376 (Winter 1997)
(observing that language barriers can constitute prejudice under the Calderon-Medina test); see also Springrose,
supra note 26, at 191 (discussing Calderon-Medina’s principle that an alien defendant must show that prejudice
resulted from a violation of his right to contact the consulate).

202. Rangel-Gonzales, 617 F.2d at 530. See Shank & Quigley, supra note 36, at 731–32 (enumerating the require-
ments for prejudice under the Calderon-Medina test). But see Quigley, supra note 54, at 595–96 (noting that
prejudice is very difficult to prove).

203. See Hanna, supra note 46, at 168 (stating that the Calderon-Medina test requires defendants to show that the vio-
lation caused a specific harm that could have had a negative effect on the deportment proceedings); see also
Trainer, supra note 2, at 242–43 (noting that under the Calderon-Medina test, a showing of prejudice can render
a deportation unlawful); Vadnais, supra note 46, at 318–21 (arguing that despite judicial tests, the burden of
proving prejudice renders it difficult to obtain a remedy under Article 36 or INS regulations).

204. Rangel-Gonzales, 617 F.2d at 533 (reversing the conviction of a foreign defendant who demonstrated that his
failure to be notified of his rights under the Vienna Convention resulted in prejudice). See Herman de J. Ruiz-
Bravo, Suspicious Capital Punishment: International Human Rights and the Death Penalty, 3 SAN DIEGO JUST. J.
379, 397 (1995) (arguing that Rangel-Gonzales should establish foreign treaties as binding law under the Consti-
tution); see also Gisvold, supra note 47, at 797–98 (predicting that Rangel-Gonzales and Calderon-Medina will
establish a foundation for U.S. courts to begin enforcing defendants’ rights under the Vienna Convention).
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V. Use of International Venue to Redress Violations of the Vienna Convention

A. The International Court of Justice

United States v. Iran

In 1979, Iran took American citizens hostage in the U.S. Embassy in Tehran.205 The U.S.
repeatedly asked for contact with its citizens as provided for under the Vienna Convention and
customary international law.206 Iran refused the United States’ requests.207 The U.S. then filed
a petition in the International Court of Justice alleging inter alia that Iran was in violation of
the Vienna Convention regarding U.S. access to its citizens.208 The International Court of Jus-
tice found that Iran was in violation of the Vienna Convention and ordered Iran to release the
American hostages and to pay reparations in an amount to be determined by the court for
Iran’s violations of international legal obligations to the United States.209 

Germany v. United States

Once Germany learned about its foreign nationals, the LaGrand brothers, on death row,
it submitted a request for the indication of provisional matters to the ICJ requesting a stay for

205. See Dayna L. Kaufman, Note, Don’t do What I Say, Do What I Mean!: Assessing a State’s Responsibility for the
Exploits of Individuals Acting in Conformity with a Statement from a Head of State, 70 FORDHAM L. REV. 2603,
2622 (2002) (providing a brief history of the 1979 Iran hostage crisis); Michael Koehler, Two Nations, a Treaty,
and the World Court: An Analysis of United States-Iranian Relations Under the Treaty of Amity Before the Interna-
tional Court of Justice, 18 WIS. INT’L L.J. 287, 295 (2000) (sketching an account of the 1979 Iranian attack on
the United States embassy in Tehran); Gregory Townsend, State Responsibility for Acts of De Facto Agents, 14
ARIZ. J. INT’L & COMP. LAW 635, 644 (1997) (outlining the events of the Nov. 4, 1979, U.S. embassy attack).

206. See Aceves, supra note 58, at 271 (noting actions taken by the United States in response to the Iranian hostage
crisis); see also Hanna, supra note 46, at 167 (describing the United States government reaction to the occupation
of the U.S. embassy in Tehran). See generally Werner Wiskari, World Court, A Part of U.N., Was Set Up in ’45,
N.Y. TIMES, May 11, 1984, at A8 (mentioning the actions of the International Court of Justice in the Iranian
hostage crisis). 

207. See Marian L. Nash, U.S. Practice, 74 AM. J. INT’L L. 657, 657 (1980) (acknowledging the failure of the Iranian
government to intervene in the 1979 hostage crisis); see also Gregory Townsend, State Responsibility for Acts of De
Facto Agents, 14 ARIZ. J. INT’L & COMP. L. 635, 645–46 (1997) (restating the refusal of the Ayatollah
Khomeini to return United States citizens held hostage in Iran). See generally Aceves, supra note 58, at 271 (indi-
cating the failure of Iran to return United States hostages in spite of diplomatic efforts to compel their release).

208. See Hanna, supra note 46, at 167 (detailing legal action taken in the International Court of Justice by the United
States against Iran); see also Trainer, supra note 2, at 241 (pinpointing the Vienna Convention as the foundation
for claims made by the United States against Iran during the Iranian hostage crisis). See generally International
Court of Justice, Judgment in the Case Concerning United States Diplomatic and Consular Staff in Tehran, 19
I.L.M. 553, 554 (1980) (chronicling the procedural posture of charges brought by the United States against
Iran).

209. See Stein, supra note 196, at n.10 (explaining the decision of the International Court of Justice against Iran in
the United States v. Iran); see also Aceves, supra note 58, at 271 (providing the decision of the International Court
of Justice in the United States v. Iran). See generally Stuart Taylor, Laws Restrict British Action Against Libya, N.Y.
TIMES, Apr. 18, 1984, at A5 (noting the International Court of Justice’s decision against Iran in the Iranian hos-
tage case).
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Walter LaGrand until ICJ proceedings could finish.210 The International Court of Justice
granted the request, stating “[t]he United States of America should take all measures at its dis-
posal to ensure Walter LaGrand is not executed pending the final decision in these proceed-
ings, and should inform the court of all the measures which it has taken in implementation of
this order.”211 In his dissent, Judge Oda noted that the court does not have jurisdiction over
criminal appeals or capital punishment and stated that he would have dismissed the request.212

Judge Oda viewed the request not for interpretation of the Vienna Convention, but rather as
Germany asking for a decision regarding the personal situation of Mr. LaGrand in relation to
his impending death.213 As Germany stated, the death penalty violates Article 6 of the Interna-
tional Covenant on Civil and Political Rights,214 but this is not a matter for determination in
this case. Continuing, Judge Oda stated that requests for provisional measures are granted to
“preserve rights of States exposed to an imminent breach, which is irreparable.”215 Here, Ger-
many alleged “no question of such rights being exposed to an imminent irreparable breach.”216

Judge Oda concluded by stating the jurisdiction of the court is over inter-state disputes con-
cerning rights and duties of states, not intervention on an individual’s behalf.217

210. See Cara S. O'Driscoll, Note, The Clash Between U.S. Criminal Procedure and the Vienna Convention on Consular
Relations: An Analysis of the International Court of Justice Decision in the LaGrand Case, 32 ARIZ. ST. L.J. 323,
332 (2000) (noting diplomatic measures taken by the German government on behalf of the LaGrand brothers);
see also Weinman, supra note 7, at 870–72 (providing a factual and procedural history of the role of the Interna-
tional Court of Justice in the LaGrand case); Marlise Simons, World Court Finds U.S. Violated Consular Rights of
2 Germans, N.Y. TIMES, June 28, 2001, at A10 (providing a brief history of the circumstances surrounding the
International Court of Justice decision admonishing the United States for the execution of the LaGrand broth-
ers).

211. Germany, 526 U.S. at 113 (expressing in the dissent that a preliminary stay of the case should have been
granted). See International Court of Justice: Case Concerning the Vienna Convention on Conusular Relations (Ger-
many v. United States), 38 I.L.M. 313 (1999); see also Aceves, supra note 114, at 211 (discussing the decision and
its potential ramifications with respect to future I.C.J decisions).

212. See Request for the Indication of Provisional Measures (F.R.G. v. U.S.), 104 I.C.J. Order (Mar. 3, 1999)
(explaining why he nonetheless voted in favor of the Court’s Order) [hereinafter Request]; International Court of
Justice, supra note 167, at 314 (reasoning why dismissal would have been appropriate); see also Crook, supra note
8, at 403 (noting the individual dissents, declarations and separate opinions of the judges).

213. See Request, supra note 212 (elaborating on why he would have dismissed Germany’s request); International
Court of Justice, supra note 167, at 314 (giving an alternative approach to this case). See generally International
Court of Justice, supra note 170, at 320 (citing Judge Oda’s concerns about the Court confusing disputes arising
out of interpretations of the Vienna Convention with individual rights claims).

214. See Request, supra note 212 (noting that the Court does not have jurisdiction over matters relating to capital pun-
ishment); see also International Court of Justice, supra note 167, at 310–14 (affirming Germany’s contention
that the death penalty is an unacceptable punishment); International Court of Justice, supra note 170, at 321
(stating that Article 6 of the International Covenant on Civil and Political Rights does not pertain to the matter
in question).

215. See Request, supra note 212 (clarifying that provisional measures are not intended for situations where the execu-
tion of an individual is imminent); International Court of Justice, LaGrand Case (Germany v. United States), 40
I.L.M. 1069, 1116 (2001) (opining when it is appropriate for provisional measures to be granted); International
Court of Justice, supra note 167, at 315 (discussing when provisional measures may be granted).

216. See Request, supra note 212 (explaining why provisional measures are inapplicable); International Court of Jus-
tice, supra note 167, at 315 (determining that provisional measures are not necessary).

217. See Request, supra note 212 (asking the Court to indicate to the United States that Walter LaGrand not be exe-
cuted while proceedings were in progress); International Court of Justice, supra note 167, at 315 (arguing that
the court does not have jurisdiction over certain matters); see also Duxbury, supra note 151, at 176 (analyzing
whether the use of provisional measures to protect human rights is appropriate).
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The United States ignored the International Court of Justice’s order to grant a stay pend-
ing a decision, and Walter LaGrand was executed.218 The ICJ ended its deliberations June 27,
2001, with a judgment against the United States for breaching its obligations to Germany
under Article 36 of the Vienna Convention.219 According to the court’s judgment, the U.S.
violated its obligations when it failed to inform the LaGrand brothers without delay of their
rights under Article 36.220 Furthermore, by not ensuring the LaGrand brothers would not be
executed before the court’s pending decision, the United States was in further violation of the
court’s order on March 3, 1999, to stay the executions pending the court’s decision.221

Paraguay v. United States

After the Fourth Circuit failed to grant relief for Vienna Convention violations in the case
of Mr. Breard,222 Paraguay filed suit with the International Court of Justice.223 Paraguay
argued that the arrest and detention of Mr. Breard continued to violate the Vienna Conven-

218. See Arizona Executes Second German, DESERET NEWS, Mar. 4, 1999, at A02 (discussing the execution of Walter
LaGrand in Arizona); Jerry Nachtigal, Over Protests, Arizona Executes German Citizen, SEATTLE-POST INTELLI-
GENCER, Mar. 4, 1999, at A8 (summarizing the Walter LaGrand case); World: America’s German National
Gassed in U.S., BCC NEWS, Mar. 4, 1999 (reporting on the case and execution of Walter LaGrand).

219. See Summary of the Judgment of 27 June 2001 (Germany v. U.S.), International Court of Justice Press Release
2001/16 (announcing the ICJ’s legally binding judgment of the LaGrand case indicating that the United States
breached its obligations to the LaGrand brothers and Germany under Article 36 of the Vienna Convention
regarding consular relations) [hereinafter Summary of the Judgment]; see also Vienna Convention, at art. 36, 21
U.S.T. 77 (defining the rights and duties of states, including the duty to inform without delay a consulate of its
nationals’ imprisonment, detainment, arrest, or custody); Valdez v. Oklahoma, 46 P.3d 703, 707 (Okla. Crim.
App. 2002) (explaining that the United States’ breach not only violated Germany’s rights but the LaGrand
brothers’ individual rights as well).

220. See Summary of the Judgment, supra note 219 (recognizing that the United States breached legal obligations when
it failed to both communicate to Germany that the LaGrand brothers had been arrested and inform the
LaGrand brothers of their rights under the Vienna Convention); see also Aceves, supra note 114, at 211 (indicat-
ing a national’s right to communicate with consular officials upon detainment and that Arizona deprived the
LaGrand brothers of that right); Schiffman, supra note 26, at 1100 (emphasizing the importance of the ICJ’s
holding in LaGrand and its effect on the application of the Vienna Convention in the United States).

221. See Summary of the Judgment, supra note 219 (holding that in the execution of Walter LaGrand before a final
decision had been made by the ICJ, therefore ignoring the court’s Mar. 3, 1999, order, the United States
breached its obligations to Germany); see also Germany, 526 U.S. at 112 (presenting a motion made by Germany
to the U.S. Supreme Court to enforce the March 3, 1999, order issued by the ICJ); Burks, supra note 107, at 34
(quoting the ICJ order of March 3, 1999).

222. See Breard v. Pruett, 134 F.3d 615, 620 (4th Cir. 1998) (discussing the repercussion of Breard’s failure to raise a
Vienna Convention claim in state court and his inability to raise the claim thereafter because it would be “proce-
durally defaulted”); see also Emuegbunam, 268 F.3d at 393 (enumerating the reasons why the Fourth Circuit
denied Breard’s Vienna Convention claim); Marbury, supra note 42, at 506 (reciting the district court’s holding
that Breard was denied relief because he did not raise a Vienna Convention claim at the state level, therefore
“defaulting” his claim, precluding it from federal review).

223. See Concerning the Vienna Convention on Consular Relations (Paraguay v. United States), 37 I.L.M. 810, 812
(Apr. 9, 1997) (regarding the application filed in the I.C.J for violating the Vienna Convention); see also Aceves,
supra note 32, at 519 (explaining that following the Fourth Circuit denial, Paraguay brought claim against the
United States in the ICJ); Karen A. Glassow, Note, What We Need To Know About Article 36 of the Consular
Convention, 6 NEW ENG. INT’L & COMP. L. ANN. 117, 123 (2000) (reiterating that Paraguay sought action
against the U.S. in the ICJ).
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tion.224 The ICJ requested that Virginia stay the execution of Mr. Breard pending its final deci-
sion in the case.225 Again, the execution continued as scheduled regardless of the ICJ’s
request.226

B. The Inter-American Court of Human Rights

Mexico sought an advisory opinion from the Inter-American Court of Human Rights in
1997 after two of its foreign nationals were executed in the United States.227 Mexico asked for
the court’s opinion on implications of Vienna Convention violations in death penalty cases.228

The court unanimously held that the provisions of Article 36 of the Vienna Convention “must
be recognized and counted among the minimum guarantees essential to providing foreign
nationals the opportunity to adequately prepare their defense and receive a fair trial.”229 The

224. See Concerning the Vienna Convention on Consular Relations (Paraguay v. United States), supra note 223, at 812
(listing the obligations that the Paraguay claimed the United States violated with respect to Mr. Breard’s arrest
and detainment in Arizona); see also A Commonwealth of Virginia Executes Paraguayan Despite ICJ Plea, INT’L
ENFORCEMENT L. REP., June 1998 (summarizing the arguments that Paraguay made to the ICJ and how the
obligatory breach by the U.S. affected the outcome of Mr. Breard’s case); Aceves, supra note 58, at 331 (restating
Paraguay’s argument before the ICJ that the United States continued to violate the Vienna Convention prior to
Mr. Breard’s execution). 

225. See Concerning the Vienna Convention on Consular Relations (Paraguay v. United States), supra note 223 (stating
the unanimous ICJ court opinion that Mr. Breard was not to be executed); see also Bieregu v. Ashcroft, 259 F.
Supp. 2d 342, 347 (D.N.J. 2003); United States v. Superville, 40 F. Supp. 2d 672, 676 (D.V.I. 1999) (noting
that Breard’s execution is an example of how a department of state effectively intervenes when faced with a
potential Vienna Convention violation). 

226. See Aceves, supra note 32, at 518 (noting that the United States ignored the International Court of Justice’s
order to prevent the execution of Angel Breard while his case was still pending); Richard J. Wilson & Jan Perlin,
The Inter-American Human Rights System: Activities During 1999 through October 2000, 16 AM. U. INT’L L.
REV. 315, 326 (2001) (stating that the United States executed Angel Breard despite the request to postpone the
execution by the International Court of Justice); see also Fleishman, supra note 16, at 389 (highlighting the reci-
procity concerns underlying violations of the Vienna Convention and the difficulty in enforcing its provisions).

227. See William J. Aceves, International Decision, The Right to Information on Consular Assistance in the Framework
of the Guarantees of the Due Process of Law, Advisory Opinion OC 16/99, 94 AM. J. INT’L L. 555, 555 (2000)
(finding that in death penalty cases, the failure to notify detained foreign nationals of their right to seek consular
assistance violates their right to be free from arbitrary deprivation of life); Rebecca Trail, Note, The Future of
Capital Punishment in the United States: Effects of the International Trend Towards Abolition of the Death Penalty,
26 SUFFOLK TRANSNAT’L L. REV. 105, 110–11 (2002) (addressing the concerns of Mexico with respect to
United States violations of the Vienna Convention in cases where their citizens are subject to the death penalty).
See generally O’Driscoll, supra note 11, at 334–35 (analyzing the application of the Vienna Convention in the
United States).

228. See A Time for Action, supra note 19 (noting that the failure of the United States to comply with provisions of the
Vienna Convention has prompted Mexico to seek an advisory opinion from the Inter-American Court of
Human Rights on the implications of Vienna Convention violations in death penalty cases); John Quigley,
International Law Weekend Proceedings: Procedural Limitations on Capital Punishment: The Case of Foreign
Nationals, 6 ILSA J. INT’L & COMP. L. 519, 520 (2000) (identifying the issues raised by Mexico to the Inter-
American Court of Human Rights). See generally Ruiz-Bravo, supra note 204, at 389 (listing the Inter-American
Court of Human Rights Advisory Opinion as an example of an international position aimed at restricting capital
punishment).

229. See A Time for Action, supra note 19 (finding that failure to notify a foreign detainee of his rights under the
Vienna Convention is a violation of due process in death penalty cases). See generally Uribe, supra note 201, at
405–06 (arguing that access to a consular representative is essential to the protection of the right to a fair trial).
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court also found that failing to observe a foreign national’s right to consular notification preju-
dices due process under law.230 Although the United States is a member of the Organization of
American States,231 the U.S. does not recognize the authority of the Inter-American court,
OAS’s judicial arm.232 In Advisory Opinion OC-16/99, the court stated that because the death
penalty is irreversible, states should ensure that the strictest and most rigorous enforcement of
judicial guarantees should be applied to prevent arbitrary loss of human life.233 The IACHR
has issued other opinions regarding executions of foreign nationals in the U.S. who were not
notified of their right to contact their consul office, but with no consequence.234

230. See A Time for Action, supra note 19 (addressing the Inter-American Court of Human Rights’ determination that
failure to observe a foreign national’s right to consular information is prejudicial to guarantees of due process).
See generally Bishop, supra note 105, at 33–34 (applying the notion that a foreign national is prejudiced when
not notified of his right to consular assistance to non-capital cases).

231. See Charter of the Organization of American States, Apr. 30, 1948, 2 U.S.T. 2394 (ratifying the Charter of the
Organization of American States). See generally Sarah H. Cleveland, Norm Internalization and U.S. Economic
Sanctions, 26 YALE J. INT’L L. 1, 29 (2001) (noting that the United States aggressively pursued development of
the Charter of the Organization of American States); J.M. Spectar, To Ban or Not to Ban an American Taliban,
39 CAL. W. L. REV. 263, 299 (2003) (stating that the United States has ratified the Charter of the Organization
of American States). 

232. See A Time for Action, supra note 19 (stating that the IACHR has expressed concern that frequent executions car-
ried out by the states, despite the fact the prisoners have proceedings pending before the IACHR, has caused
inability to effectively investigate and determine capital cases); see also Press Release, Inter-American Commis-
sion on Human Rights, Press Communique No. 17/00, (Nov. 13, 2000) (noting that the United States twice
did not respond to the IACHR’s calling to stay the execution of Miguel Flores, pending its review of Flores’ peti-
tion regarding an Article 36 violation) [hereinafter “IACHR Press Release”].

233. See Inter-American Court of Human Rights, Advisory Opinion OC—16/99 of Oct. 1, 1999, The Right to Infor-
mation on Consular Assistance in the Framework of the Guarantees of Due Process of Law (maintaining that the
imposition of capital punishment should be governed by the notion that no person should be arbitrarily
deprived of human life). See generally Jo M. Pasqualucci, Advisory Practice of the Inter-American Court of Human
Rights: Contributing to the Evolution of International Human Rights Law, 38 STAN. J. INT’L L. 241, 283 (2002)
(discussing the importance of timely responses to advisory opinion requests concerning death penalty cases).

234. See A Time for Action, supra note 19 (stating that the IACHR has expressed concern that frequent executions car-
ried out by the states, despite the fact the prisoners have proceedings pending before the IACHR, have caused
inability to effectively investigate and determine capital cases); see also IACHR Press Release, supra note 232 (not-
ing that the United States twice did not respond to the IACHR’s calling to stay the execution of Miguel Flores,
pending its review of Flores’ petition regarding an Article 36 violation).
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Carlos Santana and Cesar Fierro

Carlos Santana, a national of the Dominican Republic, was convicted and sentenced to
death in a Texas court.235 He was never notified of his rights under the Vienna Convention.236

Shortly before execution, his counsel realized the infraction and raised error.237 The court
denied the petition,238 and Mr. Santana was executed.239

Cesar Fierro, a Mexican national, was also convicted and sentenced to death in a Texas
court and never informed of his right to contact his consular office.240

In both cases, the defendants’ respective countries filed with the Inter-American Court of
Human Rights, which asked Texas to delay the executions pending the IACHR’s hearing of

235. See Santana v. Texas, 714 S.W.2d 1, 2 (Tex. Crim. App. 1986) (explaining that this case was an appeal from a
conviction for capital murder for which the assessed penalty was death); see also Shank & Quigley, supra note 36,
at 722 (noting that a Texas state court sentenced Carlos Santana to death for complicity in an armed robbery);
Santana v. Texas, 507 U.S. 1001, 1 (1993) (stating that an application for stay of execution for Carlos Santana,
a Dominican Republic foreign national, was denied).

236. See Shank & Quigley, supra note 36, at 723 (noting that Texas authorities did not at any time, during arrest or
trial, make Carlos Santana aware of his right to contact the Dominican Republic consulate); Individual Com-
plaint to the Inter-American Commission on Human Rights Against the United States of America on Behalf of
Carlos Santana, Case 11.130 at 6, Inter-Am. C.H.R. (Mar. 11, 1993) (stating complaint by Carlos Santana, that
he was not made aware of his right to contact the Dominican Republic consulate); see also Ronan Doherty, Note,
Foreign Affairs v. Federalism: How State Control of Criminal Law Implicates Federal Responsibility Under Interna-
tional Law, 82 VA. L. REV. 1281, 1319 (1996) (explaining that Carlos Santana’s lawyers challenged the state’s
failure to notify Santana of his right to consular access).

237. See Doherty, supra note 236, at 1319 (explaining that only after sentenced to death by a Texas jury, and shortly
before his execution, did Santana’s lawyers challenge the state’s failure to notify Santana of his consular access
rights); see also Shank & Quigley, supra note 36, at 723 (commenting that Santana’s attorneys did not realize
until shortly before his execution that he had been denied his rights to consular access); Springrose, supra note
26, at 197 (noting that Santana’s attorneys did not know of his consular rights and that they had been violated
until after he had been sentenced to death).

238. See Santana, 714 S.W.2d at 15 (noting that the court found the grounds of error raised by Santana to be without
merit); see also Santana v. Collins, 507 U.S. 981, 985 (1993) (denying Santana’s application for a stay of execu-
tion of sentence of death); Shank & Quigley, supra note 36, at 722–23 (explaining that after several unsuccessful
appeals, Carlos Santana was executed in 1993).

239. See Doherty, supra note 236, at 1320 (noting that after Texas authorities refused the Inter-American Commis-
sion on Human Rights’ request of a stay of execution, Carlos Santana was executed on Mar. 23, 1993); see also
Shank & Quigley, supra note 36, at 722–23 (indicating that after several unsuccessful appeals, Carlos Santana
was executed in 1993); Phil Hirshkorn, Decision on the death penalty would be historic, May 30, 2001, available at
<http://www.cnn.com/LAW/trials.and.cases/case.files/0012/embassy.bombing/trial.report/trial.report.06.08>
(reporting that Carlos Santana was executed in Texas in 1993 after being convicted of killing an armored truck
driver in 1981). 

240. See Fierro v. State, 706 S.W.2d 310, 311 (Tex. Crim. App. 1986) (affirming Cesar Fierro’s punishment of
death, assessed after a capital murder conviction); see also Kadish, supra note 14, at 612 (arguing that had Cesar
Fierro been notified of his consular rights, he may not have been convicted of capital murder based on his own
confession because he would not have had to fear for his family’s safety); Shank & Quigley, supra note 36, at 725
(noting that Cesar Fierro was not informed by El Paso police of his right to contact the Mexican consulate before
his subsequent conviction and sentencing of death).
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the case.241 The Texas Court of Criminal Appeals denied Mr. Fierro a new trial and character-
ized non-compliance with the Vienna Convention as harmless error.242

In both cases, there might have been a showing of prejudice.243 Mr. Santana’s attorney
provided no mitigating circumstances during trial.244 Shortly before Mr. Santana’s execution,
his family became aware of the situation and filed affidavits regarding his character, which
could have been submitted at trial.245 In Mr. Fierro’s case, the main evidence against him was
his confession.246 He only confessed after he was told his family was being held in a Mexican
jail known for its physical abuse to prisoners.247 Had he been able to contact his consular office

241. See Santana v. Texas, 714 S.W.2d 1, 15 (Tex. Crim. App. 1986) (noting that the court found the grounds of
error raised by Santana to be without merit); see also Fierro, 706 S.W.2d at 320 (affirming Cesar Fierro’s convic-
tion for capital murder by finding that there was sufficient evidence to support the jury’s verdict).

242. See High Court Won’t Hear Death Row Appeal, May 30, 2000, available at http://www.deathrow.at/polunsky/
inmates/fierro.html (reporting that the Texas Court of Criminal Appeals overturned the order for a new trial,
stating that although Fierro’s confession was coerced, it was harmless and his testimony was enough to convict);
see also Fierro, 706 S.W.2d at 316 (holding that Cesar Fierro’s confession was voluntary); Press Release, Jean Ter-
ranova, Mexican Faces Execution Despite Coerced Confession, available at http://venus.soci.niu.edu/~archives/
ABOLISH/nov97/0009.html (Nov. 3, 1997) (noting that a Texas appeals court refused to follow an El Paso
District court’s recommendation to order a new trial by creating a new harmless error rule to sidestep the gross
misconduct of the police).

243. See generally Aceves, supra note 227, at 562 (asserting that failure to comply with Article 36 of the Vienna Con-
vention has a prejudicial effect on foreign defendants); Hanna, supra note 46, at 165 (outlining the requirements
of the Vienna Convention that were established to avoid prejudice to defendants charged with crimes in foreign
countries); Kadish, supra note 14, at 606 (discussing the types of prejudice a foreign defendant might face when
not able to obtain consular assistance).

244. See generally Doherty, supra note 236, at 1319 (addressing the fact that Santana’s attorney failed to present miti-
gating circumstances that may have resulted in an unnecessarily severe sentence); Lisa R. Duffett, Note, Habeus
Corpus and Actual Innocence of the Death Sentence After Sawyer v. Whitley: Another Nail in the Coffin of State
Capital Defendants, 44 CASE W. RES. J. INT’L L. 121, 152 (1993) (discussing the effects of omitting mitigating
evidence in death penalty cases); Springrose, supra note 26, at 196–97 (noting there were a number of mitigating
circumstances in the Santana case that were not presented at trial).

245. See generally O’Driscoll, supra note 11, at 327–28 (suggesting that foreign defendants who communicate with
consular officials are more likely to receive a proper defense); Shank & Quigley, supra note 36, at 723 (noting
that a number of affidavits regarding Santana’s character could have been gathered and admitted at trial); Associ-
ated Press, Dominican Executed for Killing in Holdup, N.Y. TIMES, Mar. 24, 1993, at A14 (reporting that jurors
had not heard evidence that Santana lived in extreme poverty and had been abused as a child).

246. See Ex parte Fierro, 934 S.W.2d 370, 371 (Tex. Crim. App. 1996) (taking notice of Fierro’s claim that his con-
fession was coerced by the threat of harm to his family members who were held in a Mexican prison known for
abusive conditions); see also Shank & Quigley, supra note 36, at 725 (suggesting that Fierro’s confession was the
most critical piece of evidence at his trial). See generally Michael Hall, Death Isn’t Fair, TEX. MONTHLY, Dec.
2002, at 122 (asserting that Fierro’s confession was given only after threats against his family were made).

247. See Fierro, 706 S.W.2d at 315 (showing that the confession given by Cesar Fierro came very shortly after he was
told that his mother was in the custody of Juarez police). See generally Ken Armstrong & Steve Mills, Gatekeeper
Court Keeps Gate Shut; Justices Prove Reluctant to Nullify Cases, CHI. TRIB., June 12, 2000, at N1 (detailing the
conditions under which Fierro’s confession was coerced); Diane Jennings, Defendant Up Against Appeal Limit;
U.S. Courts Haven’t Considered Effect of Man’s Coerced Confession, DALLAS MORNING NEWS, Mar. 4, 2002, at
17A (offering support for the theory that Fierro’s confession was coerced).
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and verify whether this was true and, if so, to get assurance his family would not be harmed if
he did not confess, his case might have differed in its result.248

VI. Conclusion: Progress and Future Advancements

Conflicts seem to exist between the judicial and executive branches regarding the Vienna
Convention.249 Courts have not enforced compliance with the Vienna Convention or provided
remedies to defendants whose Vienna Convention rights were violated.250 On the other hand,
the State Department has undertaken actions to insure compliance with the Vienna Conven-
tion.251

The State Department’s main objective is to provide assistance for our citizens arrested
abroad.252 Our actions toward foreign nationals at home affects American citizens’ safety while

248. See Shank & Quigley, supra note 36, at 723–27 (suggesting that foreign nationals who have access to consular
assistance may prepare a better defense and suffer less severe consequences). See generally Scott Johnson, Lives on
the Line, NEWSWEEK, Aug. 19, 2002, at 32 (discussing the negative effects violations of Article 36 of the Vienna
Convention have on foreign defendants who could better defend themselves with consular assistance); Zeke
MacCormick, Cops Get Info on Notifying Foreigners’ Consuls, SAN ANTONIO EXPRESS-NEWS, Nov. 18, 1997, at
B1 (noting that adherence to the Vienna Convention is now promoted among state police after the detrimental
effects of past violations).

249. See Radlauer, supra note 156, at 505 (analyzing the judicial branch’s lack of deference to the executive branch in
cases involving the International Court of Justice); Christopher E. Van Der Waerden, Note, Death and Diplo-
macy: Paraguay v. United States and the Vienna Convention on Consular Relations, 45 WAYNE L. REV. 1631,
1641, 1648–50 (1999) (noting the conflict between the United States Department of State and Department of
Justice in Paraguay v. United States). See generally Jonathan I. Charney, The United States Constitution in Its
Third Century: Foreign Affairs: Distribution of Constitutional Authority: Judicial Deference in Foreign Relations, 83
AM. J. INT’L L. 805, 807 (1989) (examining the tension between the branches of the government when dealing
with disputes carrying foreign policy implications).

250. See United States v. Chapparo-Alcantara, 226 F.3d 616, 621–22 (7th Cir. 2000) (stating that defendant’s state-
ments would not be suppressed because such remedy was not prescribed by the Vienna Convention for interna-
tional violations). See generally United States v. Page, 232 F.3d 536, 541 (6th Cir. 2000) (holding that the
district court did not err in admitting statements appellant made to a federal agent when he was not informed of
his consular notification rights); Zavala v. State, 739 N.E.2d 135, 140–42 (Ind. Ct. App. 2000) (concluding
that fundamental error was not committed in failing to advise petitioner of his right to notify his consul, hence,
his due process rights were not violated).

251. See Pruett, 134 F.3d at 622 (Butzner, J., concurring) (commenting that the State Department has alerted the
states of the necessity to advise foreign nationals of their Vienna Convention rights, including the right to consu-
lar notification); see also Lombera-Camorlinga, 206 F.3d at 887 (en banc) (reporting that the State Department
has historically acted not only to enforce the Vienna Convention, but also to prevent future non-compliance).
See generally Superville, 40 F. Supp. 2d at 676 (finding that the State Department has taken steps to ensure
Vienna Convention compliance by state authorities).

252. See Department of State, Assistance to U.S. Citizens Arrested Abroad, at <http://travel.state.gov/arrest/html> (last
visited Sept. 25, 2003) (stating that providing assistance to American citizens arrested abroad is an “essential
task” of the Department of State); see also Adam E. Jacobs & Mark A. Berman, Rediscovering the Right to Consul,
151 N.J.L.J. 932, 932 (1998) (noting the United States State Department’s efforts in enforcing the Vienna Con-
vention when American citizens are arrested abroad). See generally Trainer, supra note 2, at 230 (noting the func-
tion of consuls in assisting citizens arrested abroad and the efforts of the United States in ensuring application of
the Vienna Convention to its citizens arrested abroad). 



46 New York International Law Review [Vol. 17 No. 1

abroad.253 To comply with the Vienna Convention the State Department has asked that offi-
cials notify foreign nationals of their Vienna Convention rights as quickly as possible, at least
within a few days.254 The State Department has asked state officials to refrain from executing
individuals who were not notified of their rights under the Vienna Convention until the ICJ
could rule whether the states violations of the Vienna Convention warranted a new trial.255

To enforce the Vienna Convention, it is clear that alleged violations must be raised in
state proceedings to prevent being barred by procedural default in federal courts.256

Ongoing U.S. violations of the Vienna Convention are probable despite the massive effort
of informing law enforcement of the treaty through the State Department manual.257 Courts
have agreed there is no real sanction or punishment for violation of a foreign national’s rights

253. See David Stout, Clemency Denied, Paraguayan Is Executed, N.Y. TIMES, Apr. 15, 1998, at A18 (describing Sec-
retary of State Madeleine Albright’s request to the state of Virginia to halt the execution of a Paraguayan
national, citing her fears for the safety of Americans abroad); Department of State, Assistance to U.S. Citizens
Arrested Abroad, available at <http://travel.state.gov/arrest.html> (last visited Sept. 28, 2003) (summarizing ser-
vices provided by U.S. consular officers to U.S. citizens arrested abroad and recognizing that absent a treaty, con-
sular “notification and access are based on comity and largely dependent on whether the two countries have
diplomatic relations”); see also Stein, supra note 196, at 502 (discussing the U.S. military’s attempt to rescue
American hostages in Iran and the effect that action had on the safety of the hostages).

254. See Department of State, supra note 14 (providing instructions and guidance relating to the arrest and detention
of foreign nationals); Memorandum from Robert P. Moore, Hopkins County Attorney, Commonwealth of
Kentucky, to All Law Enforcement Agencies of Hopkins County (Sept. 5, 2002) (indicating compliance proce-
dures regarding the arrest and detention of foreign nationals). 

255. See Superville, 40 F. Supp. 2d at 676 (discussing actions by the State Department to stress the importance of
honoring the Vienna Convention when state officials failed to inform foreign nationals of their right to contact
consular officials). See generally RESTATEMENT § 111 cmt. H (indicating that the United States may determine
whether an international agreement is to be self-executing or effective upon implementation by legislative, exec-
utive, or administrative action); Associated Press, A Plea to Spare Killer, N.Y. NEWSDAY, Apr. 15, 1998, at A24
(quoting a letter from Secretary Albright).

256. See Breard, 523 U.S. at 375–76 (holding that because petitioner did not assert his Vienna Convention claim in
state court, he could not raise the claim on federal habeas review); Murphy, 116 F.3d at 100 (finding that appel-
lant’s claim under the Vienna Convention was procedurally barred because it was not raised in state court); see
also Aceves, supra note 58, at 281 (synthesizing United States federal court decisions that barred claims raised
under the Vienna Convention because they were not raised in state court proceedings).

257. See Hanna, supra note 46, at 163–64 (stating the U.S. has failed to comply with the Vienna Convention’s obli-
gation to notify detained foreign nationals of their right to consular access); see also Luna & Sylvester, supra note
38, at 152 (asserting that the discrepancy between Miranda rights and Vienna Convention rights provides the
opportunity for violation of the rights of detained foreign nationals); Weinman, supra note 7, at 902 (explaining
how the recurring violations of the Vienna Convention show that simply training law enforcement officials is
not enough).
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under the Vienna Convention.258 The courts have progressed with allowing individuals to
make claims under a treaty, but further change must come from political forces.259 

In light of the current international climate, political forces are likely to restrict or main-
tain the current level of rights given to criminal defendants, especially regarding foreign nation-
als.260 The military tribunals are “ordered to ignore rights normally accorded to alien
defendants,”261 and are most likely going to affect non-citizen residents.262 The military tribu-
nals that President Bush has created give the government greater power to detain, investigate,
and prosecute people suspected of terrorism.263 Although the tribunals are limited to trying ter-

258. See United States v. Alvarado-Torres, 45 F. Supp. 2d 986, 994 (S.D. Cal. 1999) (stating that although violations
of the Convention trouble the court, the only consequence of violating a foreign national’s rights under the
Vienna Convention is that an apology is required from the violating nation); see also Hanna, supra note 46, at
177 (proclaiming that no remedy exists for situations in which Vienna Convention rights have been violated).
See generally Bishop, supra note 105, at 92 (acknowledging that no repercussions exist for violating the Vienna
Convention).

259. See Breard, 523 U.S. at 378 (noting that while the Executive Branch can exercise its authority over foreign rela-
tions when dealing with Vienna Convention violations, 42 U.S.C.S. § 1983 prevents the courts from hearing a
case brought by a consul general on behalf of a foreign country); see also Luna & Sylvester, supra note 38, at 189
(suggesting that changes to the remedies for violations of the Vienna Convention should come, if at all, through
the political branches rather than from the courts); Murphy, supra note 16, at 646–47 (stating that the Supreme
Court will decline to exercise original jurisdiction where a foreign government asserts a claim against a state
because the assertion by the foreign government is without support of the Vienna Convention and conflicts with
the Eleventh Amendment).

260. See Michael P. Scharf, Universal Jurisdiction: Myths, Realities and Prospects, Application of Treaty-Based Universal
Jurisdiction to Nationals of Non-Party States, 35 NEW ENG. L. REV. 363, 382 (2001) (presenting the idea that
even in the face of terrorism, it is necessary for member states to apply the Vienna Convention over rogue
nations); see also Michael N. Schmitt, The Sixteenth Waldemar A. Solf Lecture in International Law, 176 MIL. L.
REV. 364, 384 (2003) (noting the negative effects terrorism has had on international peace and security). See
generally James A.R. Nafziger, The Grave New World of Terrorism: A Lawyer’s View, 31 DENV. J. INT’L L. &
POL’Y 1, 2 (2002) (detailing the international legal and political landscape after the tragedies of Sept. 11, 2001).

261. See Doug Cassel, Justice: A Chilling Double Standard Turns U.S. Into Its Own Enemy, CHI. TRIB., Aug. 17, 2003,
at C1 (denouncing the military tribunal proceedings for the Guantanamo Bay detainees as unjust and unethical);
William Safire, Kangaroo Courts, N.Y. TIMES, Nov. 26, 2001, A17 (noting that accused terrorists are not
afforded traditional rights in the military tribunals established by President Bush since Sept. 11, 2001); see also
Matthew Hay Brown, Attorneys Spurn Military Tribunals: Concerns About Due Process Have Led Many Civilian
Lawyers Not to Participate, ORLANDO SENTINEL (Fla.), July 21, 2003, at A1 (describing civilian attorneys’ reluc-
tance to represent terror suspects, due to military tribunal rules that would greatly compromise the quality of
representation).

262. See generally 66 Fed. Reg. 57,833 (Nov. 13, 2001) (detailing President Bush’s military order for the detention,
treatment and trial of non-citizens in the war against terrorism); Anthony Lewis, Wake Up, America, N.Y.
TIMES, Nov. 30, 2001, at A27 (expressing the opinion that President Bush’s military order is overly broad and
impacts the life and liberty of citizens and non-citizens as a result); Matthew Purdy, Bush’s New Rules to Fight
Terror Transform the Legal Landscape, N.Y. TIMES, Nov. 25, 2001, at A1 (discussing a recent rule that grants the
government wide latitude to keep non-citizens in detention even if an immigration judge has ordered their free-
dom).

263. See Purdy, supra note 262, at A1 (debating post-September 11th policies under consideration by the Bush
administration to allow for the instigation of military tribunals to try suspected terrorists). See generally Patrick
Anidjar, Guantanamo Detainees Live in Legal Void, AGENCE FRANCE PRESSE, Sept. 10, 2003 (admonishing
Bush administration detention policies in Guantanamo Bay); Injustice in Guantanamo, N.Y. TIMES, Aug. 22,
2003, at A22 (discussing the plans for a military tribunal for detainees at Guantanamo Bay).
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rorist acts, the definition of terrorism has broadened after September 11, 2001, and has incor-
porated less-violent acts such as cyber and artistic terrorism.264 The State Department said in
2000 that a universal definition of terrorism has never been agreed upon, and differences in the
definition exist among federal agencies.265 The United States has yet to fully inform several
consulate offices about the names of foreign citizens whom the Department of Defense has
detained.266 Egyptian Foreign Minister Ahmed Maher has protested to Secretary of State Colin
Powell that his country has not been informed of the names of several Egyptian citizens or the
charges on which they are being held,267 although Secretary Powell has assured Mr. Maher that
the “Egyptians will be informed of their rights”268 and that “Egyptian diplomats will be given

264. See H.R. 3162, 107th Cong. (2001) (outlining the new definition of domestic terrorism under this recent bill
enacted to punish terrorist acts in the United States). See generally Louis Rene Beres, The Legal Meaning of Ter-
rorism for the Military Commander, 11 CONN. J. INT’L L. 1, 2 (1995) (focusing on the ways in which the defini-
tion of “terrorism” has become too broad and obscure); Amanda Onion, Tongue-Tied: How Language Became a
Struggle and May Change in Wake of Attacks (Oct. 10, 2001), available at <http://www.abcnews.com> (describ-
ing the ways in which some words have taken on new meanings after the Sept. 11th terrorist attacks). 

265. See Oliver Libaw, Defining Terrorism: Little Agreement on Where to Draw the Line (Oct. 11, 2001), available at
<http://www.abcnews.go.com/sections/us/DailyNews/strike_011011definingterror.html> (discussing that no
universal definition for terrorism has been accepted and even among U.S. governmental agencies, different defi-
nitions of terrorism are used); see also Laurie E. Ekstrand, Better Management Oversight and Internal Controls
Needed to Ensure Accuracy of Terrorism-Related Statistics, Gen. Acct. Off. Rep., No. GAO-03-266, Jan. 17, 2003
(explaining that the Federal Bureau of Investigation and the Executive Office for United States Attorneys each
utilize different criteria in classifying cases and convictions as terrorism-related); Jean-Marc Sorel, Some Questions
About the Definition of Terrorism and the Fight Against Its Financing, 14 EUR. J. INT’L L. 365, 365 (2003) (illus-
trating that although many international conventions have been agreed upon to deal with terrorism, the defini-
tion of terrorism in each is case-specific and no universal definition is apparent).

266. See United States ex rel. Madej v. Shomig, 223 F. Supp. 2d 968, 977–78 (citing an instance when the Polish
Consulate was not informed of the arrest of a Polish national in the United States); see also Hanna, supra note 46,
at 163–64 (addressing United States officials’ failure to notify consulate offices of foreign detainees as well as
inform foreign detainees of their rights to consular representation). See generally John R. Schmertz, Jr. & Mike
Meier, In Case of Mexican National Arrested on Drug Charges by U.S. Authorities Who Failed to Inform Mexican
Government as Required by Vienna Convention on Consular Relations, Ninth Circuit Sitting En Banc Rules that
Suppression of His Inculpatory Statements Is Not Appropriate Remedy, INT’L. L. UPDATE, Apr. 2000 (showing a cir-
cumstance where the United States failed to inform the Mexican government of a Mexican national’s arrest for
drug possession).

267. See John Donnelly & Wayne Washington, Diplomats Fault Lack of U.S. Notice on Many Detainees, BOSTON

GLOBE, Nov. 30, 2001, at A1 (discussing the U.S. receipt of protests from at least seven embassies, including
complaints from Egypt); David E. Sanger, A Nation Challenged: Civil Liberties; President Defends Military Tribu-
nals in Terrorist Cases, N.Y. TIMES, Nov. 30, 2001, at A1 (expressing Maher’s concern over the United States’
failure to disclose the names of, and charges against, detained Egyptian citizens); U.S. Implores Patience, Offers
Egypt Assurances Over Detainees in 9/11 Probe, AGENCE FRANCE PRESSE, Nov. 30, 2001 (quoting Maher’s dis-
satisfaction with the failure of the United States to provide the names, and charges against, Egyptian citizens
held in custody).

268. David E. Sanger, President Defends Secret Tribunals in Terrorist Cases, N.Y. TIMES, Nov. 30, 2001, at A1. See also
William Glaberson, A Nation Challenged: The Tribunals; Closer Look At New Plan For Trying Terrorists, N.Y.
TIMES, Nov. 15, 2001, at B6 (placing presidential authority in regard to military tribunals in the context of the
court’s processes during times of war). See generally William Glaberson, A Nation Challenged: The Legal Issues;
Groups Gird for Long Legal Fight on New Bush Anti-Terror Powers, N.Y. TIMES, Nov. 30, 2001, at A1 (describing
President Bush’s expansion of governmental powers to fight terrorism including suspension of the writ of habeas
corpus).
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access to the detainees.”269 Lebanon and Morocco consul offices are unsure how many of their
citizens the U.S. has detained,270 and Pakistani officials receive calls daily from relatives provid-
ing Pakistan with detainees’ names.271

Our implementation of the military tribunals may create a backlash against Americans
detained abroad and determine whether we obtain jurisdiction over suspected terrorists
obtained abroad.272 Spain has “balked” at turning over to U.S. military tribunals eight men it
has caught and charged with complicity in the September terrorist attacks,273 and European

269. See Naftali Bendavid & Bob Kemper, Visas Offered for Terror Tips: Non-Citizens Who Would Give Information
Would Get Benefits, CHI. TRIB., Nov. 30, 2001, at 1 (citing Maher’s concern that Egyptian detainees had not
been in contact with the Egyptian consul, and Powell’s assurance that he “would look into” the matter); see also
David Ziemer, Defendants Can’t Assert Vienna Convention, WIS. L.J., Feb. 26, 2003 (discussing recent United
States court decisions which have held that Article 36 of the Vienna Convention does not provide alien defen-
dants with an enforceable right to contact their foreign consulate). See generally Kadish, supra note 14, at 567
(recognizing that although Article 36 of the Vienna Convention grants alien detainees the right to contact the
consul of their native country, United States courts have held that the denial of this right does not automatically
render the criminal proceedings unfair).

270. See generally Christopher Drew & Adam Liptak, A Nation at War: The Detainees, N.Y. TIMES, Mar. 31, 2003, at
B15 (citing generally the post-September 11th policy of detention of Middle Eastern foreign nationals);
Amnesty International, Amnesty International's Concerns Regarding Post-September 11 Detentions in the USA
(2002), available at <http://web.amnesty.org/library/index/ENGAMR510442002> (addressing concerns over
the U.S. policy of detention without trial of Middle Eastern nationals suspected of terrorism); Central Vermont-
ers Working for Peace with Justice on a Nonviolent Path, Civil Liberties Update: Resolution Supporting Civil Lib-
erties, (1999), available at <http://www.april6vt.org/lobby/3.CivLib/acluupdate.html> (listing cases of Middle
Eastern nationals held or deported without due process).

271. See generally Natsu Taylor Saito, Will Force Trump Legality after September 11? American Jurisprudence Confronts
the Rule of Law, 17 GEO. IMMIGR. L.J. 1, 6–7 (2002) (describing how families found that their relatives had van-
ished after they were taken into custody in the United States); William Glaberson, A Frustrated A.C.L.U. Tries to
Guide Consulates Through a Thicket, N.Y. TIMES, Jan. 2, 2002, at A11 (outlining the efforts made by civil liber-
ties groups to protect foreign detainees); Sanger, supra note 268, at A1 (reporting President Bush’s defense of the
prosecution and detainment of foreigners suspected of engaging in terrorism).

272. See Jim Davis, A Cautionary Tale: Examining the Use of Military Tribunals by the United States in the Aftermath of
the September 11 Attacks in Light of Peru's History of Human Rights Abuses Resulting from Similar Measures, 31 GA.
J. INT’L & COMP. L. 423, 452 (2003) (discussing possible effects of U.S. tribunals on international relations);
Charles V. Pena, Blowback: The Unintended Consequences of Military Tribunals, 16 NOTRE DAME J.L. ETHICS

& PUB. POL’Y 119, 123 (2002) (analyzing the international consequences of military tribunals in the U.S). See
generally William W. Burke-White, A Community of Courts: Toward a System of International Criminal Law
Enforcement, 24 MICH. J. INT’L L. 1, 22 (2002) (describing the possible impacts of military tribunals on society).

273. See Sam Dillon & Donald G. McNeil, Jr., A Nation Challenged: The Legal Front; Spain Sets Hurdle For Extradi-
tions, N.Y. TIMES, Nov. 23, 2001, at A1 (announcing Spain’s unwillingness to try the eight men in a military tri-
bunal and the effect of this decision on similar European countries); see also Clyde Haberman, A Nation
Challenged—An Overview, N.Y. TIMES, Nov. 24, 2001, at B1 (reiterating Spain’s refusal to extradite the men by
military tribunals as President Bush requested unless Washington agrees to try suspects in a civilian court);
Safire, supra note 261, at A17 (stating Spain’s refusal to turn over the terrorist suspects involved in the Septem-
ber 11 attacks because the military tribunals ignore the rights usually given to alien defendants).
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Union member nations may refuse extradition of several suspects related to Al Qaeda.274 The
question has also been raised as to what defense the U.S. would have against China sentencing
an American to death in its military courts without the assistance of his or her own chosen
counsel.275 Because non-compliance with the Vienna Convention carries possibly serious con-
sequences for U.S. citizens abroad,276 the U.S. should make every effort to comply with this
international treaty.

274. See Marc Champion & John Carreyrou, Politics and Policy: European Tour by Ashcroft Starts Sourly, WALL ST. J.,
Dec. 13, 2001, at A18 (recognizing that France and the rest of the European Union have abolished the death
penalty and therefore refuse to extradite its citizens to countries where a death penalty sentence may be
imposed); Davis, supra note 272, at 454 (noting that member states of the European Union are refusing to extra-
dite suspected members of al Qaeda unless they receive assurance that capital punishment will not be used
against them in U.S. military tribunals). See generally Oren Gross, Chaos and Rules: Should Responses to Violent
Crises Always be Constitutional, 112 YALE L.J. 1011, 1016–17 (2003) (addressing the debates sparked by special
military tribunals authorized by President Bush to try aliens suspected to be involved in terrorist activities).

275. See Safire, supra note 261, at A17 (criticizing China’s denial of due process to defendants tried in the country).
But see Jennifer Trahan, Trying a Bin Laden and Others: Evaluating the Options for Terrorist Trials, HOUS. J.
INT’L L. 475, 494, 495 (2002) (arguing that the suggested use of military tribunals by the U.S. is just as wrong
as China denying a defendant of their constitutionally protected rights). However, President Bush cited the
Vienna Convention when he demanded consular visits for U.S. defendants who landed in China after a U.S. spy
plane made an emergency landing in China. Kim, supra note 14. 

276. See Superville, 40 F. Supp. 2d at 681 (acknowledging that violation of the treaty could lead countries to believe
that America does not take seriously its international obligations thus endangering Americans detained abroad);
see also Madej, 193 Ill. 2d at 410 (McMorrow, J., dissenting) (noting that the United States cannot expect that
its citizens will be afforded their rights under the Vienna Convention if the United States does not afford those
same international rights to foreign nationals in the United States); O’Driscoll, supra note 11, at 324 (stating
that the failure of the United States to abide by the obligations in the Vienna Convention may lead other nations
to disregard the convention as well, thus risking safety of Americans abroad).
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Alvarez-Machain v. United States: How Should the Ninth Circuit 
Determine Which Torts Are Actionable Under the Alien Tort 

Claims Act?

By Luciana Reali*

“We are firmly convinced, and we act on that conviction, that with nations as
with individuals, our interests soundly calculated will ever be found inseparable
from our moral duties.”1

Thomas Jefferson

Individual human rights protection has become a central focus of the international legal
community.2 How a state treats individuals, including its own citizens, is a matter of interna-
tional concern3 and a proper subject for regulation by international law.4 Traditionally, the
rights of individual citizens within a nation were generally beyond the scope of international

1. See Douglas J. Sylvester, International Law as Sword or Shield? Early American Foreign Policy and the Law of
Nations, 32 N.Y.U. J. INT’L L. & POL. 1, 68 (1999) (quoting Thomas Jefferson’s statement in regard to the obli-
gations of nations to each other); see also Louis Rene Beres, Israel After Fifty: The Oslo Agreements, International
Law and National Survival, 14 CONN. J. INT’L L. 27, 47 (1999) (discussing Thomas Jefferson’s theories on inter-
national relations); Richard Falk, Re-framing International Law for the 21st Century: Re-framing the Legal Agenda
of World Order in the Course of a Turbulent Century, 9 TRANSNAT’L L. & CONTEMP. PROBS. 451, 453 (1999)
(referring to the philosophy of Thomas Jefferson as deeply rooted in American history).

2. Alien Tort Claims Act, 28 U.S.C. § 1350 (conferring federal subject-matter jurisdiction to United States courts
when the following three conditions are satisfied: (1) an alien sues (2) for a tort (3) committed in violation of the
law of nations or international law). See also Joy K. Fausey, Does the United Nations’ Use of Collective Sanctions to
Protect Human Rights Violate its Own Human Rights Standards?, 10 CONN. J. INT’L L. 193, 196 (1994) (discuss-
ing the effects of growing individual rights in international law); Elizabeth E. Ruddick, The Construing Con-
straint of Sovereignty: International Law, International Protection, and the Internally Displaced, 77. B.U. L. REV.
429, 480 (1997) (noting the growth of individual rights in international law).

3. See Diane Marie Amann, A Whipsaw Cuts Both Ways: The Privilege Against Self-Incrimination in an International
Context, 45 UCLA L. REV. 1201, 1248 (1998) (noting individual liability to the international community for
certain crimes); see also Beth Ann Isenberg, Genocide, Rape, and Crimes Against Humanity: An Affirmation of Indi-
vidual Accountability in the Former Yugoslavia in the Karadzic Actions, 60 ALB. L. REV. 1051, 1054 (1997) (stating
that individual rights and duties have been incorporated into a growing number of international agreements);
Beth Stephens, Human Rights & Civil Wrongs at Home and Abroad: Old Problems and New Paradigms: Conceptu-
alizing Violence Under International Law: Do Tort Remedies Fit the Crime?, 60 ALB. L. REV. 579,  580–81 (1997)
(discussing how a state’s failure to punish certain activities may result in violations of international law).

4. See RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE U.S. § 102 cmt. c (1987); see also U.N.
Charter, art. 55, para. c, which provides express acknowledgement by states of their obligations to uphold human
rights; Sherylynn Fiandaca, In Vitro Fertilization and Embryos: The Need for International Guidelines, 8 ALB. L.J.
SCI. & TECH. 337, 395 (1998) (discussing the rights of individuals protected by the United Nations Charter);
Stephen H. Legomsky, The Institute for Global Legal Studies Inaugural Colloquium: The U.N. and the Protection of
Human Rights, 5 WASH. U. J.L. & POL’Y 7, 8 (2001) (commenting on the goal of the United Nations charter in
protecting individual rights).

* Candidate for J.D., St. John's University School of Law, 2005; B.A., University of Notre Dame, 2002. A spe-
cial thanks to Anthony J. Colleluori for his valuable insight in the conception of this article and for the gift of
his steadfast guidance, wisdom, and support.
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law.5 However, after World War II, the existence of the United Nations and other institutional
structures has fostered an international network, in which states experience a heightened sense
of opinio juris (a state’s internal sense of legal obligation),6 and with this, an increased sense of
moral obligation to follow trends in international lawmaking.7 Yet nations often experience a
conflict between balancing the goals of the international community with their own foreign
policy interests.8 This tension is apparent in the United States District Courts’ attempts to
define a workable standard for violations of the law of nations under the Alien Tort Claims Act
(ATCA).9 The courts’ interpretation of the statute has been streamlined over the course of

5. See Paul H. Brietzke, Insurgents in the “New International Law”, 13 WIS. INT’L L.J. 1, 29 n.62 (1994) (acknowl-
edging that international law, historically, did not address individual rights); see also Joshua Ratner, Back to the
Future: Why a Return to the Approach of the Filartiga Court is Essential to Preserve the Legitimacy and Potential of the
Alien Tort Claims Act, 35 COLUM. J.L. & SOC. PROBS. 83, 89 (2002) (stating that prior to World War II, indi-
vidual rights were left to the individual states). See generally Louis Henkin, Notes From the President, AM. SOC’Y
OF INT’L L. NEWSLETTER (The American Society of International Law) (Jan. 1994) (discussing the primitive
nature of international law during the early twentieth century).

6. See Jeffrey M. Blum & Ralph G. Steinhardt, Federal Jurisdiction over International Human Rights Claims: The
Alien Tort Claims Act After Filartiga v. Pena-Irala, 22 HARV. INT’L L.J. 53, 88 (1981) (explaining that while indi-
vidual officials are not liable under the Alien Tort Claims Act, international sanctions may be imposed against
the state); see also Alexander Orakhelashvili, The Position of the Individual in International Law, 31 CAL. W. INT’L
L.J. 241, 241 (2001) (discussing the increased importance of human rights in the international community). See
generally Anthea Elizabeth Roberts, Traditional and Modern Approaches to Customary International Law: A Recon-
ciliation, 95 AM. J. INT’L L. 757, 785 (2001) (noting that changes in national customs have resulted from the
recognition of human rights in international law).

7. See generally Robert Anderson IV, “Ascertained in a Different Way”: The Treaty Power at the Crossroads of Contract,
Compact, and Constitution, 69 GEO. WASH. L. REV. 189, 236 (2001) (discussing the practice of the United
States in adhering to human-rights treaties); Harold Hongju Koh, Why Do Nations Obey International Law?, 106
YALE L.J. 2599, 2603–04 (1997) (discussing the modern trends of international law); Amy McFarlane, Between
Empire and Community: The United States and Multilateralism 2001-2003: A Mid-Term Assessment: In the Business
of Development: Development Policy in the First Two Years of the Bush Administration, 21 BERKELEY J. INT’L L.
521, 524 (2003) (discussing the common international goal of balancing economic and environmental priorities).

8. See Adam M. Mycyk, United States Fair Employment Law in the Transnational Employment Arena: The Case for the
Extraterritorial Application of Title VII of the Civil Rights Act of 1964, 39 CATH. U. L. REV. 1109, 1131 (1990)
(noting the potential for a conflict to exist when the laws of a foreign nation require a global corporation to
engage in activity that is considered discriminatory in the United States); see also Jody Daniel Newman, Exchange
Controls and Foreign Loan Defaults: Force Majeure as an Alternative Defense, 71 IOWA L. REV. 1499, 1514–15
(1986) (stating the conflict of international goals that arises from varying interpretations of international agree-
ments). See generally Capt. Benjamin P. Dean, Self-Determination and U.S. Support of Insurgents: A Policy-Analysis
Model, 122 MIL. L. REV. 149, 187 (1988) (discussing the impact of international law on the foreign policy mak-
ers of the United States).

9. See, e.g., Flores v. Southern Peru Copper Corp., 343 F.3d 140, 154 (2d Cir. 2003) (holding that, in order to state
a claim under the Alien Tort Claims Act, plaintiff must allege either a violation of a United States treaty or a rule
of customary international law); see also Hilao v. Estate of Marcos, 25 F.3d 1467, 1475 (9th Cir. 1994) (noting
the ambiguous nature of the Alien Tort Claims Act). See generally Isenberg, supra note 3, at 1060 (discussing the
problems associated with filing a claim under the Alien Tort Claims Act).
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time.10 It appears that the United States Court of Appeals for the Ninth Circuit has favored the
interests of United States foreign policy over the moralistic goals of the international commu-
nity.11 Recently, however, the Ninth Circuit reversed this trend when it held in Alvarez-
Machain v. United States12 that “the unilateral, nonconsensual, extraterritorial arrest and deten-
tion of Alvarez were arbitrary and in violation of the law of nations under the Alien Tort
Claims Act,”13 and that Alvarez could seek a remedy in federal court pursuant to the ATCA
and the Federal Tort Claims Act (FTCA)14 for violations of the law of nations.15 

10. See, e.g., Xuncax v. Gramajo, 886 F. Supp. 162, 179 (D. Mass. 1995) (reporting that a majority of courts have
read the Alien Tort Claims Act broadly, thereby allowing a federal cause of action where abuses of the Act can be
shown); see also Jeffrey Rabkin, Note, Universal Justice: The Role of Federal Courts in International Civil Litigation,
95 COLUM. L. REV. 2120, 1227–28 (1995) (emphasizing that courts must interpret these laws not as originally
intended, but in the manner in which they have “evolved”). See generally Michael Dwayne Pettyjohn, “Bring me
your tired, your poor, your egregious torts yearning to see green”: The Alien Tort Statute, 10 TULSA J. COMP. & INT’L
L. 513, 513 (2003) (assessing the Alien Tort Claims statute and its development in the federal courts).

11. See Martinez v. Los Angeles, 141 F.3d 1375, 1384 (9th Cir. 1998) (reading the Alien Tort Claims Act narrowly,
the court found no direct and clear violation of international law); Siderman de Blake v. Republic of Argentina,
965 F.2d 699, 712 (9th Cir. 1992) (holding that the proper place for adjudication for this matter was in an inter-
national forum addressing human rights, not a federal court of the United States of America). See generally Will-
iam S. Dodge, Which Torts in Violation of the Law of Nations?, 24 HASTINGS INT’L & COMP. L. REV. 351, 356–
61 (2001) (illustrating how the Ninth Circuit narrowly interprets the Alien Tort Claims Act to pertain only to
those torts which are “universal, definable, and obligatory”).

12. Alvarez-Machain v. United States, 331 F.3d 604, 615 (9th Cir. 2003) (acknowledging that although cases of this
kind touch upon international and political issues, a statutory tort claim is valid and should be recognized). See
also Bruce Zagaris, U.S. Appellate Court Affirms Right to Bring Alien Tort Claim against Kidnappers & U.S., INT’L
ENFORCEMENT L. REP., vol. 19, no. 8 (Aug. 2003) (reviewing the court’s rationale in the case of Alvarez-
Machain v. United States). See generally Ian J. Platt, Case Comment, International Law—All Nations Beware:
United States Extradition Treaty with Mexico Does Not Prohibit Forcible Abductions, 27 SUFFOLK U. L. REV. 271,
273 (1993) (detailing the earlier history of the Alvarez litigation). 

13. Alvarez-Machain, 331 F.3d at 620. See In long-pending case involving transborder abduction of Mexican citizen by
DEA agents, Ninth Circuit, sitting en banc, held that abduction itself did not breach "law of nations" under Alien Tort
Claims Act but that unlawful arrest and detention did and that Federal Tort Claims Act also provided a remedy
against U.S., INT’L L. UPDATE, vol. 9, no. 6 (June 2003) (analyzing the decade-long litigation of Alvarez-
Machain and the Ninth Circuit’s latest holding allowing a claim under the Alien Tort Claims Act). See generally
Ninth Circuit rules that ATCA covers most claims in suit against U.S. company by villages from Myanmar alleging
they had suffered atrocities at hands of Myanmar Military aided and abetted by U.S. company during construction of
gas pipeline, INT’L L. UPDATE, vol. 8, no. 9 (Sept. 2002) (detailing how the Ninth Circuit Court has analyzed
analogous cases involving the Alien Tort Claims Act and the “law of nations”).

14. 28 U.S.C.S. § 1350. See 28 U.S.C.S. § 2671 et seq.; Alvarez-Machain, 331 F.3d at 638 (defining the Federal Tort
Claims Act and its exceptions). See generally Rebecca L. Andrews, Notes & Comments, So the Army Hired An Ax-
Murderer: The Assault and Battery Exception to the Federal Tort Claims Act Does Not Bar Suits For Negligent Hiring,
Retention and Supervision, 78 WASH. L. REV. 161, 166–69 (2003) (assessing the Federal Tort Claims Act and the
legislative history behind it).

15. See Alvarez-Machain, 331 F.3d at 612–13 (clarifying how the “law of nations” should be categorized when read-
ing the Alien Tort Claims Act); Michelle M. Kundemueller, Note, The Application of Customary International
Law in the U.S. Courts: Custom, Convention, or Pseudolegislation, 28 J. LEGIS. 359, 359 (2002) (presenting the
many court definitions and uses of the term “law of nations”). See generally Anne-Marie Burley, The Alien Tort
Statute and the Judiciary Act of 1789: A Badge of Honor, 83 AM. J. INT’L L. 461, 461 (1989) (detailing the con-
ception of the Alien Tort Claims Act and its development in the courts).
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In 1990, Mexican civilians acting on behalf of the United States Drug Enforcement
Agency (DEA) kidnapped Dr. Humberto Alvarez-Machain from his office in Mexico and
brought him to the United States to stand trial on criminal charges.16 The United States did
not make an extradition request to the Mexican government to take custody of Alvarez17 and
failed to involve the Mexican judiciary or any Mexican law enforcement officials in his arrest.18

Alvarez moved to dismiss the indictment.19 He argued that his arrest violated the United
States-Mexico Extradition Treaty.20 The District Court and the Ninth Circuit upheld Alvarez’s

16. See Alvarez-Machain, 331 F.3d at 609 (establishing the facts that gave rise to Alvarez’s cause of action); see also
Bail is Set for Mexican In Drug Agent’s Death, N.Y. TIMES, Dec. 18, 1991, at A26 (reporting on the facts of Dr.
Alvarez’s indictment); Editorial, Yes, Prosecute the Torture Doctor, N.Y. TIMES, June 13, 1990, at A30 (presenting
the kidnapping of Dr. Alvarez and the disregard of international law in a positive light).

17. See Alvarez-Machain, 331 F.3d at 608 (noting that the kidnapping of Dr. Alvarez took place without the United
States requesting his extradition); Mexican Can Sue U.S., N.Y. TIMES, Feb. 23, 1997, at 8 (recognizing how U.S.
drug enforcement officials resorted to kidnapping a suspect when extradition was not possible); U.S. Appeals
Order to Return Suspect to Mexico, N.Y. TIMES, Aug. 18, 1990, at 9 (stating that a California judge ruled that the
U.S. had violated its extradition treaty with Mexico). 

18. See Alvarez-Machain, 331 F.3d at 608 (noting that U.S. officials set into motion the kidnapping of Dr. Alvarez
without informing the Mexican government); Philip Shenon, U.S. Says It Won’t Return Mexican Doctor Linked to
Drug Killing, N.Y. TIMES, Apr. 21, 1990, at 3 (detailing Mexico’s response to being uninformed in the abduction
of Alvarez). See generally Irvin Molotsky, Physician From Mexico Arrested in ’85 Slaying of U.S. Drug, N.Y. TIMES,
Apr. 16, 1990, at 2 (commenting on how the United States’ failure to work with the Mexican government on the
extradition of Alvarez has led to a strained relationship between the nations).

19. See Alvarez-Machain, 331 F.3d at 608 (noting that Alvarez’s motion to dismiss was for lack of personal jurisdic-
tion and outrageous government conduct); see also Aimee Lee, Comment, United States v. Alvarez-Machain: The
Deleterious Ramifications of Illegal Abductions, 17 FORDHAM INT’L L.J. 126, 168–69 (1993) (stating that Alvarez-
Machain’s motion to dismiss was based on four theories: deprivation of his Fifth Amendment due process rights,
an arrest in violation of the U.S.-Mexico Extradition Treaty, an arrest in violation of both the Charters of the
United Nations and the Organization of the American States, and an urging of the court to dismiss the indict-
ment in accordance with its supervisory powers); Jonathan A. Lonner, Supreme Court Review: Official Govern-
ment Abductions in the Presence of Extradition Treaties: United States v. Alvarez-Machain, 112 S. Ct. 2188 (1992),
83 J. CRIM. L. CRIMINOLOGY 998, 999 (1993) (discussing that Alvarez’s motion to dismiss was made on the
grounds that the abduction constituted outrageous government conduct violating due process).

20. See Alvarez-Machain, 331 F.3d at 609 (stating that the motion for dismissal was based on Alvarez’s assertion that
his arrest violated the United States-Mexico Extradition Treaty); see also Edward D. Re, The Universal Declaration
of Human Rights: Effective Remedies and the Domestic Courts, 33 CAL. W. INT’L. L.J. 137, 147 (2003) (citing Jus-
tice Blackmun’s dissent in arguing that transborder kidnapping violates the spirit and purpose of the extradition
treaty and handicaps territorial integrity, individual liberty and prevention of international conflict); Amy K.
Rehm, International Law: The Supreme Court Rules on Government Authorized Abduction—United States v. Alva-
rez-Machain, 18 U. DAYTON L. REV. 889, 893 (1993) (noting the Mexican Embassy’s demands to the U.S. State
Department for the return of Alvarez-Machain on the grounds that the abduction violated the United States-
Mexico Extradition Treaty).
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claim,21 but the Supreme Court reversed, holding that Alvarez’s arrest did not violate the
United States-Mexico Extradition Treaty22 and concluding that a U.S. court retained its power
to try a person for a crime even where the person was brought within the court’s jurisdiction by
forcible abduction.23 However, the Supreme Court mentioned in dicta that Alvarez’s abduction
might have violated general international law principles.24 After the Supreme Court ruling, the
case proceeded to trial and Alvarez was acquitted of the criminal charges.25

21. See Alvarez-Machain, 331 F.3d at 644–45 (denying Alvarez-Machain’s motion to dismiss for outrageous govern-
ment conduct but finding that the United States violated the extradition treaty with Mexico by unilaterally
abducting Alvarez-Machain from his country); see also Douglas J. Sylvester, Comment, Customary International
Law, Forcible Abductions, and America’s Return to the “Savage State”, 42 BUFF. L. REV. 555, 560–61 (1994) (citing
the Ninth Circuit’s affirmation of the District Court decision that Alvarez-Machain’s abduction was a clear viola-
tion of the United States-Mexico Extradition Treaty); Linda C. Ward, Forcible Abduction Made Fashionable:
United States v. Alvarez-Machain’s Extension of the Ker-Frisbie Doctrine, 47 ARK. L. REV. 477, 480–81 (1994)
(noting the District Court’s holding that due to DEA involvement in Alvarez-Machain’s abduction and Mexico’s
timely protests, the extradition treaty was violated).

22. See United States v. Alvarez-Machain, 504 U.S. 655, 669–70 (1992) (holding Alvarez-Machain’s abduction was
not a violation of the Extradition Treaty between the United States and Mexico); see also Jeffrey J. Carlisle, Com-
ment, Extradition of Government Agents as a Municipal Law Remedy for State-Sponsored Kidnapping, 81 CAL. L.
REV. 1541, 1550–51 (1993) (noting the Supreme Court’s determination that there was no explicit prohibition of
abduction in the treaty and there was no indication that extradition was an exclusive process); Michelle D.
Gouin, United States v. Alvarez-Machain: Waltzing with the Political Question Doctrine, 26 CONN. L. REV. 759,
759–60 (1994) (detailing the Supreme Court’s reversal of the district court and the Court of Appeals on the
grounds that a defendant does not acquire a defense to the jurisdiction of United States courts under the extradi-
tion treaty).

23. See Alvarez-Machain, 504 U.S. at 661–62 (stating that forcible abduction does not impair a court’s power to try
a criminal charge because due process is satisfied when the party in question is made aware of the charges against
him and a fair trial is conducted with proper constitutional procedural safeguards); Malvina Halberstam, Inter-
national Kidnapping: In Defense of the Supreme Court Decision in Alvarez-Machain, 86 AM. J. INT’L. L. 736, 736
(1992) (noting the Supreme Court’s holding sustaining jurisdiction of a U.S. court to try a Mexican national
although his presence was obtained through abduction); Linda C. Ward, Forcible Abduction Made Fashionable:
United States v. Alvarez-Machain’s Extension of the Ker-Frisbie Doctrine, 47 ARK. L. REV. 477, 477–78 (1994)
(discussing the Supreme Court’s reliance on the Ker-Frisbie doctrine in holding that a U.S. district court had
jurisdiction to try a criminal defendant who had been abducted by the United States).

24. See Alvarez-Machain, 504 U.S. at 669 (noting that the abduction may be correctly categorized as shocking, and
may be a violation of general principles of international law); see also Bradley Thrush, Comment, United States’
Sanctioned Kidnappings Abroad: Can the United States Restore International Confidence in its Extradition Treaties?,
11 ARIZ. J. INT’L & COMP. L. 181, 186–87 (1994) (citing the Mexican government’s argument that Alvarez-
Machain’s abduction violated customs of international law essential to relations between sovereign nations);
Mark S. Zaid, United States Faces Charges of State-Sponsored Kidnapping Before the Inter-American Commission on
Human Rights, INT’L ENFORCEMENT L. REP., Aug. 1995 (announcing that on August 15, 1992, the Inter-
American Juridical Committee unanimously recognized that the U.S. had violated general principles of interna-
tional law in the decision in United States v. Alvarez-Machain).

25. See Alvarez-Machain, 331 F.3d at 610 (discussing Alvarez-Machain’s 1992 trial subsequent to the Supreme Court
ruling where he was acquitted due to the government’s failure to produce sufficient evidence to sustain a guilty
verdict); see also Martin A. Rogoff, Interpretation of International Agreements By Domestic Courts and the Politics of
International Treaty Relations: Reflections on Some Recent Decisions of the United States Supreme Court, 11 AM. U.
J. INT’L L. & POL’Y 559, 680 (1996) (noting after the Supreme Court’s decision, Alvarez-Machain was acquitted
and returned to Mexico); Patrick J. McDonnell, Doctor Kidnapped by DEA Files $20-Million Claim, L.A. TIMES,
July 10, 1993, at A21 (reporting that the federal judge who dismissed the criminal charges against Alvarez-
Machain in December called the government’s case “wild speculation”).
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In 1993, Alvarez sued the Mexican civilians who aided in his abduction and the United
States.26 The district court entered judgment for Alvarez against Sosa, the leader of the Mexi-
can civilians, under the ATCA for kidnapping and arbitrary detention.27 The court held that
state-sponsored, cross-border abductions and arbitrary detention violated customary interna-
tional law.28 

Alvarez-Machain v. United States came to the Ninth Circuit on appeal from the district
court.29 In this case, Alvarez argued that he was entitled to a remedy under the ATCA. His two
claims were as follows: (1) that state-sponsored abduction within the territory of another state
without its consent is a violation of the international law of sovereignty and the customary
norms of international human rights law;30 and (2) that his seizure and confinement violated
the customary norm against arbitrary arrest and detention.31 

26. See Alvarez-Machain v. United States, 107 F.3d 696, 698 (9th Cir. 1996) (stating that upon Alvarez’s return to
Mexico, he filed a civil action against the United States and its agents, asserting constitutional rights violations as
well as various tort claims); see also Sean D. Murphy, Contemporary Practice of the United States Relating to Inter-
national Law, 93 AM. J. INT’L L. 879, 893–94 (1999) (noting Alvarez-Machain’s suit against Francisco Sosa, a
contractor hired by the United States to abduct Alvarez-Machain, was brought under the Alien Tort Claims Act);
Abducted Physician Sues U.S., WASH. POST, July 10, 1993, at A2 (reporting that Alvarez-Machain filed suit
against the Drug Enforcement Administration and a $20 million damages claim against the Department of Justice).

27. See Alvarez-Machain v. United States, 266 F.3d 1045, 1049 (9th Cir. 2001) (stating the district court, on sum-
mary judgment, found against Sosa for kidnapping and arbitrary detention under the Alien Tort Claims Act); see
also Marcia Coyle, 9th Circuit Spurns U.S. Over Alien Tort Claims; A Big Unocal Case is Still to Be Argued, NAT’L
L. J., June 9, 2003, at P1 (reporting the Ninth Circuit affirmed the judgment against Sosa for the unilateral,
nonconsensual and extraterritorial abduction of Alvarez-Machain which was in violation of the law of nations
under the Alien Tort Claims Act); Bruce Zagaris, U.S. Appellate Court Gives Victory to International Human
Rights on Mexican Abduction, INT’L ENFORCEMENT L. REP., Dec. 2001 (noting the district court’s judgment
against Sosa for violations of the Alien Tort Claims Act).

28. See Alvarez-Machain, 266 F. 3d at 1049 (noting the district court’s finding of a claim for relief against Sosa on
two grounds: state-sponsored abduction within another country without that country’s consent violates interna-
tional laws of sovereignty, and state-sponsored abduction violates customary international human rights law); see
also Ninth Circuit Upholds Liability of United States Under FTCA and ATCA Liability Mexican Who, Upon Orders
of U.S. Drug Enforcement Agency, Abducted Mexican National to United States, INT’L L. UPDATE, Sept. 2001
(reporting the Ninth Circuit decision affirming the District Court’s holding that Alvarez-Machain’s abduction
was in violation of customary international law); William J. Aceves, The Legality of Transborder Abductions: A
Study of United States v. Alvarez-Machain, 3 SW. J. L. & TRADE AM. 101, 143 (1996) (stating that transborder
abductions are viewed by most countries as a violation of customary international law).

29. See Alvarez-Machain, 331 F.3d at 611 (referencing the procedural history in the Central District of California);
see also Alvarez-Machain, 266 F.3d at 1061 (acknowledging that the Ninth Circuit Court of Appeals affirmed the
district court’s decision, ordering Alvarez-Machain’s return to Mexico); Alfred Paul LeBlanc, Jr., United States v.
Alvarez-Machain and the Status of International Law in American Courts, 53 LA. L. REV. 1411, 1421 (1993) (not-
ing procedural history in regard to Alvarez-Machain v. United States in the United States District Court for the
Central District of California).

30. See Alvarez-Machain, 331 F.3d at 614; see also Paul Mitchell, English-Speaking Justice: Evolving Responses to Tran-
snational Forcible Abduction After Alvarez-Machain, 29 CORNELL INT’L L.J. 383, 405 (1996) (referring to the
Ninth Circuit’s findings regarding the United States’ responsibility for the abduction of Alvarez-Machain, and
Mexico’s lack of consent to the abduction); Sylvester, supra note 21, at 560–61 (discussing Alvarez-Machain’s
claim in the Ninth Circuit that his forcible abduction was a violation of the extradition treaty between Mexico
and the United States).

31. See Alvarez-Machain, 331 F.3d at 614; see also Murphy, supra note 26, at 894 (analyzing Alvarez-Machain’s claim
in the Ninth Circuit that his arbitrary arrest and detainment violated international law); John Quigley, Criminal
Law and Human Rights: Implications of the United States Ratification of the International Covenant on Civil and
Political Rights, 6 HARV. HUM. RTS. J. 59, 81 (1993) (discussing Alvarez-Machain’s claim of arbitrary arrest and
detention).
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Writing for a sharply divided court,32 Judge McKeown explained that there was no clear
and universally recognized norm prohibiting transborder abduction under customary interna-
tional law.33 Regarding the second basis for a violation of international law, however, the Ninth
Circuit found that the arbitrary arrest and detention of Alvarez was prohibited under a recog-
nized customary norm,34 as reflected in international treaties and numerous national constitu-
tions.35

In Judge Fisher’s concurrence, he suggested that the conclusion that Alvarez’s arrest and
detention were arbitrary should be based on the fact that they were conducted without lawful
authority.36 Conversely, in dissent, Justice O’Scannlain argued that the majority’s decision will
have dangerous ramifications in that it will allow a foreign national criminal to sue our govern-

32. See Alvarez-Machain, 331 F.3d at 642–45 (the court was divided by a 6-5 vote); see also Bob Egelko, Mexican
Kidnapped for DEA Can Bring Suit Against U.S., S.F. CHRON., June 4, 2003, at A2 (referring to the 6-5 ruling by
the Ninth Circuit Court of Appeals in San Francisco); Henry Weinstein, Mexican Abductee Wins Right to Seek
Damages; Appeals Court Sides With Doctor Kidnapped in 1990 on DEA Orders and Later Acquitted, L.A. TIMES,
June 4, 2003, at Metro 1 (noting the 6-5 ruling by the Ninth Circuit Court of Appeals).

33. See Alvarez-Machain, 331 F.3d at 619 (indicating that an analysis of international authorities and literature
reveals no clear, binding obligation for the United States or its agents to abstain from transborder kidnapping);
see also Mary Alice Kovac, Apprehension of War Crimes Indictees: Should the United Nations’ Courts Outsource Pri-
vate Actors to Catch Them?, 51 CATH. U. L. REV. 619, 635 (2002) (reiterating that the extradition treaty between
Mexico and the United States did not explicitly prohibit international abductions). See generally Filartiga v.
Norberto, 630 F.2d 876, 888 (2d Cir. 1980) (asserting that recognized international law is effective only when
nations of the world have shown that the wrong in question is of mutual concern by entering into express inter-
national accords).

34. See Alvarez-Machain, 331 F.3d at 620 (holding that a clear and universally acknowledged custom exists, which
prohibits arbitrary arrest and detention); see also Mark Brkljaic, The Dangers of State Sponsored and Court Ratified
Abduction, 5 D.C. L. J. INT’L L. & PRAC. 117, 121 (1996) (describing due process and human rights under
international law, including the protection against arbitrary arrest and detention). See generally Timothy D.
Rudy, Did We Treaty Away Ker-Frisbie?, 26 ST. MARY’S L.J. 791, 800 (1995) (defining international law as deriv-
ing from treaties, conventions, customary international law, publicists’ writings, and principles adhered to by civ-
ilized nations).

35. See, e.g., Alvarez-Machain, 331 F.3d at 620 (explaining that the prohibition against arbitrary arrest and detention
is supported by multiple human rights documents and is codified in at least 119 national constitutions); John
Quigley, Our Men in Guadalajara and the Abduction of Suspects Abroad: A Comment on United States v. Alvarez-
Machain, 68 NOTRE DAME L. REV. 723, 737 (1993) (referring to the International Covenant on Civil and Polit-
ical Rights, which ensures that no one is subjected to arbitrary arrest or detention); see also Slyvester, supra note
21, at 579 (noting that the Human Rights Committee has indicated that a forcible abduction can be classified as
arbitrary arrest and detention, which is beyond the codified bounds of present international law).

36. See Alvarez-Machain, 331 F.3d at 620 (describing his reason for writing separately, despite his full concurrence
with the majority opinion); see also Jordan J. Paust, Abduction, Standing, Denials of Justice, and Unaddressed
Human Rights Claims, 67 ST. JOHN’S L. REV. 551, 562 (1993) (recognizing that in the context of Alvarez-
Machain, detention is arbitrary and in violation of human rights if it is unlawful). See generally Aceves, supra note
28, at 111 (asserting that the United States Federal Bureau of Investigation has no lawful authority to abduct a
fugitive without the consent of the foreign country).
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ment for money damages37 and may impede the nation’s war on terrorism.38 Alternatively, in
his dissent, Judge Ronald Gould argued that the case raised a “serious foreign policy deci-
sion,”39 a political question that should not even be considered by the court.40

It is submitted that the Ninth Circuit broadened its interpretation of the ATCA and thus
advanced the goals of the international community. However, this article asserts that the court
obscured the proper inquiry. The Ninth Circuit should have applied the reasoning of the Sec-
ond Circuit in the landmark case of Filartiga v. Pena-Irala41 because it is consistent with the
drafters’ intentions for how the ATCA should be interpreted,42 as well as the Supreme Court’s

37. See Alvarez-Machain, 331 F.3d at 646 (denouncing the logic whereby a foreign national arrested in a foreign
nation pursuant to a legally valid indictment, is able to sue the United States for monetary damages). See generally
Natalie L. Bridgeman, Human Rights Litigation Under the ATCA as a Proxy For Environmental Claims, 6 YALE

HUM. RTS. & DEV. L.J. 1, 37 (2003) (discussing money damages for claims brought under the ATCA); Edward
D. Re, International Human Rights Before Domestic Courts: Human Rights, International Law and Domestic
Courts, 70 ST. JOHN’S L. REV. 51, 64 (1996) (remarking on money damages against a foreign state or an official
or employee of a foreign state who is working within the scope of their duties).

38. See Alvarez-Machain, 331 F.3d at 645 (postulating that the U.S. war on terrorism is hindered by allowing prop-
erly apprehended terrorist suspects the right to sue the U.S. in tort). See generally S. Res. 319, 102nd Cong.
(1992) (responding to fears that international cooperation in criminal capture would be weakened following the
Alvarez-Machain v. United States decision); Jeanne M. Woods, Presidential Legislating in the Post-Cold War Era: A
Critique of the Barr Opinion on Extraterritorial Arrests, 14 B.U. INT’L L.J. 1, 9–10 n.42 (1996) (acknowledging
legislation proposed in response to concerns of increased international kidnapping in the wake of the Alvarez-
Machain decision).

39. Alvarez-Machain, 331 F.3d at 661 (arguing that the procedures of the Department of Justice allowing for the
capture of suspected foreign terrorists has serious political ramifications); see also Michael J. Glennon, Interna-
tional Kidnapping: State-Sponsored Abduction: A Comment on United States v. Alvarez-Machain, 86 AM. J. INT’L.
L. 746, 747 n.11 (1992) (discussing the foreign policy implications of the Alvarez-Machain decision permitting
the abduction of suspected foreign terrorists outside the United States). See generally Bruce Zagaris & Julia P. Per-
alta, Mexico-United States Extradition and Alternatives: From Fugitive Slaves to Drug Traffickers—150 Years and
Beyond the Rio Grande’s Winding Courses, 12 AM. U. J. INT’L. L. & POL’Y 519, 522, 585 (1997) (commenting on
modern U.S. extradition issues and the impact of Alvarez-Machain on U.S.-Mexico relations).

40. See Alvarez-Machain, 331 F.3d at 659 (asserting that judicial review of Department of Justice policy and proce-
dure is a political question outside the scope of the court’s power); see also Weinstein, supra note 32, at 1 (men-
tioning that Judge Gould’s dissent considered the Alvarez-Machain issue a political question and therefore out of
the reach of the judiciary). See generally Baker v. Carr, 369 U.S. 186, 210–12 (1961) (outlining the non-justicia-
bility of foreign relations issues under the political question doctrine).

41. Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980) (allowing personal jurisdiction over aliens found within U.S.
borders who have been accused of torture). See generally Xuncax v. Ortiz, 886 F. Supp. 162, 177 (D. Mass. 1995)
(following the application of the Alien Tort Claims Act as employed in Filartiga v. Pena-Irala); W. Michael Reis-
man & Monica Hakimi, Illusion and Reality in the Compensation of Victims of International Terrorism, 54 ALA. L.
REV. 561, 569 (2003) (discussing how the United States District Court for the Southern District of Florida has
applied the reasoning from Filartiga v. Pena-Irala in assessing damages in actions brought under the Alien Tort
Claims Act).

42. See Filartiga, 630 F.2d at 880–82 (finding that personal jurisdiction extended to foreign nationals in the U.S.
who have been accused of torture). See generally Alan F. Enslen, Filartiga’s Offspring: The Second Circuit Signifi-
cantly Expands the Scope of the Alien Tort Claims Act with its Decision in Kadic v. Karadzic, 48 ALA. L. REV. 695,
708 (1997) (noting the intent of Congress to expand international cooperation in enacting the Alien Tort
Claims Act); Beth Stephens, Human Rights & Civil Wrongs at Home and Abroad: Old Problems and New Para-
digms: Conceptualizing Violence Under International Law: Do Tort Remedies Fit the Crime?, 60 ALB. L. REV. 579,
594 (1997) (asserting that the original intention of the Alien Tort Claims Act was to prevent crimes in violation
of the then-recognized law of nations).
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standard for resolution of questions of international law.43 Employing this reasoning would
also further the international community’s trend toward allowing foreigners to vindicate their
rights in the courts of the United States.

I. Standards for Determining “Torts in Violation of the Law of Nations” Under 
the Alien Tort Claims Act

The Alien Tort Claims Act (ATCA)44 provides jurisdiction in United States district courts
for an action by an alien, for a tort only, committed in violation of the law of nations or a treaty
of the United States.45 This Act was born as part of the Judiciary Act of 1789,46 one of the first
laws enacted by the first United States Congress,47 and the language of the provision has

43. See Filartiga, 630 F.2d at 880 (alleging that the Supreme Court requires that U.S. courts make an assessment of
judicial writings on public law, the customary law of nations, or judicial application of international law when
reviewing questions of international law in U.S. courts). See generally Louis Henkin, International Law: Interna-
tional Law as Law in the United States, 82 MICH. L. REV. 1555, 1555–62 (1984) (discussing the history of inter-
national law as applied in the U.S. Supreme Court); Daniel H. Joyner, Note, A Normative Model for the
Integration of Customary International Law into United States Law, 11 DUKE J. COMP. & INT’L L. 1333, 1335–
39 (2001) (asserting the current arguments surrounding the incorporation of customary international law and
U.S. federal law).

44. 28 U.S.C.S. § 1350 (allowing for jurisdiction over aliens in the district courts in tort claims arising out of viola-
tion of the law of nations or U.S. treaties). See generally Justin Lu, Note, Jurisdiction over Non-State Activity under
the Alien Tort Claims Act, 35 COLUM. J. TRANSNAT’L L. 531, 531–33 (1997) (discussing the Alien Tort Claims
Act and suggesting that the Kardic decision expanded the scope of the ATCA beyond its intended reach);
Andrew M. Scoble, Note, Enforcing the Customary International Law of Human Rights in Federal Court, 74 CALIF.
L. REV. 127, 127–70 (1986) (providing a history of the Alien Tort Claims Act and its evolving interpretation by
the federal courts since its inception).

45. 28 U.S.C. § 1350 (conferring jurisdiction over tort claims made by aliens asserting violations of the law of
nations or U.S. treaties). See generally Herbert N. Ramy, International Law—Alien Tort Claims Act—Official Tor-
ture as a Violation of the Law of Nations Under the Alien Tort Claims Act, In re Estate of Ferdinand E. Marcos
Human Rights Litigation, 987 F.2d 493 (9th Cir. 1992), SUFFOLK TRANSNAT’L L. REV. 578, 578–83 (1994)
(presenting a brief history of the Alien Tort Claims Act); Seth Stern, Business Targeted for Rights Abuse, CHRIS-
TIAN SCI. MONITOR, Sept. 4, 2003, at 2 (noting the admission of jurisdiction to U.S. district courts over aliens
accused of torture in tort claims under the Alien Tort Claims Act).

46. See Russell J. Weintraub, International Law: Establishing Incredible Events by Credible Evidence: Civil Suits for
Atrocities that Violate International Law, 62 BROOK. L. REV. 753, 755 (1996) (mentioning that the Alien Tort
Claims Act was enacted in 1789); see also Anita Parlow, Bring Companies to Account, WASH. POST, Aug. 25,
2003, at A16 (providing a brief history of Alien Tort Claims Act); Conal Walsh, Business & Media: Transparency,
Yes. Accountability, No: UK Firms Say They are Behaving Responsibly Overseas, but They Don’t (sic) Want Their
Activities Examined in U.S. Courts, THE OBSERVER, June 22, 2003, at 4 (stating the date of inception of the
Alien Tort Claims Act).

47. See David J. Bederman, International Law Advocacy and Its Discontents, 2 CHI. J. INT’L. L. 475, 477 (2001) (not-
ing that the ATCA was part of the First Judiciary Act of Congress of 1789); see also Arlen Specter, The Court of
Last Resort, N.Y. TIMES, Aug. 7, 2003, at A23 (supplying the year that the Alien Tort Claims Act was enacted);
Patti Waldmeir, An Abuse of Power: US Courts Should not Punish Companies for Human Rights Violations Commit-
ted Overseas, FIN. TIMES (London), Mar. 14, 2003, at Inside Track 12 (noting that the Alien Tort Claims Act was
a product of the first Congress).
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remained relatively unchanged.48 Since the landmark case of Filartiga v. Pena-Irala,49 foreign
victims of human rights abuse have relied on the ATCA to sue their foreign oppressors in
United States courts.50 Yet the statute has had a troublesome history because a crucial query
remains unresolved: what standard a court should apply to determine which torts in violation
of the law of nations are actionable.51

Professor William S. Dodge suggests that there are four possible standards the courts
might use to determine which torts in violation of the law of nations are actionable.52 The
most expansive reading of the statute would authorize the federal courts to create new law, thus
going above and beyond customary international law, which is established by existing state
practice.53 The Filartiga court recognized this possibility, but it chose not to adopt it,54 and in

48. See Tawny A. Bridgeford, Imputing Human Rights Obligations on Multinational Corporations: The Ninth Circuit
Strikes Again in Judicial Activism, 18 AM. U. INT’L L. REV. 1009, 1019 (2003) (explaining that ATCA was rarely
invoked until 1980, when the Second Circuit held that the Act covered international torts recognized by the
international community); George N. Stavis, Collecting Judgments in Human Rights Tort Cases—Flexibility for
Non-Profit Litagators?, 31 COLUM. HUM. RTS. L. REV. 209, 211 (1999) (citing Filartiga as one of the first cases
to invoke ATCA for obtaining jurisdiction in the U.S. for international torts); Peter Weiss, Winners and Sinners,
MIAMI DAILY BUS. REV., Sept. 22, 2003, at 6 (indicating that ATCA was not used until 1979 when a defendant
was charged under the Act for violating international law).

49. See Filartiga v. Pena-Irala, 630 F.2d 876, 878 (2d Cir. 1980) (holding that federal jurisdiction is appropriate
when an alleged torturer is found and served with process by an alien within the borders of the United States); see
also Pratap Ravindran, Alien Tort Legislation in the U.S.—Why it Should Not Be Tampered With, BUSINESS LINE,
Aug. 13, 2003 (noting that the case marked the first instance of a human rights claim being filed under ATCA in
U.S. courts); Konrad L. Cailteux & Nina Nagler, Judicial Opinion Exposes Flaws in Suits Under Alien Tort Statute,
LEGAL BACKGROUNDER, Aug. 8, 2003 (explaining that the case has been relied upon as authority that ATCA
provides a cause of action for torts committed in violation of international law).

50. See Dodge, supra note 11, at 351 (analyzing the standards courts should use when determining which torts are
actionable under ATCA); see also Ravindran, supra note 49 (citing other instances in which ATCA has been used
to file human rights cases); Bruce Zagaris, PRC Protests Service and U.S. Suit of Chinese Leader for Tiananmen
Atrocities, INT’L ENFORCEMENT L. REP., vol. 16, no. 10 (Oct. 2000) (pointing out that Filartiga launched a
series of other human rights cases). 

51. See Dodge, supra note 11, at 352 (exploring the different standards that can be used under this Act); Reisman &
Hakimi, supra note 41, at 564–65 (illustrating the wide range of interpretation given to ATCA by the courts).
See generally The Alien Problem, THE ECONOMIST, June 21, 2003 (describing the substantial ambiguity sur-
rounding the meaning, purpose and interpretation of ATCA).

52. See Dodge, supra note 11, at 352–53 (suggesting a methodology for interpreting ATCA). See generally Caliteux &
Nagler, supra note 49 (indicating that in 1980 the Act was given a very expansive construction); Paul Redmond,
Transnational Enterprises and Human Rights: Options for Standard Setting and Compliance, 37 INT’L LAW. 69
(2003) (reading the Act as pertaining to those actions which the world’s governments would agree constitute
international abuses).

53. See Beth Stephens, Taking Pride in International Human Rights Litigation, 2 CHI. J. INT’L L. 485, 488 (2001)
(contending that ATCA, if read as creating a new cause of action, would be reasonable). See generally Rachel Bart,
Using the American Courts to Prosecute International Crimes Against Women: Jane Doe v. Radovan Karadzic and S.
Kadic v. Radovan Karadzic, 3 CARDOZO WOMEN’S L.J. 467, 473 (1996) (describing different standards used by
courts to determine the reach of ATCA); Marc Rosen, The Alien Tort Claims Act and the Foreign Sovereign Immu-
nities Act: A Policy Solution, 6 CARDOZO J. INT’L & COMP. L. 461, 461 (1998) (noting the criticism held by
some commentators that ATCA has been interpreted too expansively by some courts).

54. See Filartiga, 630 F.2d at 887 (expressing the court’s preference for not construing new law). See generally Erik G.
Luna & Douglas J. Sylvester, Beyond Bread, 17 BERKELEY J. INT’L L. 147, 167 (1999) (explaining that the Filar-
tiga court saw itself as enforcing modern international law); Morris A. Ratner, Factors Impacting the Selection and
Positioning of Human Rights Class Actions in United States Courts: A Practical Overview, 58 N.Y.U. ANN. SURV.
AM. L. 623, 633 (2003) (indicating that the Filartiga court held it was following existing norms of international
law).
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fact no court has adopted it since.55 The narrowest reading of the statute would limit action-
able torts to those that violate jus cogens norms.56 Jus cogens norms are those “rules of interna-
tional law [that] are recognized by the international community of states as peremptory,
permitting no derogation,”57 and a nation is bound by jus cogens norms even if it does not con-
sent to them.58 

Dodge offers what appear to be two “middle of the road” approaches as well. The first
would be to limit suits under the Alien Tort statute to those that are “universal, definable, and
obligatory.”59 While district courts have consistently applied this approach,60 and the Second

55. See Dodge, supra note 11, at 352 (concluding that new law has never been created by courts in applying ATCA).
See generally Alan F. Enslen, Filartiga’s Offspring: The Second Circuit Significantly Expands the Scope of the Alien
Tort Claims Act with its Decision in Kadic v. Karadzic, 48 ALA L. REV. 695, 702 (1997) (citing to a 1995 case
where, as in other later cases, the statute was read conservatively by the court); Douglas S. Morrin, People Before
Profits: Pursuing Corporate Accountability for Labor Rights Violations Abroad through the Alien Tort Claims Act, 20
B.C. THIRD WORLD L.J. 427, 431–32 (2000) (describing how courts use existing standards and current law to
interpret ATCA).

56. See Dodge, supra note 11, at 356 (explaining a recent trend by the courts); Bridgeford, supra note 48, at 1036
(describing how the Ninth Circuit has applied the jus cogens standard under ACTA); Murphy, supra note 26, at
894 (positing that the standard for the third element of the ATCA statute need not be limited to jus cogens stan-
dards).

57. See RESTATEMENT, supra note 4, at section 102, cmt. k (noting that these rules trump and in fact invalidate
international agreements and other rules of international law that are in conflict with them); Vienna Convention
on the Law of Treaties, May 23, 1969, art. 53, 8 I.L.M. 679 (1969), 1155 U.N.T.S. 332 (stating, “For the pur-
poses of the present convention, a peremptory norm of general international law is a norm accepted and recog-
nized by the international community of states as a whole as a norm from which no derogation is permitted and
which can be modified only by a subsequent norm of general international law having the same character.”); see
also RESTATEMENT, supra note 4, at section 331, cmt. e (1987) (providing that there are some preemptory rules
of international law that cannot be affected by a treaty because of their superior status).

58. See Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 715–16 (9th Cir. 1992) (reasoning that jus cogens
is derived from values taken to be fundamental by the international community and therefore differs from cus-
tomary international law in that it does not rely on the choices of or consent by the nations); see also Adam C.
Belsky, Mark Merva & Naomi Rhot-Arriaza, Comment, Implied Waiver Under FSIA: A Proposed Exception to
Immunity for Violations of Peremptory Norms of International Law, 77 CALIF. L. REV 365, 385–86 (1989)
(explaining that because jus cogens norms are superior to the voluntary laws of consent, they restrict the freedom
of states irrespective of the state’s will to exercise sovereignty). See generally Steven Fogelson, The Nuremberg Leg-
acy: An Unfulfilled Promise, 63 S. CAL. L. REV. 833, 868–69 (1990) (noting that a nation’s sovereignty is often
limited by the demands of international law, specifically if one’s actions deserve the abhorrence of all civilized
people).

59. See Xuncax v. Gramajo, 886 F. Supp. 162, 184 (D. Mass. 1995) (noting that for guidance regarding the norms of
international law, courts and scholars look to whether the standard can be said to be universal, definable and
obligatory); see also Blum & Steinhardt, supra note 6, at 72–73 (stating that international law is violated when
there is frequency of derogation from the norm, and where compliance stems from the understanding that the
norm is in fact the law). See generally Dodge, supra note 11, at 353 (opining that a narrow reading of the Alien
Tort statute would limit suits under the statute to those that are universal, definable, and obligatory).

60. See Eastman Kodak Co. v. Kavlin, 978 F. Supp. 1078, 1091 (S.D. Fla. 1997) (noting that the Alien Tort Claims
Act extends only to matters that are universal, definable and obligatory violations of international norms); see also
Beanal v. Freeport Mc-MoRan, Inc., 969 F. Supp. 362, 383 (E.D. La. 1997) (stating that the characterization of
violations of customary international law is based on universal consensus in the international community as to
their content being universal, definable and obligatory international norms); Forti v. Suarez-Mason, 672 F. Supp.
1531, 1539–40 (N.D. Cal. 1987) (explaining that the claimed international tort must be one that is definable
and obligatory, rather than hortatory, as well as universally condemned).
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Circuit has even embraced a definition for this standard, introduced in Xuncax v. Gramajo.61 In
fact the tripartite test did not originate in a judicial opinion, but in a law review article written
in 1981,62 in which the norm was linked to the Filartiga decision.63 However, the language
introduced in this article never appeared in Filartiga.64 The second middle ground approach is
that which the Filartiga court employed.65 This standard instructs courts “to read the Alien
Tort Statute, in accordance with its plain language, to extend to all torts in violation of the law
of nations determined in the usual way—by state practice followed out of a sense of legal obli-
gation.”66 This is the approach that is advocated by most recent scholars67 and which was the
proper inquiry for the present case.

61. See Xuncax, 886 F. Supp. at 184 (setting forth these three qualifications in deciding whether the standard in ques-
tion can be said to be universal, definable and obligatory. The court is stating that (1) the act in question is not
condoned by any state and there is a recognizable universal consensus of prohibition against it; (2) there are suf-
ficient criteria to decide whether an action is indeed the prohibited act and thus violates the norm; and (3) the
prohibition against it is non-derogable and therefore binding at all times upon all actors.); see also Samuel A.
Khalil, Note, The Alien Tort Claims Act and Section 1983: The Improper Use of Domestic Laws to “Create” and
“Define” International Liability for Multi-National Corporations 31 HOFSTRA L. REV. 207, 230–31 (2002) (stat-
ing that the Xuncax court specifically set out qualifications requiring that no state condone the act in question,
that there be a universal consensus of prohibition against it, and that there be sufficient criteria to determine
these qualifications); Brad J. Kieserman, Comment, Profits and Principles Promoting Multinational Corporate
Responsibility By Amending the Alien Tort Claims Act, 48 CATH. U. L. REV. 881, 901 (1999) (explaining the Xun-
cax court’s definitions of universal, definable and obligatory).

62. See Blum & Steinhardt, supra note 6, at 72–73 (stating that in order to determine whether certain behavior vio-
lates international law one must look at the frequency of derogation from the norm and at whether compliance
stems from an understanding that the norm is the law); see also Ratner, supra note 5, at 104 (noting that the most
likely source for the tripartite test of universal, specific and obligatory is not a judicial opinion, but rather a law
review article written by Jeffery Blum and Ralph Steinhardt).

63. See Filartiga v. Pena-Irala, 630 F.2d 876, 881 (2d. Cir. 1980) (stating that courts must interpret international law
not as it was, but rather how it has evolved among the nations of the world); see also Blum & Steinhardt, supra
note 6, at 72–73 (determining that conduct violates customary international law when there is frequent deroga-
tion from the norm and when compliance stems from a belief that the norm is in fact the law); Ratner, supra note
5, at 104 (noting that although the tripartite test is often attributed to the Filartiga case, the true origin is proba-
bly a law review article).

64. See Filartiga, 630 F.2d. at 881 (using the distinction between ancient and modern laws of nations and not uni-
versal, specific and obligatory to interpret international law); see also Blum & Steinhardt, supra note 6, at 72–73
(stating that the determination that an act violates international law depends on the frequency of derogation
from the norm as well as the root of compliance being from an acceptance that the norm is law); Ratner, supra
note 5, at 104 (noting that while the tripartite test is often attributed to the Filartiga case, there is no support for
it found in that case).

65. See Filartiga, 630 F.2d at 881 (holding that the courts must interpret international law by distinguishing between
ancient and modern law of nations); see also Dodge, supra note 11, at 352 (noting that the Filartiga court
intended to read the Alien Tort statute in accordance with its plain language). See generally RESTATEMENT, supra
note 4, at section 102 (stating that “[c]ustomary international law results from a general and consistent practice
of states followed by them from a sense of legal obligation”).

66. See Dodge, supra note 11, at 352 (offering the method by which the Filartiga court read the Alien Tort statute);
see also RESTATEMENT, supra note 4, at section 102 (listing that “[c]ustomary international law results from a
general and consistent practice of states followed by them from a sense of legal obligation”).

67. See Virginia A. Melvin, Tel-Oren v. Libyan Arab Republic: Redefining the Alien Tort Claims Act, 70 MINN. L.
REV. 211, 227 (1985) (arguing that the court should have used plain-meaning interpretation of the Alien Tort
Claims Act and should not have injected other meanings); see also Stephens, supra note 3, at 595 (stating that the
plain-meaning interpretation of the Alien Tort Claims Act has been endorsed by the courts). See generally Ratner,
supra note 5, at 115 (asserting that Filartiga provides a workable approach when adjudicating Alien Tort Claims
Act claims).
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A. The Ninth Circuit’s Approach

A number of human rights cases under the ATCA were brought in the Ninth Circuit prior
to Alvarez-Machain v. United States, which the majority referred to in the present decision.68

We can trace the Ninth Circuit’s reasoning using Professor Dodge’s categorical analysis.

The court’s first opportunity to address the breadth of the ATCA came in Trajano v. Mar-
cos.69 In Trajano, the plaintiff, a Philippine student, was kidnapped, interrogated, tortured, and
murdered for his political beliefs and activities.70 When defendant Marcos and his henchmen
visited Hawaii in February 1986, the plaintiff ’s estate filed a suit in the Hawaii District Court
seeking damages for various tort claims.71 The court concluded that this violation of funda-
mental human rights constituted a tort in violation of the law of nations under 28 U.S.C. §
1350.72 The court came to this result by founding jurisdiction on a violation of the jus cogens

68. See, e.g., Papa v. United States, 281 F.3d 1004, 1007–08 (9th Cir. 2002) (claiming human rights violation under
Alien Tort Claims Act); see also Martinez v. City of Los Angeles, 141 F.3d 1373, 1377 (9th Cir. 1998) (alleging
arbitrary arrest and detention in violation of the Alien Tort Act); Hilao v. Estate of Marcos, 25 F.3d 1467, 1468–
69 (9th Cir. 1994) (appealing from the dismissal of an action for torture under the Alien Tort Claims Act).

69. See Trajano v. Marcos-Manotoc, 978 F.2d 493, 498–99 (9th Cir. 1992) (explaining that other circuit courts had
previously analyzed the Alien Tort Claims Act and that this court would start its analysis by looking at the face of
the statute). See generally Joan Fitzpatrick, The Judge Edward D. Re Distinguished Lecture Series Symposium on
Human Rights Before Domestic Courts: The Future of the Alien Tort Claims Act of 1789: Lessons From In Re Marcos
Human Rights Litigation, 67 ST. JOHN'S L. REV. 491, 491 (1993) (asserting that the Marcos human rights litiga-
tions were a milestone for the Alien Tort Act); Margaret G. Perl, Not Just Another Mass Tort: Using Class Actions to
Redress International Human Rights Violations, 88 GEO. L.J. 773, 776 (2000) (describing the Trajano decision,
after Filartiga v. Pena-Irala, as a milestone in human rights litigation under the Alien Tort Claims Act).

70. See Trajano, 978 F.2d at 495–96 (citing that Trajano was kidnapped, interrogated and tortured to death by the
military under Marcos’ authority because of his political beliefs); see also Hilao, 25 F.3d at 1469 (asserting that
thousands of people were tortured and killed by the military controlled by Marcos); Lu, supra note 44, at 537
(describing the facts of Trajano where a student was kidnapped, interrogated, tortured and killed by the military
under the authority of Marcos).

71. See Trajano, 978 F.2d at 496 (stating that the Trajano lawsuit, which sought redress for various torts, was filed
soon after Marcos and his collaborators arrived in Hawaii); see also Sung Teak Kim, Note, Adjudicating Violations
of International Law: Defining the Scope of Jurisdiction Under the Alien Tort Statute—Trajano v. Marcos, 27 COR-
NELL INT'L L.J. 387, 399 (1994) (discussing the lawsuit filed in the District Court of Hawaii by Trajano after
Marcos and his family arrived in Hawaii); U.S. Judge Upholds Ruling Against Marcos’ Daughter, S.F. CHRON.,
Oct. 23, 1992, at D6 (addressing Trajano, where the mother of the plaintiff filed a lawsuit in Hawaii under the
Alien Tort Claims Act in Hawaii after Marcos and his family fled to that state).

72. See Trajano, 978 F.2d at 496 (concluding that torture is a violation of human rights which is a tort under the
Alien Tort Claims Act); see also Filartiga v. Pena-Irala, 630 F.2d 876, 878 (2d Cir. 1980) (holding that deliberate
torture violated laws of human rights and the court had jurisdiction under the Alien Tort Claims Act). See gener-
ally Weintraub, supra note 46, at 767 (explaining that the Alien Tort Claims Act allowed claims for any tort that
violated the law of nations and it was not limited to torture claims)
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norm prohibiting official torture,73 thus employing the narrowest possible standard.74 This
comes as no surprise since the case was decided in the wake of the Supreme Court’s decision in
United States v. Alvarez-Machain75 in the same year, in which the Court construed the United
States-Mexico Extradition Treaty so narrowly as to permit forcible governmental kidnapping.76

There was a significant public outcry in response to this controversial ruling.77

In Hilao v. Estate of Marcos,78 the Ninth Circuit broadened its approach. It concluded that
the acts of the Philippine government, which included torture, kidnapping, and execution,
were violations of the law of nations under the ATCA, using the “specific, universal, and oblig-

73. See Trajano, 978 F.2d at 500 (holding that the court had jurisdiction based on a violation of the jus cogens norms
forbidding official torture); see also Marc Rosen, The Alien Tort Claims Act and the Foreign Sovereign Immunities
Act: A Policy Solution, 6 CARDOZO J. INT’L & COMP. L. 461, 486–87 (1998) (addressing the Trajano holding,
which found that jurisdiction could be based on official torture which constituted a violation of jus cogens). See
generally Byoungwook Park, Note, Comfort Women During WWII: Are U.S. Courts a Final Resort for Justice?, 17
AM. U. INT’L L. REV. 403, 449–50 (2002) (indicating that official acts of torture perpetrated by Marcos violated
jus cogens norms, providing a private right of action).

74. See Trajano, 978 F.2d at 500–01 (stating that the court’s holding was limited by the circumstances of the case,
namely that official torture was considered a violation of jus cogens norms and that defendant defaulted, in that
way applying a narrow standard in coming to its conclusion); see also Fitzpatrick, supra note 69, at 492 (noting
that the narrow Trajano holding could have the effect of limiting jurisdiction under the Alien Tort Claims Act).
But cf. David P. Kunstle, Kadic v. Karadzic: Do Private Individuals Have Enforceable Rights and Obligations Under
the Alien Tort Claims Act?, 6 DUKE J. COMP. & INT’L L. 319, 345–46 (1996) (analyzing the decision in Kadic v.
Karadzic where the court expanded the already broad standard applied in Filartiga v. Pena-Irala to allow causes of
action in cases of torture by non-state actors).

75. See United States v. Alvarez-Machain, 504 U.S. 655, 657, 668–70 (1992) (holding that the forcible abduction of
a criminal defendant from Mexico to the United States in violation of international law did not prohibit his trial
in the courts of the United States); see also Andrew D. Fallon & Capt. Theresa A. Keene, Closing the Legal Loop-
hole? Practical Implications of the Military Extraterritorial Jurisdiction Act of 2000, 51 A.F. L. REV. 271, 286
(2001) (discussing the holding in United States v. Alvarez-Machain where the court found that United States
courts had jurisdiction over the defendant even after he was forcibly abducted and brought to the United States);
Maj. Christopher M. Supernor, International Bounty Hunters for War Criminals: Privatizing the Enforcement of
Justice, 50 A.F. L. REV. 215, 227 (2001) (referring to the decision in United States v. Alvarez-Machain where the
Supreme Court found that a forcible abduction in violation of international law was not enough to deny juris-
diction to the United States courts).

76. See Tom Cartmell, Note, The Revenge of DEA Agent Enrique "Kiki" Camarena: United States v. Alvarez-Machain,
41 KAN. L. REV. 635, 642–43 (1993) (recognizing the Supreme Court’s verdict in Alvarez-Machain to permit
forcible governmental kidnapping); see also Joseph Miller, Extending Extra-Territorial Abduction Beyond its Limit:
United States v. Alvarez-Machain, 6 PACE INT'L L. REV. 221, 245 (1994) (noting that the majority’s reading of
the United States-Mexico Extradition Treaty was narrow and fragmented); U.S. Rejects Polish Governments in
Arms Case, BBC SUMMARY OF WORLD BROADCASTS, Sept. 13, 1993, Part 2, Central Europe and the Balkans
(explaining the United States failure to forbid governmental kidnapping).

77. See Aceves, supra note 28, at 117 (publicizing that the United States verdict in Alvarez-Machain was criticized by
many foreign countries); see also Thomas F. Liotti, Alvarez-Machain Was a Vote for Anarchy, NAT’L L.J., Aug. 24,
1992, at 16 (emphasizing that the United States decision in Alvarez-Machain will have negative ramifications on
United States citizens abroad); A Decision to Uphold International Kidnapping Alarms Latin America, TIME, June
29, 1992, at 30 (announcing displeased Latin American reactions to the ruling).

78. See Papa v. United States, 281 F.3d 1004, 1013 (9th Cir. 2002) (acknowledging the approach developed in Hilao
v. Estate of Marcos, that it is necessary to use the tripartite standard to tell if something is a violation of ATCA);
see also Martinez v. Los Angeles, 141 F.3d 1373, 1383 (9th Cir. 1998) (quoting the Hilao court finding of the
standard for the Ninth Circuit concerning the ATCA); Hilao v. Estate of Marcos, 25 F.3d 1467, 1471–73 (9th
Cir. 1994) (holding that the Philippine government which committed several torturous acts was liable according
to the ATCA).



Winter 2004]  Alien Tort Claims and Alvarez-Machain 65

atory” standard.79 Further, the court mentioned that official torture violates jus cogens norms to
prove that the alleged tort satisfied the tripartite test.80 It also noted that torture violates norms
of customary international law.81

The Ninth Circuit further addressed the “specific, universal, and obligatory” standard in
John Doe I v. Unocal,82 Martinez v. City of Los Angeles,83 and Papa v. United States.84 In Unocal,
the court concluded that jus cogens violations are violations under the ATCA:85

Jus cogens norms are norms of international law that are binding on nations
even if they do not agree to them . . . Although a jus cogens violation is, by
definition, a violation of ‘specific, universal, and obligatory’ international
norms that is actionable under the Alien Tort Claims Act (ATCA), any vio-
lation of specific, universal, and obligatory international norms, jus cogens

79. See Hilao, 25 F.3d at 1475 (stating that in order for a violation of the international law of nations to take place
the action must be “specific, universal, and obligatory”); see also Xuncax v. Gramajo, 886 F. Supp. 162, 184 (D.
Mass. 1995) (reiterating the Ninth Circuit approach in Hilao); Bridgeman, supra note 37, at 5–6 (discussing the
criteria for an ATCA claim).

80. See Hilao v. Estate of Marcos, 103 F.3d 1467, 1478 (9th Cir. 1994) (citing that official torture violates the jus
cogens norms in order to demonstrate that torture complies with the tripartite test); see also Ratner, supra note 5,
at 104 (proclaiming that the tripartite standard is applied in courts for ATCA claims and also that jus cogens vio-
lation cases employ the tripartite standard). See generally Princz v. Federal Republic of Germany, 26 F.3d 1166,
1173 (1994) (defining jus cogens norms and what encompasses such a violation). 

81. See Hilao, 103 F.3d at 1477–78 (remarking that torture is prohibited by international law); see also Filartiga v.
Pena-Irala, 630 F.2d 876, 880 (2d Cir. 1980) (revealing that the international condemnation of torture proves
that the act of torture violates international custom); Tachiona v. Mugabe, 216 F. Supp. 2d 262, 265 (S.D.N.Y.
2002) (illustrating that the plaintiff ’s arguments included that torture violates the fundamental norms of inter-
national law).

82. See Doe v. Unocal Corp., 2002 U.S. App. LEXIS 19263 (9th Cir. 2002); John Cheverie, Article, United States
Court Finds Unocal May Be Liable for Aiding and Abetting Human Rights Abuses in Burma, 10 HUM. RTS. BR. 6,
6 (2002) (commenting on the Ninth Circuit Unocal decision); see also Justin Prociv, Incorporating Specific Inter-
national Standards into ATCA Jurisprudence: Why the Ninth Circuit Should Affirm Unocal, 34 U. MIAMI INTER-
AM. L. REV. 515, 539 (2003) (referring to the use of the “specific, universal, and obligatory” standard in the
Unocal case).

83. See Martinez, 141 F.3d at 1383. See generally Gordon Christenson, Problems of Proving International Human
Rights Law in the U.S. Courts: Customary International Human Rights Law in Domestic Court Decisions, 25 GA. J.
INT'L & COMP. L. 225, 230 (1996) (presenting the position that many court of appeals cases concerning ATCA
use the “specific, universal and obligatory” standard); Beth Stephens, International Law Weekend Proceedings:
Human Rights Accountability: Congress, Federalism and International Law, 6 ILSA J. INT'L & COMP. L. 277, 281
(2000) (citing that ATCA cases such as Martinez use the “specific, universal and obligatory” standard).

84. See Papa v. United States, 281 F.3d 1004, 1013 (9th Cir. 2002); Judge Garaufis, Manliguez v. Joseph, N.Y.L.J.,
Aug. 23, 2002, Section: Decision of Interest, vol. 228, at 28 (showing that Papa is a Ninth Circuit ATCA claim).
See generally Michael Dwayne Pettyjohn, Comment, “Bring Me Your Tired, Your Poor, Your Egregarious Torts
Yearning to See Green”: The Alien Tort Statute, 10 TULSA J. COMP. & INT'L L. 513, 544 (2003) (stressing that the
majority of ATCA claims are brought in the Ninth Circuit).

85. See Doe, 2002 U.S. App. LEXIS 19263 (establishing that a violation of the ATCA encompasses jus cogens viola-
tions). See generally Bridgeman, supra note 37, at 6 (declaring that both individuals and entities can be sued
under the ATCA if the party committed a jus cogens violation); John Haberstroh, In re World War II Era Japa-
nese Forced Labor Litigation and Obstacles to International Human Rights Claims in U.S. Courts, 10 ASIAN L.J.
253, 282 (2003) (expressing that courts, specifically the Ninth Circuit, allow ATCA actions for jus cogens violations).
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or not, is actionable under the ATCA. Thus, a jus cogens violation is suffi-
cient, but not necessary, to state a claim under the ATCA.86 

In Martinez v. City of Los Angeles,87 the court recognized that arbitrary detention meets the
standard for an ATCA claim under the “specific, universal, and obligatory” standard, without a
discussion of jus cogens.88

In Papa v. United States, the court held that “plaintiffs must allege a violation of ‘specific,
universal, and obligatory’ international norms as part of an ATCA claim. They need not, how-
ever, cite a portion of a specific treaty or another United States statute in order to establish a
cause of action.”89

Alvarez-Machain v. United States represents the Ninth Circuit’s broadest interpretation of
the Alien Tort Claims Act.90 In this case, the court concluded that nothing more than a viola-
tion of the law of nations, as defined by norms of customary international law, is required to

86. See Doe, 2002 U.S. App. LEXIS at *29 (describing jus cogens norms); see also Francisco Forrest Martin, Human
Rights and the Hierarchy of International Law Sources and Norms: Delineating a Hierarchical Outline of Interna-
tional Law Sources and Norms, 65 SASK. L. REV. 333, 341–42 (2002) (defining jus cogens and tracing its authority
and relation to the Vienna Convention on the Law of Treaties). See generally Ratner, supra note 5, at 85–86
(describing the difference between customary international law and jus cogens in terms of the restrictiveness of the
former as compared to the latter).

87. Martinez, 141 F.3d at 1373; see also John R. Schmertz, Jr., & Mike Meier, In Case of Mexican National Errone-
ously Arrested in Mexico for Alleged Murder in Los Angeles, Ninth Circuit Affirms Summary Judgment on Alien Tort
Claims Act Counts Because Arrest and Detention Did Not Violate Norms of International Law, INT’L L. UPDATE,
vol. 4, no. 6 (June 1998) (summarizing the facts surrounding Martinez v. City of Los Angeles and examining the
court’s decision and the reasoning as to why Martinez’s arrest was not arbitrary). See generally Stephens, supra
note 83, at 281 (highlighting the trend of courts to recognize a growing list of violations galvanizing Alien Tort
Claims Act jurisdiction).

88. See Martinez, 141 F.3d at 1383 (determining whether the stated claim falls under the Alien Tort Act); see also
Dodge, supra note 11, at 351–53 (referring to cases that have successfully argued particular torts, including arbi-
trary detention, under the Alien Tort statute and elaborating on four possible standards courts might employ to
decide which torts are actionable). See generally M. Cherif Bassiouni, Accountability for International Crime and
Serious Violations of Fundamental Human Rights: International Crimes: Jus Cogens and Obligation Erga Omnes, 59
LAW & CONTEMP. PROBS. 63, 68 (1996) (listing examples of international crimes that fall under the category of
jus cogens).

89. See Papa v. United States, 281 F.3d 1004, 1013 (9th Cir. 2002) (declaring the reasoning behind the rejection of
the Papas’ ATCA claims); see also Alien Tort Claims Act, 28 U.S.C. § 1350 (declaring the district courts’ original
jurisdiction over civil actions by an alien for tort); Paul Redmond, Transnational Enterprise and Human Rights:
Options for Standard Setting and Compliance, 37 INT’L LAW 69, 93 (2003) (detailing the circumstances under
which a claim may be brought under ATCA and clarifying the absence of a requirement for the plaintiff to prove
the elements of the tort under a particular legal system).

90. See Alvarez-Machain v. United States, 331 F.3d 604, 611–31 (9th Cir. 2003) (discussing the jurisdiction and
cause of action under the Alien Tort Claims Act); see also Michael T. Morley, The Law of Nations and the Offenses
Clause of the Constitution: A Defense of Federalism, 112 YALE L.J. 109, 141 (2002) (referring to Alvarez-Machain
v. City of Los Angeles when declaring that the style of the Ninth Circuit in reference to its interpretation of ATCA
claims is to hesitate to limit them to jus cogens violations). See generally In Long-pending Case Involving Transbor-
der Abduction of Mexican Citizen by DEA Agents, Ninth Circuit, Sitting en banc, Held that Abduction Itself Does
Not Breach “Law of Nations” Under Alien Tort Claims Act but That Unlawful Arrest and Detention Did and that
Federal Tort Claims Act Also Provided a Remedy Against U.S., INT’L L. UPDATE vol. 9, no. 6 (June 2003) (delineat-
ing the later United States Supreme Court holding and giving a brief background of the facts of the case).
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satisfy the “specific, universal, and obligatory” standard.91 “1350 [the Alien Tort Claims Act]
does not require that the action arise under the law of nations, but only mandates a violation of
the law of nations in order to create a cause of action.”92 The decision was regarded as a victory
for the American Civil Liberties Union and other human rights advocates.93 Yet it met with
discord from those who were concerned that such measures by the judiciary would impede the
war on terrorism, giving foreigners too many rights in our courts and thus counteracting pro-
tectionary measures by the President and Congress.94

II. The Ninth Circuit Should Return to Filartiga

It seems that the obvious resolution of the political-judicial quandary presented in Alva-
rez-Machain v. United States would be for the Ninth Circuit to satisfy both sides of the sharply
divided court by returning to the “specific, universal, and obligatory” standard applied in its
decisions throughout the 1990s.95 Nevertheless, this conclusion would allow courts and com-
mentators to fashion new law in an attempt to infuse meaning into this “test” instead of

91. See Alvarez-Machain, 331 F.3d at 619 (explaining why Alvarez’s claim is not sufficiently supported); see also Hilao
v. Estate of Marcos, 25 F.3d 1467, 1475 (9th Cir. 1994) (concluding that the standard for violations of the law
of nations under ATCA is whether they are specific, universal and obligatory). See generally Michael Plachta,
(Non-)Extradition of Nationals: A Neverending Story?, 13 EMORY INT’L L. REV. 77, 125–26 (1999) (stating the
qualifications necessary to be categorized as a customary rule of international law, binding on the international
community).

92. See Alvarez-Machain, 331 F.3d at 612 (quoting Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 779 (D.C. Cir.
1984)) (when not requiring an action to arise under the law of nations, but only requiring that a violation of the
law of nations take place in order to create a cause of action); see also Hilao, 25 F.3d at 1475 (declaring that there
is no need for an action to arise under any particular law of nations, but that a violation of the law of nations
occurs to create a cause of action under section 1350 of ATCA). See generally Filartiga v. Pena-Irala, 630 F.2d
876, 881 (2d Cir. 1980) (listing the appropriate means of ascertaining the law of nations).

93. See Kenneth Ofgang, Ninth Circuit Rules En Banc: Mexican Abducted at Behest of DEA May Sue in U.S. Court,
METRO. NEWS ENTER. (Los Angeles), June 4, 2003, at 1 (reporting the assistance of the American Civil Liber-
ties Union as counsel); see also Zagaris, supra note 27 (stating the result of the Ninth Circuit Court of Appeals
decision in favor of Alvarez); Zagaris, supra note 12 (acknowledging the limited victory of the decision).

94. See Jason Hoppin, 9th Circuit Rules Mexican Can Sue U.S.; Bitterly Divided Court Advances Case by Doctor
Abducted at Behest of Drug Enforcement Administration, LEGAL TIMES, June 9, 2003, at 12 (summarizing the gen-
eral opinion against the decision and its effect on the war on terrorism, and reporting the dissent regarding the
decision and the war on terrorism); see also Ofgang, supra note 93, at 1 (reporting the general opinion of the dis-
sent as a prediction of damage to the war on terrorism). See generally Bruce Zagaris, U.S. Amicus Brief in Unocal
Case Urges Restricting Alien Tort Claims Act, INT’L ENFORCEMENT L. REP. (Jul. 2003) (discussing the amicus
curiae brief filed by the United States Department of Justice and its warning to the Ninth Circuit Court of
Appeals regarding its approach to the Alien Tort Claims Act and its effect on the war on terrorism).

95. See Maria Ellinikos, American MNCs Continue to Profit From the Use of Forced and Slave Labor, Begging the Ques-
tion: Should the U.S. Take a Cue From Germany?, 35 COLUM. J. L. & SOC. PROBS. 1, 5 (2001) (discussing the
torts currently recognized under the “specific, universal and obligatory” standard, including torture, war crimes
and genocide, but not ordinary torts); see also John Haberstroh, In Re World War II-Era Japanese Forced Labor
Litigation and Obstacles to Human Rights Claims in U.S. Courts, 10 ASIAN L.J. 263, 264 (2001) (noting that the
Ninth Circuit applied the “specific, universal and obligatory” test in In re Estate of Ferdinand Marcos); Christian
A. Levesque, Comment, The International Covenant on Civil and Political Rights: A Primer for Raising a Defense
Against the Juvenile Death Penalty in Federal Courts, 50 AM. U. L. REV. 755, 780–81 (2001) (citing the Ninth
Circuit’s decision in Siderman de Blake v. Republic of Argentina), which found that torture was “specific, univer-
sal, and obligatory” enough to constitute a private cause of action).
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employing the statute itself and following the Supreme Court’s instructions on how questions
of international law should be resolved.96 The proper solution is therefore to adopt the reason-
ing employed by the Second Circuit in the landmark case of Filartiga v. Pena-Irala.97

A. The Filartiga Approach

The case of Filartiga v. Pena-Irala98 arose from a complaint made by Filartiga’s father and
sister, who alleged that her torture by a Paraguayan police official constituted a tort in violation
of the law of nations.99 The Second Circuit held that the ATCA confers both subject matter
jurisdiction to the court and the right to a private cause of action for violations of the law of

96. See Halberstam, supra note 23, at 736, n.48 (observing that the Supreme Court has held that international law
applies in the United States ever since its decision in The Pachete Habana). But see Harry A. Blackmun, The
Supreme Court and the Law of Nations, 104 YALE L.J. 39, 42 (1994) (criticizing recent Supreme Court decisions,
including Alvarez-Machain, as contrary to customary international law); Enslen, supra note 55, at 730–34 (not-
ing that courts disagree as to the scope of the Alien Tort Claims Act, and await guidance from the Supreme
Court on interpreting the statute).

97. See Hari M. Osofsky, Environmental Human Rights Under the Alien Tort Statute: Redress for Indigenous Victims of
Multinational Corporations, 20 SUFFOLK TRANSNAT’L L. REV. 335, 360–64 (1997) (stating that Filartiga has
been widely accepted by U.S. courts); see also Anita Ramashastry, Secrets and Lies? Swiss Banks and International
Human Rights, 31 VAND. J. TRANSNAT’L L. 325, 389 (1998) (hailing Filartiga as “a transformation of interna-
tional law and the ATCA”). But see Harvey Rishikoff, Is It Time for a Federal Terrorist Court? Terrorists and Prose-
cutions: Problems, Paradigms, and Paradoxes, 8 SUFFOLK J. TRIAL & APP. ADV. 1, 22–24 n.112 (2003) (citing
Justice Randolph’s concurring opinion in United States v. Odah, in which he criticized Filartiga’s contention that
the ATCA confers jurisdiction on foreign defendants).

98. Filartiga v. Pena-Irala, 630 F.2d 876, 879 (2d Cir. 1980) (holding that private causes of action for violations of
international common law existed under the Alien Tort Claims Act). See Rachael E. Schwartz, “And Tomorrow?”
The Torture Victims Protection Act, 11 ARIZ. J. INT’L & COMP. LAW 271, 276 (1994) (noting that Filartiga’s tor-
ture and death were done in retaliation for his father’s political beliefs); see also Stephens, supra note 3, at 595
(describing the Filartiga family’s unsuccessful attempts to have his torturers prosecuted in their native Paraguay,
where the torture actually took place).

99. Filartiga, 630 F.2d at 879 (holding that torture consisted of an actionable violation of international common
law). See Richard B. Lillich, Invoking International Human Rights Law in Domestic Courts, 54 U. CIN. L. REV.
367, 397–98 (1985) (observing that the Filartigas based their claim on the Alien Tort Claims Act). See generally
George Norris Stavis, Collecting Judgments in Human Rights Cases—Flexibility for Non-Profit Litigators?, 31
COLUM. HUM. RTS. L. REV. 209, 210–13 (1999) (explaining that the Alien Tort Claims Act, which was origi-
nally enacted in 1789 and authorized suits in violation of a treaty or “the law of nations,” was rarely invoked
until the Filartiga case in 1980).
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nations, including torture.100 The Filartiga court read the statute as requiring no more than an
allegation of a violation of the law of nations to invoke this right.101

Moreover, to decide whether or not torture constituted a violation of the law of nations,
the Filartiga court inquired into “the sources from which customary international law is
derived.”102 The Second Circuit thus followed the framework established by the Supreme
Court for interpreting the law of nations.103 In United States v. Smith,104 the Supreme Court
held that evidence of a norm’s acceptance within the law of nations could be found by “consult-
ing the works of jurists writing professedly on public law, or by the general usage and practice
of nations, or by judicial decisions recognizing and enforcing that law.”105 This methodology

100. Filartiga, 630 F.2d at 880 (recognizing that violations of international common law, such as torture, allowed pri-
vate individuals to sue under the Alien Tort Claims Act). See John F. Murphy, Civil Liability for the Commission of
International Crimes as an Alternative to Criminal Prosecution, 12 HARV. HUM. RTS. J. 1, 31 (1999) (stating that
the Filartiga court found that torture violated international common law, and thus formed a cause of action
under the Alien Tort Claims Act); see also Nadine Strossen, Recent U.S. and International Judicial Protection of
Individual Rights: A Comparative Legal Process Analysis and Proposed Synthesis, 41 HASTINGS L.J. 805, 821 (1990)
(discussing Filartiga’s principle that an individual could base a cause of action on a violation of customary, inter-
national common law, or “the law of nations”).

101. Filartiga, 630 F.2d at 887–88 (stating that torture is a violation of the law of nations). See Monroe Leigh, Sover-
eign Immunity: Foreign Sovereign Immunities Act: Commercial Activity, Property Rights, and Tortious Conduct
Exceptions, 76 AM. J. INT’L L. 171, 173 n.7 (1982) (recognizing Filartiga’s holding that an allegation of torture
was sufficient to vest a cause of action); see also Charles F. Marshall, Development in Immigration Law: Re-framing
the Alien Tort Act after Kadic v. Karadzic, 21 N.C. J. INT’L L. & COM. REG. 591, 595 n.51 (1996) (noting that
there must be a state action for allegations of torture to constitute a cause of action under Filartiga).

102. Filartiga, 630 F.2d at 884 (discussing the Supreme Court’s guidelines for determining what constitutes international
common law). See David I. Becker, Note, A Call for the Codification of the Unocal Doctrine, 32 CORNELL INT’L. L.
J. 183, 190 (1998) (stating that the Filartiga court looked to the general usage of nations, court opinions and the
writings of jurists in deciding what constituted international law); see also Ann I. Park, Comment, Human Rights,
Basic Needs: Using International Human Rights Norms to Inform Constitutional Interpretation, 34 U.C.L.A. L. REV.
1195, 1239 (1987) (recounting the Filartiga court’s sources of international law: judicial opinions, the works of
jurists, and the usage of nations). See generally W. Fletcher Fairey, Comment, The Helms-Burton Act: The Effect of
International Law on Domestic Implementation, 46 AM. U. L. REV. 1289, 1296–97 (1997) (explaining that interna-
tional common law is derived from states’ traditional courses of interaction with one another).

103. Filartiga, 630 F.2d at 884 (recognizing that the Supreme Court has examined custom as well as written judicial
works to determine the bounds of international common law). See Ratner, supra note 5, at 95 (observing that the
Filartiga court followed the Supreme Court’s example in deciding what constituted international law); see also
Rosen, supra note 73, at 474 (noting that the Filartiga court determined the scope of international law by look-
ing to various sources approved by the Supreme Court).

104. United States v. Smith, 18 U.S. (5 Wheat.) 153, 160–61 (1820) (determining that custom and usage, as well as
judicial writings, help to define international common law). See Scoble, supra note 44, at 138–39 (enumerating
the several sources of international common law set out by the Supreme Court in Smith); see also G. Edward
White, The Marshall Court and International Law: The Piracy Cases, 83 AM. J. INT’L L. 727, 732–33 (1989)
(describing the Smith case, in which the Supreme Court found that piracy constituted a violation of “the law of
nations”).

105. Smith, 18 U.S. (5 Wheat.) at 160. See Filartiga, 630 F.2d at 880 (reciting three adequate sources of international
law as specified by the U.S. Supreme Court in Smith); see also Maria B. Montes, Note, Recognition of Its Obliga-
tion to Filipino Amerasian Children Under International Law, 46 HASTINGS L.J. 1621, 1630 (1995) (acknowledg-
ing the enumerated sources in Smith as the foundation for a judge who seeks to determine whether a given rule
has become customary norm).
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was affirmed in The Paquete Habana,106 which stated, “the customs and usages of civilized
nations [may be determined through] the works of jurists and commentators . . . [which pro-
vide] trustworthy evidence of what the law really is.”107

The only instance in which a federal district court employed the Filartiga court’s approach
was in the Eleventh Circuit’s 1996 decision of Abebe-Jira v. Negewo.108 This was a case in which
Abebe-Jira was tortured and threatened during a military dictatorship in Ethiopia.109 The court
articulated the test invented by the Ninth Circuit in Marcos110 for bringing a claim under the
ATCA, which is merely a breakdown of the statutory text: “The statute confers federal subject-
matter jurisdiction when the following three conditions are satisfied: (1) an alien sues (2) for a
tort (3) committed in violation of the law of nations (i.e., international law).”111 Unlike Mar-
cos, however, the court then proceeded to read the statute as requiring no more than a claim of

106. See The Paquete Habana, 175 U.S. 677, 708 (1900); United States v. Buck, 690 F. Supp. 1291, 1297 (S.D.N.Y.
1988) (noting that The Paquete Habana expanded on the Smith theory of referring to outside sources, absent a
treaty, to ascertain the meaning of the law of nations); see also Donald J. Kochan, Constitutional Structure as a
Limitation on the Scope of the “Law of Nations” in the Alien Tort Claims Act, 31 CORNELL INT’L L.J. 53, 158–59
(1998) (indicating The Paquete Habana agreement with the method in Smith of referring to jurists and commen-
tators in order to determine international law).

107. Paquete Habana, 175 U.S. at 702. See Hilton v. Guyot, 159 U.S. 113, 143 (1895) (noting that the best aid for
judicial tribunals to define law where no written law exists is interpretation by jurists and commentators of “cus-
toms and usages of civilized nations”); see also Moultrie v. Hunt, 23 N.Y. 394, 396 (1861) (recognizing that the
assistance of international law treatises and civil law commentaries is often sought absent local legislative or judi-
cial findings).

108. See Abebe-Jira v. Negewo, 72 F.3d 844, 848 (11th Cir. 1999); see also Hon. John M. Walker, Jr., Domestic Adju-
dication of International Human Rights Violations Under the Alien Tort Statute, 41 ST. LOUIS L.J. 539, 550 (1997)
(explaining that the Abebe-Jira court upheld a district court judge’s decision based on the rationale in the Filar-
tiga case); Alan Fredrick Enslen, Filartiga’s Offspring: The Second Circuit Significantly Expands the Scope of the
Alien Tort Claim Act With Its Decision in Kadic v. Karadzic, 48 ALA. L. REV. 695, 732 (1997) (concluding that
affirming the district court’s finding for the plaintiff in Abebe-Jira reflects a consensus with the Filartiga approach
in this debate for defining the “law of nations”).

109. See Abebe-Jira, 72 F.3d at 845 (detailing the horrific torture endured by Abebe-Jira in the late 1970s when Ethio-
pia was under military dictatorship); see also Associated Press, Alleged Ethiopian Torturer Is on Trial 3 Women
Accuse Atlanta Bellhop, CHI. TRIB., May 23, 1993, at 9C (demonstrating the horrendous brutality Abebe-Jira
faced after her arrest during the “Reign of Terror” in Ethiopia); John R. Schmertz, Jr. & Mike Meier, Eleventh
Circuit Holds That Alien Tort Act (ATCA) Provides Both Federal Jurisdiction and Private Right of Action For Ethio-
pian Citizen Tortured in Ethiopia, INT’L L. UPDATE, Mar. 1996, vol. 2, no. 3 (reporting Abebe-Jira’s allegations of
numerous tortuous acts by an official in Ethiopia during a dictatorship in the 1970s).

110. See Hilao v. Estate of Marcos, 25 F.3d 1467, 1474-75 (9th Cir. 1994) indicating the plain-meaning statutory
interpretation of the Alien Tort Claims Act, 28 U.S.C. § 1350, creates a cause of action for the torture of an alien
and violates human rights under international law); see also Doe v. Unocal Corp., 110 F. Supp. 2d 1294, 1302
(S.D. Cal. 2000) (declaring that a cause of action existed for the plaintiff against the Myanmar military for torts
they committed as pursuant to ATCA and ATCA’s interpretation by the Marcos court). See generally Armin
Rosencranz & Richard Campbell, Foreign Environmental and Human Rights Suits Against U.S. Courts, 18 STAN.
ENVTL. L.J. 145, 154 (1999) (stating that some courts adhered to the Ninth Circuit findings by holding that
torture by an official is a sufficient claim under ATCA, and a violation of international law).

111. Abebe-Jira, 72 F.3d at 847. See also 28 U.S.C.S. § 1350 (enumerating the three necessary requirements for juris-
diction under the statute); Tel-Oren v. Libyan Arab Republic, 517 F. Supp. 542, 548 (D.C. Cir. 1981) (reiterat-
ing the three elements needed in order for plaintiff to recover under section 1350, as well as acknowledging that
a plaintiff ’s U.S. citizenship will not affect the first requirement that the plaintiff be an alien).
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a violation of the law of nations.112 The Abebe-Jira court did not discuss the sources the court
should use to ascertain what constitutes a violation of the law of nations, because this question
was settled by the Supreme Court in its decisions in Smith113 and Paquette Habana,114 as was
elucidated by the Filartiga court.115 

B. What Result the Filartiga Approach Would Yield for Alvarez-Machain

The use of the Filartiga approach in determining the Alvarez-Machain case would not
change the Ninth Circuit’s determination that the arbitrary arrest and detention of Alvarez was
a violation of the law of nations, as this was a clear violation of a customary norm of interna-
tional law.116 However, the court might also find that transborder abduction was prohibited.117

112. See Abebe-Jira, 72 F.3d at 847 (claiming that in order to have a claim under section 1350, the plaintiff is merely
required to show that the law of nations was violated); see also Paul v. Avril, 812 F. Supp. 207, 211–12 (S.D. Fla.
1992) (stating that the statutory language “committed in violation” implies that a violation of the laws of nations
would be adequate to raise a cause of action). See generally Edward A. Amley, Jr., Sue and Be Recognized: Collect-
ing § 1350 Judgments Abroad, 107 YALE L.J. 2177, 2187 (1998) (addressing the debate between federal judges as
to the scope of the section 1350, but noting that the prevalent view is that followed by the Abebe- Jira court).

113. See United States v. Smith, 18 U.S. (5 Wheat.) 153, 160 (1820) (asserting that the law of nations may be discov-
ered by seeking the advice of jurists, or the customary practice and usage of nations, or by any court decision that
recognizes and enforces that law); see also Lopes v. Schroder, 225 F. Supp. 292, 295 (E.D. Pa. 1963) (referring to
the sources listed in Smith, but expanding the third requirement so as to consider the “organic growth” of the law
of nations); Monroe Leigh, Jurisdiction-Private Right of Action Under the Law of Nations-Subject Matter Jurisdic-
tion Under Alien Tort Claims Act Separation of Powers, 78 AM. J. INT’L L. 668, 670 (1984) (recognizing the U.S.
Supreme Court’s reliance on the adequate sources it enumerated in Smith).

114. See The Paquete Habana, 175 U.S. 677, 700 (1900) (relying on the usages and custom of civilized nations
absent a controlling treaty or other legal source to determine when the law of nations is violated); see also George
Miron, Did the ABM Treaty of 1972 Remain In Force After the USSR Ceased to Exist in December 1991 and Did it
Become a Treaty Between the United States and the Russian Federation?, 17 AM. J. INT’L L. 189, 224 (2002) (dis-
cussing the evolution of custom in defining international law by reference to The Paquete Habana case); Sympo-
sium, U.S. Disregard for International Law in the World War II Internment of Japanese Peruvians—A Case Study, 40
B.C. L. REV. 275, 327 (1998) (referring to the Paquete court’s declaration that determinations pertaining to
international law ought to be made by resorting to customs and practices of nations as well as the work product
of commentators and jurists where no treaty, legislative or executive act controls).

115. See Filartiga v. Pena-Irala, 630 F.2d 876, 881 (2d Cir. 1980) (concluding that sources such as works of jurists,
general practices of nations, and judicial decisions should be used in defining the law of nations); Lopes, 225 F.
Supp. at 296–97 (analyzing judicial decisions and the general usage and practice of nations in determining the
law of nations). See generally Beanal v. Freeport-McMoran, Inc., 197 F.3d 161, 165 (5th Cir. 1999) (positing that
the law of nations must be interpreted as it has evolved and exists among nations presently).

116. See Alvarez-Machain v. United States, 266 F.3d 1045, 1052 (9th Cir. 2001) (holding that arbitrary arrest and
detention violates the law of nations); American Convention on Human Rights, July 1970, 9 I.L.M. 673, 677
(establishing that no one shall be subject to arbitrary arrest or imprisonment); International Covenant on Civil
and Political Rights, Oct. 5, 1977, art. 12, 1966 U.S.T. LEXIS 521 (mandating that the right to free bodily
movement is not to be restricted, except as provided for by valid and necessary law). 

117. See United States v. Verdugo-Urquidez, 939 F.2d 1341, 1352 (9th Cir. 1991) (concluding that government-
sponsored kidnapping is inconsistent with the fundamental principle that territorial integrity may not be
breached by force); Farah Hussain, Note, A Functional Response to International Crime: An International Justice
Commission, 70 ST. JOHN’S L. REV. 755, 767 (1996) (arguing that customary international law prohibits extra-
territorial abduction). See generally Charles Biblowit, Transborder Abductions and United States Policy: Comments
on United States v. Alvarez-Machain, 9 N.Y. INT’L L. REV. 105, 111–13 (1996) (arguing that principles of inter-
national law should be adhered to in the extradition process).
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The court would look to the “sources of international law,” as termed in The Paquete Habana,
to inquire whether the tort violates a norm of international law.118 It would not be necessary
for the tort to fit into the “specific, universal, and obligatory” standard.119 The violation would
have to be regarded as contrary to the international norms of civilized nations.120 

III. Why Follow the Filartiga Approach?

The Filartiga approach is the best standard for determining violations of the law of
nations under the ATCA.121 This historical approach, directly in line with the intent of the first
Congress that created the statute, is perfectly aligned with modern objectives of international
law as well.

118. See Filartiga, 630 F.2d at 884 (examining the sources of international law to determine whether the act of torture
violates the law of nations); Paquette Habana, 175 U.S. at 700 (articulating the sources of international law). See
generally Flores v. Southern Peru Copper Corp., 343 F.3d 140, 154 (2d Cir. 2003) (holding that the clear and
unambiguous rules by which states universally abide constitute the body of customary international law).

119. See Abebe-Jira v. Negewo, 72 F.3d 844, 847 (11th Cir. 1996) (interpreting the Alien Tort Claims Act as requiring
nothing more that an allegation of a violation of the law of nations). See generally Bederman, supra note 47, at
481–82 (discussing the limiting factors of Alien Tort Claims Act litigation); Ratner, supra note 5, at 104 (analyz-
ing the likely confusion to result from having a “specific, universal, and obligatory” standard for alleging a cause
of action under the Alien Tort Claims Act).

120. See Kadic v. Karadzic, 70 F.3d 232, 238–39 (2d Cir. 1995) (holding that jurisdiction existed under the Alien
Tort Claims Act where the alleged conduct violated well-established norms of international law). See generally
RESTATEMENT (THIRD) FOREIGN RELATIONS LAW OF THE UNITED STATES: CUSTOMARY INTERNATIONAL

LAW OF HUMAN RIGHTS § 702 (1987) (asserting that a state violates international law if it practices, encour-
ages, or condones prolonged arbitrary detention); Theodore R. Posner, International Decision, Kadic v.
Karadzic, 90 AM. J. INT’L L. 658, 660 (1996) (noting that the Filartiga court identified international law by
examining the general assent of civilized nations).

121. See generally Rosen, supra note 73, at 516 (arguing that the Filartiga approach gives hope to many victims of
human rights violations); Kara C. Ryf, Burger-Fischer v. Degussa AG: U.S. Courts Allow Siemens and Degussa to
Profit from Holocaust Slave Labor, 33 CASE. W. RES. J. INT’L L. 155, 175–76 (2001) (arguing that the Burger-Fis-
cher court should have followed the Filartiga approach in order to provide victims of forced labor some relief );
Ralph G. Steinhardt, Book Review and Notes: International Human Rights Litigation in U.S. Courts, by Beth
Stephens and Michael Ratner, 91 AM. J. INT’L L. 755, 755 (1997) (noting that under the Filartiga approach, a
coherent body of decisional law has developed which has influenced the Executive Branch and Congress).
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Courts should adjudicate rights already recognized by international law as opposed to
making determinations of new law.122 Further, this standard is most consistent with the plain
meaning of the Alien Tort statute’s language123 and the intent of the Congress that enacted
it.124 The first Congress recognized that the law of nations had evolved over time and expected
that it would continue to do so.125 The 102nd Congress echoed this theory when it enacted the
Torture Victim Protection Act.126 The House Report accompanying the Torture Victim Pro-
tection Act states: “Claims based on torture or summary executions do not exhaust the list of
actions that may appropriately be covered [by] section 1350. That statute should remain intact

122. See Filartiga, 630 F.2d at 877 (construing the Alien Tort Claims Act as not granting new rights to aliens, but as
opening the federal courts to adjudicate rights already established by international law). See generally Jones v.
Petty Ray Geophysical Geosource, Inc., 722 F. Supp. 343, 348 (S.D. Tex. 1989) (determining that section 1350
merely serves as an entrance into the federal courts and does not provide an independent cause of action);
Kochan, supra note 106, at 175–76 (arguing that judicial power to define new international laws will provoke
conflicts with other nations).

123. See Abebe-Jira, 72 F.3d at 847 (“On its face, section 1350 requires the district courts to hear claims ‘by an alien
for a tort only, committed in violation of the law of nations.’ . . . We read the statute as requiring no more than
an allegation of a violation of the law of nations in order to invoke section 1350.”); see also 28 U.S.C.S. § 1350
(granting the district courts original jurisdiction for torts only, committed in violation of the law of nations). See
generally Russell G. Donaldson, Annotation, Construction and Application of Alien Tort Statute (28 U.S.C.A §
1350), Providing for Federal Jurisdiction Over Alien’s Action for Tort Committed in Violation of Law of Nations or
Treaty of the United States, 116 A.L.R. FED. 387, 387 (2003) (noting that the Alien Tort Claims Act has been
construed as granting federal jurisdiction to already existing causes of action).

124. See generally Xuncax v. Gramajo, 886 F. Supp. 162, 181 (D. Mass. 1995) (noting that Congress has expressed its
approval of the Filartiga line of cases); Sung Teak Kim, Note, Adjudicating Violations of International Law: Defin-
ing the Scope of Jurisdiction Under the Alien Tort Statute—Trajano v. Marcos, 27 CORNELL INT’L L.J. 387, 407
(1994) (analyzing whether the Alien Tort Claims Act creates a new cause of action); Michael C. Small, Enforcing
International Human Rights Law in Federal Courts: The Alien Tort Statute and the Separation of Powers, 74 GEO.
L.J. 163, 204 (1985) (positing that in enacting the Alien Tort Claims Act it was Congress’ intention to bring
claims of violations of international law before the federal courts, rather than leaving their resolution to local tri-
bunals).

125. See William S. Dodge, The Historical Origins of the Alien Tort Statute: A Response to the “Originalists”, 19 HAST-
INGS INT’L & COMP. L. REV. 221, 238 (1996) (criticizing Judge Bork’s dissenting opinion that the first Con-
gress only intended the Alien Tort Claims Act to apply to torts that violated international norms as they were in
1789). See generally George Norris Stavis, Note, Collecting Judgments in Human Rights Torts Cases—Flexibility for
Non-Profit Litigators?, 31 COLUM. HUM. RTS. L. REV. 209, 212–13 (1999) (suggesting the reason the Filartiga
decision has been so influential was because the Court acknowledged that international laws and norms evolve
over time); Beth Stephens, Translating Filartiga: A Comparative and International Law Analysis of Domestic Reme-
dies for International Human Rights Violations, 27 YALE J. INT’L L. 1, 8–9 (2002) (noting that the courts have
interpreted the Alien Torts Claims Act to create causes of actions for violations of international norms as they
evolve over time).

126. See generally Adam C. Belsky, Mark Merva & Naomi Roht-Arriaza, Comment, Implied Waiver Under the FSIA: A
Proposed Exception to Immunity for Violations of Peremptory Norms of International Law, 77 CAL. L. REV. 365, 398
(1989) (demonstrating that the laws of the United States evolve to reflect the changes in international laws and
norms); Dodge, supra note 11, at 359 (indicating the 102nd Congress incorporated the expectations of the first
Congress when it enacted the Torture Victim Protection Act); Harold Hongju Koh, Is International Law Really
State Law?, 111 HARV. L. REV. 1824, 1844 (1998) (remarking that the Torture Victim Protection Act was
enacted to complement rather than restrict the Alien Tort Claims Act).
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to permit suits based on other norms that already exist or may ripen in the future into rules of
customary international law.”127

Moreover, scholars such as Ratner refer to the current era of ATCA adjudication as the
post-Nuremberg era, in which the international community has banded together to expand
human-rights-related international law.128 The United States may now be hesitant to move
with the tide of this international current toward globalization and collaboration with other
nations due to the tragedy we experienced on September 11, 2001.129 The fear of terrorism,
originating from foreign countries and from citizens of foreign countries who are coming to the
U.S., is causing our country to stall this modernist, human rights movement of which we were
originally in favor.130 Our first reaction, as is natural through fear, is to close the doors of our
courts and to try to limit the rights that terrorists might have there. Rather, we should have a
renewed trust in the integrity of our legal system and its ability to withstand our fears, and give
all people the right to have their cases adjudicated in our courts as dictated by laws passed prior
to September 11th. We should not hide behind the logistical argument that providing this
right will open the doors to more ATCA claims and only cause further crowding in our

127. See H.R. REP. NO. 102-367(I) (1991) (establishing the details of the Torture Victim Protection Act). See gener-
ally Jennifer Correale, Comment, The Torture Victim Protection Act: A Vital Contribution to International Human
Rights Enforcement or Just a Nice Gesture?, 6 PACE INT’L L. REV. 197, 205 (1994) (indicating that the Torture
Victim Protection Act broadened the notion of international law to protect rights that may become norms at
some point in the future); Ryan Goodman, Comment, Congressional Support for Customary International Human
Rights as Federal Common Law: Lessons of the Torture Victim Protection Act, 4 ILSA J. INT’L & COMP. L. 455, 461
(1998) (summarizing the legislative history behind the Torture Victim Protection Act).

128. See Ratner, supra note 5, at 91 (stressing that human rights has become a proper subject of international law). See
generally Anthony D’Amato, What Does Tel-Oren Tell Lawyers? Judge Bork’s Concept of the Law of Nations is Seri-
ously Mistaken, 79 AM. J. INT’L L. 92, 104 (1985) (discussing the incorporation of post-Nuremberg standards
into domestic and international law); Fogelson, supra note 58, at 885 (illustrating that, after the Holocaust,
human rights issues have been addressed by statutes such as the Alien Tort Claims Act).

129. See generally David Held, What Hope for the Future? Learning the Lessons of the Past, 9 IND. J. GLOBAL LEGAL

STUD. 381, 383 (2002) (discussing the effects that the September 11th terrorist attacks had on American foreign
policy); Philip B. Heymann, Civil Liberties and Human Rights in the Aftermath of September 11, 25 HARV. J.L. &
PUB. POL’Y 441, 456 (2002) (outlining the potential dangers to civil liberties and human rights after September
11); David A. Westbrook, Three Meditations on How Law Rules After Globalization, 12 MINN. J. GLOBAL TRADE

337, 349 (2003) (positing that many Americans have come to view globalization as a force that made the Sep-
tember 11 terrorist attacks possible).

130. See generally Danielle S. Petito, Comment, Sovereignty and Globalization: Fallacies, Truth, and Perception, 17
N.Y.L. SCH. J. HUM. RTS. 1139, 1156–57 (2001) (asserting that the West has been at the forefront of the
human rights movement and must continue to make strides in expanding this philosophy); Helen Stacy, Rela-
tional Sovereignty, 55 STAN. L. REV. 2029, 2052 (2003) (stressing the expectations that the international commu-
nity has of the United States in supporting human rights); Brook Larmer, Liberty in the Balance, NEWSWEEK,
Nov. 18, 2002, at 30 (arguing that the United States has not completely lost its human rights priorities since Sep-
tember 11).
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courts.131 If the United States is the only sanctuary for such claims, then by all means our com-
mitment to fairness and justice for all must permit us to accept them.

Conclusion

Individual human rights protection is a central objective of the international commu-
nity.132 This Comment has suggested that the Alvarez-Machain court, in concluding that noth-
ing more than a violation of the law of nations as defined by norms of customary international
law is required to satisfy the “specific, universal, and obligatory” standard, forwarded the goals
of the international community in the United States courts, but it could have gone further. The
Ninth Circuit should have read the Alien Tort statute, in accordance with its plain language, to
extend to all torts in violation of the law of nations as determined by state practice. This histor-
ical approach, directly in line with the intent of the first Congress that created the statute, is
perfectly aligned with modern objectives of international law as well.133 Further, this seems to
be the proper method since that which is legally sound is ideally in harmony with that which is
morally right.134

131. See generally Aaron Xavier Fellmeth, Wiwa v. Royal Dutch Petroleum Co.: A New Standard for the Enforcement of
International Law in U.S. Courts?, 5 YALE HUM. RTS. & DEV. L.J. 241, 243 (2002) (enumerating the public
interest considerations a court must balance in determining whether it has jurisdiction over a foreign defendant’s
tort claim); Aric K. Short, Is the Alien Tort Statute Sacrosanct? Retaining Forum Non Conveniens in Human Rights
Litigation, 33 N.Y.U. J. INT’L L. & POL. 1001, 1021 (2001) (noting the Supreme Court has listed court conges-
tion as one of many public interest factors courts should consider when exercising jurisdiction); Matthew R.
Skolnik, Comment, The Forum Non Conveniens Doctrine in Alien Tort Claims Act Cases: A Shell of its Former
Self After Wiwa, 16 EMORY INT’L L. REV. 187, 204 (2002) (arguing that the burden of court congestion on
courts should not outweigh foreign defendants’ need for justice).

132. See generally Sara E. Allgood, Comment, United Nations Human Rights “Entitlements”: The Right to Development
Analyzed Within the Application of the Right of Self-Determination, 31 GA. J. INT’L & COMP. L. 321, 323 (2003)
(examining the universal principles of human rights that emerged after the creation of the United Nations Char-
ter); Jeffrey Rabkin, Note, Universal Justice: The Role of the Federal Courts in International Civil Litigation, 95
COLUM. L. REV. 2120, 2141 (1995) (suggesting the Alien Tort Claims Act and the Torture Victim Protection
Act embodied the goal of human rights recognition in the international community); Wiktor Osiatynski, Back to
Basics: Limiting the Definition of Human Rights May Be the Best Way to Defend Them, TIME, Dec. 14, 1998, at 60
(outlining the benefits that the human rights movement has brought to the international community).

133. See generally Burley, supra note 15, at 464 (asserting that the Framers recognized a need to provide redress for vio-
lations of international laws in U.S. courts and that this recognition has formed the basis for modern human
rights obligations); Dodge, supra note 125, at 238 (outlining the intentions of the first Congress when it enacted
the Alien Tort Claims Act); Jason Jarvis, Comment, A New Paradigm for the Alien Tort Statute Under Extraterrito-
riality and the Universality Principle, 30 PEPP. L. REV. 671, 676 (2003) (indicating that the Framers intended to
provide a remedy within U.S. borders for persons affected by violations of international laws).

134. See generally Belsky, Merva & Roht-Arriaza, supra note 126, at 385 (promoting the theory that individuals have a
moral duty to disregard immoral orders from authorities of their nation); Burley, supra note 15, at 493 (suggest-
ing the United States can continue to make advancements for human rights in international law by maintaining
moral political decisions in domestic law); Rabkin, supra note 132, at 2147 (expressing the moral obligations the
United States has in providing justice for foreign defendants).
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Enforcing International Labor Standards Through the Use of the 
Alien Tort Claims Act and Traditional Corporate Law

By Jonathan Fielding*

“Corporations have neither bodies to be punished, nor souls to be condemned.
They therefore do as they like.”

Edward, 1st Baron Thurlow

I. Introduction

Globalization has created a significant crisis in the regulation of work.1 The transforma-
tion of corporations from intrastate to transnational entities has not had a concomitant shift in
the nature of the law.2 The multiplicity of jurisdictions in which manufacturing operations can
operate has led to significant competition for capital among these sovereignties.3 This competi-
tion encourages what many call “the race to the bottom,”4 wherein these sovereignties attempt

1. See Guy Davidov, The Three Axes of Employment Relationships: A Characterization of Workers in Need of Protection,
52 U. TORONTO L.J. 357, 363 (2002) (arguing that globalization has aggravated the preexisting crisis in the
legal regulation of work); see also Joan Fitzpatrick & Katrina R. Kelly, General Aspects of Migration: Law and the
Female Migrant, 22 HASTINGS INT’L & COMP. L. REV. 47, 97 (1998) (indicating that globalization has
prompted transnational investors to flock to developing states where labor regulations are weak or nonexistent).
See generally Katherine Van Wezel Stone, Labor and the Global Economy: Four Approaches to Transnational Labor
Regulation, 16 MICH. J. INT’L L. 987, 990 (1995) (outlining the challenges to labor law regulation created by
globalization).

2. See Harry W. Arthurs, Borrowing Policy: Where Have You Gone, John R. Commons, Now That We Need You So?, 21
COMP. LAB. L. & POL’Y J. 373, 389 (2000) (recognizing that despite globalization, there is neither global regula-
tory law, nor a global legislature equipped to shape the nature of the preexisting law); see also Charles B. Craver,
Mandatory Worker Participation Is Required in a Declining Union Environment to Provide Employees with Meaning-
ful Industrial Democracy, 66 GEO. WASH. L. REV. 135, 167 (1997) (suggesting that Congress should change the
nature of the law to meet the consequences of emerging transnational entities); Mary Elliott Rolle, Note, Unrav-
eling Accountability: Contesting Legal and Procedural Barriers in International Toxic Tort Cases, 15 GEO. INT’L
ENVTL. L. REV. 135, 138 (2003) (maintaining that transnational corporations are largely unsupervised due to a
lack of legal resources and the lagging development of the law in the nations in which they operate).

3. See generally Robert L. Borosage, On the ‘Fast Track’ to Nowhere; Clinton Has Lost His Way in the Debate Over
Trade, WASH. POST, Sept. 21, 1997, C1 (encouraging reformers to lobby for “civilized limits” on global compe-
tition for capital); Akio Morita, Business Forum: Trading With Japan; Something Basic Is Wrong With America,
N.Y. TIMES, Oct. 1, 1989, § 3, at 2 (arguing that currency fluctuations undermine future-oriented manufactur-
ing industries).

* J.D. candidate June 2004, St. John’s University School of Law; B.A. University of Virginia, 2001. 
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to induce foreign investment by multinational enterprises by relaxing their labor laws.5 The
reverse side of the same coin is the changing nature of corporations in the industrialized world.6

Traditional operation of corporations within the territorial confines of the state led to the cre-
ation of a fairly robust corpus of labor law within the industrialized world.7 The availability of
outside labor sources within the developing world has allowed corporations to evade the higher

4. See SEC v. GLT Dain Rauscher, Inc., 254 F.3d 852, 857 (9th Cir. 2001) (acknowledging that the “race to the
bottom” sets the least demanding standard on the conduct of industries). See generally Frank Partnoy, Multina-
tional Regulatory Competition and Single-Stock Futures, 21 NW. J. INT’L L. & BUS. 641, 643 (2001) (indicating
that multinational competition, rather than interjurisdictional or intrajurisdictional competition, may be more
likely to create conditions that encourage a “race to the bottom”); Richard L. Revesz, Rehabilitating Interstate
Competition: Rethinking the “Race-To-The-Bottom” Rationale for Federal Environmental Regulation, 67 N.Y.U. L.
REV. 1210, 1211 (1992) (noting that the “race to the bottom” has generally been used for regulation at the fed-
eral rather than the state level when imposing costs).

5. See Katherine Van Wezel Stone, supra note 1, at 992–95 (analyzing the negative effects of relaxing labor laws);
see, e.g., Fred Dickey, Levi Strauss and the Price We Pay; The Cost of Apparel Has Declined for a Quarter Century
Helping Make Americans the Best-Clothed People in History. All Is Right in the World, Unless You Ask How It Hap-
pened, L.A. TIMES MAGAZINE, Dec. 1, 2002, at 14 (indicating that the Levi Strauss Corp. moved its production
to countries with lower wages, child labor, longer workdays, and the absence of health plans, environmental pro-
tections, and workplace safety standards); cf. Todd Johnston, The Role of International Equity in a Sustainable
Future: The Continuing Problem of Third World Debt and Development, 6 BUFF. ENVTL. L.J. 35, 50–54 (1998)
(discussing the impact and effects of minimal environmental standards in regard to the “race to the bottom”). 

6. See generally Bartram S. Brown, Developing Countries in the International Trade Order, 14 N. ILL. U. L. REV. 347,
394–405 (1994) (discussing the international trade agreements of the 1990s and the possible effects on both
Third World countries and industrialized nations); Michael D. Goldman & Eileen M. Filliben, Corporate Gover-
nance: Current Trends and Likely Developments for the Twenty-First Century, 25 DEL. J. CORP. L. 683, 695 (2000)
(opining that globalization will likely change the way corporations do business); Kent Greenfield, Ultra Vires
Lives! A Stakeholder Analysis of Corporate Illegality, 87 VA. L. REV. 1279, 1311–12 (2001) (stating that in the late
1800s courts retreated from the view that the powers of a corporation were outlined by a strict construction of its
charter). 

7. See United Steelworkers v. American Mfg. Corp., 363 U.S. 564, 567 (1960) (referring to labor law as a meaning-
ful body of law that differs from contract law); see also Kenneth G. Dau-Schmidt, Labor Law and Industrial
Peace: A Comparative Analysis of the United States, the United Kingdom, Germany, and Japan Under the Bargaining
Model, 8 TUL. J. INT’L & COMP. L. 117, 118 (2000) (asserting that industrial nations have varied labor law
principles resulting from diverse social, cultural, and historical conditions in the respective countries); Thomas
C. Kohler, Propter Honoris Respectum: The Disintigration of Labor Law: Some Notes for a Comparative Study of
Legal Transformation, 73 NOTRE DAME L. REV. 1311, 1313-14 (1998) (describing how a body of labor law can
be found in every economically developed country, and each industrialized nation has its own unique labor law
practices and institutions). 
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labor standards of the industrialized world,8 which, in turn, frustrates the purpose of domestic
labor policy.9

In this paper, I shall investigate the possible development of means to enforce interna-
tional labor standards, concerning the fundamental human rights, which include protections
against slavery, forced labor and employment discrimination. The standards themselves are an
outgrowth of international law. Traditionally, the Alien Tort Claims Act10 (ATCA) has been the
vehicle for the enforcement of international human rights law,11 of which international labor
standards are a distinct, and an often underprivileged subset.12 First, I will examine the histori-
cal development of ATCA litigation, its constitutional bases, and the distinctions federal courts
have drawn between various international human rights for the purposes of enforcement under

8. See Louis K. Liggett Co. v. Lee, 288 U.S. 517, 557–60 (1933) (Brandeis, J., dissenting) (articulating how corpo-
rations avoid local restrictions by seeking labor sources in developing nations where costs are lower and laws are
more lenient); see also Van Wezel Stone, supra note 1, at 990 (discussing the “runaway shop” phenomenon of
corporations’ move to establish production facilities in countries with lower labor standards); cf. When the Multi-
national Meets the Patrimonial State: Prospects for Improving Transnational Liability, 5 DETROIT C.L. J. INT’L L.
& PRAC. 417, 440 (1996) (arguing that corporations that invest in developing nations forgo adequate roads,
electrical sources, telephone connections, and institutional support in exchange for lower labor standards).

9. For the purposes of this paper, I will assume that this “race to the bottom” has a deleterious effect on the lives of
both foreign and domestic workers. Not all labor law scholars share this view. See William B. Gould IV, Labor
Law for a Global Economy: The Uneasy Case for International Labor Standards, 80 NEB. L. REV. 715, 752–53
(2001) (arguing that the best means of improving the condition of labor at home and abroad is the elimination
of international trade restrictions (thereby accelerating the increase of per capita income abroad) and redirecting
moneys expended on tariffs and trade sanctions toward New Deal-style social welfare grants to domestic work-
ers); see also Scott R. Saleska & Kirsten H. Engel, “Facts are Stubborn Things”: An Empirical Reality Check in the
Theoretical Debate Over the Race-to-the-Bottom in State Environmental Standard-Setting, 8 CORNELL J.L. & PUB.
POL’Y 55, 56–57 (1998) (arguing via neoclassical economics that interstate competition should be viewed as
“welfare-enhancing rather than welfare-reducing”). But see Karl Marx, Wage Labour and Capital, in THE MARX

ENGELS READER 203, 211 (Robert C. Tucker ed., 1978) (describing how rapid growth of productive capital
compounds the burdens of the working class).

10. 28 U.S.C. § 1350 (stating that “[t]he district courts [of the United States] shall have original jurisdiction of any
civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United
States”).

11. The Act provides that federal subject matter jurisdiction exists when the following three conditions are satisfied:
“(1) an alien sues; (2) in a matter involving a tort; (3) which tort was committed in violation of international
law.” See Hilao v. Estate of Marcos (In re Estate of Ferdinand Marcos, Human Rights Litigation), 25 F.3d 1467,
1474–75 (9th Cir.1994) (concluding that section 1350 creates a cause of action for violations of international
human rights standards); see also Filartiga v. Pena-Irala, 630 F.2d 876, 887 (2d Cir. 1980) (construing the Alien
Tort statute as allowing federal courts to adjudicate rights recognized by international law); Beanal v. Freeport-
McMoRan, Inc., 969 F. Supp. 362, 366 (E.D. La. 1997) (recognizing a generally held view that the Alien Tort
Claims Act can be used to assert claims for violation of international law of human rights).

12. See David M. Trubek, Book Review, 91 AM. J. INT’L L. 398, 400 (1997) (reviewing Hector G. Bartolomei de la
Cruz et al., The INTERNATIONAL LABOR ORGANIZATION: THE INTERNATIONAL STANDARDS SYSTEM AND

BASIC HUMAN RIGHTS (1996), and HUMAN RIGHTS, LABOR RIGHTS, AND INTERNATIONAL TRADE: LAW

AND POLICY PERSPECTIVES, (Lance A. Compa & Stephen F. Diamond eds., 1996)) (implying that labor stan-
dards are separate from human rights, and noting that international labor standards are often violated by
nations); see also Joan M. Smith, North American Free Trade and the Exploitation of Working Children, 4 TEMP.
POL. & CIV. RTS. L. REV. 57, 91–92 (1994) (indicating that international labor standards are commonly disre-
garded). See generally Philippe Sands, Colloquium, Searching for Balance: Concluding Remarks, 11 N.Y.U.
ENVTL. L.J. 198, 202 (2002) (suggesting that international labor standards are distinct from human rights law).
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ATCA. Second, I will examine the evolution of international norms, looking particularly at the
process whereby international accord becomes customary international law, as well as the ele-
vated status of the jus cogens. Third, I will consider the possible use of traditional corporate law
as a means of enforcing these international norms as applied to internationally accepted labor
standards, focusing on the doctrine of ultra vires. In my examination of this doctrine, I will first
summarize its history, then subject its use in the regulation of domestic corporations’ interna-
tional activities to constitutional scrutiny, and finally evaluate its utility as an enforcement
mechanism of international labor standards. 

II. Historical Development of ATCA Litigation

Even before the passage of the Constitution, the members of the Continental Congress
had already envisaged the enactment of ATCA as a necessary component of our American sys-
tem.13 For the Framers, the importance of the law of nations14 was paramount for the vitality
of the Republic.15 In order to facilitate this task, the Constitution gives both Congress16 and
the federal judiciary17 broad authority to enact and interpret the law of nations.18 Acting under

13. See Filartiga, 630 F.2d at 878 (recognizing that the power supplied by the Alien Tort Claims Act was necessary
for effective control of United States foreign policy); see also William S. Dodge, The Historical Origins of the Alien
Tort Statute: A Response to the “Originalists,” 19 HASTINGS INT’L & COMP. L. REV. 221, 257 (1996) (discussing
the genesis of the ATCA and quoting a resolution passed by the Continental Congress recommending that a res-
olution punishing violators of the law of nations be enacted). See generally Kadic v. Karadzic, 70 F.3d 232, 236
(2d Cir. 1995) (relating the history and purpose of the Alien Tort Claims Act).

14. See Flores v. Southern Peru Copper Corp., No. 02-9008, 2003 U.S. App. LEXIS 18098, at *37–38 (2d Cir. Apr.
29, 2003) (defining the law of nations for purposes of the Alien Tort Claims Act); see also William Blackstone,
COMMENTARIES ON THE LAWS OF ENGLAND 879 (George Chase ed., 2d ed. 1884) available at http://
www.lonang.com/exlibris/blackstone/bla-405.html (discussing the law of nations and its purpose); cf. United
States v. Smith, 18 U.S. 153, 160–61 (1820) (alluding to the law of nations in discussing the crime of piracy).

15. See Filartiga, 630 F.2d at 878 (acknowledging the United States’ decision to rely on the principles of the law of
nations when creating the federal government); see also Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 164
(1996) (recognizing the powers and obligations of the legislative and judicial branches of government with
regard to the law of nations). See generally THE FEDERALIST No. 2 (John Jay), No. 42 (James Madison), No. 80
(Alexander Hamilton).

16. See U.S. CONST. amend. I, § 8, cl. 10, (giving Congress the power to punish offenses of the law of nations); see
also Seminole Tribe of Fla., 517 U.S. at 164 (stating that Congress has the power to change the United States’
position with regard to the law of nations); Smith, 18 U.S. at 159 (holding that Congress has the power to define
the laws of nations and to determine punishments for violations of such laws).

17. See U.S. CONST. amend. III, § 2 (giving the judiciary the power to hear cases involving disputes between a
domestic entity and a foreign entity); see also Filartiga, 630 F.2d at 878 (stating that the Congress gave the fed-
eral judiciary original jurisdiction over all claims arising from violations of the law of nations). But see Seminole
Tribe of Fla., 517 U.S. at 164 (1996) (stating that the Supreme Court is bound by the law of nations until Con-
gress passes a contrary enactment).

18. See U.S. CONST. amend. I, § 8, cl. 10, supra note 16 (granting Congress authority to punish violators of the law
of nations); U.S. CONST. amend. III, § 2 (giving the judiciary the power to hear cases of foreign concern); see
also Filartiga, 630 F.2d at 878 (recognizing the authority of both Congress and the judiciary to enact and inter-
pret the law of nations).
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this authority, Congress passed the Judiciary Act of 1789,19 which included the predecessor of
ATCA.20 

Contemporary development of ATCA as a means of enforcing human rights had its
beginnings in Filartiga v. Pena-Irala,21 wherein a Paraguayan national successfully brought suit
under the statute against an agent of the Paraguayan government for the wrongful death and
torture of his son.22 In Filartiga, the Second Circuit elucidated several essential propositions
that form the basis of ATCA analysis today.23 First, the Filartiga court adopted an evolving con-

19. See Judiciary Act of 1789, ch. 20, § 9(b), 1 Stat. 73, 77 (current version at 28 U.S.C. § 1350) (granting the fed-
eral judiciary original jurisdiction over claims brought for a violation of the law of nations); see also J. P. Morgan
Chase Bank v. Traffic Stream Infrastructure Ltd., 536 U.S. 88, 102 (2002) (recognizing that, under the Judi-
ciary Act of 1789, Congress gave the judiciary jurisdiction to hear claims filed by an “alien”); Filartiga, 630 F.2d
at 878 (stating that, through the Judiciary Act of 1789, Congress gave the judiciary “alienage jurisdiction”).

20. See Judiciary Act of 1789 at 76–77 (stating that “the district courts shall have . . . cognizance . . . of all causes
where an alien sues for a tort only in violation of the law of nations or a treaty of the United States”); see also
Flores v. Southern Peru Copper Corp., No. 02-9008, 2003 U.S. App. LEXIS 18098, at *37–38 (2d Cir. Apr.
29, 2003) (providing that the ATCA was initially ratified as a part of the Judiciary Act of 1789 which authorized
federal jurisdiction over a claim involving an international law or treaty); Courtney Shaw, Note, Uncertain Jus-
tice: Liability of Multinationals Under the Alien Tort Claims Act, 54 STAN. L. REV. 1359, 1364 (2002) (discussing
the modification of the language of the ATCA since its creation as a part of the Judiciary Act of 1789 and several
purposes it serves).

21. See Filartiga, 630 F.2d at 887–88 n.21 (noting that ATCA has not been the basis for jurisdiction except in rare
disputes concerning issues such as child custody among aliens or slavery); cf. Southern Peru Copper Corp., No.
02-9008, 2003 U.S. App. LEXIS 18098, at *37–38 (indicating that Filartiga not only acknowledged the broad
scope of authority of international law, but also initiated an increase in litigation brought under the ATCA). See
generally Anita Bernstein, Conjoining International Human Rights Law with Enterprise Liability for Accidents, 40
WASHBURN L.J. 382, 396–97 (2001) (commenting that until activists persuaded courts to consider the ATCA
in human rights litigation, the statute was rarely raised throughout judicial history).

22. See Filartiga, 630 F.2d at 880 (finding that the court had jurisdiction based on the ATCA because the act of tor-
ture committed by a state official against the victim violated his international human rights); cf. Wiwa v. Royal
Dutch Petroleum Co., 226 F.3d 88, 91–92 (2d Cir. 2000) (reversing the lower court’s application of forum non
conveniens for lacking personal jurisdiction over an ATCA suit filed by three Nigerian émigrés and a woman who
allegedly suffered abuse by defendant business corporations). See generally Kadic v. Karadzic, 70 F.3d 232, 236–
37 (2d Cir. 1995) (holding that defendant’s acts during the Bosnian civil war were violations of the law of
nations and not protected by immunity of being an invitee of the U.N., and thus the courts of the U.S. had
jurisdiction based on the ATCA).

23. See Filartiga, 630 F.2d at 883–86 (establishing, inter alia, that the U.S., as a member state of the U.N., must
adhere to the declarations regarding human rights and that district courts have jurisdiction over an alien’s tort in
violation of an international law or treaty pursuant to Article III of the Constitution even if acted under color of
authority when the tortfeasor is served with process within the U.S.); see also Siderman de Blake v. Republic of
Argentina, 965 F.2d 699, 714–15 (9th Cir. 1992) (citing Filartiga, which states that courts should rely on cus-
tomary international law that attained jus cogen status). See generally Justin Lu, Jurisdiction Over Non-State Activ-
ity Under the Alien Tort Claims Act, 35 COLUM. J. TRANSNAT’L L. 531, 534–35 (1997) (commenting that the
Second Circuit held in Filartiga that torturing people behind the shield of official authority was a violation of
international law and the ATCA).
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ception of the law of nations24 and recognized that United States courts are bound by it.25 Sec-
ond, the court reasserted the Supreme Court’s enumeration of the proper sources of
international law.26 Third, it made use of U.N. Declarations as compelling sources of interna-
tional law to which defendants could be bound.27 

24. See Filartiga, 630 F.2d at 887 (recognizing that “questions of jurisdiction must be considered part of an organic
growth part of an evolutionary process”). Analytically, this proposition seems self-evident, as Blackstone’s expo-
sition of the law of nations assumes that it is part of the common law, “the law of nations . . . is here adopted in
its full extent by the common law, and is held to be a part of the law of the land,” which is necessarily evolution-
ary in nature; see William Blackstone, supra note 14, at 879; see also Tel-Oren v. Libyan Arab Republic, 726 F.2d
774, 777 (D.C. Cir. 1984) (Edwards, J., concurring) (providing that the law of nations is not a stationary con-
cept and it should be interpreted consistently with modern standards); Joshua Ratner, Note, Back to the Future:
Why a Return to the Approach of the Filartiga Court Is Essential to Preserve the Legitimacy and Potential of the Alien
Tort Claims Act, 35 COLUM. J.L. & SOC. PROBS. 83, 95–96 (2002) (examining the approach used in the Filar-
tiga court to establish that the principles of the law of nations govern).

25. See Filartiga, 630 F.2d at 887 (citing The Nereide, 13 U.S. (9 Cranch) 388, 422 (1815)) (stating that the U.S.
courts are “bound by the law of nations, which is a part of the law of the land”). The resemblance to Blackstone
is uncanny; see also Garcia-Mir v. Meese, 788 F.2d 1446, 1453 (11th Cir. 1986) (providing that the law of
nations has always been part of common law of the U.S. and that courts must avoid violating international law);
Eric Gruzen, Comment, The United States as a Forum for Human Rights Litigation: Is This the Best Solution?, 14
TRANSNAT’L LAW. 207, 213–15 (2001) (referring to the historical precedents that lead to the court in Filartiga
to conclude that the U.S. is bound by international law).

26. See Filartiga, 630 F.2d at 880–81 (citing The Paquete Habana, 175 U.S. 677, 700 (1900)) (“resort must be had
to the customs and usages of civilized nations; and, as evidence of these, to the works of jurists and commenta-
tors, who by years of labor, research and experience, have made themselves peculiarly well acquainted with the
subjects of which they treat. Such works are resorted to by judicial tribunals, not for the speculations of their
authors concerning what the law ought to be, but for trustworthy evidence of what the law really is.”) (emphasis
added). See generally United States v. Smith, 18 U.S. 153, 160–61 (1820) (establishing that the law of nations
can be derived from the professed work of jurists on public law, general usage and custom of nations, or judicial
decisions acknowledging such laws); Presbyterian Church of Sudan v. Talisman Energy, Inc., 244 F. Supp. 2d
289, 304–05 (S.D.N.Y. 2003) (enumerating the sources of international law listed in the Statute of the Interna-
tional Court of Justice Article 38(1) which the court in Filartiga utilized).

27. See Filartiga, 630 F.2d at 882–83 (2d Cir. 1980) (citation omitted) (stating “[a]ccordingly, it has been observed
that the Universal Declaration of Human Rights no longer fits into the dichotomy of ‘binding treaty’ against
‘non-binding pronouncement,’ but is rather an authoritative statement of the international community,” and
“[t]his prohibition has become part of customary international law, as evidenced and defined by the Universal
Declaration of Human Rights, . . . which states, in the plainest of terms, ‘no one shall be subjected to torture.’”);
see also Alvarez-Machain v. United States, 331 F.3d 604, 617 (9th Cir. 2003) (finding that international law may
also be based on international agreements and U.N. Declarations based on the Filartiga court); Tachiona v.
Mugabe, 234 F. Supp. 2d 401, 425 (S.D.N.Y. 2002) (explaining that the Filartiga court acknowledged that the
Universal Declaration is an authoritative international law imposing duties upon member nations of the U.N.
Charter).
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The D.C. Circuit’s decision in Tel-Oren v. Libyan Arab Republic28 constituted a significant
retrenching of the availability of ATCA as a means of enforcing human rights violations.29 The
Tel-Oren court, per curiam, denied subject matter jurisdiction over the claim,30 but offered
three concurrences explaining the reason for its decision.31 Judge Bork’s refusal to find a cause

28. See Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 776 (D.C. Cir. 1984) (describing that plaintiffs attempted
to hold Palestinian terrorists and the PLO responsible for a bus hijacking and murder spree perpetrated in
Israel). See generally Michael C. Small, Enforcing International Human Rights Law in Federal Courts: The Alien
Tort Statute and the Separation of Powers, 74 GEO. L.J. 163, 164 (1985) (discussing the background and the con-
fusion created by the concurring opinions in Tel-Oren v. Libyan Arab Republic applying the Alien Tort statutes
to human rights litigation). But see Mark Gibney, Human Rights Litigation in U.S. Courts: A Hypocritical
Approach, 3 BUFF. J. INT’L. L. 261, 266 (1996) (asserting that the ATCA could provide a claim of action if the
violation of the law of nations was perpetrated by a state actor or one under the color of state law, which was not
the case in Tel-Oren because the PLO is a non-state actor).

29. See Libyan Arab Republic, 726 F.2d at 799 (asserting that the plaintiffs must have a private right of action, recog-
nized and enforceable under international law, before he could seek justice in U.S. courts); W. Michael Reisman
& Monica Hakimi, Illusion and Reality in the Compensation of Victims of International Terrorism, 54 ALA. L.
REV. 561, 564–65 (2003) (claiming the D.C. Circuit interpreted the “law of nations” under the ATCA more
strictly than the Second Circuit Court of Appeals); see also Monroe Leigh, Jurisdiction—Private Right of Action
Under the Law of Nations—Subject Matter Jurisdiction Under Alien Tort Claims Act—Separation of Powers, 78
AM. J. INT’L. L. 668, 668–70 (1984) (reviewing Tel-Oren v. Libyan Arab Republic and noting that the D.C. Cir-
cuit decided that the plaintiff in Tel-Oren failed to state a claim of action based on a violation of the “law of
nations” because the “law of nations” does not compel legal responsibility upon non-state actors, such as the
PLO). 

30. See Libyan Arab Republic, 726 F.2d at 775 (per curiam) (stating that the Court of Appeals affirmed the district
court’s ruling dismissing the complaint for lack of jurisdiction predicated on ATCA and 28 U.S.C. § 1331); see
also Georgene Vairo, Remedies for Victims of Terrorism, 35 LOY. L.A. L. REV. 1265, 1271 (2002) (noting the
court’s dismissal of the Tel-Oren action for lack of subject matter jurisdiction under the Alien Tort Claims Act).
See generally Laura Wishik, Separation of Powers and Adjudication of Human Rights Claims Under the Alien Tort
Claims Act—Hanoch Tel-Oren v. Libyan Arab Republic, 60 WASH. L. REV. 697, 697 (1985) (discussing the
denial of jurisdiction over the human rights violation claim brought under the Alien Tort Claims Act in Tel-
Oren).

31. Judge Edwards concurred in the judgment, declining “to read section 1350 to cover torture by non-state actors,”
Libyan Arab Republic, 726 F.2d at 795. Judge Bork held that:

[n]either the law of nations nor any of the relevant treatises provides a cause of action that
appellants may assert in courts of the United States. Furthermore, we should not, in an area
such as this, infer a cause of action not explicitly given. In reaching this latter conclusion, I am
guided chiefly by separation of powers principles, which caution courts to avoid potential inter-
ference with the political branches’ conduct of foreign relations.

Judge Robb found the matter nonjusticiable as a political question. Libyan Arab Republic, 726 F.2d at 823.
Judge Robb’s opinion has been left by the wayside. See id. at 799 (finding that this action brought under the
ATCA lacked subject matter jurisdiction due to the lack of an explicit cause of action and potential interference
with the power of the other governmental branches); Pamela Brondos, International Law—The Use of the Tor-
ture Victim Protection Act as an Enforcement Mechanism—Kadic v. Karadzic, 32 LAND & WATER L. REV. 221,
227 (1997) (noting the three-judge concurrence in Tel-Oren asserting different rationales for dismissing the case
for lack of subject matter jurisdiction); see also Anthony D’Amato, What does Tel-Oren Tell Lawyers? Judge Bork’s
Concept of the Law of Nations Is Seriously Mistaken, 79 AM. J. INT’L. L. 92, 92–93 (1985) (remarking on the
divergent concurrences in Tel-Oren which only agreed on the outcome of the case, not the reasoning).
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of action within the ATCA directly contributed to Congress’s passage of the Torture Victim
Protection Act of 1991 (TVPA).32 Bork’s position relies in part on what has been termed the
Originalist position,33 under which the only violations of international law actionable under
ATCA are those that were contemplated by Congress in 1789.34 More troubling, however, is
Bork’s contention that no cause of action is provided by ATCA.35 Judge Edwards’ concurrence
established the state actor requirement as an additional limitation on ATCA litigation.36

32. See Torture Victim Protection Act of 1991, Pub. L. No.102-256, 106 Stat. 73 (codified as amended in 28 U.S.C.
§ 1350) (TVPA) (discussing that during the passage of the TVPA, the House Judiciary Committee specifically
highlighted Bork’s concurrence, “In Tel-Oren . . . Judge Bork questioned the existence of a private right of action
under the Alien Tort Claims Act, reasoning that separation of powers principles required an explicit, and prefer-
ably contemporary, grant by Congress of a private right of action before U.S. courts could consider cases likely to
impact on U.S. foreign relations. The TVPA would provide such a grant, and would also enhance the remedy
already available under section 1350 in an important respect: While the Alien Tort Claims Act provides a remedy
to aliens only, the TVPA would extend a civil remedy also to U.S. citizens who may have been tortured abroad.”
H.R. REP. NO. 102-367(I), at 4 (1991)); Symeon C. Symeonides, Choice of Law in the American Courts in 2002:
Sixteenth Annual Survey, 51 AM. J. COMP. L. 1, 47 (2003) (broadening the jurisdiction under ATCA was
achieved through the TVPA, which created a specific cause of action). See generally Beth Stephens, Conceptualiz-
ing Violence Under International Law: Do Tort Remedies Fit the Crime?, 60 ALB. L. REV. 579, 596 (1997) (stating
that the TVPA broadened the ATCA jurisdictional allowance by creating an independent cause of action for cer-
tain claims and allowing U.S. citizens, as well as aliens, to exercise those claims).

33. See Dodge, supra note 13, at 224 (characterizing Bork’s arguments to carry out the original intent of the ATCA as
“originalist” based). See generally Ryan Goodman & Derek P. Jinks, Comment, Human Rights on the Eve of the
Next Century: U.N Human Rights Standards & U.S. Law: Filartiga’s Firm Footing: International Human Rights
and Federal Common Law, 66 FORDHAM L. REV. 463, 505 (1997) (noting Judge Bork’s interpretation of the
law of nations to be based upon an originalist argument); Joseph M. Sweeney, A Tort Only in Violation of the
Law of Nations, 18 HASTINGS INT’L. & COMP. L. REV. 445, 448 (1995) (explaining the originalist position in
the context of the ATCA and how the Framers’ intent should be taken into consideration in the court’s analysis).

34. See Libyan Arab Republic, 726 F.2d at 813 (rejecting an ATCA claim due to lack of subject matter jurisdiction).
Bork accepts Blackstone’s list of offenses against the law of nations (1) violation of safe-conducts, 2) infringe-
ment of the rights of ambassadors, and 3) piracy) as exhaustive, stating “[o]ne might suppose that these were the
kinds of offenses for which Congress wished to provide tort jurisdiction for suits by aliens in order to avoid con-
flicts with other nations.” Such a position does not seem coherent, however, when one considers the common
law nature of international law; Von Dardel v. U.S.S.R., 623 F. Supp. 246, 256–57 (D.C. Cir. 1985) (recogniz-
ing Judge Bork’s opinion that violations of the law of nations pursued under ATCA include only those that were
actionable in 1789 when ATCA was passed); see also Virginia A. Melvin, Comment, Tel-Oren v. Libyan Arab
Republic: Redefining the Alien Tort Claims Act, 70 MINN. L. REV. 211, 214 n.11 (1985) (remarking on Bork’s
interpretation of the original purpose of section 1350 of the ATCA to provide a private cause of action to indi-
viduals for violations of the law of nations).

35. See Libyan Arab Republic, 726 F.2d at 811 (indicating that no cause of action existed under the ATCA and con-
trasting the ATCA with self-executing treaties). Bork believes that the categorization of international law as fed-
eral common law is simply to reiterate that it does not find its source in federal statutes or the federal
Constitution, and does not infer that international law carries with it an independent cause of action. This con-
tention is wholly at odds with Bork’s “originalist” position, as it imposes a post-Erie conception of federal com-
mon law upon the legislative minds of the Framers who, in contrast, relied upon the natural law. See generally
The Declaration of Independence (U.S. 1776) (standing as the original source of the natural law). In a natural
law framework, both federal and state courts would be “discovering” the same rules of law through the common
law process, and thus the problems of forum shopping and unequal treatment under the law would not be a
philosophical possibility; Ernest A. Young, Sorting Out the Debate Over Customary International Law, 42 VA. J.
INT’L L. 365, 391–92 (2002) (detailing the implications of Erie for ATCA litigation). As a parting shot at Bork
on this point, however, it should be noted that federal common law as it applies to the law of nations should sur-
vive The Erie Doctrine. This is because forum shopping is not a practical alternative for alien litigants, whose
cases should be under the exclusive jurisdiction of the federal judiciary.
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Within the same opinion, however, Edwards recognized that there are some violations of inter-
national law so heinous as to obviate the state actor requirement.37 Outside of those violations
of the jus cogens, litigation under ATCA becomes severely curtailed, as litigants are stuck on the
horns of a dilemma.38 Unless such a violation of the jus cogens is alleged, the only defendants
unable to prevail upon a motion to dismiss are those actors who operate under color of law.39 

36. See Libyan Arab Republic, 726 F.2d at 791 (interpreting Filartiga to mean that the state must act in order to
become liable under the ATCA). Edwards interpreted the Filartiga holding to be that “official torture” consti-
tuted a violation of international law. He relies upon a lack of universal accord among international law scholars
as to the application of the law of nations to individuals; see also David I. Becker, A Call for the Codification of the
Unocal Doctrine, 32 CORNELL INT'L L.J. 183, 191–92 (1998) (indicating that Judge Edwards’ reasoning for
concurring in the dismissal of the Tel-Oren case was that there was no state action); Marc Rosen, The Alien Tort
Claims Act and The Foreign Sovereign Immunities Act: A Policy Solution, 6 CARDOZO J. INT'L & COMP. L. 461,
469–78 (1998) (tracing the historical significance of the “state-actor” requirement leading to and resulting in the
Tel-Oren opinion).

37. See Kadic v. Karadzic, 70 F.3d 232, 239 (2d Cir. 1995) (stating “[w]e do not agree that the law of nations, as
understood in the modern era, confines its reach to state action.”); Libyan Arab Republic, 726 F.2d at 794–95
(listing piracy and slave-trading as violations of the jus cogens, but declining to extend the status to acts such as
torture); see also Maria Ellinikos, American MNCs Continue to Profit from the Use of Forced and Slave Labor Beg-
ging the Question: Should America Take a Cue from Germany?, 35 COLUM. J.L. & SOC. PROBS. 1, 4–6 (2001)
(listing the contemporary standard of actionable violations under the ATCA); Brad J. Kieserman,
Comment, Profits and Principles: Promoting Multinational Corporate Responsibility By Amending The Alien Tort
Claims Act, 48 CATH. U. L. REV. 881, 903–04 (1999) (listing actions that have been accepted and rejected as
“heinous” acts in the ATCA).

38. Wherever litigants must prove state action, their case quickly runs afoul of the Foreign Sovereign Immunities
Act, 28 U.S.C. § 1330, to which the Supreme Court gave an expansive reading in Argentine Republic v.
Amerada Hess Shipping Corp., 488 U.S. 428, 439 (1989) (excluding all suits against foreign states save several
enumerated exceptions, only two of which could be apposite in the ATCA context: “commercial activities . . .
causing a direct effect in this country,” and “property expropriated in violation of international law”). Thus in
order to assert a claim, plaintiffs must often assert the basis of the defendant’s immunity. But cf. Beth Stephens,
supra note 32, at 598–99 (noting that another way to avoid the sovereign immunity barrier is taking action for
human rights violations against international corporations). See generally Byoungwook Park, Notes and Com-
ments, Comfort Women During WWII: Are U.S. Courts a Final Resort for Justice?, 17 AM. U. INT'L L. REV. 403,
421–23 (2002) (emphasizing the limiting effect of the Foreign Sovereign Immunities Act on the ATCA as held
by the Amerada Hess Court).

39. In such cases, courts find the color-of-law requirements utilized in litigation under 42 U.S.C. § 1983 instructive.
See 42 U.S.C. § 1983 (establishing that an act committed under color of law depriving an individual of his or her
liberty will cause the defendant to become civilly liable); Karadzic, 70 F.3d at 245 (acknowledging that color-of-
law doctrine, as stated in 42 U.S.C. § 1983, should be used for determining whether an international defendant
is a state actor and thus within the reach of the ATCA); accord John Doe I v. Unocal Corp., 110 F. Supp. 2d
1294, 1305 (C.D. Cal. 2000) (following color-of-law guidelines for establishing defendant’s state actor status);
see also Brad J. Kieserman, supra note 37, at 905–07 (stating that United States district courts have applied the
four-part test associated with color-of-law jurisprudence to ATCA cases).
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III. Development of International Norms

The law of nations defies a concrete definition due to its particular nature.40 No interna-
tional legislature exists to codify it,41 and in large part, it is a matter of custom, relating to the
interaction of sovereign states.42 Thus, it occupies a most unusual position in the lexicon, the
only law without sovereignty.43 Our inquiry turns toward the question of not only how inter-
national norms are developed, but also which categories of these norms may be enforced.

40. See Virginia A. Melvin, supra note 34, at 216–18 (stating that in contrast to formal treaties and statutes, the law
of nations is derived from rights that are considered customary or common to all humankind); see also Andrew
M. Scoble, Comment, Enforcing the Customary International Law of Human Rights in Federal Court, 74 CAL. L.
REV. 127, 139–40 (1986) (discussing the courts’ difficulty in determining the nature of the law of nations as
between a treaty and national law). See generally Michael C. Small, supra note 28, at 167–68 (noting that human
rights were not considered part of the law of nations until after the atrocities of World War II). 

41. See James Crawford, The ILC’s Articles on Responsibility of States for Internationally Wrongful Acts: A Retrospect, 96
AM. J. INT’L L. 874, 877 (2002) (stating that because there is no international legislature, only with great effort
have small fields of unchanging law with consistent standards been successfully codified). But cf. Andrew M.
Scoble, supra note 40, at 127 (noting that the United States codified the Framers’ grant of original federal juris-
diction for alien claims for violations of the law of nations in 28 U.S.C § 1350). See generally Laura Wishik,
supra note 30, at 718 (noting that the law of nations is used when there is no treaty addressing the violation).

42. See Pamela J. Stephens, Beyond Torture: Enforcing International Human Rights in Federal Courts, 51 SYRACUSE L.
REV. 941, 972–73 (2001) (stating that customary international law is an evolving standard based on current
international norms and acts that are universally condemned). But cf. Jason Jarvis, A New Paradigm for the Alien
Tort Statute Under Extraterritoriality and the Universality Principle, 30 PEPP. L. REV. 671, 674 n.10 (2003) (not-
ing that customary international law may be a broader concept of the law of nations than originally was intended
by the Framers of the Constitution). See generally Andrew M. Scoble, supra note 40, at 155–56 (asserting that
the scope of violations considered part of the law of nations should never become stagnant but must adapt to the
current status of customary international law).

43. See Stephen D. Krasner, Pervasive Not Perverse: Semi-Sovereigns as the Global Norm, 30 CORNELL INT’L L.J. 651,
651 (1997) (noting that there is no sovereign to enforce the laws in the international system); see also Adam
Steinfeld, Nuclear Objections: The Persistent Objector and the Legality of the Use of Nuclear Weapons, 62 BROOK.
L. REV. 1635, 1645 (1996) (characterizing the international system as anarchic). See generally Anne-Marie
Slaughter, Interdisciplinary Approaches to International Economic Law: Liberal International Relations Theory and
International Economic Law, 10 AM. U. J. INT’L. L & POL’Y 717, 722 (1995) (noting that the political realist
holds the view that the international system is an anarchic one).
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The rules of international law are created in three distinct manners:44 through the general
and consistent practice of states,45 by international agreement,46 and by derivation from gen-
eral principles common to the world’s legal systems.47 The Filartiga court relied upon various
enactments of the United Nations in holding that torture was in derogation of the law of
nations.48 The use of international human rights enactments as a source of customary interna-
tional law lends significant weight to the argument that international labor standards are part
of the law of nations.49 ILO Conventions, most especially the eight fundamental conven-

44. See Buell v. Mitchell, 274 F.3d 337, 371 (6th Cir. 2001) (citing RESTATEMENT (THIRD) OF FOREIGN RELA-
TIONS LAW OF THE UNITED STATES § 102 (1987), which recognizes three sources of international law); see also
Flores v. Southern Peru Copper Corp., No. 02-9008, 2003 U.S. App. LEXIS 18098, at *37–38 (2d Cir. Apr.
29, 2003) (explaining that international law is found in three sources); RESTATEMENT (THIRD) OF FOREIGN

RELATIONS LAW OF THE UNITED STATES § 102 (1987) (listing three sources of international law: “(a) in the
form of customary law; (b) international agreement; or (c) by derivation from general principles common to the
major legal systems of the world”).

45. The creation of customary international law through common practice highlights an important conceptual distinc-
tion between sovereign law and international law. While sovereign law can be thought of as law as commandment,
international law seems to be a law as correlation. This distinction is analogous to that which exists between divine
commandment and the laws of physics. Although this difference may prove instructive in conceptualizing interna-
tional law, it is important to note that RESTATEMENT § 102 cmt. c states that “[f ]or a practice of states to become a
rule of customary international law it must appear that the states follow the practice from a sense of legal obligation
(opinio juris sive necessitates).” RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §
102 (1987) cmt. c; see also Southern Peru Copper Corp., 2003 U.S. App. LEXIS 18098, at *49–51 (stating that cus-
tomary law is created by the rules that states follow out of a legal obligation); United States v. Youosef, 327 F.3d 56,
91 n.24 (2d Cir. 2003) (commenting that the practices and customs viewed by states as obligatory and those
approved by a preponderance of states constitute customary international law).

46. It is important to note that “[s]ome multilateral agreements may come to be law for non-parties that do not
actively dissent.” RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 102 (1987)
cmt. i. This caveat is of special importance when we consider the capacity of ILO Conventions to ripen into law,
even without the assent of certain influential nations (like the United States). See Mitchell, 274 F.3d at 371
(quoting RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 102 (1987), which
lists international agreements as a source of international law); see also Southern Peru Copper Corp., No. 02-9008
at *37–38 (noting that international law stems from international agreements). 

47. General principles do not share the same status as a source of law, primarily concerned with the other two
sources. Instead they are considered to be a secondary source of law, primarily concerned with procedural mat-
ters. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 102 (1987) cmt. L;
In re World War II Era Japanese Forced Labor Litigation, 164 F. Supp. 2d 1160, 1179 (N.D. Cal. 2001)
(explaining that general usages and practices of nations can guide courts in determining international law); see
also David Palmeter & Petros C. Mavroidis, The WTO Legal System: Sources of Law, 92 AM. J. INT’L L. 398, 413
(1998) (listing general principles as a source of international law).

48. See Alvarez-Machain v. United States, 226 F.3d 1045, 1051 (9th Cir. 2001) (reviewing international human
rights instruments that provide liberty and security to individuals); see also Filartiga v. Pena-Irala, 630 F.2d 876,
882 (2d Cir. 1980) (asserting that customary international law at least prohibits torture); Barrueto v. Larios, 205
F. Supp. 2d 1325, 1331 (S.D. Fla. 2002) (recognizing that torture violates customary norms and international law).

49. Compare Abolition of Forced Labour Convention, Jan. 17, 1959, art. 1, art. 4, 320 U.N.T.S. 291 (binding rati-
fying states to take action toward abolishing forced or compulsory labor), with Japanese Forced Labor Litigation,
164 F. Supp. at 1179 (concluding that forced labor violates the law of nations) and Iwanowa v. Ford Motor Co.,
67 F. Supp. 2d 424, 440 (D.N.J. 1999) (using case law and statements of the Nuremberg Tribunals to support its
conclusion that forced labor violates the law of nations).



88 New York International Law Review [Vol. 17 No. 1

tions,50 qualify as both opinio juris and international agreement,51 and therefore seem to be a
very fertile ground for the growth of customary international law on the subject of labor prac-
tices.52 Additionally, insofar as the United Nations Charter constitutes an almost universally
accepted international agreement,53 so, too, should the Declaration Concerning the Aims and

50. See Sarah H. Cleveland, Norm Internalization and U.S. Economic Sanctions, 26 YALE J. INT’L L. 1, 22–23 (2001)
(providing that the eight conventions concerning “fundamental human rights” include protections against sla-
very, forced labor, and employment discrimination, a prohibition on child labor, and a protection of the right to
organize and bargain collectively); see also Bob van den Bos, Written Question E-2088/02 by Bob van den Bos
(ELDR) to the Commission: Slavery, CELEX EUROPEAN COMMUNITIES, Aug. 14, 2003, available at 2003 WL
59449428 (noting that the eight principal ILO conventions set out essential labor standards). See generally Ber-
nard Gernigon, Alberto Odero & Horacio Guido, ILO Principles Concerning Collective Bargaining, INT’L LAB.
REV., Jan. 1, 2000, at 3355 (reporting that one of the main principles of the ILO is the worldwide advancement
of collective bargaining).

51. See Paul A. Davidsson, Note, Legal Enforcement of Social Responsibility Within the EU, 8 COLUM. J. EUR. L. 529,
532 (finding that over 180 treaties adopted by the ILO qualify as international agreements); see also Note, Inter-
national Law as an Interpretative Force in Federal Indian Law, 116 HARV. L. REV. 1751, 1757 (2003) (equating
ILO conventions to international agreements); Michael J. Glennon, Letter to the Editor, The Rule of Interna-
tional Law, INT’L HERALD TRIB., Dec. 4, 2002, at 9 (defining opinio juris as “the assent of the international
community as to the very existence of a new rule”).

52. In fact, courts in the U.S. have begun assimilating ILO Conventions into the federal common law conception of
the law of nations. See John Doe I v. Unocal Corp., 110 F. Supp. 2d 1294, 1308 (C.D. Cal. 2000), vacated by
2003 U.S. App. LEXIS 2716 (2003) (recognizing Forced Labor Convention No. 29 as evidence that forced
labor is functionally coextensive with slavery, and claiming that the ILO “is the agency within the United
Nations that has primary responsibility for all matters related to the rights of workers. The ILO sets international
labor standards in binding treaties called Conventions.”); see also Harry Arthurs, Laboring into an Uncertain
Future, AUSTRALIAN FIN. REV., Jun. 14, 2002, at 10 (relating the idea that international labor standards form a
part of “customary international law”). See generally 22 U.S.C. § 271 (stating that ILO conventions provide a
forum for member countries to develop international law).

53. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 102 (1987) (finding the
United Nations charter to be adhered to by almost every nation); see also James C. Kraska, Interplay Between
National Security and International Law in the 21st Century: Conflict or Cooperation?, 9 ILSA J. INT’L & COMP. L.
407, 411 (2003) (stating that the structure of the U.N. Charter has become a device in achieving world order
over the past fifty years); Hill Looking at Article 51 from the Wrong End, CANBERRA TIMES, Nov. 30, 2002, at P3
(noting that the United Nations Charter is a widespread and long-established international law).
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Purposes of the International Labour Organization,54 the aspirational goals of which are per-
fectly analogous to those expounded by the U.N. Charter.55

In terms of enforcement of the law of nations, however, the most facile means of avoiding
the state actor requirement imposed by federal courts in ATCA litigation is to allege a violation
of the jus cogens.56 Black’s Law Dictionary defines the jus cogens as “[a] mandatory norm of gen-
eral international law from which no two or more nations may exempt themselves or release
one another.”57 In essence, the jus cogens is an accretion disk of natural law.58 The international
community has recognized that there are some legal principles that do not find the basis of

54. See Adelle Blackett, Whither Social Clause? Human Rights, Trade Theory and Treaty Interpretation, 31 COLUM.
HUM. RTS. L. REV. 1, 9–10 (1999) (noting that despite the competency and comprehensiveness of its Declara-
tion, the ILO has been given little significance regarding international economic policy-making). See generally
Harold Dunning, The Origins of Convention No. 87 on Freedom of Association and the Right to Organize, INT’L
LAB. REV., Jan. 1, 1998, at 149167 (stating that the Declaration reestablished and extended the core principles
of the ILO); Lee Swepston, Human Rights Law and Freedom of Association: Development Through ILO Supervi-
sion, INT’L LAB. REV., Jan. 1, 1998, at 169194 (stating that the Declaration was significant enough to become
part of the ILO Constitution in 1946).

55. While the Filartiga court recognizes that the “broad mandate [of the U.N. Charter] has been held not to be
wholly self-executing,” the adoption of the Charter as a treaty of the United States is sufficient to allow for the
adoption of the Universal Declaration of Human Rights as a precept of international law. Filartiga v. Pena-Irala,
630 F.2d 876, 882 (2d Cir. 1980). Likewise, U.S. ratification of the Constitution of the ILO should be suffi-
cient to allow for adoption of the Conventions’ more specific instantiation of the aspirational goals therein
ascribed. See Filartiga, 630 F.2d at 881 (stating that although the broad mandate of the U.N. Charter is not
entirely self-executing, the adoption of the Charter as a treaty of the United States is sufficient to allow for the
adoption of the Universal Declaration of Human Rights as a precept of international law); see also Know Your
Rights, INTERNATIONALIST MAG., Dec. 1, 2001, at 15 (stating that the core principles of the Declaration
include a commitment to expression and association in the workforce, a strong stance against poverty, and the
notion that “labour is not a commodity”). See generally John S. Gibson, International Human Rights Law: Pro-
gression of Sources, Agencies and Law, 14 SUFFOLK TRANSNAT’L L.J. 41, 47-48 (1990) (stating that the U.N.
Charter authorizes the establishment of economic commissions for the purpose of promoting human rights).

56. See John Doe I v. Unocal Corp., No. 00-56603, 00-57195, 00-57197, 00-56628, 2002 WL 31063976, at *9
(9th Cir. Dec. 3, 2002), vacated by Doe v. Unocal Corp., No. 00-56603, 00-56628, 2003 WL 359787 (9th Cir.
Feb 14, 2003) (recognizing that certain crimes that violate the laws of nations do not require a state actor, but
attach individual liability); see also Kadic v. Karadzic, 70 F.3d 232, 239 (2d Cir. 1995) (explaining that there are
violations of the laws of nations which do not have to be perpetrated by state authority to be actionable under
the ATCA). But see Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 795 (D.C. Cir. 1984) (Edwards, J., con-
curring) (deciding that, categorically, terrorism is not a violation of the laws of nations).

57. BLACK’S LAW DICTIONARY (7th ed. 1999).

58. The jus cogens is not simply a positivist creation, thus we have a body of law that is not merely constantly evolv-
ing, but also constantly progressing. There is an element of embedded progress to the jus cogens that evokes the
imagery of the motto of the state of New York, “Excelsior!” The rights recognized by this concept are ever
expanding, as do the accretion disks of black holes, while simultaneously having their genesis not in a sovereign
power, but in the nature of humanity itself. See Filartiga, 630 F.2d at 881–82 (2d Cir. 1980) (laying a founda-
tion for a dynamic application of the ATCA); see also Wiwa v. Royal Dutch Petroleum Co., No. 96 Civ. 8386,
2002 U.S. Dist. LEXIS 3293, at *25 (S.D.N.Y. Feb. 28, 2002) (refusing defendant’s claim that “cruel, degrad-
ing, and inhuman” treatment need not amount to torture to be actionable under the ATCA). See generally G.A.
Res. 217A, U.N. GAOR, 3d Sess., 183d plen. mtg. at 135, U.N. Doc. A/810 (1948) (outlining broadly the
foundation of human rights).



90 New York International Law Review [Vol. 17 No. 1

their authority in the positive enactment of any sovereignty.59 While the set of principles
within the jus cogens is a limited one,60 it is also an expanding set.61 No international agreement
can be made in derogation of these jus cogens principles.62 Insofar as conduct violative of inter-
national labor standards is also in derogation of jus cogens principles,63 even private individuals
responsible for such conduct should be held liable under the ATCA.64

59. Although the jus cogens does not find its basis in sovereign law, it is such that all sovereign states have universal
jurisdiction over offenses to it. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED

STATES § 102 cmt. k (1987); see also Xuncax v. Gramajo, 886 F. Supp. 162, 183 n.25 (D. Mass. 1995) (noting
both the foundation of jurisdiction over the claims presented and the duty incumbent upon the court to exercise
that jurisdiction); United States v. Yunis, 681 F. Supp. 896, 900 (D.C. Cir. 1988) (explaining that the founda-
tion for universal jurisdiction lies in the fact that it serves the interests of the entire international community).
See generally G.A. Res. 217A, U.N. GAOR, 3d Sess., 183d plen. mtg. at 135, U.N. Doc. A/810 (1948) (indicat-
ing that protected human rights spring from the human condition itself; not from the state).

60. See White v. Paulsen, 997 F. Supp. 1380, 1383 (E.D. Wash. 1998) (deciding that a plaintiff ’s complaint and
claim must be recognizable under the domestic state’s laws for the action to be maintained); see also Hawkins v.
Comparet-Cassani, 33 F. Supp. 2d 1244, 1254–55 (C.D. Cal. 1999) (discussing the scope of the jus cogens);
Benas v. Baca, No. CV-00-11507, 2001 U.S. Dist. LEXIS 23789, at *10–13 (C.D. Cal. Apr. 24, 2001) (citing
the scope of jus cogens, the court decided that it would not be an appropriate exercise of discretion to imply a
cause of action from the claimed violation of the laws of nations).

61. See Alvarez-Machain v. United States, 331 F.3d 604, 622 (9th Cir. 2002) (noting the elasticity of the jus cogens
doctrine, and applying it in favor of plaintiff seeking redress for his temporary wrongful detention); see also
Sampson v. Federal Republic of Germany & Claims Conf., 250 F.3d 1145, 1150 (7th Cir. 2001) (expanding jus
cogens to sovereign countries accused of violating the laws of nations, reasoning that sovereign immunity did not
apply because violations of the laws of nations are not sovereign acts); Cabiri v. Assasie-Gyimah, 921 F. Supp.
1189, 1198 (S.D.N.Y. 1996) (ruling that defendant was acting outside his authority, and thus could not cloak
himself under his nation’s sovereign immunity).

62. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 102 cmt. k (1987) (stat-
ing that “some rules of international law are recognized by the international community of states as peremptory,
permitting no derogation. These rules prevail over and invalidate international agreements and other rules of
international law in conflict with them.”).

63. See Iwanowa v. Ford Motor Co., 67 F. Supp. 2d 424, 440 (D.N.J. 1999) (holding that defendant, who know-
ingly utilized slave labor, could be held liable under the doctrine of jus cogens as a violation of international labor
law); see also Kadic v. Karadzic, 70 F.3d 232, 238–39 (2d Cir. 1995) (holding that defendant could be held liable
for imposition of slave labor if deemed in violation of jus cogens principles against slave trade); National Coali-
tion Gov't of Burma v. Unocal, Inc., 176 F.R.D. 329, 349 (C.D. Cal. 1997) (noting that use of forced labor can
be tried as a violation of the jus cogens prohibition on slave trading).

64. See Terry Collingsworth, Boundaries in the Field of Human Rights: The Key Human Rights Challenge: Developing
Enforcement Mechanisms, 15 HARV. HUM. RTS. J. 183, 197 (2002) (showing that private individuals may be
held liable for violating jus cogens principles under international law); see also Tel-Oren v. Libyan Arab Republic,
726 F.2d 774, 795 (D.C. Cir. 1984) (remarking that while there are international laws capable of violation by
private individuals, torture is not one of them). See generally Samuel A. Khalil, Note, The Alien Tort Claims Act
and Section 1983: The Improper Use of Domestic Laws to “Create” and “Define” International Liability for Multi-
National Corporations, 31 HOFSTRA L. REV. 207, 210 (2002) (suggesting that there are some crimes to which
the law of nations places individual liability regardless of state action).
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IV. Changing Nature of International Law

When the ATCA was first drafted, international law (or the law of nations) referred only
to those customary practices that defined or regulated the interaction between states as states.65

However, in the wake of the atrocities of the Second World War, a new paradigm for interna-
tional law emerged,66 expanding the scope of international law from mere regulation of inter-
state activity to include the regulation of the interactions and relationships between states and
individuals.67 Today we stand upon the threshold of another paradigm shift, wherein interna-
tional law will expand into another field—the regulation of the relationships between non-state
entities and individuals.68 

65. See Alien’s Action for Torts, 28 U.S.C. § 1350, n.3 (2003) (stating that the law of nations applies to interactions
among nations and not between nations and individuals); see also Anastasia Khokhryakova, Note and Comment,
Beanal v. Freeport-McMoRan, Inc.: Liability of a Private Actor for an International Environmental Tort Under the
Alien Tort Claims Act, 9 COLO. J. INT’L ENVTL. L. & POL’Y 463, 465–66 (1998) (noting that, when the ATCA
was first enacted in 1789, it did not claim to regulate the interactions between nations and their citizens). See
generally Curtis A. Bradley & Jack L. Goldsmith III, Human Rights on the Eve of the Next Century: U.N. Human
Rights Standards & U.S. Law: The Current Illegitimacy of International Human Rights Litigation, 66 FORDHAM L.
REV. 319, 359 (1997) (discussing that when the law of nations was first developed, it did not suggest to regulate
the actions of citizens by their governments).

66. See Joshua Ratner, supra note 24, at 88 (asserting that the body of international law underwent a “paradigm shift”
following World War II); see also Kenneth C. Randall, Federal Questions and the Human Rights Paradigm, 73
MINN. L. REV. 349, 386 (1988) (noting that the body of international law was altered following the Second
World War); Ruti Teitel, Transitional Jurisprudence: The Role of Law in Political Transformation, 106 YALE L.J.
2009, 2039 (1997) (illustrating how liability could be attributed to individuals, as well as states, after World War II).

67. See Walter C. Dauterman, Jr., Internet Regulation: Foreign Actors and Local Harms—At the Crossroads of Pornogra-
phy, Hate Speech, and Freedom of Expression, 28 N.C. J. INT’L L. & COM. REG. 177, 206 (2002) (reporting that
the Nuremburg Charter following World War II established the liability of individuals, in addition to states, for
various crimes); see also Robert Pauw, Plenary Power: An Outmoded Doctrine That Should Not Limit IIRIRA
Reform, 51 EMORY L.J. 1095, 1117 (2002) (proclaiming that in the fifty years following the Second World War,
changes in human rights law have brought interactions between states and individuals within the scope of regu-
lation). See generally Beth Stephens, Individuals Enforcing International Law: The Comparative and Historical
Context, 52 DEPAUL L. REV. 433, 447 (2002) (reporting that the Nuremburg Tribunal stated, after World War
II, that individuals as well as states have duties and obligations under international law).

68. For an early harbinger of such a paradigm shift, see Philip C. Jessup, A MODERN LAW OF NATIONS 17 (1949)
(stating “[I]nternational law or the law of nations must be defined as law applicable to states in their mutual rela-
tions and to individuals in their relations with states. International law may also, under this hypothesis, be appli-
cable to certain interrelationships of individuals themselves, where such interrelationships involve matters of
international concern.”); Gerald P. Neugebauer III, Note, Indigenous Peoples as Stakeholders: Influencing
Resource-Management Decisions Affecting Indigenous Community Interests in Latin America, 78 N.Y.U. L. REV.
1227, 1238 (indicating that the modern trend in international law is having non-state actors); see also Veronica
Escobar, Reclaiming the “Little Bees” and the “Little Bells”: Colombia’s Failure to Adhere to and Enforce Interna-
tional and Domestic Laws in Preventing Recruitment of Child Soldiers, 26 FORDHAM INT’L L.J. 785, 825–26
(2003) (explaining that the current trend in international law is to hold individuals, government officials, and
non-state actors responsible for their actions). See generally Robert J. Sciglimpaglia, Jr., Computer Hacking: A
Global Offense, 3 PACE Y.B. INT’L L. 199, 209–10 (1991) (suggesting that an individual may be held in violation
of international law either by states, individually, or by international courts).
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V. Summary of Ultra Vires

Ultra vires is a doctrine of corporate law whereby a corporation cannot act outside of the
authority granted to it by the state through either its articles of incorporation or corporate char-
ter.69 This concept stems from the traditional/historical corporate system.70 In the past, corpo-
rate charters expressly provided for the nature of the business venture.71 Before disclosure
requirements were imposed upon corporations by federal securities laws, prospective share-
holders could only evaluate the risk/return of investment in a corporate entity on the basis of
the authority granted to the company by its charter.72 Thus ultra vires existed as a legal defense
for shareholders against misappropriation of their capital.73 When a corporation formed for the
production and sales of widgets took action to expand into the gadget business, shareholders
could protect their investment by suing the corporation, seeking to enjoin them from such

69. See Reuben A. Reese, THE TRUE DOCTRINE OF ULTRA VIRES IN THE LAW OF CORPORATIONS 26 (1897) (stat-
ing that ultra vires, in legal terms, refers to acts of a corporation which it is not legally entitled to make); see also
BLACK’S LAW DICTIONARY (7th ed. 1999) (defining ultra vires as “beyond the scope of power allowed or
granted by a corporate charter or by law”); David A. Kulwicki, Case Comment, Amalgamated Sugar: The Auspi-
cious Return of the Ultra Vires Doctrine, 49 OHIO ST. L.J. 841, 846 (1988) (remarking that a corporation’s
actions are ultra vires, and therefore void, if they are beyond the scope of its powers, contrary to the purpose of
its creation, or against public policy).

70. One early elucidation of the doctrine comes from Mr. Justice Marshall in Head v. Providence Ins. Co., 6 U.S. (2
Cranch) 127, 169 (1804) (stating “with these bodies which have only a legal existence, . . .the act of incorpora-
tion is an enabling act; it gives them all the power they possess; it enables them to contract, and when it pre-
scribes to them a mode of contracting, they must observe that mode, or the instrument no more creates a
contract than if the body had never been incorporated”). See also Bank of Augusta v. Earle, 38 U.S. 519, 587
(1839) (acknowledging that a corporation has no more power than the law which created it); Granada Invs. Inc.
v. DWG Corp., 823 F. Supp. 448, 457 (N.D. Ohio 1993) (recognizing that a corporation does not have the
same rights as an individual, but only those rights that are expressed by the act that created it).

71. See Central Transp. Co. v. Pullman’s Palace Car Co., 139 U.S. 24, 48 (1890) (implying that stockholders are only
subjected to those risks which are enumerated in the corporation’s charter); see also Hopkins Fed. Sav. & Loan
Ass’n v. Cleary, 296 U.S. 315, 336–37 (1935) (explaining that corporations cannot divest themselves of powers
that they are ordered to retain unless it is necessary to exercise another explicit power conferred by the statute or
decision); cf. Hartford Fire Ins. Co. v. Chicago, Milwaukee & St. Paul Ry. Co., 175 U.S. 91, 100 (1899) (claim-
ing that contracts made within a state that are not controlled by the Constitution, laws or treaties of the United
States, are governed by state law, or as declared by the state’s highest court).

72. See Kent Greenfield, supra note 6, at 1304 (declaring that shareholders made investment decisions based on those
activities that were permissible as listed in the corporate charters); see also Dodge v. Ford Motor Co., 170 N.W.
668, 684 (Mich. 1919) (explaining that once shareholder supremacy was established in the early 20th century,
shareholders no longer needed the protection of the ultra vires doctrine). See generally Beaty v. Lessee of Knowler,
29 U.S. 152, 167 (1830) (recognizing that a corporation can act only by those terms and intentions set out by its
charter).

73. Contra Kent Greenfield, supra note 6, at 1310 (stating that courts allow corporations to use the ultra vires doc-
trine as a defense to actions against them). See generally Providence Eng’g Corp. v. Downey Shipbuilding Corp.,
294 F. 641, 660 (2d Cir. 1923) (asserting that if both parties execute a contract, a corporation cannot void the
contract by pleading ultra vires unless there is fraud, or it is prohibited by statute or public policy); Lars Noah,
Interpreting Agency Enabling Acts: Misplaced Metaphors in Administrative Law, 41 WM. & MARY L. REV. 1463,
1471 (2000) (alleging that shareholders will rarely succeed in court on ultra vires violation claims).
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action, in order to protect their investment.74 Such an action was not a derivative action, and
would be sustained even where the complaining shareholder had the overwhelmingly minority
view.75

During the transitional period, between the time when corporations carried out only
explicitly authorized activities and the modern period of broad-based corporate authority, cor-
porations engaging in activities beyond the scope of their charter would use the ultra vires doc-
trine as a means of invalidating losing contracts.76 In the interests of judicial economy, and
upon finding an act undertaken by a corporation to be illegal, courts would apply the doctrine
and hold a fortiori that such an act was ultra vires, as no corporation could have authority
under its articles of incorporation to act illegally.77

Once investors could avail themselves of the added protection offered by the disclosure
requirements of federal securities regulation, they no longer required corporations to define the
nature of their business within their charters.78 Moreover, the changing nature of business

74. See Kent Greenfield, supra note 6, at 1352 (noting that shareholders had the right to enjoin a corporation from
engaging in ultra vires acts); see also Dodge v. Woolsey, 59 U.S. 331, 342–43 (1856) (recognizing the right of a
shareholder to bring suit against a corporation for misappropriation of funds). But see Patrick J. Ryan, Strange
Bedfellows: Corporate Fiduciaries and the General Law Compliance Obligation in Section 2.01(a) of the American
Law Institute’s Principles of Corporate Governance, 66 WASH. L. REV. 413, 455 (arguing that if a corporation
receives a benefit from illegal behavior, the violation is beneficial to the corporation, and thus, shareholders are
not provided with a cause of action).

75. See Seward Brice, A TREATISE ON THE DOCTRINE OF ULTRA VIRES 500, 503 (Stevens & Haynes ed., 1875)
(asserting that any member of a corporation can sue in violation of ultra vires regardless of whether that person’s
interest is that of the minority (citing Seaton v. Grant, L.R. 2 Ch. 459)); see also Woolsey, 59 U.S. at 343–44
(stating that regardless of the will of the majority, the will of the minority may be put into force (citing Joseph K.
Angell & Samuel Ames, A TREATISE ON THE LAW OF PRIVATE CORPORATIONS AGGREGATE § 60 ¶ 393
(1832)). See generally Glengary Consol. Mining Co. v. Boehmer, 62 P. 839, 839–40 (Colo. 1900) (recognizing
that a corporation must act in the interest of all shareholders).

76. It was this practice that earned for the doctrine the unequivocal scorn of treatise writers. See Seward Brice, supra
note 75 at 503 (asserting that the ultra vires may be invoked for negative purposes); see also County of Orange v.
Fuji Secs., 31 F. Supp. 2d 768, 785 n.27 (C.D. Cal. 1998) (referring to an English case in which the ultra vires
doctrine was invoked as a means of invalidating “swap” contracts); cf. Adam R. Waldman, Comment, OTC
Derivatives & Systemic Risk: Innovative Finance or the Dance into the Abyss?, 43 AM. U. L. REV. 1023, 1042–43
(1994) (using an instance in which corporations used the ultra vires doctrine as a means of invalidating losing
contracts to demonstrate that there is a need for clarity in the OTC derivatives area).

77. See Field v. Haupert, 647 P.2d 952, 954 (Or. Ct. App. 1982) (concluding that a finding of the illegality of a con-
tract ceased an inquiry as to whether or not it was ultra vires); see also Kent Greenfield, supra note 6, at 1281
(asserting that the ultra vires doctrine limits corporations under their charters from committing crimes or other-
wise acting unlawfully). See generally Herbert Hovenkamp, The Classical Corporation in American Legal Thought,
76 GEO. L.J. 1593, 1666–67 (1988) (acknowledging that as the law governing corporate activities became more
privatized, courts loosened their standards with regard to the ultra vires doctrine). 

78. See Bank of Augusta v. Earle, 38 U.S. 519, 588 (1839) (granting a corporation the freedom to conduct any activ-
ity provided that it was not specifically barred by the state of incorporation); see also Gregory A. Mark, The Court
and the Corporation: Judisprudence, Localism, and Federalism, 1997 SUP. CT. REV. 403, 434 (1997) (describing
how the court permitted corporations to operate freely in any state in which they were chartered to do business).
See generally James J. Fishman, The Development of Nonprofit Corporation Law and an Agenda for Reform, 34
EMORY L.J. 617, 653–54 (1985) (asserting that the changing nature of business allowed nonprofit corporations
to have more flexibility in their operations).



94 New York International Law Review [Vol. 17 No. 1

required corporations to have more flexibility in the manipulation of capital in order to remain
competitive.79 Thus, corporate charters took on their modern form, wherein they include a
provision dictating that they are formed to carry out any activity lawful within their state of
incorporation.80 While this development has foreclosed traditional litigation based upon the
doctrine, ultra vires continues to provide an opportunity for minority shareholders to enjoin
illegal acts of corporations.81

VI. Federalism and Ultra Vires

Corporations owe their very existence to their state of incorporation.82 Thus, regulation of
their affairs seems to be, prima facie, a matter of state law.83 However, when a corporation acts
within the international sphere, it is initially unclear which sovereignty is competent to regulate
its activities. I will argue that the federal government, generally, has the power to regulate inter-
national acts of domestic corporations, and more specifically, that such power includes the abil-
ity to enjoin those acts of corporations that contravene the law of nations.

79. See Louis K. Liggett Co. v. Lee, 288 U.S. 517, 555–56 (1933) (indicating that the nature of business changed
from stringent to flexible); Kent Greenfield, supra note 6, at 1313 (discussing how shareholders wanted manag-
ers to manipulate capital in any way necessary to maximize capital gains). See generally Herbert Hovenkamp,
supra note 77, at 1686–87 (acknowledging that states allowed corporations to relax their standards and conduct
activities that were merely related to those enumerated in their charters). 

80. See, e.g., 8 Del. Code Ann. tit. 8, § 102(a)(3) (2003) (providing in pertinent part: “It shall be sufficient to state .
. . that the purpose of the corporation is to engage in any lawful act or activity for which corporations may be
organized under the General Corporation Law of Delaware”); Model Bus. Corp. Act § 3.01 (1984) (stating that
every corporation under this act must act lawfully). See generally Anita Ramasastry, Corporate Complicity: From
Nuremberg to Rangoon: An Examination of Forced Labor Cases and Their Impact on the Liability of Multinational
Corporations, 20 BERKELEY J. INT'L L. 91 (2002) (noting that corporations may only engage in activities autho-
rized in their charters and these activities must be lawful). 

81. See Kent Greenfield, supra note 6, at 1281 (describing how minority shareholders are able to attain injunctive
relief as a remedy for corporations’ illegal acts); see also Dodge v. Woolsey, 59 U.S. 331, 405 (1855) (illustrating
the procedural method for shareholders to enjoin illegal acts of corporations). See generally Steven R. Salbu &
Richard A. Brahm, Strategic Considerations in Designing Joint Venture Contracts, 1992 COLUM. BUS. L. REV.
253, 257–58 (1992) (advocating the importance of clear contract language to safeguard against disputes among
minority shareholders and corporations).

82. See Trustees of Dartmouth Coll. v. Woodward, 17 U.S. 518, 636 (1819) (stating that corporations are creatures
of law that owe their existence to their state of incorporation); see also Reuben A. Reese, supra note 69, at 32
(describing a corporation as an artificial person that is entitled to the law’s protection and in turn must obey the
law); P. John Kozyris, Corporate Wars and Choice of Law, 1985 DUKE L.J. 1, 3 (1985) (arguing that corporations
are man-made entities and their structures are dictated by the laws that form them).

83. See CTS Corp. v. Dynamics Corp. of Am., 481 U.S. 69, 91 (1987) (upholding the Control Share Acquisitions
Chapter of the Indiana Business Corporation Law, reasoning that states have the power to create corporations,
prescribe corporate powers, and to define the rights that are acquired by purchasing corporate shares); see also
Donald E. Schwartz, Symposium, Current Issues in Corporate Governance: Federalism and Corporate Governance,
45 OHIO ST. L.J. 545, 551 (1984) (positing that the power to govern corporations belongs to the states because
Article I of the Constitution contains no mention of corporation law). See generally Edgar v. MITE Corp., 457
U.S. 624, 645 (1982) (discussing the “internal affairs doctrine” which is a conflict of laws principle that states
that one state should have the authority to regulate the internal affairs of a corporation because otherwise a cor-
poration would be subject to conflicting demands).
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When the Framers contemplated the creation of the Union, they explicitly delegated
authority over all foreign affairs to the national government in order to prevent individual
states from embroiling the nation in foreign controversies.84 While the Framers did not see fit
to expressly assign regulation of the international acts of corporations to the federal govern-
ment, they also had no reason to anticipate the expansion of the capacity of the corporate form
for the organization of people and material.85 Today, the corporate form is capable of such
extensive mobilization of resources as to rival, if not surpass, state governments.86

This unanticipated, augmented capacity allows corporations to be a significant force in
American foreign relations.87 In fact, American corporations’ activities within the Middle East

84. See THE FEDERALIST No. 42 (James Madison) (noting that the power to define and punish offenses against the
nation and its law belongs to the government in order to prevent states from entangling the nation in contro-
versy with foreign nations); see also United States v. Pink, 315 U.S. 203, 233 (1942) (stating that the power over
foreign affairs is only held by the federal government and not shared with the states); Richard B. Bilder, Special
Issue: The Role of States and Cities in Foreign Relations, 83 AM. J. INT’L L. 821, 827–31 (1989) (addressing the
arguments for why states and local governments should stay out of foreign affairs).

85. Corporations that operated abroad were within the Framers’ ken (for example, the English East India Co. main-
tained its own fleet as well as supervising the administration of a very large segment of the Empire), however,
their operations only implicated the administration of territories under their charter state’s sovereignty, not
actors in the international sphere. Moreover, they were fundamentally public endeavors as opposed to the purely
private corporations we have today. See generally Joshua P. Eaton, The Nigeria Tragedy, Environmental Regulation
of Transnational Corporations, and the Human Right to a Healthy Environment, 15 B.U. INT’L L.J. 261, 262
(1997) (stating that the latter part of the 20th century has witnessed an expansion in the number of corporations
operating beyond national borders); Josh Futterman, Note, Evasion and Flowback in the Regulations Era:
Strengthening U.S. Investor Protection while Promoting U.S. Corporate Offshore Offerings, 18 FORDHAM INT’L L.J.
806, 811 (1995) (asserting that in the late 1950s United States corporations rapidly expanded into overseas mar-
kets); Ryan P. Toftoy, Note, Now Playing: Corporate Codes of Conduct in the Global Theater. Is Nike Just Doing
It?, 15 ARIZ. J. INT’L & COMP. L. 905, 905 (1998) (discussing power and abuse multinational corporations
inflict on poorer nations as a result of rapid globalization, using Nike as an example).

86. See N.Y. Enacted Budget Report, available at http://www.budget.state.ny.us/pubs/enacted/
enactdReport0203.pdf (stating that the state of New York expects to have receipts in excess of $39 billion for
Fiscal Year 2003); see also N.Y. State Dep’t of Civil Service, available at http://www.cs.state.ny.us/pio/mis-
sion.htm (stating that New York State’s executive branch employs approximately 167,900); N.Y. Office of the
State Comptroller, available at http://www.osc.state.ny/us/press/debtfaq.htm (stating that New York State has
an outstanding debt of approximately $36.6 billion); S.E.C. Coca-Cola Company Annual Report, available at
http://www.sec.gov/Archives/edgar/data/21344/000002134403000031/kok03.txt (stating that Coca-Cola gen-
erated $19.5 billion in FY 2002, has a market capitalization in excess of $121 billion, and employed 56,000 peo-
ple); S.E.C. General Electric Company Annual Report, available at http://www.sec.gov/Archives/edgar/data/
40545/000004054503000016/frm10k.htm (stating that General Electric has a market capitalization of $294
billion, employs 315,000 and had consolidated revenues in excess of $131 billion for 2002).

87. See Developments in the Law—International Criminal Law: V. Corporate Liability for Violations of International
Human Rights Law, 114 HARV. L. REV. 2025, 2025 (2001) (suggesting that American corporations may soon be
subject to regulation under the Alien Tort Claims Act for human rights violations). See generally Peter J. Spiro,
New Players on the International Stage, 2 HOFSTRA L. & POL’Y SYMP. 19, 28–31 (1997) (discussing the presence
of corporations in the international world); Stephen G. Wood & Brett G. Scharffs, American Law in a Time of
Global Interdependence: U.S. National Reports to the XVIth International Congress of Comparative Law, 50 AM. J.
COMP. L. 531, 554–66 (2002) (analyzing the American corporation with regard to international law).



96 New York International Law Review [Vol. 17 No. 1

are arguably a contributing cause of the rise of terrorist activity.88 It seems clear that any activi-
ties of American corporations that contravene international norms could embroil our nation in
foreign conflicts; foreign citizens are likely to blame America for corporate malfeasance within
their own nation, as these American corporations are the instrumental, if not final, cause of
their oppression.89 Additionally, the pervasive influence of corporations in political circles is
likely to encourage military intervention in foreign nations when American corporate interests
are threatened.90 Thus the federal government has a national security interest in regulating the
foreign affairs of domestic corporations.91 The mere existence of an interest does not, however,
create a concomitant power to regulate such activity.92 

88. See generally Gawdat Bahgat, Issue and Policy: Oil Diplomacy, 24 FLETCHER FORUM WORLD AFF. J. 143, 144
(2000) (asserting that American oil companies have played a large role in exploring and developing the hydrocar-
bon resources of the Persian Gulf states); M. Cherif Bassiouni, Legal Control of International Terrorism: A Policy-
Oriented Assessment, 43 HARV. INT’L L.J. 83, 84 (2002) (analyzing terrorism’s causes, participants and aspira-
tions); Fareed Zakaria, The Politics of Rage: Why Do They Hate Us?, NEWSWEEK, Oct. 15, 2001, at 22 (indicating
that one of the reasons why some people in the Middle East dislike America is because they reject modernity for
fear of becoming “slums of the West”).

89. As Hamilton argued, “the Union will undoubtedly be answerable to foreign powers for the conduct of its mem-
bers. And the responsibility for an injury ought ever to be accompanied with the faculty of preventing it.” THE

FEDERALIST No. 80 (Hamilton) (asserting that the Union will be accountable to foreign powers for the conduct
of its members and that the responsibility for such injuries ought to be supplemented with the faculty of prevent-
ing it). See generally Charles McDaniel, Islam and the Global Society: A Religious Approach to Modernity, 2003
BYU L. REV. 507, 507–22 (2003) (emphasizing that American and Western society is distinguishable from the
norms of religious Islamic nations in the Middle East); James A.R. Nafziger, The Grave New World of Terrorism:
A Lawyer’s View, 31 DENV. J. INT’L L. & POL’Y 1, 3 (stating that a sense of loss of power as a result of modern-
ization and secularization of traditional values are causes of terrorism).

90. Such intervention has happened before. For example, United States military forces were repeatedly used to pro-
tect the interests of the United Fruit Co. in Central America. It will be up to history to judge whether our latest
actions in Iraq constitute a Bush Corollary to this aspect of the Monroe Doctrine. See, e.g., Will Hutton, Good-
bye, Coke. Hello, Mecca Cola; This Boycott of U.S. Products Could Really Do Some Damage, WASH. POST, Apr. 20,
2003, at B4 (suggesting that America’s position on the war in Iraq may shift because of a growing boycott of
American products in Europe and alleging that sanctions against South Africa, which subsequently led to the fall
of apartheid, were commenced because of consumer boycotts of American products); Larry Rohter, A War So
Long Its Origins Are Dimmed, N.Y. TIMES, Sept. 20, 1996, at A16 (stating that the United States sponsored a
military coup that ousted the popularly elected Guatemalan President after he tried to carry out a “land redistri-
bution program” which upset the Eisenhower administration as well as the United Fruit Co.). But see Allan Ger-
son, Peace Building: The Private Sector’s Role, 95 AM. J. INT’L L. 102, 108 (2001) (proclaiming that private
corporations were “instrumental” in disabling apartheid and encouraging peace; for example, Consolidated
Goldfields funded secret meetings between the African National Congress and top Afrikaners just before the fall
of apartheid).

91. See Global Relief Found., Inc. v. O’Neill, 207 F. Supp. 2d 779, 784–85 (N.D. Ill. 2002) (noting that it was con-
stitutional for the federal government to freeze the corporation’s assets when the Federal Bureau of Investigation
had reasonable cause to suspect the corporation of having foreign terrorist ties). See generally International Emer-
gency Economic Powers Act of 2001, 50 U.S.C.S. § 1701 (granting the President power to exercise authority to
deal with “any unusual and extraordinary threat, which has its source in whole or substantial part outside the
United States, to the national security, foreign policy or economy of the United States”); Crosby v. National
Foreign Trade Council, 530 U.S. 363, 371–73 (2000) (deciding the case under the Supremacy Clause and
therefore declining to posit itself on whether a state may refuse to do business with a foreign country that has low
human rights standards).

92. See generally Zemel v. Rusk, 381 U.S. 1, 17 (1965) (illustrating that Congress must necessarily “paint with a
broader brush” when dealing with foreign affairs than normally required in domestic areas).
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The Constitution acts to devolve the several states’ sovereignty upon the federal govern-
ment, insofar as it relates to foreign affairs.93 While the devolution of control over interstate
commerce to the national government implies, a fortiori, a delegation of power to regulate
international commerce, there is an explicit grant of such power in Article I, section 8, which
provides that “Congress shall have Power . . . [t]o define and punish . . . offenses against the
Law of Nations,” as well as “[t]o regulate Commerce with foreign Nations.”94 Prior to the rati-
fication of the Constitution, state governments had plenary authority over all activities of cor-
porations.95 However, the devolution of foreign affairs power to the federal government
includes, of necessity, the power to regulate the foreign affairs of state corporations.96 

VII. Crafting a Procedural Weapon: Ultra Vires Actions as a Means of Enforcing 
International Labor Standards

Actions based upon the ultra vires doctrine present several significant procedural advan-
tages that make them especially well suited for the enforcement of international labor stan-
dards.97 A plaintiff in an ultra vires action can bring suit directly against a corporation, seeking

93. See U.S. CONST. art. I, § 8, cl. 3 (granting Congress the power to regulate commerce with foreign nations); U.S.
CONST. art. I, § 10, cl. 1 (stating that states may not “enter into any treaty, alliance, or confederation”); see also
National Foreign Trade Council v. Natsios, 181 F.3d 38, 45 (1st Cir. 1999) (holding that a Massachusetts law,
which prohibited the state and its agencies from doing business with companies that dealt with Burma, was
unconstitutional as a violation of the Foreign Commerce Clause).

94. U.S. CONST. art. I, § 8, cl. 3. See generally Louis Henkin, The Constitution and United States Sovereignty: A Cen-
tury of Chinese Exclusion and Its Progeny, 100 HARV. L. REV. 853, 866–68 (1987) (declaring that the Constitu-
tion gives the federal government the sole power over foreign affairs); Michael D. Ramsey, The Myth of
Extraconstitutional Foreign Affairs Power, 42 WM. & MARY L. REV. 379, 390–96 (2000) (indicating that the
Articles of Confederation contained specific grants of foreign affairs power to the federal government).

95. Many would argue that state governments continue to exercise full authority over all matters of corporate law. It
is my contention, however, that the federal government should control any acts of corporations implicating the
law of nations. See U.S. Arts. of Confederation art. IX (granting the federal government powers while not
including power over corporate activities); see also U.S. Arts. of Confederation art. II (declaring the powers which
were not expressly granted to the federal government, to be retained by the states); U.S. Arts. of Confederation
art. VI (failing to include authority over corporations as power prohibited to the states).

96. See Scott Dodson, The Metes and Bounds of State Sovereign Immunity, 29 HASTINGS CONST. L.Q. 721, 765
n.165 (2002) (citing to Zschernig v. Miller, 389 U.S. 429 (1968), expounding a dormant foreign affairs power
and recognizing the implicit federal power to regulate all aspects of foreign affairs); see also Andrea Witt Sendlen-
ski, Note, Taking Our Money and Going Home: State Divestment Policy and the Foreign Affairs, Foreign Commerce,
and Supremacy Clauses, 24 SUFFOLK TRANSNAT’L L. REV. 317, 338 (2001) (indicating that the federal govern-
ment is exclusively empowered to regulate foreign affairs and must be free from all state interference). See gener-
ally Hines v. Davidowitz, 312 U.S. 52, 62–63 (1941) (explaining that the federal government alone is
empowered to regulate foreign affairs).

97. See Kent Greenfield, supra note 6, at 1372 (explaining how the ultra vires doctrine works to enforce international
law by limiting corporate illegality both inside and outside of its charter jurisdiction); see also Hollar v. Govern-
ment of Virgin Islands, 857 F.2d 163, 168–70 (3d Cir. 1988) (illustrating the procedural advantage that the
court need not reach the constitutionality of the challenged acts if those acts are ultra vires). See generally In re
Central New York Bridge Ass’n. v. American Contract Bridge League, Inc., 339 N.Y.S.2d 438, 444 (Sup. Ct.,
Oswego Co. 1972) (noting the limitation that ultra vires imposes on corporate action).
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to enjoin it from violating the law.98 The courts’ unwillingness to imply or create causes of
action under international law makes ATCA litigation especially problematic.99 If, however, a
corporation is acting in violation of international law, but is not engaging in actions constitut-
ing a violation of the jus cogens, an ultra vires suit may be an appropriate remedy.100 Where cor-
porate conduct has not given rise to a cause of action by an alien in tort, it may constitute
“unlawful activity” and thus fall prey to an equitable ultra vires claim.101 Moreover, an alien
need not bring such a suit.102 Additionally, ultra vires suits can be brought by state attorneys
general,103 who may have an added incentive to enforce labor standards abroad in order to

98. See Seward Brice, supra note 75, at 503–504 (stating that a lone corporation has a right to sue to prevent further
ultra vires acts, even if all other incorporators are organized against him); see also Kent Greenfield, supra note 6, at
1372 (asserting that a plaintiff can directly sue to enjoin a corporation from violating the law); Am. Contract
Bridge League, Inc., 339 N.Y.S.2d at 444 (reasoning that a shareholder may bring an ultra vires action solely to
enjoin the corporation from acting extra-legally).

99. See Alvarez-Machain v. United States, 331 F.3d 604, 616 (9th Cir. 2003) (exemplifying the courts’ reluctance to
create causes of action under the ATCA); see also Andrea Witt Sendlenski, supra note 96, at 338 (remarking on
the judicial uncertainty in interpreting the ATCA and the resulting dormancy of the Act). Contra Filartiga v.
Pena-Irala, 630 F.2d 876, 887 (2d Cir. 1980) (holding that the ATCA provides a jurisdictional basis for relief,
and recognizing the existence of a private right of action for aliens seeking redress for violations of international
law). 

100. See Bath Gaslight Co. v. Rowland, 84 A.D. 563, 566 (2d Dep’t 1903) (explaining that if a corporate action is
ultra vires in one state that action is ultra vires in every state and nation). See generally Hood v. State, 56 Ind.
263, 269–70 (1877) (finding a state statute in violation of international law, ultra vires and void); Donald J.
Kochan, Note, Constitutional Structure as a Limitation on the Scope of the “Law of Nations” in the Alien Torts
Claims Act, 31 CORNELL INT’L L.J. 153, 156 (1998) (specifying that the ATCA may confer jurisdiction if the
actor is in violation of international law).

101. See Kent Greenfield, supra note 6, at 1372 (asserting that ultra vires provides plaintiffs with a remedy against cor-
porations engaging in unlawful activity, including breaches of international and treaty-based law); see also Her-
bert Hovenkamp, supra note 77, at 1666–67 (suggesting that where illegal corporate activity injures the public,
the corporation may be subject to an ultra vires claim). Contra Suit Against Condo Association Trustees Rejected in
UTAH CORP. OFFICERS & DIRS. LIAB. LITIG. REP., Feb. 2, 1998, at 4 (explaining that the Utah Court of
Appeals rejected corporate law claims, despite the fact that the plaintiff ’s claims were founded on the ultra vires
doctrine).

102. See Kent Greenfield, supra note 6, at 1372–73 (claiming that a shareholder may bring an equitable suit against a
corporation to prevent it from continuing violations in a foreign nation); see also Celia R. Taylor, “A Delicate
Interplay”: Resolving the Contract and Corporate Law Tension in Mergers, 74 TUL. L. REV. 561, 609 (1999)
(asserting that a stockholder may bring an equitable suit against a corporation if it is acting beyond its authority).
See generally 18B AM. JUR. 2D Corporations § 2024 (2003) (outlining the individuals and entities who may bring
an inter vires claim, and the situations when it is permissible).

103. See Seward Brice, supra note 75, at 503 (stating that the Attorney General may bring an action when a corpora-
tion is doing acts that are detrimental or hostile to public welfare and policy, and that the office of the Attorney
General is likely to have a deeper pool of resources to sustain a suit against a corporation than a minority share-
holder); see also Kent Greenfield, supra note 6, at 1359 (positing that the ultra vires doctrine could provide a
powerful alternative to the doctrine of fiduciary duty as a remedy to violations of law by corporations); see, e.g.,
Del Code Ann. tit. 8, § 124(3) (1974) (providing that a lack of capacity may be one of the grounds by which the
Attorney General may move to dissolve a corporation, or enjoin it from the transaction of unauthorized business).
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maintain the vitality of their home state as a viable place of business.104 Perhaps more important,
however, is a tenet of the doctrine which allows third parties injured by the ultra vires acts of cor-
porations a cause of action in tort.105 This tenet would allow a non-stockholder alien injured by
acts of a corporation that violate international law to state a cause of action under the ATCA.106

VIII. Conclusion

The courts of the United States, when exercising their authority to enforce the law of
nations through the methods of the common law, are bound to act in a conservative manner.107

The concept of law without sovereignty can be frightening, especially within a culture of judi-
cial restraint, marked by an unwillingness to legislate from the bench.108 However, since the

104. It remains unclear, however, as to whether it would be in the interests of the state to interfere, as such an action
would, of necessity, be brought against a corporation of the state, which would not only be a major source of tax
revenue, but also a force in local politics to be reckoned with. See Kent Greenfield, supra note 6, at 1311–12
(indicating that a state might be reluctant to engage in legal action against corporations located within it); see also
Louis K. Liggett Co. v. Lee, 288 U.S. 517, 557–60 (1933) (noting that states would be reluctant to regulate cor-
porations because the corporations would be able to move into other less regulated states); Jackson v. Metropoli-
tan Edison Co., 419 U.S. 345, 363–64 (1974) (Douglas, J., dissenting) (describing that the effect that collusive
relations between states and corporations has resulted in states being powerless to oppose their utility compa-
nies).

105. See Seward Brice, supra note 75, at 511 (stating that acts by a corporation that cause harm to a third party will be
grounds for a tort action); see also Rodman Ward, Jr., et al., FOLK ON THE DELAWARE GENERAL CORPORA-
TION LAW § 124.1 (4th ed. 2003) (finding that under Delaware law, standing to bring an ultra vires suit could
rest upon the claimant having special damage from the ultra vires act (citing to Philadelphia, W. B.R.R. v.
Wilmington City Ry., 38 A. 1067, 1070 (Del. Ch. 1897)). See generally Railway Co. v. McCarthy, 96 U.S. 258,
267 (1877) (finding the doctrine to be valid only when the “ends of justice” are met). 

106. This will at least fulfill the prima facie requirements of the ATCA when the tort action is brought by an alien in
violation of the law of nations. See generally Kristen D.A. Carpenter, The International Covenant on Civil and
Political Rights: A Toothless Tiger?, 26 N.C. J. INT’L L. & COM. REG. 1, 37 (2000) (finding that an alien plaintiff
need not show an independent cause of action to proceed with a tort claim under the ATCA); Jennifer L. Heil,
Comment, African Private Security Companies and the Alien Tort Claims Act: Could Multinational Oil and Min-
ing Companies Be Liable?, 22 N.W. J. INT’L L. & BUS. 291, 303–05 (2002) (noting that a plaintiff suing a cor-
poration under the ATCA may encounter many “procedural hurdles”).

107. See Jorge Cicero, The Alien Tort Statute of 1789 as a Remedy for Injuries to Foreign Nationals Hosted by the United
States, 23 COLUM. HUM. RTS. L. REV. 315, 354 (1992) (finding that the courts have been conservative in their
approach toward human rights standards drawn from international law); see also Edward F. Sherman, Jr., Notes
& Comments, The U.S. Death Penalty Reservation to the International Covenant on Civil and Political Rights:
Exposing the Limitations of the Flexible System Governing Treaty Formation, 29 TEX. INT’L L.J. 69, 87 (1994)
(suggesting that the United States courts have traditionally taken a conservative approach to international law).
See generally Allison J. Flom, Note, Human Rights Litigation Under the Alien Tort Statute: Is the Forti v. Suarez-
Mason Decision the Last of its Kind?, 10 B.C. THIRD WORLD L.J. 321, 321 n.206 (1990) (expressing the fear
that the Alien Tort Statute will be read too narrowly if the courts develop a more conservative approach).

108. See Jafari v. Islamic Republic of Iran, 539 F. Supp. 209, 215 (N.D. Ill. 1982) (demonstrating restraint by strictly
construing the “law of nations” as not including expropriation of property without compensation because it is
not universally accepted by all civilized nations); see also Filartiga v. Pena-Irala, 630 F.2d 876, 887 (2d Cir.
1980) (noting that courts have engaged in a stricter review of the ATCA requiring that there be a “violation of
the law of nations” as compared to the more flexible requirement “arising under” review applied to political
questions). See generally Zapata v. Quinn, 707 F.2d 691, 692 (2d Cir. 1983) (employing a high standard that
requires a “shockingly egregious” violation of universally accepted principles of international law to make action-
able an ATCA claim).
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Filartiga decision in 1980, the floodgates of litigation have been opened.109 The success of liti-
gants seeking to vindicate their human rights is not only heartening, but is also increasing in
frequency and scope of application.110

The progressive scope of the jus cogens is particularly encouraging for those who seek
enforcement of international labor standards.111 Courts have already begun incorporating the
ILO’s fundamental conventions into the domain of the jus cogens.112 The paradigmatic shift in
international law from mere regulation of state activity to include regulation of individual

109. See Flores v. Southern Peru Copper Corp., No. 02-9008, 2003 U.S. App. LEXIS 18098, at 513 (2d Cir. Apr. 29,
2003) (stating that Filartiga marked the beginning of the increase in litigation brought under the Alien Tort
Claims Act); see also Cyril Kormos, Brett Grosko, & Russell A. Mittermeier, U.S. Participation in International
Environmental Law and Policy, 13 GEO. INT’L ENVTL. L. REV. 661, 673 (2001) (noting that Filartiga spawned
an increase in litigation concerning the Alien Tort Claims Act); Mark Gibney, supra note 28, at 262 (recognizing
that Filartiga gave birth to a series of ATCA cases).

110. See Gregory G. Tzeutschler, Corporate Violator: The Alien Tort Liability of Transnational Corporations for Human
Rights Abuses Abroad, 30 COLUM. HUM. RTS. L. REV. 359, 366–68 (1999) (discussing the increase in successful
litigation after Filartiga, and its validating effect on plaintiffs); see also Alan F. Enslen, Filartiga's Offspring: The
Second Circuit Significantly Expands the Scope of the Alien Tort Claim Act With Its Decision in Kadic v. Karadzic,
48 ALA. L. REV. 695, 733–34 (1997) (explaining the increased flexibility of human rights claims due to the less
stringent scope of defendants vulnerable for attack after Kadic); Dinah Shelton, The Participation of Nongovern-
mental Organizations in International Judicial Proceedings, 88 AM. J. INT’L L. 611, 614–15 (1994) (showing that
increased litigation in human rights cases is symptomatic of the broader exercise of judicial options in interna-
tional courts on a global level). But see Phillip I. Blumberg, American Law in a Time of Global Interdependence:
U.S. National Reports to the XVIth International Congress of Comparative Law: Section IV Asserting Human Rights
Against Multinational Corporations Under United States Law: Conceptual and Procedural Problems, 50 AM. J.
COMP. L. 493, 517–22 (2002) (contrasting the effects of recent court decisions on foreign nationals with their
relative lack of effect on multinational corporations).

111. See Maria Ellinikos, supra note 37, at 27–30 (discussing the changes in international labor standards that have
taken place in American corporations operating overseas and the realistic level of control the United States can
expect to impose); see also Gregory G. Tzeutschler, supra note 110, at 378–79 (considering The Alien Tort
Claims Act a viable vehicle of redress for laborers who have historically been unable to receive an adequate forum
to address human rights abuses in American or European courts). But see Madeleine G. Bullard, Child Labor Pro-
hibitions Are Universal, Binding, and Obligatory Law: The Evolving State of Customary International Law Concern-
ing the Unempowered Child Laborer, 24 HOUS. J. INT'L L. 139, 140–48 (2001) (focusing on the prevalence of
child labor as a human rights violation that escapes the attention of international labor standards reform advo-
cates).

112. See John Doe I v. Unocal Corp., 2002 U.S. App. LEXIS 19263, at *32–*33 (9th Cir. Sept. 18, 2002) (including
forced labor in the class of evils recognized under jus cogens); see also Nat’l Coalition Gov’t of the Union of
Burma v. Unocal, Inc., 176 F.R.D. 329, 353 (C.D. Cal. 1997) (incorporating the signatory status of Burma to
the ILO’s Convention No. 29 to support the doctrine of jus cogens). See generally Anita Ramasastry, supra note
80, at 91 (noting that jus cogens norms include those actions condemned under the ILO Conventions). 
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activity is at hand.113 International labor standards have a firm basis in both international
agreement and opinio juris.114 

With the expansion of the scope of the law of nations to include international labor stan-
dards, all that is needed are proper enforcement mechanisms.115 Serendipitously, such mecha-
nisms are at hand.116 Traditional litigation under ATCA can be augmented by a seemingly
revolutionary rediscovery of corporate law, incorporating use of the ultra vires doctrine into the
arsenal of labor rights activism.117

113. See Adam C. Belsky, Mark Merva & Naomi Roht-Arriaza, Comment, Implied Waiver Under the FSIA: A Proposed
Exception to Immunity for Violations of Peremptory Norms of International Law, 77 CAL. L. REV. 365, 392–94
(1989) (emphasizing the shift from states’ rights in the international community to the emergence of individual
international rights); see also Alexander Orakhelashvili, The Position of the Individual in International Law, 31
CAL. W. INT'L. L.J. 241, 242–44 (2001) (comparing the recent expansion of individual rights under interna-
tional law with the “classical” recognition of states’ rights and duties). See generally Michael Scaperlanda, Polish-
ing the Tarnished Golden Door, 1993 WIS. L. REV. 965, 971 (1993) (noting the metamorphosis of individuals’
status in the international community from objects of the state to subjects of global justice).

114. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 102 cmts. c, f (1987)
(explaining that an international agreement creates obligations binding between parties and that a state practice
must have a sense of legal obligation, also known as opinion juris, to become international law); see also Lena
Ayoub, Note, Nike Just Does It—And Why The United States Shouldn’t: The United States’ International Obliga-
tion To Hold MNCs Accountable for Their Labor Rights Violations Abroad, 11 DEPAUL BUS. L.J. 395, 430–32
(1999) (noting that many states recognize a legal obligation to uphold international labor standards); Madeleine
G. Bullard, supra note 111, at 159–70 (stating that an international agreement is one of the forms that are
accepted as international law and that opinion juris is one of the two elements that contribute to customary
international law).

115. See Steve Charnovitz, Trade, Employment and Labour Standards: The OECD Study and Recent Developments in the
Trade and Labor Standards Debate, 11 TEMP. INT’L & COMP. L.J. 131, 163 (1997) (suggesting that the ILO is a
more suitable forum for enforcing international labor standards than the World Trade Organization because of
its focus on labor, advocacy of working rights, and favorable voting laws for new rules); see also Jane C. Hong,
Note and Comment, Enforcement of Corporate Codes of Conduct: Finding a Private Right of Action for Interna-
tional Laborers Against MNCs for Labor Rights Violations, 19 WIS. INT’L L.J. 41, 47 (2000) (asserting that MNCs
should be required to implement corporate codes of conduct or labeling schemes because they fear negative pub-
licity in order to enforce adequate labor standards); Jennifer L. Johnson, Public-Private-Public Convergence: How
the Private Actor Can Shape Public International Labor Standards, 24 BROOK. J. INT’L L. 291, 307–09 (1998)
(maintaining that despite the efforts to enforce standards through declarations and legislations proposed by the
International Labor Organization, such standards had little effect in actuality due to the lack of interstate
enforcement mechanisms).

116. See Kent Greenfield, supra note 6, at 1281 (arguing that the doctrine of ultra vires, which allows corporations to
conduct themselves only in ways consistent with their state-granted charters, can be used to control the actions
of largely unregulated international corporations); see also Anita Ramasastry, supra note 80, at 159 n.267
(observing that mechanisms exist that will ensure that multinational corporations function in ways consistent
with the law of nations). See generally United States v. Smith, 18 U.S. 153, 163 (1820) (discussing the United
Kingdom’s attempts to enforce the law of nations).

117. See Kent Greenfield, supra note 6, at 1302–1303 (relating the history and functions of the ultra vires doctrine
specifically regarding the regulation of corporations); see also Anita Ramasastry, supra note 80, at 159 n.267 (dis-
cussing the limits the doctrine of ultra vires places on the actions of multinational corporations); David Million,
Frontiers of Legal Thought I: Theories of the Corporation, 1990 DUKE L.J. 201, 209 (1990) (stating that the pur-
pose of the doctrine of ultra vires is indicative of the desire to place liability on multinational corporations).
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Usinor Industeel v. Leeco Steel Products, Inc.
209 F. Supp. 2d 880 (N.D. Ill. 2002)

The Convention on Contracts for the International Sale of Goods (CISG) does not
apply to third persons who are not parties to a contract, so a dispute arising between
a buyer, a seller and a third party with a security interest is governed by the local law
of the state that has the most significant contacts to the contested property.

I. Holding

In Usinor Industeel v. Leeco Steel Products, Inc.,1 the United States District Court for the
Northern District of Illinois denied plaintiff ’s motion for replevin and plaintiff ’s motion for
avoidance of the sales contract.2 Plaintiff sought replevin to recover possession of steel ship-
ments it made to defendant under their sales contract.3 The court held that the remedy of
replevin was not available because plaintiff did not have title to the steel.4 In the alternative,
plaintiff sought to avoid the contract under the Convention on Contracts for the International
Sale of Goods (CISG).5 The court also denied this motion on the ground that a third-party
bank had a right to control the steel shipments.6 The court determined that the CISG did not
apply to the dispute because the CISG only governed two-party transactions and the present
action involved a third-party secured creditor.7 Since the CISG did not govern the rights of a
third-party secured creditor, the court resolved the matter under the local law of Illinois,
including the Uniform Commercial Code (UCC).8 Under the UCC, the court determined

1. 209 F. Supp. 2d 880 (N.D. Ill. 2003) (“Usinor”).

2. Id. at 888.

3. Id. at 881. Plaintiff Usinor Industeel (“Usinor”) had delivered eighteen shipments of Creusabro 8000 steel to
defendant Leeco Steel Products, Inc. (“Leeco”). These steel shipments were valued at over $1 million, but Leeco
had made less than $15,000 in payment at the time the suit was filed.

4. Id. The court found that Usinor had reserved a security interest in steel shipments, but did not have title to those
shipments. See Hanaman v. Davis, 155 N.E.2d 344, 347 (2d Dist. 1959) (defining replevin as a possessory
action in which plaintiff can only recover on “the strength of his own title or his right to immediate possession”).

5. Apr. 10, 1980, S. Treaty Doc. No. 98–99 (1983); 19 I.L.M. 668–99 (1980); U.N. Doc. A/CONF.97/18.
Entered into force Jan. 1, 1998; Usinor, 209 F. Supp. 2d at 883. Plaintiff sought to terminate the contractual
relationship with defendant under the CISG because it believed that by doing so, the third-party secured credi-
tor would lose any rights to the steel shipments. See 15 U.S.C.A. app. at 32 (1998) (stating that the CISG gov-
erns “only the formation of the contract of sale and the rights and obligations of the seller and the buyer arising
from such a contract”).

6. Usinor, 209 F. Supp. 2d at 881.

7. Id. at 885 (explaining that the plain language of Article 4 of the CISG only applies to transactions between a
buyer and a seller and does not govern the rights of third persons who are not parties to the contract between
buyer and seller).

8. Id. at 886. The court determined that when the CISG does not apply to a third-party secured creditor’s rights,
the court should then evaluate the local law of the state with the most significant contacts to the collateral in
question. In this case, Illinois law, including the UCC, applied.
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that plaintiff held an unperfected security interest in the steel shipments.9 Under the UCC, a
party with an unperfected security interest will lose priority over a party with a perfected secu-
rity interest in the same collateral.10 The third party, a bank that had given defendant a secured
loan, had perfected a security interest in defendant’s inventory, including the steel shipments.11

Since plaintiff ’s security interest was not perfected, the third party’s interest prevailed over that
of plaintiff.12

II. Facts and Procedural Posture

In February 2000, defendant Leeco Steel Products (“Leeco”) placed an order with plaintiff
Usinor Industeel (“Usinor”) for the purchase of steel.13 Usinor was a corporation incorporated
under the laws of France with its principal place of business in France.14 Leeco was a corpora-
tion incorporated under the laws of the state of Illinois with its principal place of business in
Illinois.15 Leeco placed a large order with Usinor because it planned to sell the steel to Caterpil-
lar Inc., which in turn planned to use the steel in constructing truck beds for mining facili-
ties.16 Later in 2000, Caterpillar decided to halt production of the truck beds and notified
Leeco that it would not buy any additional steel from Leeco.17 By this time, Leeco had posses-
sion of eighteen tons of steel from Usinor that it had not paid for.18 Leeco had purchased the
steel on secured credit from a third party, LaSalle Bank (“LaSalle”).19 Usinor brought suit in

9. Id. at 887. Usinor was deemed to have reserved a security interest in the steel, but had failed to perfect that secu-
rity interest because Usinor never filed a filing statement. See UCC § 2-401(2)(a)(1998) (“any retention or reser-
vation by the seller of the title in goods shipped or delivered to buyer is limited in effect to a reservation of a
security interest”).

10. See UCC § 9-317 (1999). The Code provides that a security interest is subordinate to the rights of a person who
becomes a lien creditor before the security interest is perfected.

11. Usinor, 209 F. Supp. 2d at 888. The security agreement between Defendant and the third-party bank gave the
bank a security interest in “all inventory in all of its forms, including, but not limited to, all goods held for sale or
lease or to be furnished under contracts of service or so leased or furnished.”

12. Id. The third party, LaSalle Bank, had given defendant a secured loan and had taken a security interest in all of
Leeco’s inventory. The bank then perfected its security interest by properly filing a financing statement. 

13. Id. at 882.

14. Id. at 881. Usinor was a global leader in steel production. The company processed and distributed steel that was
used by its customers in the automotive, mining and construction industries. In particular, Usinor produced a
steel called Creusabro 8000 which was produced to withstand extreme conditions. Creusabro 8000 steel was sold
to defendant in the present action.

15. Id. Leeco was an independent steel center that processed and delivered steel. Leeco had operations throughout
the United States, including Chicago, St. Louis and Pittsburgh.

16. Id. at 882.

17. Usinor, 209 F. Supp. 2d at 882.

18. Id. The steel shipped to Leeco was valued at $1,188,817.30. Leeco still had an outstanding balance of
$988,817.36 at the time suit was filed.

19. Id. Usinor instructed suit against Leeco because it believed Leeco was in default on its loan from LaSalle and did
not want Leeco to sell off the steel in order to repay LaSalle. Also, since Leeco was facing insolvency, Usinor
sought replevin, believing that Leeco would be unable to pay any monetary damages awarded to Usinor.
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order to assert priority over the third-party bank’s claim to the steel shipments.20 The District
Court for the Northern District of Illinois had original jurisdiction over the matter.21 

III. The Court’s Analysis

A. The CISG Governs Only the Rights of the Buyer and Seller

The CISG was ratified by the United States on December 11, 1986, and became effective
on January 1, 1988.22 This treaty was adopted in order to establish “substantive provisions of
law to govern the formation of international sales contracts and the rights and obligations of
the buyer and the seller.”23 The treaty is federal law and therefore should preempt any inconsis-
tent state law under the Supremacy Clause of the United States Constitution.24 The court
made clear that if the dispute had only involved the buyer and seller, the CISG would have pre-
empted all local laws.25 However, the issue that arose was whether the CISG governed a con-
tract dispute when a third party had a security interest in the goods.26 

The court noted that, although the CISG has a very broad scope, there have been very few
cases in the U.S. courts that have had to apply the treaty.27 The case was one of first impression
for the District Court for the Northern District of Illinois.28 However, the court sought guid-
ance from a United States District Court for the Northern District of California decision,
which held that the CISG governed only the rights of the buyer and seller to a contract.29

Additionally, a number of legal scholars have interpreted the treaty as being limited in scope to

20. Id. at 882–83. Both LaSalle and Usinor had a claim over the steel shipments. LaSalle had a security interest in
the steel arising from the security agreement between itself and Leeco. Usinor had a security interest in the steel
because, under its agreement with Leeco, Usinor reserved title in the steel until payment was made in full.

21. Id. at 882. The court had subject matter jurisdiction pursuant to 28 U.S.C. § 1332. The dispute was between
two parties that were citizens of different countries and the amount in controversy exceeded $75,000. 

22. Usinor, 209 F. Supp. 2d at 884. See 15 U.S.C.A. app. at 32 (1998) (outlining the text of the Convention on Con-
tracts for the International Sale of Goods).

23. Usinor, 209 F. Supp. 2d at 884.

24. U.S. CONST. art. VI, cl. 2. See Asante Technologies, Inc. v. PMC-Sierra, Inc., 164 F. Supp. 2d 1142, 1152 (N.D.
Cal. 2001) (concluding that the CISG preempted California law where an issue arose regarding the contract
rights of a buyer and seller in international transactions).

25. Usinor, 209 F. Supp. 2d at 884. See generally Sunil R. Hajani, The Convention of Contracts for the International
Sale of Goods in United States Courts, 23 HOUS. J. INT’L L. 49, 53 (2000) (stating that in a two-party transaction,
the Convention would preempt all local law, including UCC provisions); William S. Dodge, Teaching the CISG
in Contracts, 50 J. LEGAL EDUC. 72, 73 (2000) (noting that the CISG is a treaty and therefore a federal law
which preempts state common law and the UCC).

26. Usinor, 209 F. Supp. 2d at 885.

27. Id. at 884. See also MCC Marble Ceramic Ctr., Inc. v. Ceramica Nuovaa d’ Agostino, S.P.A., 144 F.3d 1384,
1389 (11th Cir. 1998).

28. Usinor, 209 F. Supp. 2d at 884.

29. Id. See also Asante Technologies v. PMC Sierra, 164 F. Supp. 2d 1142, 1147 (holding that the CISG would pre-
empt state laws that address the rights and obligations of only the buyer and the seller). 



106 New York International Law Review [Vol. 17 No. 1

the rights of only the buyer and seller in a sales contract.30 Article 4 of the CISG states that the
treaty “governs only the formation of the contract of sale and the rights and obligations of the
seller and the buyer arising from such a contract.”31 The treaty makes no mention of the rights
of third parties to a contract between the buyer and seller.32 The court concluded that the
treaty was not intended to govern the rights of third parties to a contract.33 Once the court
determined that the CISG did not govern the rights of the third-party secured creditor, the
court looked to local law for the resolution.34 

B. Local Law Governs the Rights of Third Parties

The court needed to decide whether the local law of France or Illinois would apply
because the parties were not from the same state or country.35 In making this determination,
the court applied the five factors of the “most significant factors rule” to ascertain which law
should apply.36 Under this rule, there are five factors that a court should look to in order to
determine which local law should apply: 1) place of contracting; 2) place of negotiating; 3)
place of performance; 4) location of subject matter in the contract; 5) domicile, residence, place
of incorporation and business of the parties. The court determined that the place where the
goods were located was the most relevant factor in this case, and the laws of that jurisdiction
should apply.37 In the present matter, the steel shipments were located in Illinois, so the court
applied Illinois law.38 Under Illinois law, the UCC governs disputes between a buyer, seller and
third-party bank with a secured interest in the goods in dispute.39

30. Id. at 885. See Henry Mather, Choice of Law for International Sales Not Resolved by the CISG, 20 J.L. & COM.
155, 159 (2001) (suggesting that the language of the CISG expressly excludes the rights of third parties from the
scope of the treaty).

31. Usinor, 209 F. Supp. 2d at 885. See generally Lisa M. Ryan, The Convention on Contracts for International Sale of
Goods: Divergent Interpretations, 4 TUL. J. INT’L & COMP. L. 99, 104 (1995) (discussing the various interpreta-
tions of Article 4 of the CISG).

32. Usinor, 209 F. Supp. 2d at 885.

33. Id. at 886.

34. Id.

35. Id.

36. Id. The court applied the five factors of the “most significant contacts rule,” as laid out in another Illinois case.
See also Central States, Southeast and Southwest Areas Pension Fund v. Tank Transport, No. 91-C356, 1991
U.S. Dist. LEXIS 13278 (N.D. Ill. Sept. 24, 1991) at *7–8 (applying the five factors to determine which state
law should apply).

37. Usinor, 209 F. Supp. 2d at 886. The court noted that since much negotiating and contracting between parties
from different companies happens via telephone or mail, the location of the collateral was more important since
that state was also the place of performance. Where two parties were from different states, the places of incorpo-
ration cannot decide the issue. See also Gordon v. Clifford Metal Sales Co., 602 A.2d 535 (R.I. 1992) (holding
that the site where the steel in dispute was located was the place where the transaction had the most significant
contacts).

38. Usinor, 209 F. Supp. 2d at 886. The steel had been shipped to Leeco’s place of business in Illinois. Therefore, the
court determined that steel had the most significant contacts with Illinois.

39. Id. at 887.
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C. Applying the UCC

Under the UCC, both plaintiff, Usinor, and the third-party bank, LaSalle Bank, had a
security interest in the steel shipments.40 Under Article 9 of the UCC, a holder of a security
interest must perfect its security interest in order for it to be effective against other creditors.41

In order to perfect an interest in a debtor’s inventory, the creditor must file a financing state-
ment.42 

1. Usinor’s Security Interest

Usinor had a security interest in the steel shipments pursuant to UCC § 2-401.43 That
section provides that, when the seller attempts to reserve or retain title in the goods shipped,
only a security interest is created.44 Here, Usinor and Leeco agreed that Usinor was to retain
title in the goods until the payments by Leeco were complete.45 However, under the UCC, this
retention of title was effective only as retention of a security interest because title automatically
passed to the buyer when performance was completed by delivery of the goods.46 When the
steel shipments were delivered to Leeco in Illinois, Leeco possessed title to the goods and Usi-
nor retained a security interest over those steel shipments.47 

Although Usinor had a security interest in the steel shipments, it failed to perfect the secu-
rity interest, because it never filed a financing statement as required under the UCC.48

40. Id. at 887–88.

41. See UCC § 9-308 (1999) (outlining the requirements to perfect a security interest).

42. See UCC § 9-311 (1999). In general, a creditor perfects its security interest by filing of a financing statement.
For some types of collateral, including inventory, the creditor can perfect by taking possession of the property;
see also UCC § 9-313 (1999). However, since taking possession was not a plausible option for a seller who had
just shipped goods to a buyer, filing a financing statement was the preferred method of perfection.

43. Usinor, 209 F. Supp. 2d at 887.

44. Id. Although Usinor attempted to retain title of the steel shipments until payment was complete, Usinor received
only a security interest in those goods and the retention of title was ineffective. See also UCC § 2-401(1)(1998):
“Any retention or reservation by the seller of the title (property) in goods shipped or delivered to the buyer is
limited in effect to a reservation of a security interest. Subject to these provisions and to the provisions on
Secured Transactions (Article 9), title to goods passes from the seller to the buyer in any manner and on any con-
ditions explicitly agreed on by the parties.”

45. Usinor, 209 F. Supp. 2d at 882. The parties agreed in their sales agreement that Usinor “remains the owner of the
goods up to the complete and total payment of all sums due.”

46. Id. at 887. See also UCC § 2-401(2)(1998): “Unless otherwise explicitly agreed title passes to the buyer at the
time and place at which the seller completes his performance with reference to the physical delivery of the goods,
despite any reservation of a security interest and even though a document of title is to be delivered at a different
time or place.”

47. Usinor, 209 F. Supp. 2d at 887.

48. Id. at 888.
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2. LaSalle Bank’s Security Interest

LaSalle had a security agreement with Leeco which secured Leeco’s entire inventory as col-
lateral.49 Under UCC § 9-203, a security interest is created if the security interest has attached,
value has been given, the security agreement has been authenticated and the debtor has suffi-
cient rights to the collateral.50 The court determined that Leeco had sufficient rights to the
steel shipments because title to the goods had passed to Leeco when shipment was completed.51

LaSalle had given value when it advanced the loan to Leeco and the security agreement had
been authenticated when it was signed by both parties.52 

LaSalle then perfected its security agreement by completing a proper filing statement.53

LaSalle first filed a financing statement covering Leeco’s entire inventory on February 11,
1997.54 At that time, Leeco did not have sufficient rights to the steel shipments because the
steel had not yet been delivered.55 The security agreement did not cover inventory acquired
after the agreement was made.56 However, after the steel deliveries were made to Leeco, LaSalle
filed a second financing statement on November 15, 2001, thereby securing an interest in the
steel shipments made by Usinor.57

3. Priority Among the Security Interests

Under the UCC, a party holding a non-perfected security interest is vulnerable to a party
who has an unsecured interest and who first attempts to seize the collateral for repayment of
the debt.58 At the time Usinor filed its complaint against Leeco, Usinor had an unperfected
security interest in the steel shipments and LaSalle had a perfected security interest in those
same goods.59 Therefore, the court held that under the UCC, LaSalle’s perfected security inter-
est had priority over Usinor’s unperfected security interest.60

49. Id. (determining that the steel shipments were goods held for sale and therefore included within Leeco’s inven-
tory). See also UCC § 9-102(48) (1999) (defining inventory as goods held for sale or lease).

50. See UCC § 9-203 (2000) (outlining the point at which a security interest attaches and becomes enforceable
against the debtor). 

51. Usinor, 209 F. Supp. 2d at 888.

52. Id.

53. See UCC § 9-311 (1999).

54. Usinor, 209 F. Supp. 2d at 888.

55. Id.

56. Id. But see In re Filtercorp, 163 F.3d 570, 582 (9th Cir. 1998) (holding that, because of the high turnover associ-
ated with inventory, the contract will be interpreted as presumptively including after-acquired inventory).

57. Usinor, 209 F. Supp. 2d at 888. 

58. See UCC § 9-317(2)(A) (2000). A security interest is subordinate to the rights of a person who becomes a lien
creditor before the security interest has been perfected.

59. Usinor, 209 F. Supp. 2d at 888.

60. Id. The court concluded, “LaSalle’s perfected security interest prevails over the retained interest of Usinor in the
Steel.” 
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IV. Conclusion

The United States District Court for the Northern District of Illinois concluded that the
CISG could not apply to a contract between a buyer and seller where a third party lender had a
perfected security interest in the goods in dispute. Instead, the court applied the local law of the
state where the goods were located to resolve the conflict over the collateral. Since the third-
party lender had perfected its security interest in the steel and the Plaintiff had not, the third
party’s claim to the steel took priority over that of Plaintiff. Therefore, the court denied Plain-
tiff ’s motion for replevin and its motion to avoid the contract under the CISG.

Although the Usinor decision places a responsibility on parties to an international sales
contract to examine local sales law before drafting their sales agreement, the District Court pro-
vided clear guidelines for which local law would apply, thereby significantly alleviating this
burden. The court points out that compliance with local law is not cost-prohibitive, even for
companies doing business in multiple jurisdictions. Although plaintiff merely failed to get legal
advice on compliance with local law, plaintiff further hurt its chance of recovery by delaying
the filing of the complaint until the third party bank perfected its security interest. Further-
more, the opinion of the court upholds the importance of predictability and dependency
within lending transactions. The UCC has a set of clear-cut guidelines for establishing priority
among creditors, and creditors rely on these procedures in assessing risk in loan transactions. In
its adherence to these guidelines, the court properly shifted the loss to the party who failed to
take the proper course of action to secure its own interests in the contract. 

Natasha Turner
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CIBC Mellon Trust Co. v. Mora Hotel Corp. N.V.

100 N.Y.2d 215 (2003)

Enforcement of an English money judgment was upheld, where defendants were
Netherlands corporations authorized to do business in New York. 

I. Holding

In CIBC Mellon Trust Co. v. Mora Hotel Corp, N.V., the Court of Appeals of New York
affirmed the Appellate Division’s ruling recognizing judgments entered against appellants by
the English High Court of Justice, Chancery Division, under New York’s version of the Uni-
form Foreign Country Money-Judgments Recognition Act (CPLR article 53).1 The Court ana-
lyzed the defendants’ challenges to the enforcement of the foreign judgment based on CPLR
5305(a)(1) and (2) (outlining reasons a New York court would not enforce a foreign judgment)
and determined that the defendants failed to fall under either provision (i.e., the system under
which the judgment was passed afforded them due process, and the High Court had personal
jurisdiction over them based on their appearance in court to challenge something other than
personal jurisdiction).2

II. Facts

Due to the declaration of bankruptcy of Castor Holdings Ltd., a Canadian real estate and
investment company, plaintiffs CIBC Mellon Trust Co. and Daimler Chrysler Canada, Inc.
lost millions of dollars.3 In May 1996, Plaintiffs began legal proceedings in England’s High
Court, asserting that they were “duped”4 into investing in Castor through fraud.5 Plaintiffs
named the CEO and chairman of Castor, Otto Stolzenberg, as primary defendant.6 Marco
Gambazzi, owner in whole or part and controller of Mora Hotel Corporation N.V. and Chas-
cona N.V., was also named in the suit as a defendant, along with his companies.7 Initially,
plaintiffs asserted only a “tracing” claim against Mora for receipt of funds without consider-
ation,8 but later added a claim of conspiracy and joined Chascona as a co-conspirator.9

1. 100 N.Y.2d 215 (2003).

2. Id. at 225. See N.Y. C.P.L.R. 5304 (applying any foreign judgment which is final, conclusive, and enforceable
where rendered even though an appeal is pending or it is subject to appeal).

3. CIBC Mellon Trust Co., 100 N.Y.2d at 218.

4. Id.

5. Id.

6. Id.

7. Id.

8. Id.

9. CIBC Mellon Trust Co., 100 N.Y.2d at 218.



112 New York International Law Review [Vol. 17 No. 1

The Plaintiffs applied to the High Court for leave to serve non-resident defendants,
including Mora and later Chascona, as “necessary and proper” parties.10 For this to be possible,
at least one defendant had to be a domiciliary of England (Stolzenberg). The Plaintiffs also
sought Mareva injunctions11 to freeze defendants’ assets around the world during the English
proceedings.12 The Court granted these requests.13 

In March 1997, Plaintiffs served Mora in New York with a writ of summons and the
Mareva injunction.14  Mora made an appearance in court in England solely for the purpose of
contesting the High Court’s jurisdiction over Stolzenberg.15 In May 1997, the High Court dis-
missed Mora’s application to set aside the service of the writ; in October 1997, the Court of
Appeal dismissed Mora’s appeal; and in October 2000, the House of Lords dismissed Mora’s
appeal.16 Chascona did not pursue its jurisdictional challenge thereafter.17

During its appeal process, Mora did not comply with the Mareva injunction regarding the
tracing or subsequent related orders to comply.18 Mora had notice that the continued snubbing
of these orders would result in Mora’s preclusion of defending against the tracing claim and
judgment for the plaintiffs.19 In February 1999, default judgment was entered against Mora for
approximately $600,000.20 In July 1999, the plaintiffs petitioned the court to increase the
value of Mora’s assets covered by the Mareva injunction to $420 million and to extend this
order to Chascona.21 The High Court granted the request.22

As a result of noncompliance with the new Mareva injunction, Plaintiffs were barred from
defending against the claims of fraud. Plaintiffs applied to the High Court for an assessment of
damages, and a hearing was held.23 In December 1999, a default judgment for approximately
$330 million was entered against Defendants on the conspiracy claims.24 In May 2000, plain-
tiffs commenced an action in New York Supreme Court seeking recognition of the English
judgment pursuant to the Uniform Foreign Country Money-Judgments Recognition Act, or

10. Id. at 219.

11. Mareva Compania Naviera v. International Bulk Carriers, [1975] 2 Lloyd's Rep. 509 (C.A.) (grant-
ing to plaintiff the injunctive relief of freezing the defendant’s assets). 

12. CIBC Mellon Trust Co., 100 N.Y.2d at 219.

13. Id.

14. Id.

15. Id.

16. Id.

17. Id.

18. CIBC Mellon Trust Co., 100 N.Y.2d at 219–20.

19. Id. at 220.

20. Id.

21. Id.

22. Id.

23. Id.

24. CIBC Mellon Trust Co., 100 N.Y.2d at 220.
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CPLR article 53,25 and attachment of the Gortham Hotel, an asset of both Chascona and
Mora, reportedly worth around $30 million and located in Manhattan. In January 2001, the
court granted Plaintiffs summary judgment, attached the hotel, appointed a party to sell the
hotel and manage the funds to satisfy the judgment of the High Court and denied Defendants’
cross-motion to dismiss the complaint.26 

The Appellate Division affirmed the decision of the Supreme Court. 27 The Defendants
then appealed to the Court of Appeals,28 basing their claim on two assertions: first, that the
courts below violated the defendants’ due process rights by determining that the English courts
properly exercised personal jurisdiction over them; and second, that Defendants’ due process
rights were violated by recognizing foreign judgments that were entered on default following
defendants’ failure to comply with a provisional remedy not even available in New York.29 

III. The Court’s Analysis

A. Applicable Law

The Court was called to interpret N.Y. CPLR article 53. It applies to “any foreign country
judgment which is final, conclusive and enforceable where rendered even though an appeal
therefrom is pending or it is subject to appeal.”30 The two contingencies that would prevent
New York from enforcing the judgment of a foreign country are: first, that the judgment was
rendered under a system that does not provide impartial tribunals or procedures compatible
with the requirements of due process of law; and second, that the foreign court did not have
personal jurisdiction over the defendant.31

B. CPLR 5305(a)(1)

The first claim Defendants made was that the system under which the judgment was
passed is not compatible with New York’s system of justice. They based this claim on the High
Court’s use of the Mareva injunction.32 Although the Court “expressed concern” about Mareva
injunctions, it stated that this concern did not amount to a judgment that the English judicial
system was incompatible with New York notions of due process.33 The Court pointed out that
the New York judicial system is based on the English system; therefore, attempts to defeat a

25. See N.Y. C.P.L.R. art. 53.

26. CIBC Mellon Trust Co. v. Mora Hotel Corp. N.V., 100 N.Y.2d at 220.

27. Id.

28. Id. at 221.

29. Id. at 222–23.

30. Id. at 221 (quoting  N.Y. C.P.L.R. 5302 regarding when a foreign money judgment is considered conclusive).

31. Id. at 221–22 (quoting the exceptions to when a foreign country judgment is considered conclusive under
C.P.L.R. article 53).

32. CIBC Mellon Trust Co., 100 N.Y.2d at 222.

33. Id.
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claim based on the difference between the two would generally fail.34 The important factor in
determining whether the foreign system falls within the requirements of due process is the
“overall fairness” of the system, and the court determined that the fairness of the English system
is “beyond dispute.”35 

C. CPLR 5305(a)(2)

The second claim Defendants made was that the High Court did not have personal juris-
diction over them.  Before the Court addressed that question, it entertained Plaintiffs’ motion
to dismiss, which was based on what it argued to be the defendants’ voluntary appearance in
the proceedings36 to defend on the merits of the case, thereby effectively mooting its claim to
lack of personal jurisdiction. The Court agreed with Plaintiffs regarding the forfeiture of
Defendants’ personal jurisdiction claim, but it would not moot the appeal. The Court then
reviewed the standard in New York for determining whether an appearance was a “special
appearance” for the sole purpose of contesting personal jurisdiction,37 or an appearance for any
purpose beyond that, which would constitute a submission to the jurisdiction in which the
appearance took place.38 

Citing two other New York cases, the Court illustrated its point regarding the forfeiture of
a personal jurisdiction challenge after a voluntary appearance within the meaning of CPLR
5305(a)(2).39 In S.C. Chimexim S.A. v. Velco Enters., Ltd.,40 a Romanian plaintiff sued an
American defendant for a breach of contract in Romania. Because the defendant did not
appear in front of the Romanian tribunal, a default judgment was entered against it. The
defendant appealed the Romanian judgment, raising not only personal jurisdiction, but other
grounds on the merits. The Court held that the defendant had made a voluntary appearance
under CPLR 5305(a)(2) and was barred from challenging personal jurisdiction. In the second
case, Nippon Emo-Trans Co. Ltd. v. Emo-Trans Inc.,41 a Japanese plaintiff sought attachment of
a New York company’s assets to satisfy a judgment it had obtained in Japan. Since the defen-
dant had appeared to defend on the merits after it lost its jurisdictional claim, the Court deter-
mined this was a voluntary appearance within the meaning of CPLR 5305(a)(2). 

34. Id. (citing Seigel, SUPP. PRACTICE COMMENTARIES, MCKINNEY’S CONS. LAWS OF N.Y., Book 7B, C.P.L.R.
C5304). 

35. Id. (quoting Society of Lloyd’s v. Grace, 278 A.D.2d 169 (1st Dep’t 2000)). 

36. Id. at 223.

37. Id. 

38. CIBC Mellon Trust Co., 100 N.Y.2d at 223.

39. Id. at 224.

40. 36 F. Supp. 2d 206 (S.D.N.Y. 1999).

41. 744 F. Supp. 1215 (E.D.N.Y. 1990).
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The procedural situation in the above cases are similar to those in the present case, and the
Court asserted that there was no difference between a voluntary appearance after a judgment or
before a judgment.42 

The Court decided, based on the content of the High Court’s records, that the defendants
did argue the merits of the case, and did not limit themselves only to a challenge of personal
jurisdiction.43 Therefore, they were unable to challenge the Appellate Division’s judgment
under CPLR 5305(a)(2).44

IV. Conclusion

The Court of Appeals of New York determined that the foreign money judgment against
the defendants should be enforced and that Defendants did not fall within either exception to
the enforcement of a foreign judgment under CPLR 5305(a)(1) or (a)(2). This judgment
should be examined from the reasoning behind the Uniform Foreign Country Money-Judg-
ments Recognition Act. The purpose of the Act was to ensure that judgments by states that
have enforced the Act will be respected and reciprocated by the same foreign courts whose
judgments were enforced.45 This is a worthy goal, especially in these times of globalization and
an increase in international trade and investment.46 

The courts, however, should exercise caution when executing these judgments, especially
when determining which foreign systems of government afford defendants due process and
which do not. There seem to be mixed results as to what the standard is to evaluate the foreign
system when there is a challenge under CPLR 5305(a)(1). 

In Chimexim, the Court was charged with determining, among other things, whether the
Romanian judicial system was compatible with due process.47 The Court rejected the defen-
dant’s claim that it was not, and based its reasoning on four basic assertions about the Roma-
nian system of justice. First, the Court looked to a submission by the defendant that the
government has undergone extensive reforms since the fall of dictator Nicolae Ceausescu and
has adopted a constitution.48 It also cited an article in a journal about judicial reform efforts in
Romania since democratization.49 But the caveat included in a footnote regarding the afore-
mentioned article warns that the study upon which the article is based also found that the sys-

42. CIBC Mellon Trust Co., 100 N.Y.2d. at 225–26.

43. Id. at 225. 

44. Id. at 225–26. 

45. See Jay M. Zitter, Annotation, Construction and Application of Uniform Foreign Money-Judgments Recognition Act,
88 A.L.R. 5th 545, at 2a (2003) (outlining background of the Uniform Foreign Money-Judgments Act and its
purpose). 

46. See Ronald A. Brand, Enforcement of Foreign Money-Judgments in the United States: In Search of Uniformity and
International Acceptance, 67 NOTRE DAME L. REV. 253, 255 (1991) (stating the need for satisfactory dispute res-
olution in a time when international trade and investment is on the rise).

47. 36 F. Supp. 2d 206 (S.D.N.Y. 1999).

48. Id. at 213.

49. Id. at 214.
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tem “lags badly behind many of its neighbors in clearly breaking away from the Communist
past.”50 Second, the Court stated that there is a constitution that sets forth due process guaran-
tees and proceeded to outline the structure of the judicial system as laid out in said constitu-
tion.51 While these procedural details are important, they do not provide proof or persuasion
that the Romanian system affords due process. Third, the Court cited the “expert” testimony of
a Romanian lawyer submitted by the plaintiff that due process is provided under Romanian
law.52 Perhaps this piece of evidence, coupled with the fact that the defendant provided no
expert testimony to the contrary, is persuasive, but by no means is it conclusive or worthy of
becoming a standard. Lastly, the Court stated that the United States entered into a trade rela-
tions treaty with Romania in 1992, which provided:

Nationals and companies of either the United States or Romania shall be
accorded national treatment with respect to access to all courts and adminis-
trative bodies in the territory of the other country, as plaintiffs, defendants
or otherwise.  They shall not claim or enjoy immunity from suit or execu-
tion of judgment, proceedings for the recognition and enforcement of arbi-
tral awards, or other liability in the territory of either country with respect to
the commercial transactions.53

Based on the above excerpt, the Court inferred that the language proves that the United
States was willing to recognize Romania’s judicial system.54 This conclusion is a stretch, consid-
ering the Court refers neither to an executory measure within this treaty to ensure the due pro-
cess, nor a consequence for failing to follow the treaty. Beyond that, the fact that the United
States “recognizes” a judicial system does not mean it cannot be corrupt or that it necessarily
affords due process acceptable within the American judicial system. Frighteningly, the court
itself issued a warning affirming the defendant’s observation that “corruption remains a con-
cern” in Romania,55 yet it still held fast to the assertion that because the system as a whole was
not “devoid of impartiality or due process,” that the judgment should be recognized.56 When
determining whether a judicial system comports with the domestic notions of due process, the
standard should be far above “not devoid of due process.” 

The standard followed in CIBC v. Mora is not comparable to the one used in the afore-
mentioned case. The determination of what constitutes due process should not be conducted
solely on a case-by-case basis. The Court in Chimexim reached to what it was provided with to
make a decision regarding the soundness of the Romanian legal system. The Court in CIBC
based its decision on similarities between the English jurisprudential system and New York’s,

50. Id. at 214 n.6.

51. Id.

52. Id.

53. Chimexim, 36 F. Supp. 2d at 214.

54. Id.

55. Id. (quoting Carnegie Assessment, which details flaws in the Romanian system of justice including illegal behav-
ior, corruption by government officials and a weak institutional reform process).

56. Id. at 214–25. 
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concluding that it was nearly impossible to claim denial of due process under the English sys-
tem. But the mere fact that a judgment is passed in England should not mean it necessarily
passes American due process tests. Twice, American courts have rejected the procedure of the
Mareva injunction, once in the United States Supreme Court, and once in the Court of
Appeals of New York.57 

In Credit Agricole Indosuez et al., v. Rossiyskiy Kredit Bank et al.,58 three foreign banks sued
a Russian bank for repayment of unsecured loans. The case was heard in New York pursuant to
an agreement by Rossiyskiy to abide by New York law in the event of default. In one of three
causes of action, the plaintiffs requested an injunction to prevent the defendant from transfer-
ring its principal assets to another banking institution. They based their argument on CPLR
6301,59 which provides for injunctions when the defendant is doing, or about to do something
to threaten the plaintiffs’ rights respecting the subject of the action. The Court refused to grant
the injunction, basing the rejection on the courts’ history of refusal to grant such injunctions
when the action is for recovery of money only.60 The Court did not find that the connection
between the potential money judgment and the plaintiff ’s assets was sufficient to categorize the
assets as “the subject of the action.”61 The Court earlier asserted that in a pure contract money
action, there is “no prejudgment right to interfere in the use of the defendant’s property; and no
entitlement of relief pendente lite.”62 The court even addressed the plaintiffs’ argument about
the need for such relief in this time of globalization and the purposed persuasiveness of the
English Court’s reasoning in Mareva Compania Naviera v. International Bulk Carriers (2 Lloyd’s
Rep. 509): 

Justice Scalia . . . and others . . . have cogently described the profound effects
that the availability of world-wide Mareva preliminary injunctions would
have on world-wide commerce. That is, the widespread use of this remedy
would drastically unbalance existing creditors’ and debtors’ rights under the
present Federal and State statutory and decisional schemes, and substantially
interfere with the sovereignty and debtor/creditor/bankruptcy laws of, and
the rights of interested domiciliaries in, foreign countries.63

The Supreme Court of the United States has also declined to allow such restrictive mea-
sures regarding the freezing of assets.64 In Grupo Mexicano De Desarrolo v. Alliance Bond Fund,
the Court concluded that an unsecured creditor was not entitled to an injunction in order to
prevent the debtor from dispersing assets before a judgment for money.65 The Court quoted

57. See Grupo Mexicano De Desarrolo v. Alliance Bond Fund, 527 U.S. 308 (1999); Credit Agricole Indosuez et al.,
v. Rossiyskiy Kredit Bank et al., 94 N.Y.2d 541 (2000).

58. 94 N.Y.2d 541 (2000).

59. See N.Y. CPLR 6301.

60. Credit Agricole Indosuez, 94 N.Y.2d at 545.

61. Id. at 548.

62. Id. at 545.

63. Id. at 550–51.

64. 527 U.S. 308 (1999).

65. Id. at 333.
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Wiggins v. Armstrong, 2 Johns Ch. 144, 145-146, to illustrate the result of such an injunction:
“. . . it would lead to an unnecessary, and, perhaps, a fruitless and oppressive interruption of the
exercise of the debtor’s rights.”66

The opinions of the New York Court of Appeals and the Supreme Court of the United
States establish a hostile environment for the enforcement of a Mareva injunction. The opin-
ions are rooted in the tenets that the plaintiff has no rights in the defendant’s assets if only seek-
ing money damages unless there has been a judgment in favor of the plaintiff, and the freedom
of the defendant to dispose of his unencumbered assets. While the opinion in CIBC v. Mora
stated that the standard for determining whether the foreign system falls within the require-
ments of due process is the “overall fairness” of the system,67 according to that logic, an English
procedure that is repugnant to American notions of due process would have to be enforced
under CPLR 5305(a)(1) solely because the system is fair as a whole. That appears to be what
the New York Court of Appeals in CIBC v. Mora has done. 

Instead of forcing the courts into a position of makeshift standards and case-by-case anal-
yses, states should determine, through structured and informed research, which foreign govern-
ments have judicial systems compatible with their own notions of due process (barring any
specific claims of abuse, which should be investigated separately). This would offer guidance to
the courts when they are faced with a challenge to a foreign judgment based on their particular
versions of CPLR 3505(a)(1). In the end, this will lead to consistent judgments and better for-
eign dispute resolution. The “overall fairness” standard is unsatisfactory because it will lead to
the execution of judgments that would not otherwise be allowed if the case was decided in New
York. 

Alicia Givas

66. Id. at 320 

67. 100 N.Y.2d. at 222.
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Winter Storm Shipping, Ltd. v. TPI

310 F.3d 263 (2d Cir. 2002)

The United States Court of Appeals for the Second Circuit upheld the use of a mar-
itime attachment to intercept an electronic funds transfer in the hands of an inter-
mediary bank, holding that electronic funds transfers are “property” to the extent
that they may be the subject of a maritime attachment, and that the Uniform Com-
mercial Code § 4-A-503, which forbids such interceptions, is preempted by federal
admiralty law.

I. Holding

In Winter Storm Shipping, Ltd v. TPI,1 the Second Circuit Court of Appeals ruled in favor
of appellant’s maritime attachment of an electronic funds transfer (EFT) that had arrived at an
intermediary garnishee bank, en route to a third bank in payment for an unrelated commercial
transaction, within the jurisdiction of the attachment order filed by appellant. Specifically, the
court held that appellant’s maritime attachment of respondent’s funds was valid, in that due
process was not offended by the attachment,2 that an EFT qualifies as “property” for the pur-
poses of maritime attachment,3 and that New York’s adoption of Uniform Commercial Code §
4-A-503, to the contrary regarding whether an EFT is attachable, was preempted by federal
maritime law.4

II. Facts and Procedural History

Appellant, Winter Storm Shipping Company, Ltd. (“Winter Storm”), is a foreign corpo-
ration with a place of business in Malta. Respondents, Thai Petrochemical Industry Public Co.
Ltd., Thai Petrochemical Ltd., Thai Petrochemical Industry PCI, TPI Oil (1997) Co., Ltd.,
and TPI Oil Co. Ltd. (collectively “TPI”), chartered a vessel, the M/V NINEMIA, from Win-
ter Storm to carry an oil shipment from Rabigh, Saudi Arabia, to Rayong, Thailand, in Febru-
ary and March of 2001.

Winter Storm filed a complaint against TPI on June 21, 2001, with the District Court for
the Southern District of New York, alleging that TPI breached the charter agreement by failing
to pay the full freight due and owed Winter Storm $361,621.58.5  Winter Storm further
alleged that TPI could not be “found within the district” within the meaning of Admiralty

1. 310 F.3d 263 (2d Cir. 2002), cert. denied, TPI v. Winter Storm Shipping, Ltd. 123 S. Ct. 2578 (2003) (“Winter
Storm II”).

2. Id. at 273.

3. Id. at 278.

4. Id. at 279–80.

5. Id. at 265.
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Rule B of the Supplemental Rules for Certain Admiralty and Maritime Claims of the Federal
Rules of Civil Procedure (“Rule B”),6 invoked the District Court’s maritime jurisdiction,7 and
sought an order directing the Clerk to issue process of maritime attachment and garnishment
pursuant to Rule B8 and the Federal Arbitration Act (FAA).9 The Clerk entered an order of
maritime attachment on June 22, 2002, designating Bank of New York (BNY) as the gar-
nishee.10 TPI maintained an account with a Thai bank in Bangkok, the Bank of Ayudha (BA),
which, in turn, maintained an account with BNY.11 Winter Storm served BNY with process of
maritime attachment and garnishment twice on June 28, 2002, and twice on June 29, 2002,
and, in response to these attempts to serve process, BNY placed a stop order on any funds sub-
sequently coming into BA’s account.12 There were no funds present in the BA account when
service of process was attempted, but on July 2, 2002, an EFT payment order from BA (con-
cerning an unrelated commercial transaction) arrived at BNY.13 BNY placed $361,621.58 of
the EFT in a “suspense account,”14 a separate account inaccessible to BA pending the outcome
of the attachment. That sum was still in the suspense account when Winter Storm again served
process of maritime attachment on BNY later that same day.15 

TPI challenged Winter Storm’s maritime attachment in the District Court for the South-
ern District of New York. In Winter Storm Shipping v. TPI,16 District Judge Scheindlin vacated

6. Rule B § (1)(a) provides in pertinent part:

(1) In an in personam action:

(a) If a defendant is not found within the district, a verified complaint may contain a prayer for process to attach
the defendant's tangible or intangible personal property—up to the amount sued for—in the hands of garnishees
named in the process. Supp. R. Certain Adm. & Mar. Cl. R. B § (1)(a).

7. 28 U.S.C. § 1333 provides in pertinent part: 

The district courts shall have original jurisdiction, exclusive of the courts of the States, of:

(1) Any civil case of admiralty or maritime jurisdiction, saving to suitors in all cases all other remedies to which
they are otherwise entitled.

Admiralty, Maritime, and Prize Cases, 28 U.S.C. § 1333 (2003)

8. See Supp. R. Certain Adm. & Mar. Cl. R. B § (1)(a), supra note 6.

9. 9 U.S.C. § 8 provides in pertinent part: 

If the basis of jurisdiction be a cause of action otherwise justiciable in admiralty, then, notwithstanding anything
herein to the contrary, the party claiming to be aggrieved may begin his proceeding hereunder by libel and seizure
of the vessel or other property of the other party according to the usual course of admiralty proceedings, and the
court shall then have jurisdiction to direct the parties to proceed with the arbitration and shall retain jurisdiction
to enter its decree upon the award.

9 U.S.C. § 8 (2003)

10. Winter Storm II, 310 F.3d at 266.

11. Id.

12. Id.

13. Id.

14. Id.

15. Id. at 267.

16. 198 F. Supp. 2d 385 (S.D.N.Y. 2002) (“Winter Storm I”).
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Winter Storm’s maritime attachment of TPI’s funds, and dismissed Winter Storm’s complaint
for lack of jurisdiction over TPI.17 The court observed that the Admiralty Rules do not define
“property,” and that “there is no federal precedent on point.”18 Thereupon the court looked to
the Uniform Commercial Code as adopted by New York,19 which provides that a court cannot
“restrain” an intermediary party to a funds transfer,20 and vacated the maritime attachment of
TPI’s funds located in BNY.21 The district court also held that permitting Winter Storm’s
attachment of TPI’s funds would offend due process, since TPI did not know that its EFT
would be attached in the court’s jurisdiction,22 and that, since the subject of the attachment did
not constitute “property,” due process requirements to warrant jurisdiction over TPI had not
been satisfied.23 Winter Storm appealed to the Court of Appeals for the Second Circuit.24

III. Discussion

A. Jurisdiction and Due Process

TPI argued that the Winter Storm II court could not exercise jurisdiction over it because
the extent of its activities in the forum state did not satisfy minimum contacts requirements.25

The court first discussed the underlying rationale of the quasi in rem jurisdiction offered under
Rule B: to ensure satisfaction if a suit is successful, and to ensure the defendant’s appearance in
the action.26 These considerations naturally evolved out of the nature of maritime activity: the
defendants were very often “out of the jurisdiction,” and could remain so for a very long
time.27 The court noted that there have been two recent amendments to Rule B, one in 1966
and the other in 1985, and interpreted the language of the amendments as well as their accom-

17. Id. at 392.

18. Id. at 388.

19. Id. at 389–90.

20. See N.Y. Uniform Commercial Code § 4-A-503 (McKinney 1991) (hereinafter “UCC”).

21. Winter Storm I, 198 F. Supp. 2d at 390.

22. Id. at 391 (citing the holding of Engineering Equip. Co. v. S.S. Selene, 446 F. Supp. 706, 710 (S.D.N.Y. 1978)
as authority that a defendant must be able to foresee being sued before its property can be attached). 

23. See International Shoe Co. v. Washington, 326 U.S. 310, 316–18 (1945) (establishing that a defendant’s activi-
ties in the forum state had to meet a “continuous and systematic” requirement for a federal court to exercise
jurisdiction over a suit against that defendant without offending due process standards); see also Shaffer v. Heit-
ner, 433 U.S. 186, 210-12 (1977) (abolishing existing differences in “minimum contacts” requirements for exer-
cising federal jurisdiction that had been based upon the type of claim against a defendant, and applying the
International Shoe requirements to all claims).

24. Winter Storm II, 310 F.3d at 267.

25. See supra note 23.

26. Winter Storm II, 310 F.3d at 268. 

27. See Polar Shipping, Ltd. v. Oriental Shipping Corp., 680 F.2d 627, 637 (9th Cir. 1982) (describing that, "A ship
can quietly slip its moorings and depart the jurisdiction. It can easily take with it such tangible property as may
be within the jurisdiction. And credits can be quickly transferred elsewhere."); see also Aurora Maritime Co. v.
Abdullah Mohamed Fahem & Co., 85 F.3d 44, 48 (2d Cir. 1996) (identifying the rationale of maritime attach-
ment as twofold: first, it provides a means to assure satisfaction for a successful aggrieved party, and second, to
ensure a defendant’s appearance in an action against its property).
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panying Advisory Committee Notes in support of exercising jurisdiction.28 The advisory notes
to the 1966 adoption reiterated that, “[Rule B] preserves the traditional maritime remedy of
attachment,” however, “modern conceptions of fairness . . . dictate that actual notice be given
to persons known to claim an interest in the property that is the subject of the action.”29 The
1985 amendment also addressed due process concerns. Rule B now requires a plaintiff seeking
an attachment to procure it from the court, instead of the clerk, unless special circumstances
require the plaintiff, in the interests of expediency, to deal directly with the latter.30 Also, in the
event of property being attached, a person claiming an interest in the property in question is
guaranteed a prompt hearing at which the plaintiff bears the burden of showing why the
attachment should not be vacated.31 Conspicuously left out of this amendment was any incor-
poration of the Shaffer v. Heitner requirements for jurisdiction into Rule B.

Finally, Amoco Overseas Oil Shipping v. Compagnie Nationale Algerienne de Navigation,32

which specifically discussed the Shaffer requirements in the context of maritime attachment,
was cited by the court in favor of exercising jurisdiction.33 The Amoco court held that “suits
under admiralty jurisdiction involve separate policies to some extent,”34 and that “even if the
Shaffer rule of ‘minimum contacts’ [and] ‘fair play’ applies in the realm of jurisdiction by
attachment in admiralty, that application must be understood in the light of the special history
and circumstances of that unique body of law.”35 

The Winter Storm II court also addressed and answered in the negative whether due pro-
cess was offended if the attachment was exercised on a defendant’s EFT at an intermediary
bank.36 Use of EFTs is widespread in international trade and it is common practice for the
worldwide banking networks, which serve as the conduits through which EFTs pass, to use
intermediary banks in the world’s financial capitals, including New York;37 thus, jurisdiction
could be exercised on TPI, regardless of whether or not TPI knew which intermediary bank
would be used to effect the EFT.38

28. Winter Storm II, 310 F.3d at 271–72.

29. See Supp. R. Certain Adm. & Mar. Cl. R. B advisory committee’s notes. 

30. See id. § (1)(b) and (c).

31. See Supp. R. Certain Adm. & Mar. Cl. R. E § (4)(f ).

32. 605 F.2d 648 (2d Cir. 1979) (holding that a quasi in rem maritime attachment of funds held in a brokerage
account of appellant oil company within the jurisdiction of the court was valid).

33. Winter Storm II, 310 F.3d at 270.

34. Amoco, 605 F.2d at 655.

35. Id. at 655 n.7.

36. Winter Storm II, 310 F.3d at 273.

37. Id.

38. Id. at 272. 
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B. The Validity of the Attachment

In determining whether the maritime attachment exercised by Winter Storm over TPI’s
EFT at BNY was valid, the Winter Storm II court answered a question left unanswered in Rei-
bor International Ltd. v. Cargo Carriers (KACZ-CO) Ltd.,39 regarding the validity of a maritime
garnishment that is served before the garnishee comes into possession of the property to be gar-
nished.40 In that case, the garnishee had been served with notice of maritime attachment, but
did not possess any property of the defendant at the time;41 the court chose to apply state law
on this issue,42 and ruled that a valid attachment could manifest only if the garnishee held the
property of the defendant in its possession at the time the service was made.43 The Winter
Storm II court noted that according to Reibor, Winter Storm could not compel BNY to place a
stop order on TPI’s funds; however, BNY could do so on its own volition.44 Thus, when Win-
ter Storm served notice the fifth time, the sum of the attachment was in the garnishee’s posses-
sion, having been placed in a suspense account as per the “stop order,” and the attachment was
valid.

C. The EFT as “Property” for Purposes of Maritime Attachment

TPI argued that the EFT in question was intangible, and thus could not be attached as
“property” within the meaning of Rule B.45 In response to this, the Winter Storm II court cited
the expansive language of Rule B, providing that a maritime plaintiff may “attach the defen-
dant’s tangible or intangible personal property,”46 and likened this to a “secular equivalent of
the [Nicene Creed’s] reference to the maker of ‘all there is, seen and unseen.’”47 The court held
that such inclusive language encompasses an EFT, which, though intangible, still constitutes
personal property.48 

The court analogized the case at bar to United States v. Daccarett,49 which held that “an
EFT while it takes the form of a bank credit at an intermediary bank is clearly a seizable res
under the forfeiture statutes.”50 In Daccarett, the United States, following the arrest of Colum-
bian drug cartel members in Luxembourg, had moved quickly to freeze any drug cartel funds
that would predictably be electronically transferred from European banks through intermedi-

39. 229 F.3d 426 (2d Cir. 2000).

40. Winter Storm II, 310 F.3d at 271.

41. Reibor, 229 F.3d at 263.

42. Id. at 266.

43. Id. at 268.

44. Winter Storm II, 310 F.3d at 274 n.7.

45. Id. at 274.

46. See Supp. R. Certain Adm. & Mar. Cl. R. B § (1)(a).

47. Winter Storm II, 310 F.3d at 276.

48. Id. at 278.

49. 6 F.3d 37 (2d Cir. 1993).

50. Id. at 55.
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ary banks in the United States to Panamanian and Columbian banks, where the funds would
be safe from confiscation by the authorities. The United States confiscated millions of dollars
by serving Admiralty Rule C warrants in rem upon the New York intermediary banks, thereby
freezing the cartel’s funds en route.51 In ruling that the confiscated EFTs did constitute “prop-
erty” in the sense that they were subject to maritime attachment, the Daccarett court focused
on the process by which EFTs entered and left the intermediary banks: “first, funds moved
from the originating bank to the intermediary bank; then, the intermediary bank was to trans-
fer the funds to the destination bank. . . . Each of the amounts at issue was seized at the inter-
mediary bank after the first transaction had concluded and before the second had begun.”52

The Winter Storm II court concluded that the same situation existed in the case at bar, and thus
the funds qualified as “property” to the extent that they could be the subject of a maritime
attachment.53

D. UCC § 4-A-503

The court lastly addressed the District Court’s application of UCC § 4-A-503,54 as
adopted in New York, which prohibits courts from restraining EFT funds at an intermediary
bank. The Winter Storm II court cited American Dredging Shipping v. Miller55 in favor of ruling
against the application of state law in this case, noting that the Supreme Court ruled in Ameri-
can Dredging that states may provide remedies for any cause of action, but were preempted
from doing so if it resulted in making changes in the substantive maritime law.56 This principle
of preemption was applied by the Second Circuit in Aurora Maritime Shipping v. Abdullah
Mohamed Fahem & Shipping to banks protected by state statute.57 Considering these two cases,
the Winter Storm II court ruled that UCC § 4-A-503, as adopted by New York State, could not
be applied because it was preempted by maritime law; its application would have the effect of
eliminating Winter Storm’s right of maritime attachment, rather than simply limiting it, and
would thereby present a substantive challenge to maritime law.58

IV. Conclusion

There are two interesting problems presented by the holding in Winter Storm II. The first
is in regard to the actions that BNY took in response to the attempts by Winter Storm to serve
process of attachment; specifically, BNY’s creation of a suspense account and subsequent freez-
ing of the EFT upon its arrival in the BA account.59 The court noted that, had BNY, as an

51. Id. at 44.

52. Id. at 54.

53. Winter Storm II, 310 F.3d at 278.

54. Id. at 278.

55. 510 U.S. 443 (1994).

56. Id. at 446–47.

57. 85 F.3d 44, 48 (2d Cir. 1996).

58. Winter Storm II, 310 F.3d at 280–81.

59. Id. at 266.



Winter 2004] Winter Storm Shipping v. TPI 125

intermediary bank, not put TPI’s funds in the suspense account, BNY would have executed the
payment order well before Winter Storm successfully attempted service of process for the fifth
time, and the funds would have already disappeared from the TPI account.60 The court point-
edly did not discuss whether BNY’s conduct was actionable as a breach of its duty owed to
TPI.61

UCC § 4A-503, as adopted in New York and many other states, was created with the
intent to insulate intermediary banks from exactly that liability that Winter Storm II holds out
as a possible remedy for TPI against BNY.62 Winter Storm II creates a potentially large rift
between federal maritime law and UCC § 4A-503, which is widely adopted among state juris-
dictions. It also presents a bewildering situation for intermediary banks, since also left unan-
swered is what BNY and other intermediary banks are expected to do when served with process
of maritime attachment to ensure that they will not become subject to liability.63

Secondly, While the Winter Storm II court flexibly applied the law of maritime attach-
ment to the new forms of “property” that continue to arise due to technological advances and
increased globalization of trade, the court staunchly defended the somewhat antiquated posi-
tion that admiralty and maritime law deserves to be classified as distinct from other bodies of
federal law in terms of requirements for exercising jurisdiction over a defendant.64 The court
astutely described the EFT, and the circuitous routes of the worldwide banking network that
serve as its conduits, as a common and widespread medium of exchange in international
trade.65 The EFT creates a problem in the execution of justice, particularly with respect to
property attachment where the courts have determined that the property rightfully belongs to
someone else, and it is just as well that courts have been flexible and decisive in their treatment
of payment orders as “property” for the intents and purposes of attachment. The court was not
as liberal in its treatment of the jurisdictional aspects of admiralty and maritime law as distinct
from other bodies of federal law.

60. Id. at 267.

61. See id. at 274 n.7. 

62. Joseph H. Sommer, Where is a Bank Account?, 57 MD. L. REV. 1, 51 (1998) (interpreting the official comments
to UCC § 4A-503 to be an intention to keep intermediary banks, such as BNY, uninvolved in any possible liti-
gation between the parties to the attachment); see also UCC § 4A-503 (2002) Official Comment (providing that,
“In particular, intermediary banks are protected, and injunctions against the originator and the originator's bank
are limited to issuance of a payment order.”).

63. See Reibor Int'l Ltd. v. Cargo Carriers Ltd., 759 F.2d 262, 267 (explaining that saving intermediary garnishee
banks from the burden of keeping track of additional differences between state and admiralty attachment law has
value in and of itself ).

64. Id. at 267–68.

65. Winter Storm II, 310 F.3d at 273.
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This distinction is based on ancient notions66 that have proven virtually unassailable.67

These distinctions were based on commercial realities of the 18th century, when it was exceed-
ingly hard to exercise jurisdiction over maritime parties, because by nature maritime commerce
and “activities” were transient.68 To some extent, these realities supporting the deferential treat-
ment of maritime and admiralty law have been outdated by the same global economy that
Winter Storm II court addresses in terms of the EFT.69 Often, modern businesses are harder to
bring under a court’s jurisdiction than a foreign shipping company that has no ports of call in
that jurisdiction.70 The court’s opinion indicates that it would readily hold that federal admi-
ralty law is flexible enough to permit its adaptation to current commercial realities. These
recent developments in the nature of international commerce require some sort of unification
between federal maritime and admiralty law and the federal jurisdictional and due process
requirements in other areas of federal law. The justifications for the jurisdictional requirements
of federal maritime and admiralty law haven’t disappeared; just the justification for a distinc-
tion between that body and the rest of federal law.

Jordan O’Brien

66. William Tetley, Q.C., Maritime Law as a Mixed Legal System (with Particular Reference to the Distinctive Nature of
American Maritime Law, Which Benefits from Both Its Civil and Common Law Heritages), 23 MAR. LAW. 317, 332
(1999) (describing maritime law as something that has always been a thing apart from the common law, admin-
istered by different courts, owing a much greater debt to civil law; and of very different subject matter).

67. See George Rutherglen, The Contemporary Justification for Maritime Arrest and Attachment, 30 WM. AND MARY

L. REV. 541, 543 (1989) (describing how constitutional attacks on maritime law succeeded only in the 1966 and
1985 amendments, which still fall far short of the jurisdictional requirements for other bodies of federal law); see
also Winter Storm II, 310 F.3d at 271 (stating that there has been ample opportunity already for courts to exam-
ine the constitutionality of in rem jurisdiction available through maritime attachment); but cf. David J. Beder-
man & John L. Mallinson, Case Note: Rule B Attachment: Under the Local Admiralty Rule in the Eastern District of
Virginia, Presence of Statutorily Appointed Agent to Receive Service of Process Precludes Attachment of Defendant's
Vessel as Security for in Personam Claim, Maritrans v. M/V Balsa 37, 64 F.3d 150, 1995 AMC 2671 (4th Cir.
1995), cert. denied, 64 U.S.L.W. 3484 (Jan. 16, 1996), 27 J. MAR. L. & COM. 353, 360 (1996) (indicating that,
even after the 1985 amendment, criticism of Rule B persists).

68. See supra note 27.

69. See Rutherglen, supra note 67, at 560–61 (arguing that the justifications for using less stringent jurisdictional
requirements for admiralty law, once real, have faded with the advent of financial transfers).

70. See id. at 561.
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Dattner v. ConAgra Foods, Inc.

2003 U.S. Dist. LEXIS 5219

The United States District Court for the Southern District of New York dismissed
Israeli plaintiff ’s tort claim, stemming from activities which occurred in France,
based on the doctrine of forum non conveniens.

In Dattner v. ConAgra Foods, Inc.,1 the United States District Court for the Southern Dis-
trict of New York ordered dismissal on the ground of forum non conveniens of an action
brought by an Israeli citizen, Yeheskel Dattner. Plaintiff advanced claims of malicious prosecu-
tion, abuse of process, intentional infliction of emotional distress, and false imprisonment,
against defendants ConAgra Foods, Inc.2

Plaintiff Yeheskel Dattner was employed by defendant ConAgra Foods as a consultant3

working out of the Netherlands branch office from approximately 1992 until 1994.4 Plaintiff
established a successful French business venture for the defendant; when instructed by Con-
Agra to abandon such undertaking and begin marketing in other parts of the world, he became
suspicious that his displacement was not initiated in good faith.5 After he voiced his concerns
to the management at defendant’s Nebraska office, plaintiff ’s consulting contract was termi-
nated.6

In response to his termination, plaintiff filed a civil action against ConAgra in the Nether-
lands, claiming breach of contract.7 Apparently, at least six months thereafter, plaintiff was
arrested in France upon allegations of fraud made by ConAgra, who, when trying to collect on
their invoices, received complaints from their customers that they had not received the goods
charged to their invoices. After the plaintiff spent approximately six months in jail,8 the Paris
Criminal Court acquitted him of fraud charges.9 Meanwhile, ConAgra’s civil complaint, which

1. Dattner v. ConAgra Foods, Inc., No. 01 Civ. 11297, 2003 U.S. Dist. LEXIS 5219 (S.D.N.Y. Mar. 31, 2003).

2. Id. at *1–2. ConAgra Foods, Inc. is a United States corporation incorporated in Delaware with its corporate
offices in Omaha, Nebraska. Plaintiff also included in the action as defendants, ConAgra International Inc. and
Donald Da Parma.

3. Id. at *2. Plaintiff was hired to develop defendant’s pistachio nut business in Europe and other parts of the world,
though specifically not the United States.

4. Id. at *2–3.

5. Id. at *3.

6. Id.

7. Dattner, 2003 U.S. Dist. LEXIS 5219, at *4.

8. Id.

9. Id. at *5. The criminal court’s acquittal was affirmed by the French appellate court.
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was filed at this time to recover losses incurred by the Netherlands’s office,10 was eventually dis-
missed.11

Plaintiff filed the current action12 almost two years after the dismissal of ConAgra’s civil
action and approximately six years after his criminal case. Defendants moved to dismiss based
on: (1) forum non conveniens, (2) failure to state a claim,13 and (3) the New York statute of lim-
itations.14

Dismissal of a claim pursuant to the doctrine of forum non conveniens15 ultimately lies
within the broad discretion of the district court.16 Upon making a determination on those
grounds, the court must examine the availability of (1) an adequate alternate forum17 and (2)
the public and private interests in favor of that forum. Though the courts apply a presumption
favoring plaintiff ’s choice of forum,18 the presumption may be overcome by evidence that an
adequate alternate forum exists and that it is in the public and private interest to hear the case
in such other forum.19

10. Id. The civil proceedings were commenced to recover the money lost by ConAgra’s Netherlands office when they
were unable to collect on their customers’ outstanding invoices.

11. Id.

12. Id. at *8. The action was filed while plaintiff was visiting the United States on a B1 (temporary business) visa.

13. See Fed. R. Civ. P. 12(b)(6) (“Every defense, in law or fact, to claim for relief in any pleading, whether a claim,
counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive pleading thereto if one is
required, except that the following defenses may option of the pleader be made by motion: (6) failure to state a
claim upon which relief can be granted.”).

14. Dattner, 2003 U.S. Dist. LEXIS 5219, at *5. See N.Y. Limitations of Time Law § 214 (stating that malicious
prosecution, false imprisonment, and intentional infliction of emotional distress have a one-year statute of limi-
tation); Levine v. Sherman, 86 Misc. 2d 997 (N.Y. Sup. Ct., Nassau Co. 1976) (holding abuse of process to fall
under N.Y. Limitations of Time Law § 215, which includes actions “to recover damages for personal injury
except as provided in § 215” and has a three-year statute of limitations).

15. See 28 U.S.C. § 1404(a) (“For the convenience of parties and witnesses, in the interests of justice, a district court
may transfer any civil action to any other district or division where it might have been brought”); Alexander
Reus, Judicial Discretion: A Comparative View of the Doctrine of Forum Non Conveniens in the United States, the
United Kingdom, and Germany, 16 LOY. L.A. L. REV. 455, 463–65 (1994) (stating that forum non conveniens was
merely a common law doctrine until the enactment of 28 U.S.C. 1404(a) in 1948, when Congress vested federal
courts with statutory authority to transfer “inconvenient claims to a more appropriate forum in another state”).
See also Piper Aircraft v. Reyno, 454 U.S. 235, 253 (1981) (stating that 1404(a) was drafted in accordance with
the doctrine of forum non conveniens, and was intended to be a revision of common law rather than a codification
and additionally arguing that district courts should have more discretion in transferring a case under 1404(a)
than on dismissing a case on grounds of forum non conveniens). 

16. Dattner, 2003 Dist. LEXIS 5219, at *6 (citing Alfadda v. Fenn, 159 F.3d 41, 45 (2d Cir. 2000)). See RESTATE-
MENT (SECOND) OF CONFLICT OF LAWS § 84 (1971) cmt. b, (stating that “whether a suit should be entertained
or dismissed under the rule of this Section depends largely upon the facts of the particular case and is in the
sound discretion of the trial judge.”); Douglas W. Durnham & Eric F. Gladbach, Forum Non Conveniens and
Foreign Plaintiffs in the 1990s, 24 BROOK. J. INT’L L. 665, 673 (1999) (asserting that a lower court’s dismissal of
an action may not be reversed by an appellate court unless the lower court clearly abused its discretion).

17. See RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 84 (1971) (“A state will not exercise jurisdiction if it is
a seriously inconvenient forum for the trial of the action, provided that a more appropriate forum is available to
the plaintiff.”).

18. Id.

19. Id.
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The strong presumption that favors the plaintiff ’s choice of forum is weakened when the
plaintiff is a foreigner with weak ties to his or her chosen forum.20 Nevertheless, such presump-
tion must be afforded some weight.21 Though plaintiff claimed residency in New Jersey, the
court declined to apply a strong presumption in favor of a U.S. forum,22 because: (1) he did
not reside in the United States when the complaint was filed; (2) it was unclear whether his
temporary work visa was valid;23 (3) his family lived in Israel;24 4) he did not establish employ-
ment in the U.S.;25 and (5) he filed income taxes in Israel, not with the United States federal
government.26

In determining whether another forum was adequate aside from New York, the court
explained that this prong may be fulfilled (1) if the defendant consents to jurisdiction in the
alternative forum27 or (2) if the remedies available in the alternate forum are satisfactory.28 The
court deemed the French courts as sufficiently able to entertain adequate remedies and noted
that a less favorable outcome there, than in a U.S. court, will not defeat a transfer to a foreign

20. See Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 102 (2d Cir. 2000) (theorizing that if the plaintiff has
close ties with the chosen forum, it is more likely that he or she will be more inconvenienced if the claim is trans-
ferred to a foreign jurisdiction); Piper Aircraft Co. v. Reyno, 454 U.S. 235, 255–56 (noting that since the pur-
pose of a forum non conveniens inquiry is to ensure that the trial is convenient, the courts must thereby afford a
foreign plaintiff ’s choice less deference).

21. See R. Maganlal & Co. v. M.G. Chem. Co., 942 F.2d 164, 168 (2d Cir. 1991) (arguing that though a foreigner-
plaintiff ’s choice of forum carries less weight than a resident or citizen, he or she should still retain some defer-
ence because dismissal pursuant to forum non conveniens is “the exception rather than the rule.”). But see Irish
Nat’l Ins. Co. v. Aer Lingus Teoranta, 739 F.2d 90, 91–92 (2d Cir. 1984) (granting the Irish plaintiff equal
weight in his choice of forum to a resident or citizen, because of treaty between U.S. and Ireland requiring “the
application of the same forum non conveniens standards”).

22. Dattner, 2003 U.S. Dist. LEXIS 5219, at *6–10.

23. Id. at *8–10. Plaintiff filed this lawsuit in December 2001, while visiting this country with a B1 (temporary busi-
ness) visa, and later, in February 2002, he received an H–1 (temporary) work visa obtained through his employ-
ment in a diamond company, Crystal U.S.A.; though upon investigation, that company had ceased trading in
the U.S. in April 2001 and plaintiff had moved back to Israel. Such discrepancies put the validity of plaintiff ’s
visas at issue. Id.

24. Id. at *10.

25. Id.

26. Id.

27. Id. at *11. Defendants offered to stipulate to the submission of all ConAgra employees to the jurisdiction of the
French courts. Additionally, plaintiff could not identify any witness that would be subject to jurisdiction in the
United States, but would not be subject to jurisdiction in France. Id. at *16. See Piper Aircraft v. Reyno, 454
U.S. 235, 255, n.22 (explaining that an inquiry into whether an alternate forum exists is satisfied when the
defendant is “amenable to process” in the alternate jurisdiction).

28. Dattner, 2003 U.S. Dist. LEXIS 5219, at *11. But see Durnham & Gladbach, supra note 16, at 673 (noting that
courts have held a forum to be adequate even though it ranks far below international standards for law or human
rights (citing Polanco v. H.B. Fuller. Co., 941 F. Supp. 1512 (D.C. Minn. 1996))).



130 New York International Law Review [Vol. 17 No. 1

forum.29 Since the defendants had agreed to accept process in France, in the present action, the
court deemed France to be an adequate forum.30

The U.S. Supreme Court created a balancing test in Gulf Oil v. Gilbert,31 which granted
significant discretion to the trial judge32 in weighing private and public interests when deciding
whether to refuse jurisdiction based on forum non conveniens. The Court clearly stated that a
heavy burden would be placed on the defendant, because, absent a showing that the factors tilt
“strongly” in the defendant’s favor,33 the plaintiff ’s choice of forum should generally be
granted.

The court determined that New York had “virtually no public interest” in this matter,
which strongly favored bringing suit in a French forum. Additional factors recognized by the
court included having local disputes decided locally, administrative concerns, avoiding prob-
lematic applications of foreign law, conflict of laws, and relieving jurors’ burden of deciding
cases with no bearing on their community.34

The present dispute was not deemed by the court to be “local,” partly because the alleged
torts committed against plaintiff were not committed in the U.S. and also because plaintiff did
not reside35 in the United States at the time the action was committed.36 If allowed to proceed
in the United States, this suit would require an application of French law, with which U.S.
courts are not familiar, and a decision as to the adequacy of the French criminal justice system.
Furthermore, France has a great interest in hearing this case: applying familiar local laws and
making decisions that would greatly impact its local community.

29. Dattner, 2003 U.S. Dist. LEXIS 5219, at *12 (explaining that “[t]he possibility of a change in substantive law
should ordinarily not be given conclusive or even substantial weight in the forum non conveniens inquiry.”
(quoting Piper Aircraft, 454 U.S. at 247)). See Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 101 (2d Cir.
2000) (citing PT United Can Co. v. Crown Cork & Seal Co., 138 F.3d, 65, 74 (1998) (holding the foreign
forum adequate even though there was not a similar conspiracy statute)).

30. See Durnham & Gladbach, supra note 16, at 675 (stating that the issue of whether the foreign forum is adequate
is usually satisfied because the standard only requires that the proposed alternate forum “provide an impartial
trier of fact” and available remedies to compensate for physical harms, and explaining that the court will look to
the “soundness and procedural fairness” of the proposed court, and if such is satisfied, will favor a finding of ade-
quacy).

31. 330 U.S. 501 (1947).

32. See Paumgarten v. Handels-und PrivatBank, No. 90 Civ. 8285, 1992 U.S. Dist. LEXIS 858, at *11 (S.D.N.Y.
Jan. 28, 1992) (citing Gilbert, 330 U.S. at 508) (noting that “[c]onsideration of the factors laid out in Gilbert
‘leaves much to the discretion’ of the trial judge.”).

33. Id.

34. See Piper Aircraft, 454 U.S. at 241 n.6; Gilbert, 330 U.S. at 509.

35. See Wiwa, 226 F.3d at 102 (citing Silver v. Great Am. Ins. Co., 29 N.Y.2d 356, 261 (1972)) (determining that
dismissal on forum non conveniens should not be conditioned solely on residence, though it is an important fac-
tor). In Wiwa, the foreign plaintiff ’s choice of forum was never afforded “less deference” when the plaintiff was a
U.S. resident, though the plaintiff was if he or she was a foreign . . . national residing abroad. Id. at 102.

36. According to the discrepancies associated with plaintiff ’s established place of business, it is not clear whether
plaintiff was legally in the country at the time that he planned to establish residency in New Jersey.
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The court found that New York has no “private interest” in this case, either. In making
that determination, it considered the ease of access to evidence, convenience of parties, cost for
witnesses to attend trial, availability of compulsory process, and other practical concerns which
would promote efficiency and judicial economy.37 

Trying this case in the United States would be extremely time-consuming and burden-
some, because thousands of documents from the French criminal proceedings would need to
be translated. Furthermore, the majority of the witnesses that would be needed to testify in the
action are located in France or the Netherlands. The court noted that, though France may still
be an inconvenient location for witnesses residing in the Netherlands, that inconvenience pales
in comparison to traveling to the United States for trial. Although the suit was filed in the
United States, France is also more convenient for plaintiff, as a citizen of Israel, than is New
York: the distance to travel is much shorter and once his work visa expires,38 he will no longer
be residing in this country.

The court dismissed plaintiff ’s claims on forum non conveniens grounds after closely exam-
ining the facts and subsequently establishing that France was an adequate alternative forum,
because the balance of public and private interest litigation factors favored hearing the claim in
France, as opposed to the United States, which had a de minimus interest in the litigation.

The doctrine of forum non conveniens was established to aid courts in avoiding complex
cases involving extensive findings of comparative law39 and to avoid an overburdening weight
of litigation that would flood the court’s dockets if only minimal interests were required prior
to the institution of such suits.40 The court rightfully restricted plaintiff ’s access to U.S. courts,
because there was no close nexus between him and this country and, therefore, there existed no
justifiable reason to burden our courts when an adequate alternate forum was established.
Plaintiff ’s filing in the United States while here on temporary visa, displayed, inter alia, his lack
of urgency and pure necessity, and can be interpreted as an attempt to manipulate our legal sys-
tem to benefit from our country’s supposedly more favorable laws.

Plaintiff ’s claims stemmed from events relating to his course of employment with Con-
Agra as well as prior criminal prosecutions against him in France. Another factor favoring
France as an adequate forum is that plaintiff was afforded sound treatment by the French court
prior to his acquittal. The court adhered to prior case law in rightfully dismissing his claims
and designating France as the more convenient forum based on the overwhelming balance of
the factors. The fact that plaintiff instituted this action in the United States with such few and

37. See Reingruber v. Dennison Int’l Co., No. 97 Civ. 7023, 1998 U.S. Dist. LEXIS 17076, at *9 (S.D.N.Y. Oct. 29,
1998).

38. Dattner, 2003 U.S. Dist. LEXIS 5219, at *9, n.1 (raising question as to the validating of plaintiff ’s work visa
because the letter to the Immigration and Naturalization Service from plaintiff ’s alleged boss was dated approxi-
mately five months after such company had ceased trading in the United States and abandoned their office).

39. See Piper Aircraft, 454 U.S. at 251.

40. Id. at 252, n.17 (stating that a foreign plaintiff seeking damages for an accident abroad may possibly obtain ser-
vice of process on a foreign defendant doing business in the U.S.).
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weak ties to this country suggests that as a matter of justice, such plaintiff should not be able to
take advantage of the United States courts. With this decision, the court reiterates its fairness
and adherence to just proceedings, through exercising the flexible doctrine of forum non conve-
niens, and firmly disallowing foreigners from abusing this system by bringing wholly unrelated
claims to our system for the sole motivation of securing maximum personal gain under our
“favorable” laws.

Alycia Stevenson
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Flores v. Southern Peru Copper Corp.

343 F.3d 140 (2d Cir. 2003)

Personal injury claims brought under the Alien Tort Claims Act were denied,
because plaintiffs failed to establish that intranational pollution is prohibited by cus-
tomary international law.

In Flores v. Southern Peru Copper Corp.,1 the United States Court of Appeals for the Sec-
ond Circuit held that high levels of pollution within a nation’s borders, which causes harm to
human life, does not constitute a violation of customary international law. Plaintiffs did not
present sufficient evidence demonstrating that such pollution violated a rule of customary
international law by which states universally abide out of a sense of legal obligation and mutual
concern.2 

I. Facts and Proceedings Below

Plaintiffs in this case comprise residents of Ilo, Peru, and the representatives of deceased
Ilo residents. On December 28, 2000, they filed a complaint alleging that defendant Southern
Peru Copper Corp., a Delaware corporation with its principal place of operations in Peru, was
emitting large quantities of sulfur dioxide and very fine particles of heavy metals into the local
air and water.3 Plaintiffs further argued that the local pollution caused by defendant resulted in
respiratory illnesses and infringed on their “rights to life” and “rights to health.”4 The action
was brought under the Alien Tort Claims Act (ATCA), which provides jurisdiction in the
United States district courts to hear claims by aliens who have suffered from torts only commit-
ted in violation of the law of nations.5 The law of nations, as interpreted by the Court of
Appeals for the Second Circuit, encompasses the body of law referred to as customary interna-
tional law.6 However, some commentators have argued that the two terms are not completely
synonymous. One view is that customary international law, which is defined in accordance
with its evolution in time, should not be equated with the law of nations, because the Framers
of the United States Constitution, in granting the power to Congress to define the law of
nations,7 did not intend for its definition to evolve with time.8 

1. Flores v. Southern Peru Copper Corp., 343 F.3d 140 (2d Cir. 2003).

2. Id. at 172.

3. Id. at 144. 

4. Id.

5. 28 U.S.C.S. § 1350.

6. See Flores, 343 F.3d at 154.

7. U.S. Const. art. I, § 8, cl. 10 (granting Congress the power to “define and punish Piracies and Felonies commit-
ted on the high Seas, and Offences against the Law of Nations”). 

8. See Michael T. Morely, The Law of Nations and Offenses Clause of the Constitution: A Defense of Federalism, 112
YALE L.J. 109, 142–43 (2002) (arguing that the phrase “law of nations” should not be equated with customary
international law); see also Michael J. Glennon, May the President Violate Customary International Law?: Can the
President Do No Wrong?, 80 AM. J. INT’L L. 923, 924–25 (1986) (maintaining that the President may violate cus-
tomary international law, while not violating the law of nations, because the Constitution gives Congress the
power to define offenses against the law of  nations).
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The District Court for the Southern District of New York held that plaintiffs failed to
state a claim under the ATCA, because they did not allege a violation of customary interna-
tional law.9 In analyzing whether plaintiffs could bring their claim under the ATCA, the district
court recognized that the ATCA provides for federal court jurisdiction where an alien alleges a
tort committed in violation of (1) a treaty of the United States, or (2) the law of nations, which
consists of rules that command the consent of civilized nations.10 Because no violation of a
United States treaty had been alleged, the district court turned to the second part of the ATCA
inquiry: whether plaintiffs’ claims alleged a violation of customary international law.11 The
standard applied by the district court to define customary international law was “well estab-
lished, universally recognized norms of international law.”12 Plaintiffs asserted that an “egre-
giousness” standard should be adopted as a means of distinguishing between ordinary torts and
torts which rise to a violation of customary international law. However, this argument was
rejected, as the district court refused to make a factual inquiry into each case to ascertain if the
tortious conduct alleged was so shockingly egregious as to rise to the level of a violation of cus-
tomary international law.13 The court believed that such a determination would displace the
practice and agreement of civilized nations with the discretionary judgment of the individual
justices hearing the cases.14 The district court also concluded that even if plaintiffs had stated a
claim under the ATCA, the case would have to be dismissed on forum non conveniens grounds
because Peru provides an adequate alternative forum.15

In Flores v. Southern Peru Copper Corp., the Court of Appeals for the Second Circuit
reviewed the decision of the district court and affirmed its finding that plaintiffs failed to allege
a violation of customary international law. Consequently, the Second Circuit did not review
the alternative grounds of dismissal based on the doctrine of forum non conveniens.

II. Defining Customary International Law

The Second Circuit analyzed the issue of whether defendant’s conduct violated customary
international law by referring to the framework of its previous decision in Filartiga v. Pena-
Irala.16 In Filartiga, the Second Circuit determined that the act of torture violated norms of
customary international law.17 Using the reasoning from the Filartiga decision, the Second Cir-
cuit defined customary international law as “composed of those rules that States universally
abide by, or accede to, out of a sense of legal obligation and mutual concern.”18  The Second

9. Flores, 343 F.3d at 145.

10. Id. 

11. Id.

12. Id.

13. Id.

14. Id.

15. Flores, 343 F.3d at 147.

16. Id. at 153.

17. See Filartiga v. Pena-Irala, 630 F.2d 876, 884 (2d Cir. 1980) (analyzing the sources of customary international
law and concluding that torture is prohibited by the law of nations). 

18. Flores, 343 F.3d at 154.



Winter 2004] Flores v. Southern Peru Copper Corp. 135

Circuit then applied this definition to determine whether plaintiffs’ alleged violations of their
“rights to life” and “rights to health” constituted a violation of customary international law. 

First, the Second Circuit looked to the “egregiousness” standard proposed by plaintiffs.
The proposed “egregiousness” standard rested on the Second Circuit’s decision in Zapata v.
Quinn.19 There, a claim was brought under the ATCA alleging that the New York State Lottery
had deprived the plaintiff of her property without due process of law, by awarding her lottery
winnings in an annuity, rather than in a lump sum.20 The Second Circuit held that the ATCA
applied only to shockingly egregious violations of universally recognized principles of interna-
tional law, and that the allegations failed to state a claim upon which relief could be granted.21

In Flores, the Second Circuit interpreted the Zapata decision not as establishing a “shockingly
egregious” standard for determining whether alleged conduct constitutes a violation of custom-
ary international law, but merely as a description of acts that are likely to be universally prohib-
ited.22 The Second Circuit agreed with the district court that the “egregiousness” standard
would displace the agreement of nations as the source of international law and replace it with
the judgment of individual justices.23 Furthermore, the “egregiousness” standard was held
inconsistent with the notion that customary international law must arise out of a mutual con-
cern between states. If such a standard were adopted, then shockingly egregious behavior could
constitute a violation of customary international law, even though the concern over such
behavior would rest with only one nation.24 In addition, the Second Circuit held that the
plaintiffs’ proposed standard was contrary to the principle in Filartiga that rules of customary
international law must be “clear and unambiguous.”  It was reasoned that an “egregiousness”
standard would lead the courts of different nations to stray from universally accepted standards
to differing interpretations of what constitutes customary international law.25

Moreover, the Second Circuit determined that plaintiffs’ alleged “rights to life” and “rights
to health” did not meet the standard of establishing a clear and unambiguous rule of customary
international law. Rights to life and health were viewed as “vague and amorphous” principles
that expressed abstract rights.26 Such rights were found to have no articulable standard for reg-
ulation, as it was uncertain what conduct would fall within or outside of the law.27 In addition,
the proposed “rights to life” and “rights to health” contained no limits to possible interpreta-

19. Zapata v. Quinn, 707 F.2d 691 (2d Cir. 1983).

20. Id. at 692.

21. Id.

22. Flores, 343 F.3d at 159.

23. Id.

24. Id. at 159–60.

25. Id. at 160; Filartiga, 630 F.2d at 844. 

26. See Flores, 343 F.3d at 160–61.

27. See id. at 161.
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tion, and therefore did not constitute a “clear and unambiguous” rule of customary interna-
tional law.28 Consequently, the plaintiffs failed to demonstrate the existence of a customary
international law recognizing “rights to life” and “rights to health.”

III. Analysis of the Evidence

The Second Circuit recognized that, although customary international law does not pro-
tect a right to life or right to health, plaintiff could possibly assert a claim under a narrowly
defined customary international law rule against intranational pollution.29 However, plaintiffs
failed to submit sufficient evidence to establish that intranational pollution is prohibited by
customary international law. In analyzing the evidence presented by plaintiffs, the Second Cir-
cuit distinguished between primary and secondary evidence of international law. Referring to
Article 38 of the Statute of the International Court of Justice, the Second Circuit noted that
primary evidence consists only of treaties that set forth “rules expressly recognized by the con-
testing states.”30 Stated differently, primary evidence consists of the actual practices and cus-
toms of states. The Second Circuit also noted that customs and practices based on social and
moral norms, rather than legal obligation, do not constitute proper evidence of customary
international law.31 Secondary sources include judicial decisions, unilateral declarations and, to
a lesser degree, scholarly writings.32 

Plaintiffs submitted several types of documentary evidence in support of their assertion
that intranational pollution violates customary international law. This evidence included: (1)
treaties; (2) non-binding declarations of the United Nations General Assembly; (3) multina-
tional declarations; (4) decisions of multinational tribunals and (5) affidavits of international
law scholars.33 

Although the treaties submitted by plaintiffs were recognized as proper evidence of cus-
tomary international law, the Second Circuit determined that they failed to establish a legal
rule prohibiting intranational pollution.34 The Second Circuit noted that treaties are evidence
of customary international law insofar as they create legal obligations on the respective state
parties.35 However, a state is legally bound to a treaty only when it is ratified. Therefore, treaties
that have not been ratified do not present evidence of legal obligations.36 The Second Circuit

28. See id.; Filartiga, 630 F.2d at 884. 

29. See Flores, 343 F.3d at 161.

30. Statute of the International Court of Justice, June 26, 1945, art. 38, 59 Stat. 1055, 1060, U.S.T.S. 993 (main-
taining that a court must look to “established rules expressly recognized by the contesting states” in order to
ascertain customary international law, and to the works of scholars only as a subsidiary means for determining
the rule of law).

31. Flores, 343 F.3d at 158.

32. Id.

33. Id. at 162.

34. Id.

35. Id.

36. Id.
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maintained that “a treaty will only constitute sufficient proof of a norm of customary interna-
tional law if an overwhelming majority of States have ratified the treaty, and those States uni-
formly and consistently act in accordance with its principles.”37 The Second Circuit noted two
factors to be considered when determining the evidentiary weight to afford a given treaty: (1)
how many, and which, states ratified the treaty, and (2) the degree to which those states actually
implement and abide by the principles set forth in the treaty.38 Broadly speaking, a treaty that
has been ratified by many nations, and that has been consistently implemented and abided by,
will be granted significant evidentiary weight.39 In addition, the Second Circuit explained that
a self-executing treaty, or one that has been executed by an act of government, provides greater
evidence of the customs and practices of states than a treaty that has not been executed.40 The
International Covenant on Civil and Political Rights (ICCPR) was the only treaty presented by
plaintiffs that had been ratified by the United States.41 Although article 6(1) of the ICCPR rec-
ognizes an “inherent right to life,”42 the treaty’s terms are too indefinite to give rise to an estab-
lished rule of customary international law.43 Similarly, other treaties submitted by plaintiffs,
such as the American Convention on Human Rights44 and the International Covenant on Eco-
nomic, Social and Cultural Rights,45 were also too vague to reflect the actual customs and prac-
tices of states.46 In addition, the United Nations Convention on the Rights of the Child,
another treaty submitted by plaintiffs, along with the American Convention on Human
Rights, did not even specifically address the question of intranational pollution.47 Accordingly,
the Second Circuit held that the treaties presented by plaintiffs did not establish the existence
of a rule of customary international law against intranational pollution.48  However, it is signif-
icant to note that while the above mentioned treaties were not ratified by the United States,
many other nations, such as Peru, Mexico, Chile, and a majority of European nations, have rat-
ified them.

In addition to treaties, plaintiffs also relied on resolutions of the United Nations General
Assembly to support their contention that the defendant corporation violated customary inter-
national law. The Second Circuit held that these resolutions were not proper sources of interna-
tional law because they were not intended to be binding on the member states of the United

37. Flores, 343 F.3d at 162–63.

38. Id. at 163.

39. See id. See generally United States v. Yousef, 327 F.3d 56, 92 n.25 (2nd Cir. 2003) (asserting that it is highly
unlikely that a purported principle of international law that conflicts with the practices and customs of promi-
nent nations will be accepted as a bona fide principle of customary international law).

40. See Flores, 343 F.3d at 163.

41. Id.

42. See International Covenant on Civil and Political Rights, Dec. 19, 1966, 999 U.N.T.S. 171, 6 I.L.M. 368. 

43. See Flores, 343 F.3d at 164.

44. American Convention on Human Rights, Nov. 22, 1969, 1144 U.N.T.S. 123. 

45. International Covenant on Economic, Social and Cultural Rights, Dec. 19, 1966, 993 U.N.T.S. 3.

46. Flores, 343 F.3d at 164–65.

47. Id.

48. See id. at 165.
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Nations.49 First, the court stated that General Assembly declarations are merely advisory. More-
over, they do not describe the actual custom and practice of states, because they lack the power
to bind states.50 The Second Circuit further noted that the member states specifically denied
the General Assembly the power to bind nations and explicitly reserved that power to the Secu-
rity Council.51 Thus, the Second Circuit concluded that the General Assembly documents sub-
mitted by plaintiffs did not on their own demonstrate an intention of the member states to be
legally bound, nor did they describe the actual customs and practices of states. Accordingly, the
documents did not constitute proper evidence of customary international law.52 

Plaintiffs also presented multinational declarations, such as the American Declaration of
the Rights and Duties of Man,53 in order to substantiate their position that the defendant’s
intranational pollution violated customary international law. The Second Circuit held that
such multinational declarations were not proper evidence of customary international law, as
they were mere statements of policy and did not create any legally binding obligations.54 

Decisions of the International Court of Justice and the European Court of Human Rights
were also submitted as evidence by plaintiffs. However, the Second Circuit noted that such tri-
bunals are not empowered to create binding norms of international law.55 Accordingly, the Sec-
ond Circuit interpreted the decisions of the international tribunals to constitute secondary
sources of customary international law.56 With respect to the European Court of Human
Rights, the Second Circuit stressed that the international court is empowered only to interpret
and apply the rules set forth in the European Convention for the Protection of Human Rights
and Fundamental Freedoms, which does not address the issue of intranational pollution.57 

49. Id. at 165. 

50. Id. at 168; U.N. Charter art. 11, para. 2 (providing that the General Assembly shall refer questions to the Secu-
rity Council where action is necessary). See generally J.L. Brierly, THE LAW OF NATIONS 110 (Sir Humphrey
Waldock ed., 6th ed. 1963) (asserting that the General Assembly can only discuss issues and recommend a course
of action to other bodies; its decisions are not controlling on member states).

51. Flores, 343 F.3d at 168. See generally Francis O. Wilcox, The Rule of Unanimity in the Security Council, 40 AM.
SOC’Y INT’L L. PROC. 51, 52 (1946) (discussing the power of the Security Council to issue binding resolutions
on member states). 

52. See Flores, 343 F.3d at 165.

53. American Declaration of the Rights and Duties of Man, O.A.S. Res. XXX (1948), O.A.S. Off. Rec. OEA/Ser.
LV/I.4 Rev. (1965).

54. Flores, 343 F.3d at 168–69. 

55. Id. at 169–170; Statute of the International Court of Justice, June 26, 1945, art. 59, 59 Stat. 10, 55, U.S.T.S.
993 (stating that the decisions of the International Court of Justice have no binding force except between the
parties in a particular case).  

56. Flores, 343 F.3d at 170.

57. Id; European Convention for the Protection of Human Rights and Fundamental Freedoms, opened for signature
Apr. 11, 1950, art. 32, 213 U.N.T.S. 221 (establishing the jurisdiction of the European Court of Human
Rights).
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In addition, plaintiffs submitted several affidavits by international law scholars arguing
that intranational pollution violates customary international law. The district court previously
determined that the type of scholarly writings presented by plaintiffs served essentially as sup-
plemental briefs and, consequently, did not entail sufficient evidence of international law that
was contemplated under previous case law.58 Accordingly, the district court afforded the affida-
vits minimal evidentiary weight.59 The Second Circuit analyzed the United States Supreme
Court decision in Paquete Habana and reasoned that, while the works of jurists, scholars, and
commentators are possible sources of customary international law, they may be used only as
sources to articulate what the law really is, not what the law should be.60 No sentiments
expressed in the Paquete Habana opinion, nor in the Article 38 Statute of the International
Court of Justice, recognize the theoretical work of advocates as a source of customary interna-
tional law.61 As a result, the Second Circuit recognized that, although scholarly works may
accurately describe the actual customs, practices, and legal obligations of states, it is the court’s
role to determine whether theses customs and practices rise to the level of establishing a rule of
customary international law.62

IV. Conclusion

The Court of Appeals for the Second Circuit concluded that plaintiffs did not establish
that the intranational pollution resulting from the operations of the defendant corporation vio-
lated a rule of customary international law. Consequently, plaintiffs failed to state a claim under
the Alien Tort Claims Act.63

The Second Circuit has taken a clear position on the disputed issue of whether intrana-
tional pollution is prohibited by customary international law. While the decision is sound in its
reasoning and interpretation of the applicable case law, Flores v. Southern Peru Copper Corp. cre-
ates an incentive for corporations to move their operations to other countries that may have less
stringent environmental standards than the United States. Moreover, in today’s era of growing
international corporate expansion, courts should be wary of decisions that immunize corpora-
tions from civil actions seeking to hold them accountable for their damage to the environment
and to the health of individuals.

Joseph Sorrentino

58. Flores, 343 F.3d at 170; see also Filartiga v. Pena-Irala, 630 F.2d 876, 881 (2d Cir. 1980) (concluding that sources
such as works of jurists, general practices of nations, and judicial decisions should be used in defining the “law of
nations”).

59. See Flores, 343 F.3d at 170. 

60. Id. at 171; The Paquete Habana, 175 U.S. 677, 700 (1900) (determining the sources of customary international
law). 

61. See Flores, 343 F.3d at 171; Statute of the International Court of Justice, June 26, 1945, art. 38, 59 Stat. 1055,
U.S.T.S. 933. 

62. See Flores, 343 F.3d at 171. 

63. Id. at 172. 
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Brown v. Grand Hotel Eden

2003 U.S. Dist. LEXIS 10983 (S.D.N.Y. June 30, 2003)

Federal District Court dismissed plaintiff ’s personal injury suit against Switzerland
hotel holding that the hotel’s Web site was not a sufficient basis for jurisdiction
despite the fact that the Web site was interactive.

I. Holding

In Brown v. Grand Hotel Eden,1 the U.S. District Court for the Southern District of New
York granted the defendant’s motion to dismiss the complaint for lack of personal jurisdiction.2

The court granted the motion based upon three reasons: there was no basis to support the con-
clusion that Travel Bound acted as an agent of the defendant,3 the defendant’s maintenance of
an interactive Web site is inadequate to confer jurisdiction,4 and lastly, Summit’s promotional
activities constituted a “mere solicitation.”5 

II. Facts and Procedural History

Plaintiffs H. Harding Brown and Roberta Brown made reservations at Hotel Eden located
in Lugano, Switzerland,6 with the aid of their friend, Edward Dee.7 Edward Dee approached
the travel agency, Creative Travel Services, Inc., to reserve two rooms at Hotel Eden.8 Creative
Travel Services, Inc. then contacted Travel Bound, Inc.9 to fulfill the plaintiff ’s hotel request.10

Travel Bound, Inc. inserted the reservation request into a computer database, where a supplier,
Gulliver’s Travel Agency, confirmed the availability of two rooms.11 Gulliver’s Travel Agency
then conveyed the availability to Creative Travel Services, Inc., who, in turn, informed the

1. 2003 U.S. Dist. LEXIS 10983 (S.D.N.Y. June 30, 2003).

2. Id. at *18. 

3. Id. at *18. Travel Bound was not an agent because it did not have a direct relationship with Hotel Eden. Creative
Travel also lacked the ability to bind Hotel Eden.

4. Id. at *19

5. Id. The court found that “mere solicitation” when unaccompanied by the unlimited power to confirm reserva-
tions, which has long been held to be an essential element of “doing business,” confers no personal jurisdiction.

6. Brown v. Grand Hotel Eden, 214 F. Supp. 2d 335, 337 (S.D.N.Y. 2002). Hotel Eden is an independently owned
hotel that is part of the Summit Hotels group. The two have affiliated for advertising and reservation purposes.
Hotel Eden appears on the Summit Hotels Web site where customers can both make and confirm reservations.
Id. 

7. Brown, 2003 U.S. Dist. LEXIS 10983 at *3.

8. Id.

9. Travel Bound, Inc. is a travel wholesaler based in New York, N.Y. Id.

10. Id.

11. Id. On its business card, Travel Bound, Inc. presented itself as “A Gulliver’s Company.”
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plaintiffs of the available rooms.12 Plaintiffs through Creative Travel Services, Inc. paid Travel
Bound, Inc. by credit card13 and received a service voucher confirming their reservation.14 The
service voucher stated that in the event of any discrepancies existing between the printed infor-
mation on the voucher and the hotel’s reservation records, Hotel Eden should contact the
Gulliver’s Travel Agency office in London.15

On their first night at Hotel Eden, plaintiff Roberta Brown tripped and fell on a raised
step at the entrance of the ladies’ room at the hotel restaurant.16 Plaintiffs allege that Roberta
Brown fell because the area was improperly lit.17 As a result of the fall, Roberta Brown suffered
a fractured hip which required surgery.18 Plaintiffs brought suit for damages in the amount of
$1 million for the injuries sustained by Mrs. Brown.19 Additionally, plaintiffs sought $100,000
for damages to Mr. Brown for loss of society, companionship, and services.20 The parties con-
ducted discovery for purposes of determining jurisdiction.21 Hotel Eden subsequently moved
to dismiss the complaint for lack of personal jurisdiction or in the alternative forum non conve-
niens.22

The U.S. District Court for the Southern District of New York initially denied the defen-
dant’s motion to dismiss the complaint for lack of personal jurisdiction.23 The court recognized
that in diversity suits personal jurisdiction is determined by the law of the state in which the
court sits.24 Here, the court used N.Y. CPLR 301 to determine whether such jurisdiction
existed.25 New York case authority dealing with the personal jurisdiction of hotels has suggested
that a hotel is deemed to be subject to suit in New York if it has an agent26 doing business

12. Id. at *4.

13. Brown, 2003 U.S. Dist. LEXIS 10983 at *4.

14. Id.

15. Id.

16. Brown, 214 F. Supp. 2d at 338.

17. Id.

18. Id.

19. Id.

20. Id.

21. Id.

22. Brown, 214 F. Supp. 2d at 338.

23. Id. at 339.

24. Id. at 338. 

25. N.Y. C.P.L.R. 301 (McKinney 2003). Section 301 states that “a court may exercise such jurisdiction over per-
sons, property, or status as might have been exercised heretofore.” 

26. Brown, 214 F. Supp. 2d at 338; see Becker v. Club Las Velas, 1994 U.S. Dist. LEXIS 9796, *6 (S.D.N.Y. July 18,
1994) (quoting Gelfand v. Tanner Motor Tours, Ltd., 385 F.2d 116, 120–21) (2d Cir. 1967)) (explaining that a
foreign corporation, while it may not be present in the jurisdiction, may still be found to be doing business in
New York through “the acts of its agent or representative”).
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within the state.27 The key factor for the court in determining whether Hotel Eden was “doing
business” in New York was whether the potential in-state agent had the ability to bind the hotel
by accepting and confirming reservations without having to contact the hotel itself.28 The
court relied on the fact that Travel Bound accepted payment and confirmed the reservation all
without contacting Hotel Eden indicating an agency relationship.29 Furthermore, the court
found that Hotel Eden’s presence on the Summit Hotels Web site demonstrated that Hotel
Eden was “doing business” in New York.30 Based on these two conclusions, the court denied
the motion to dismiss the claim. However, the court did leave the door open for the filing of a
further motion to dismiss. 

One year later, after engaging in further discovery, Hotel Eden renewed its motion to dis-
miss based on lack of personal jurisdiction in the District Court for the Southern District of
New York.

III. Further Information Discovery Revealed

Discovery brought to light additional information allowing Hotel Eden to renew its
motion to dismiss. New information regarding the companies involved with the process of res-
ervation-making was discovered.31 In particular, information regarding each company’s role
with respect to Hotel Eden was revealed. Travel Bound had no direct relationship with Hotel
Eden.32 Hotel Eden’s relationship with Summit Hotels and Resort did not provide jurisdiction. 

A. Travel Bound

Further discovery revealed that although Travel Bound maintained a working relationship
with Gulliver’s and presented itself to the public as “A Gulliver’s Company” on business cards;
the companies had no legal relationship and were not obligated to use Gulliver’s services.33

Moreover, Travel Bound has no direct relationship with Hotel Eden,34 and lacks the authority
to make reservations on Hotel Eden’s behalf.35

27. Brown, 214 F. Supp. 2d at 338; see Becker, 1994 U.S. Dist. LEXIS 9796 at *6 (explaining that “doing business” is
one of the traditional bases for obtaining personal jurisdiction over a defendant). In New York for a plaintiff to
establish that a defendant is doing business in the state, the plaintiff must show that the defendant continuously
and systematically conducts business such that it has a “presence” in New York. Id. 

28. Brown, 214 F. Supp. 2d at 339.

29. Id.

30. Id. The court based its reasoning on Hsin Ten Enterprises USA v. Clark Enterprises, 138 F. Supp. 2d 449, 455
(S.D.N.Y. 2000) (holding that “interactive websites where customers can place and confirm orders can be suffi-
cient for a finding that a company has transacted business in New York under C.P.L.R. § 302(a)(1)”).

31. Brown, 2003 U.S. Dist. LEXIS 10983 at *4.

32. Id. at *5.

33. Id.

34. Id. Travel Bound’s president testified that up until the commencement of the suit, he was not familiar with the
existence of Hotel Eden.

35. Id. Gulliver’s has a contractual rate agreement with Hotel Eden whereby the hotel allots a certain number of
rooms to Gulliver’s at a reduced rate.
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B. Hotel Eden

New information was discovered with respect to Hotel Eden’s relationship with Summit
Hotels.36 Since January 1, 2000, Hotel Eden has been a member of Summit Hotels and
Resorts. Utilizing Summit’s Web site, customers can request reservations for Hotel Eden, sub-
ject to confirmation of availability with the hotel.37 The Web site also enables Hotel Eden to
block out dates during which time Summit cannot book any rooms.38 Hotel Eden estimates
that approximately 2.5% of its total reservations are made through the Internet.39 Also, while
plaintiffs alleged that Summit maintained an office in New York, this office served only North
America and the Caribbean, not Europe.

IV. Court’s Analysis

The court concluded that it had no jurisdiction over the defendant hotel, reversing its
decision from a year ago. The court found that Travel Bound is not an agent of Hotel Eden40

because of Travel Bound’s ability to confirm reservations without ever having to contact the
hotel,41 and because Travel Bound does not have the ability to bind defendant without contact-
ing them.42 Moreover, any agreements between Travel Bound and Gulliver’s were made with-
out the consent or knowledge of Hotel Eden.43 The court, therefore held that Travel Bound
was not under the “control” of Hotel Eden, and thus Travel Bound was not an agent of Hotel
Eden.44

With respect to Hotel Eden’s relationship with Summit, the court found that by means of
Summit, Hotel Eden was not “doing business” in New York.45 The court interpreted the fact
the Hotel Eden withholds from Summit the right to book rooms during selected periods of
time as an indication that Summit is subject to the hotel’s grant of authority.46 In the preemi-
nent New York case involving hotels, Frummer v. Hilton Hotels International, Inc.,47 the court
asserted that when a hotel’s agents “do all the business” that a hotel could do were it present in
a particular locale, jurisdiction is present. The court in Brown relied on interpretations of this

36. Id at *6. Prior to being affiliated with Summit Hotels and Resorts, Hotel Eden was affiliated with Prima Hotels.

37. Brown, 2003 U.S. Dist. LEXIS 10983 at *6.

38. Id.

39. Id.

40. Id. at *12.

41. Id. at *11–12.

42. Id. at *12.

43. Brown, 2003 U.S. Dist. LEXIS 10983 at *12.

44. Id. (stating that control is an essential element of an agency relationship).

45. Id.

46. Id. The court reasoned that absent the outright grant of authority to confirm reservations, Summit was not
“doing business” on behalf of Hotel Eden.

47. 19 N.Y. 2d 533 (1967).
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contention48 to find that the nature of the services provided by Summit to Hotel Eden does not
satisfy the jurisdiction criteria set forth in Frummer.49 The services provided by Summit did not
go beyond mere solicitation,50 because Summit’s services were limited to its Web site which dis-
tributed promotional materials.51 The court relied on the fact that there are no factually analo-
gous situations, where jurisdiction is conferred simply because hotel affiliates participate in
solicitation without maintaining the power to confirm reservations.52

The Internet changes the usual personal jurisdiction analysis.53 Purposeful availment and
minimum contacts are difficult issues when it comes to Web sites. One cannot control where a
Web site can be accessed.54 Courts have dealt with the issue of personal jurisdiction and the
Internet in a variety of ways. In Zippo Manufacturing Co. v. Zippo Dot Com,55 the Pennsylvania
District Court assessed personal jurisdiction and the Internet and developed a framework for
reviewing jurisdictional questions.56 Whether personal jurisdiction can be found over an entity
that does business over the Internet depends on the nature and quality of the activity.57 When
an entity enters into contracts over the Internet, personal jurisdiction is proper.58 However,
when an entity simply posts information on a Web site that is accessible to users in various
jurisdictions, personal jurisdiction is not proper.59 Where a user can exchange information with
the host computer, personal jurisdiction depends upon the level of interactivity and the com-
mercial nature of the exchange.60 

48. Brown, 2003 U.S. Dist. LEXIS 10983 at *15 (listing cases that have interpreted Frummer); see, e.g., Kopolowitz
v. Deepdene Hotel & Tennis Club, 464 F. Supp. 677, 679 (S.D.N.Y. 1977) (stating that when a foreign corpo-
ration withholds from its representative the power to confirm reservations, the travel service is not doing all the
business that the hotel could do itself ).

49. Brown, 2003 U.S. Dist. LEXIS 10983 at *16.

50. Id.; see also Gelfand v. Tanner Motor Tours Ltd., 385 F.2d 116, 121 (2d Cir. 1967) (interpreting the Frummer
case to mean that “a foreign corporation is doing business in New York in the ‘traditional sense’ when its New
York representative provides services beyond ‘mere solicitation’ and these services are sufficiently important to
the foreign corporation that if it did not have a representative to perform them, the corporation’s own officials
would undertake to perform substantially similar services”).

51. Brown, 2003 U.S. Dist. LEXIS 10983 at *16.

52. Id. at *16–17.

53. See Amanda Reid, Operationalizing the Law of Jurisdiction: Where in the World Can I Be Sued for Operating a
World Wide Web Page?, 8 COMM. L. & POL’Y 227, 232–38 (2003) (discussing the traditional personal jurisdic-
tion analysis); see also Susan N. Exon, A New Shoe is Needed to Walk Through Cyberspace Jurisdiction, 11 ALB. L.J.
SCI. & TECH. 1 (2000) (exploring how the traditional personal jurisdiction analysis has changed with the advent
of the Internet).

54. See GTE New Media Servs. v. BellSouth Corp., 199 F.3d 1343, 1350 (2000) (stating that if jurisdiction was
based solely on access to a Web site in a particular locale, personal jurisdiction would almost always be found).

55. 952 F. Supp. 1119 (1997).

56. Id. at 1124.

57. Id.

58. Id.

59. Id.

60. Id.



146 New York International Law Review [Vol. 17 No. 1

Where does Brown61 fit in under this framework? The court reasoned that maintenance of
a Web site that is accessible to residents of New York does not, in and of itself, establish per-
sonal jurisdiction over a defendant,62 especially when that Web site is not interactive.63 Fur-
thermore, Hotel Eden’s Web site64 does not allow customers to reserve rooms directly;65 the
Web site merely allows users to request room, rate, and availability information.66 After receiv-
ing inquiries, the hotel responds via e-mail or facsimile to the Web site informing them of
potential availability.67 For the Web site user to purchase a reservation he or she must then con-
tact the hotel directly.68 The court likens this type of interaction to corresponding by phone,
which has been held to be insufficient to establish jurisdiction. 69

The court in Brown70 based its decision on the fact that despite the Web site being interac-
tive, the interactivity of the site was limited. The sole interactive feature of the Web site was the
ability to check for available rooms.71 Under the Zippo framework,72 the proper analysis would
be to examine the level of interactivity and the commercial nature of the exchange. The activity
conducted over the Internet was interactive—users could determine availability of hotel rooms.
However, the extent of the commercial nature of the exchange is limited. The actual reserving
of the room was not conducted over the Internet. No commercial exchanges occurred on the
Web site at all.

61. Brown, 2003 U.S. Dist. LEXIS 10983.

62. Id.; see also Citigroup Inc. v. City Holding Co., 97 F. Supp. 2d 549, 565 (S.D.N.Y. 2001) (holding that a passive
Web site does not justify the exercise of jurisdiction over defendant); Bensusan Restaurant Corp. v. King, 937 F.
Supp. 295, 301 (S.D.N.Y. 2001), aff ’d, 126 F.2d 25 (1997) (granting defendant’s motion to dismiss, reasoning
that a Web site he had created could be accessed worldwide).

63. See Zippo Manufacturing Co. v. Zippo Dot Com, 952 F. Supp. 1119, 1124 (1997) (noting that a passive Web
site, as opposed to an interactive one, as one that posts information to users in worldwide jurisdictions).

64. Id. (providing Hotel Eden’s Web site address as being http://www.edenlugano.ch).

65. Id.

66. Id.

67. Id.

68. Id.

69. Zippo, 952 F. Supp. at 1124; see Rodriguez v. Circus Circus Casinos, Inc., 2001 U.S. Dist. LEXIS 61 *6
(S.D.N.Y. Jan. 9, 2001) (“[F]or jurisdictional purposes, there is no material difference between using the inter-
net to make a reservation with an out-of-state entity and placing a telephone call to that entity for the same pur-
pose”).

70. Rodriguez, 2001 U.S. Dist. LEXIS 61 at *6.

71. Id. at *13.

72. Zippo, 952 F. Supp. 1119, 1124 (1997)
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V. Conclusion

The Internet poses interesting and difficult issues for courts, especially with respect to
matters of personal jurisdiction.73 Traditional personal jurisdiction standards cannot be
applied. Nevertheless, the court’s conclusion in this action was equitable and sound. The court
applied the new information ascertained in discovery to dismiss the plaintiff ’s contentions that
New York had personal jurisdiction over the defendant. The new information regarding Travel
Bound’s role in the reservation process made it clear that no agency relationship existed and
that Hotel Eden was thus not sufficiently “doing business” in New York. With regard to the
Web site, the court relied on established case precedent regarding Web sites to rationally con-
clude that Web sites that merely post information without opportunity to confirm reservations
do not constitute “doing business” in New York. The actual reserving of the room was not con-
ducted on the Internet. Based on these factors, the court had no choice but to grant the motion
to dismiss. 

Peggy Shvarts

73. See Yvonne T. Tamayo, Who? What? Where?: Personal Jurisdiction and the World Wide Web, 4 RICH. J.L. & TECH.
7 (1998) (discussing the unique issues that the World Wide Web poses with respect to personal jurisdiction).
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DaPuzzo v. Globalvest Management Co., L.P.

263 F. Supp. 2d 714 (S.D.N.Y. 2003)

While the Federal Arbitration Act prohibits federal courts from compelling parties
to arbitrate in a nation that is not a signatory to the New York Convention of 1958,
courts can further the strong federal policy in favor of arbitration agreements by
granting stays of the proceedings or reinforcing the spirit of the parties’ agreement.

In DaPuzzo v. Globalvest Management Co., L.P., the United States District Court for the
Southern District of New York denied both the plaintiff ’s and the defendants’ motions to com-
pel arbitration, acknowledging that it lacked the power to do so under Chapter 2 of the Federal
Arbitration Act. However, the court did grant the defendants’ motion to stay the proceedings,
reasoning that although it did not have the authority to compel the arbitration itself, a stay
would best reflect the spirit of the parties’ original agreement, the federal policy favoring inter-
national arbitration, and the interests of justice.

I. Facts and Procedural History

In 1998, plaintiff Peter DaPuzzo purchased a limited partnership in Utilitivest LP, a ven-
ture capital fund owned and managed by Globalvest Associates, Inc. and Utilitivest LLC.1

Before making his purchase, DaPuzzo met with executives from Globalvest and Utilitivest
LLC.2 DaPuzzo alleged that during these meetings, the executives told him that he would be
free to redeem his investment after a three-year “lock-up” period.3

Upon his purchase, DaPuzzo signed a Subscription Agreement, in which he acknowl-
edged receiving the fund’s Partnership Agreement (PA) as well as a Confidential Information
Memorandum (CIM) detailing the terms and conditions governing the fund.4 In signing the
Subscription Agreement, DaPuzzo also authorized the President and Director of Utilitivest
LLC to sign the PA on his behalf, but DaPuzzo alleged that he did not actually receive a copy
of the PA until three years later.5

The arbitration clauses in the CIM and the PA contained several differences. The CIM
clause provided that the Partnership would be governed by the laws of the Cayman Islands and
that any disputes that arose would be settled by binding arbitration in accordance with the
rules of the American Arbitration Association.6 The arbitration clause in the PA, by contrast,

1. DaPuzzo v. Globalvest Mgmt. Co., L.P., 263 F. Supp. 2d 714, 716–17 (S.D.N.Y. 2003).

2. Id. at 717.

3. Id. at 718.

4. Id. at 717.

5. Id.

6. Id. 
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stated that disputes would be subject to arbitration in the Bahamas, according to the rules of
the International Chamber of Commerce.7 

In 2001, DaPuzzo attempted to redeem his investment in the fund, but Globalvest denied
his request, claiming that pursuant to the Purchase Agreement, the funds were to remain com-
mitted for five to fifteen years.8 Defendants also refused DaPuzzo’s request to arbitrate the mat-
ter before the American Arbitration Association.9 DaPuzzo then commenced the action in this
case, claiming that the Globalvest and Utilitivest executives had fraudulently induced him to
invest in the fund by misrepresenting its conditions during their meetings in 1998.10 Defen-
dants claimed that the Purchase Agreement clearly enumerated the terms of the fund, and that
it also governed the forum of arbitration.11 Defendants moved, pursuant to the Federal Arbitra-
tion Act,12 to stay the action and compel arbitration in the Bahamas as specified by the Partner-
ship Agreement—or, in the alternative, to dismiss the complaint for failure to state a claim or
for lack of subject matter jurisdiction.13 DaPuzzo cross-moved to compel arbitration in New
York, pursuant to the provisions of the CIM.14

II. Authority to Compel Arbitration Under the Federal Arbitration Act

Both the plaintiff and the defendants in this action based their motions to compel arbitra-
tion on different sections of the Federal Arbitration Act.15 The FAA essentially requires federal
courts to enforce written arbitration agreements.16 More specifically, Chapter 1 provides for
enforcement of arbitration agreements in United States courts, and allows one of the parties to
stay the action until the arbitration has occurred.17 Chapter 2 of the FAA codifies the Enabling
Act of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards of
1958 (New York Convention), which requires its signatory nations to recognize written arbi-

7. DaPuzzo, 263 F. Supp. 2d at 717.

8. Id. at 718.

9. Id. at 717.

10. Id. at 718.

11. Id.

12. 9 U.S.C. § 1 et. seq.

13. DaPuzzo, 263 F. Supp. 2d at 718.

14. Id.

15. 9 U.S.C. § 1 et. seq.

16. Id. See Sebastien Besson, Note & Comment: The Utility of State Laws Regulating International Commercial Arbitra-
tion and Their Compatibility with the FAA, 11 AM. REV. INT’L L. 211, 212 (noting that Chapter 1 of the FAA
deals with “general provisions,” while Chapters 2 and 3 are designed to deal with international arbitration).

17. 9 U.S.C. § 3 (“If any suit or proceeding be brought in any of the courts of the United States upon any issue refer-
able to arbitration under an agreement in writing for such arbitration, the court in which the suit is pending,
upon being satisfied that the issue involved in such suit or proceeding is referable to arbitration under such an
agreement, shall on application of one of the parties stay the trial of the action until such arbitration has been
had in accordance with the terms of the agreement, providing applicant for the stay is not in default in proceed-
ing with such arbitration”).
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tration agreements.18 However, since the Bahamas are not a signatory to the New York Con-
vention, the court realized that it did not have the power to compel the parties to arbitrate in
that forum.19

The defendants filed their motion to compel arbitration in the Bahamas pursuant to
Chapter 1 of the FAA.20 They also relied on section 3 of the FAA, which specifically requires
courts to refer parties to arbitration if a written agreement provides for it.21 In response,
DaPuzzo claimed that the dispute at hand involved an international agreement, and, as such,
the court could not compel its arbitration under Chapter 1 of the FAA.22 Instead, DaPuzzo
argued that Chapter 2 of the FAA should control—but that even this provision did not grant
the court the power to compel arbitration or stay the action, since the Bahamas was not a signa-
tory to the New York Convention.23 

At the outset, the court noted that there is a strong policy of encouraging international
arbitration in the federal courts.24 Chapter 1 was enacted in 1925 and marked the end of Con-
gress’s long-standing indifference to arbitration agreements.25 The New York Convention and
its accompanying Enabling Act, passed by Congress in 1970, allowed courts to enforce agree-
ments to arbitrate in signatory nations, without regard to the parties’ citizenship.26 The court
acknowledged that since its adoption, the New York Convention has consistently applied to
contracts that, analogous to DaPuzzo’s, were signed in the United States but concerned over-
seas conduct.27 

Nevertheless, as the court noted, a potential arbitration must meet certain criteria before it
can be enforced under the Enabling Act.28 There must be a written agreement which explicitly
designates a Convention signatory as the forum for the arbitration. The subject matter must

18. U.S.T. 2517, 330 U.N.T.S. 38, June 10, 1958; 9 U.S.C. § 201 (2003). (“Each Contracting State shall recognize
an agreement in writing under which the parties undertake to submit to arbitration all or any differences which
have arisen or which may arise between them in respect of a defined legal relationship, whether contractual or
not, concerning a subject matter capable of settlement by arbitration.”)

19. DaPuzzo, 263 F. Supp. 2d 714, 727.

20. Id. at 719.

21. Id. at 720; see 9 U.S.C. § 3.

22. DaPuzzo, 263 F. Supp. 2d at 720.

23. Id. at 719. See David Threlkeld & Co. v. Metallgesellschaft Ltd., 923 F.2d 245, 248 (2d Cir. 1991) (citing Rod-
rigues de Quijas v. Shearson/American Express, Inc., 490 U.S. 477, (1989)) (noting that federal policy strongly
supports the enforcement of international arbitration agreements).

24. DaPuzzo, 263 F. Supp. 2d at 719. 

25. Id. at 721–22.

26. Id. at 723; see Smith/Enron Cogeneration Ltd. Part., Inc. v. Smith Cogeneration Int’l, Inc., 198 F.3d 88, 93 (2d
Cir. 1999) (noting that as long as the proposed forum is within a signatory to the Convention, it does not matter
whether the contracting parties themselves are within the jurisdiction of a signatory nation). 

27. DaPuzzo, 263 F. Supp. 2d at 724; see U.S. Titan, Inc. v. Guangzhou Zhen Hua Shipping Co., Ltd., 241 F.3d
135, 146 (2d Cir. 2001) (stating that an enforceable arbitration agreement exists under the Convention and the
FAA if: 1) there is a written agreement, 2) providing for arbitration in a signatory nation, 3) concerning com-
mercial subject matter, and 4) not entirely domestic in scope). 

28. DaPuzzo, 263 F. Supp. 2d at 725.
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entail commercial and not entirely domestic matters.29 The court acknowledged that because
the Bahamas is not a signatory to the New York Convention, however, it lacked the authority
to compel arbitration pursuant to Chapter 2.30

III. Authority to Grant a Stay of the Proceedings Under the FAA

The court noted that, while it had diversity jursidiction over DaPuzzo’s motions, it could
use neither Chapter 1 nor Chapter 2 to compel arbitration between the parties.31 It also
observed that section 4 of the FAA prohibited courts from directing arbitrations outside their
own district,32 and thus concluded that it lacked the authority to compel arbitration in the
Bahamas.33 Despite this, however, the court reasoned that it did maintain the power to stay the
proceedings without exceeding its jurisdictional limits, and granted the defendants’ motion to
do so.34

DaPuzzo contended that the CIM and the Partnership Agreement, which contained con-
flicting terms regarding arbitration, should be treated as separately binding and enforceable
agreements. Furthermore, DaPuzzo argued that since the instant dispute involved misrepresen-
tations made before he signed any documents, the terms of the PA should not govern his right
to arbitration.35 Instead, he contended that the broader, more general terms of the CIM, which
would have permitted arbitration in New York, should control.36 In addition, DaPuzzo
claimed that he did not receive an actual copy of the Purchase Agreement until three years after
he had signed the original Subscription Agreement.37 As such, DaPuzzo argued that the terms
should be construed against the defendants, since they were in a better position to know the
content of the documents.38

The court found DaPuzzo’s arguments to be without merit. First, the court observed that
New York law is reluctant to construe ambiguous contract terms against the drafter, as
DaPuzzo suggested.39 The court noted this is especially true where, as in the instant case, both

29. Id.; see U.S. Titan, at 146; see also Smith/Enron, at 92 (describing the components of an enforceable arbitration
agreement under the FAA and the Convention).

30. DaPuzzo, 263 F. Supp. 2d at 727; see National Iranian Oil Co. v. Ashland Oil, Inc., 817 F.2d 326, 331 (5th Cir.
1987); see also Donald P. Swisher, International Commercial Arbitration Under the United Nations Convention
and the Amended Federal Arbitration Statute, 47 WASH. L. REV. 474 n.134 (stating that the Enabling Act does
not extend jurisdiction to non-signatory nations).

31. DaPuzzo, 263 F. Supp. 2d at 727. 

32. 9 U.S.C. § 4. “The hearing and proceedings, under such agreement, shall be within the district in which the
petition for an order directing such arbitration is filed.” See Jain v. DeMere, 51 F.3d 686, 690 (7th Cir. 1995).

33. DaPuzzo, 263 F. Supp. 2d at 726.

34. Id.

35. Id. at 727.

36. Id.

37. Id. at 728.

38. Id.

39. DaPuzzo, 263 F. Supp. 2d at 729.
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parties to the contract are knowledgeable and sophisticated.40 Moreover, the CIM was intended
to be a very general, purely informational summary of the investment material—not a sepa-
rately binding contract.41 Contrary to DaPuzzo’s argument, the court also decided that the
terms of the Partnership Agreement were indeed broad enough to cover the situation at hand.42

Furthermore, the court reasoned that, given the intelligence and sophistication of the parties,
they could not reasonably have intended to form two binding agreements that contradicted
each other.43 The Partnership Agreement, and not the CIM, contained the terms and condi-
tions governing the purchase.44 This was true even if DaPuzzo did not actually receive a copy of
this Agreement until three years after his purchase. The court noted that when DaPuzzo signed
the Subscription Agreement, he was given notice that the terms of the Partnership Agreement
also went into effect.45 As such, the court refused to allow DaPuzzo to escape the legal conse-
quences of his failure to review the entire contract before signing it, and declined DaPuzzo’s
motion to compel arbitration in New York.46

Nevertheless, the court was precluded from actually enforcing the arbitration in the Baha-
mas, a non-signatory nation to the Convention.47 The defendants therefore moved for the
court to stay the instant action pursuant to Chapter 1 of the FAA, or, in the alternative, under
the court’s inherent power to control its own docket.48 DaPuzzo protested that, under section 3
of Chapter 1, a court only had the power to stay proceedings if they were otherwise “referable
to arbitration.”49 He argued that the court in this case could therefore neither compel the arbi-
tration in the Bahamas under Chapter 2 nor stay the proceedings pursuant to Chapter 1.

In response, the court questioned DaPuzzo’s interpretation of the phrase, “referable to
arbitration.” First, it noted that no authority has directly addressed whether section 3 autho-
rizes a court to stay an action where it could not otherwise have directed the arbitration in a
non-signatory nation.50 However, the court also observed that the very purpose behind Chap-

40. Id.; see Int’l Multifoods Corp. v. Commercial Union Ins. Co., 309 F.3d 76, 88 n.7 (2d Cir. 2002) (noting that it
is “generally inappropriate” to construe ambiguous terms against the drafter where both parties are knowledge-
able and sophisticated); see also United States Fire Ins. Co. v. General Reins Corp., 949 F.2d 569, 573 (2d Cir.
1991) (arguing that ambiguous terms should not be interpreted against the drafter in cases concerning two par-
ties of similar status within the same industry).

41. DaPuzzo, 263 F. Supp. 2d at 729. The court also noted that the CIM contained a disclaimer stating that “[t]his
document shall not constitute an offer to sell or a solicitation of an offer to buy any interests[.]”

42. Id. at 732.

43. Id. at 732.

44. Id. at 729. The introductory paragraph of the Partnership Agreement stated, “The rights and obligations of Part-
ners will be governed by the Partnership Agreement. The following briefly summarizes certain provisions of the
Partnership Agreement. . . . Prospective investors are urged to read the Partnership Agreement in its entirety
before subscribing.”

45. Id. at 733.

46. Id. at 735,

47. DaPuzzo, 263 F. Supp. 2d at 733, 735.

48. Id.; 9 U.S.C. § 3.

49. DaPuzzo, 263 F. Supp. 2d at 735; 9 U.S.C. § 3.

50. DaPuzzo, 263 F. Supp. 2d at 735.
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ter 2 of the FAA (the Enabling Act of the Convention), was to promote efficiency and stability
in international trade by eliminating some of the earlier jurisdictional barriers.51 The court also
noted that the FAA maintains a very favorable policy toward international arbitration agree-
ments in general.52 Furthermore, while the court acknowledged that it could not compel the
arbitration agreement in question, it could find no evidence that Congress sought to prevent
courts from simply acknowledging these non-enforceable agreements.53 The court also believed
that it had a duty to foster the unequivocal language of the parties’ agreement, as well as the
policy behind the FAA—a goal that would be best served by staying the proceedings.54 

The court reasoned that granting a stay of the proceedings would not conflict with the
terms of the New York Convention. Although the Partnership Agreement provided for arbitra-
tion in a non-signatory state, and accordingly, the court had no power to compel the arbitra-
tion under Chapter 2, this limitation did not preclude the court from granting any other form
of relief that was not inconsistent with the New York Convention.55 Since DaPuzzo also pre-
mised his motion on diversity jurisdiction, the court could stay the proceedings under Chapter
1 of the FAA, which governs purely domestic disputes.56 The court also stated that the plain
language of 9 U.S.C. § 3 referred to whether the arbitration in question was “referable to” the
terms of a written agreement—not whether the court had the power to compel the arbitration
itself.57 As such, the court rejected DaPuzzo’s interpretation of the statute. Moreover, it found
that 9 U.S.C. § 4 states that where an agreement contains a forum selection clause providing
for arbitration outside a court’s district, the court can instead order a stay of the proceedings.58

The court reasoned that there was a clear difference between ordering a stay of proceed-
ings and compelling arbitration. A stay had “no direct coercive effect,” since the court did not
actually order a specific course of action.59 After a stay has been granted, the parties are free to
follow the contract terms or pursue the arbitration.60 As such, the court saw itself free to grant
a stay of the proceedings, upholding the “spirit” of the FAA without exceeding the bounds of
its jurisdiction under the New York Convention.61

51. Id. at 735–36.

52. Id. at 736. See Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983) (encouraging a
“healthy regard” for arbitration agreements).

53. DaPuzzo, 263 F. Supp. 2d at 736.

54. Id. at 736.

55. Id. at 737.

56. Id. at 737.

57. Id. at 738.

58. Id. at 738.

59. DaPuzzo, 263 F. Supp. 2d at 740; see also Kulukundis Shipping Co., S/A v. Amtorg Trading Corp., 126 F.2d 978,
987 (1942) (discussing the difference between a stay and an order for specific performance).

60. DaPuzzo, 263 F. Supp. 2d at 740.

61. Id. at 740.
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IV. Authority to Grant a Stay Based on the Court’s Inherent Discretion

Finally, the court reasoned that the stay was also justified on practicality grounds. The
court noted that it had inherent discretion to control its own docket.62 Even though the FAA
did not expressly confer authority for the court to grant a stay, the court determined that a stay
was appropriate in light of the circumstances of this case.63 First, the court considered the
strong federal policy favoring arbitration.64 Second, the court observed that the parties to this
case did not dispute the idea of arbitration itself—only the forum in which it would take
place.65 Third, it noted that the arbitration issue was only derivative from DaPuzzo’s original
cause of action for fraud in the inducement: DaPuzzo was not claiming that the arbitration
clauses themselves were fraudulent. 66 Fourth, the court reiterated its previous finding that the
Partnership Agreement clearly encompassed the terms governing arbitration.67 Finally, the
court decided that granting a stay would not result in any undue prejudice to DaPuzzo.68 The
court reasoned that a stay would be far more just and would result in far less expense than forc-
ing defendants to proceed with the litigation, ignoring the parties’ valid agreement to arbi-
trate.69 Accordingly, the court granted the defendants’ motion to stay the proceedings,
provided that the parties comply with their original arbitration agreement.70

V. Conclusion

In DaPuzzo v. Globalvest Management, the court promoted international arbitration and
preserved basic principles of contract law, while respecting international boundaries. More
importantly, the DaPuzzo court’s decision proclaims that international arbitration agreements
are not meant to be used as loopholes. Contracting parties, especially in more sophisticated
business contexts, cannot expect to circumvent a written arbitration clause simply because it
provides for arbitration in a non-signatory state. The court’s fair, yet practical reasoning dem-
onstrates that courts do not have to take a “hands-off ” approach to cases involving interna-
tional arbitration. Courts can still play an active role in these cases, even if they do not have the
power to actually compel the arbitration itself. As the DaPuzzo court noted, granting a stay of
the proceedings is one alternative, less-intrusive way for courts to promote international arbi-
tration and protect the written intent of the parties, while still remaining within their jurisdic-
tional limits.

Kelly McMahon

62. Id. at 741.

63. Id.

64. Id. at 742.

65. Id.

66. DaPuzzo, 263 F. Supp. 2d at 742.

67. Id.

68. Id. at 742–43.

69. Id.

70. Id. at 745.
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